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THURSDAY,  MAY  14,  1998 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  2:44  p.m.,  in  room 
SD-226,   Dirksen  Senate  Office  Building,   Hon.   Orrin  G.   Hatch 
(chairman  of  the  committee)  presiding. 
Also  present:  Senators  Ashcroft,  Abraham,  and  Leahy. 

OPENING  STATEMENT  OF  HON.  ORRIN  G.  HATCH,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  UTAH 

The  Chairman.  We  are  happy  to  begin  here  today,  and  I  apolo- 
gize to  my  colleagues  for  being  a  little  bit  late.  I  have  been  under 
as  much  pressure,  I  think,  as  maybe  all  of  you  have  been,  and  it 
has  been  a  very  tough  day.  I  understand  we  are  going  to  have  a 
vote  at  3  o'clock,  so  I  want  to  make  sure  I  can  get  all  my  colleagues 
taken  care  of  before  then. 

So  we  will  begin  in  this  order.  As  I  understand,  it  is  pretty  much 
agreed  to.  We  will  start  with  Senator  Levin,  then  Senator  Abra- 
ham, Senator  Moynihan  if  he  is  here.  Senator  D'Amato,  Senator 
Bond,  Congressman  Clay,  and  Congresswoman  Norton,  then  Con- 
gressman Upton.  We  are  happy  to  welcome  you  Congress  people 
over  here  today.  And  then  there  is  Congresswoman  Kilpatrick  here. 
Is  that  right?  She  is  not  here?  Well,  let's  start  in  that  order,  any- 
way, and  we  will  start  with  you,  Carl. 

STATEMENT  OF  HON.  CARL  LEVIN,  A  U.S.  SENATOR  FROM  THE 
STATE  OF  MICHIGAN 

Senator  Levin.  Thank  you,  Senator  Hatch.  Mr.  Chairman,  mem- 
bers of  the  committee,  Senator  Leahy,  thank  you  for  holding  this 
hearing. 

Our  nominee  here  is  Victoria  Roberts,  well-known  to  the  people 
of  Michigan  and  to  the  legal  profession  in  Michigan;  most  recently, 
the  president  of  the  State  Bar  of  Michigan,  where  she  served  with 
tremendous  distinction.  She  is  extraordinarily  well  qualified  both 
by  experience  and  by  temperament  to  be  a  district  court  judge. 

She  has  had  a  breath-taking  amount  of  experience.  She  has  been 
a  plaintiffs  lawyer,  a  defendant's  lawyer,  assistant  U.S.  attorney. 

(1) 


She  has  represented  big  companies,  Httle  companies,  big  people,  lit- 
tle people,  wealthy  people,  poor  people. 

I  don't  know  of  too  many 

The  Chairman.  Sounds  pretty  good  to  me. 

Senator  Levin.  Yes,  she  is  pretty  good.  I  am  glad  you  noticed, 
Mr.  Chairman. 

Representative  Upton.  Songwriters,  too. 

Senator  Levin.  She  has  represented  songwriters. 

The  Chairman.  Songwriters? 

Senator  Levin.  She  has  done  some  copyright  work,  I  think,  too, 
Mr.  Chairman. 

The  Chairman.  Oh,  my  goodness.  I  think  we  need  her  here  in 
Congress  rather  than [Laughter.] 

Maybe  we  need  her  here  as  a  U.S.  Senator.  I  don't  know. 

Senator  Levin.  We  are  ready. 

The  Chairman.  OK. 

Senator  Levin.  I  won't  tell  you  when,  but  we  are  ready. 

Senator  Leahy.  Which  one  of  us  do  you  want  to  toss  overboard, 
Mr.  Chairman? 

The  Chairman.  Carl  has  been  here  long  enough,  it  seems. 
[Laughter.] 

Gro  ahead,  Carl. 

Senator  Levin.  To  think  I  came  here  twice  for  this  introduction, 
too.  It  is  amazing. 

Senator  Leahy.  You  are  doing  OK,  Carl. 

Senator  Levin.  We  did  OK,  too,  last  night,  by  the  way.  We  appre- 
ciated having  two  of  our  nominees  confirmed  last  night  by  the  Sen- 
ate. We  thank  you  and  Senator  Leahy  very  much  for  your  efforts 
to  accomplish  that. 

The  Chairman.  I  appreciate  that. 

Senator  Levin.  Victoria  Roberts  has  also  been  engaged  in  some 
public  work.  She  was  honored  when  she  was  selected  by  our  mayor, 
Dennis  Archer,  to  be  the  general  counsel  to  his  transition  team, 
which  was  a  tremendous  responsibility.  She  has  taught  law  at  con- 
tinuing education  courses.  She  has  written  articles.  Her  demeanor 
is  just  what  we  need  on  the  bench  in  terms  of  openness,  being  able 
to  listen  to  people.  Her  experience  guarantees  that  she  will  be  sen- 
sitive to  competing  interests  which  appear  before  her  as  a  district 
court  judge. 

So  it  is  a  real  pleasure  to  have  recommended  her  to  the  Presi- 
dent. I  am  delighted  that  the  President  has  nominated  her,  and  we 
strongly  recommend  her  to  this  committee,  along  with  my  col- 
leagues that  are  here,  and  she  will  be  introducing  her  friends  and 
her  family. 

The  Chairman.  Thank  you.  Senator  Levin. 

We  will  turn  to  Senator  Abraham  now. 

STATEMENT  OF  HON.  SPENCER  ABRAHAM,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MICHIGAN 

Senator  Abraham.  Thank  you  very  much,  Mr.  Chairman.  I  am 
here  to  join  Senator  Levin  in  this  introduction  on  behalf  of  Victoria 
Roberts  for  the  eastern  district  of  Michigan. 

Ms.  Roberts  is  a  graduate  of  the  University  of  Michigan,  the 
Northeastern  University  School  of  Law,  and  has  built  a  distin- 


guished  career  as  a  litigator,  a  public  servant,  and  a  concerned  citi- 
zen. Currently  a  sole  practitioner,  she  practiced  for  nearly  10  years 
with  the  Detroit  law  firm  of  Goodman,  Eden,  Millender,  and 
Bedrosian,  and  for  her  final  3  years  she  served  as  the  firm's  man- 
aging partner. 

She  has  also  served  in  the  U.S.  Attorney's  Office  for  the  eastern 
district  of  Michigan  where  she  was  an  assistant  U.S.  attorney,  was 
a  senior  litigation  attorney  for  the  American  Motors  Corp.,  and  as 
Senator  Levin  indicated,  as  general  counsel  to  the  transition  team 
for  our  mayor  in  Detroit,  Dennis  Archer. 

Among  her  many  awards,  Ms.  Roberts  is  the  recipient  of  the 
1996  D.  Augustus  Straker  Bar  Association  Trailblazer  Award  and 
the  Wolverine  Bar  Association's  Damon  J.  Keith  Community  Spirit 
Award  for  1997. 

In  1987  and  1988,  she  served  as  president  of  the  Wolverine  Bar 
Association  of  Michigan,  and  in  1996-97  she  served  as  the  first 
black  female  president  of  the  State  Bar  of  Michigan. 

In  addition  to  her  impressive  professional  record,  she  has  taken 
an  active  interest  in  community  organizations  that  have  greatly 
benefited  her  State  and,  in  particular,  metropolitan  Detroit.  She 
served  on  the  board  of  directors  of  the  Fair  Housing  Association  of 
Detroit  from  1985  to  1991  and  was  its  chair  from  1986  to  1989. 

In  addition,  she  has  worked  with  Big  Brothers,  Big  Sisters  of 
Michigan  since  1987,  serving  as  secretary,  vice  president,  and 
member  of  the  board  of  directors  and  advisory  board. 

I  think  all  of  this  points,  Mr.  Chairman,  to  an  individual  who 
brings  a  well-rounded,  as  Senator  Levin  indicated,  and  very  suc- 
cessful set  of  legal  credentials  here,  but  also  somebody  who  has 
consistently  given  to  her  community  and  to  her  State  as  a  volun- 
teer in  a  variety  of  very  important  ways. 

So,  in  sum,  Ms.  Roberts  has  built  a  distinguished  record  of  pro- 
fessional and  public  service  over  her  many  years  in  the  legal  pro- 
fession, and  I  am  pleased  to  be  here  today  to  join  Senator  Levin 
in  presenting  her  to  the  committee. 

The  Chairman.  Thank  you.  Senator  Abraham.  I  think  that  is 
high  praise,  indeed,  for  both  Senators  to  come  and  do  this. 

I  think,  Fred,  you  are  here  for  the  same  nominee. 

STATEMENT  OF  HON.  FRED  UPTON,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MICHIGAN 

Representative  Upton.  I  am,  Mr.  Chairman.  If  I  might,  I  just 
want  to  echo  the  remarks  of  both  our  Senators  and  add,  certainly, 
a  Republican  voice  to  this,  too. 

I  am  not  a  lawyer.  When  I  had  the  opportunity  to  recommend 
judges  to  President  Reagan  and  President  Bush,  as  we  did  not  have 
a  Republican  Senator  in  some  of  those  years,  I  had  a  committee 
made  up  of  lawyers  that  interviewed  and  evaluated  the  credentials 
of  those  candidates  before  this  committee  for  Michigan,  and  many 
of  those  members  that  I  had  then  on  that  committee  obviously  are 
very  active  in  the  Michigan  Bar  Association.  And  they  called  me, 
and  they  told  me  about  Victoria  Roberts  and  the  great  things  that 
she  had  done  both  as  president  and  vice  president  of  the  State  Bar, 
and  I  had  the  opportunity  to  meet  with  her  the  other  day.  I,  too, 
just  want  to  add  my  2  cents'  worth  that  I  think  that  she  would  be 


a  valuable  addition  to  our  State,  and  I  would  urge  that  the  commit- 
tee favorably  report  her  to  the  Senate  floor  for  quick  confirmation. 

I  thank  you  for  allowing  me  the  opportunity  to  come. 

The  Chairman.  Thank  you  very  much,  and  we  appreciate  you 
coming  over  from  the  House. 

Senator  Leahy.  Mr.  Chairman,  could  I  just  add  something  here? 
Usually  Congressman  Upton  and  I  agree,  sometimes  disagree,  but 
I  think  we  both  agree  that  she  would  make  a  great  judge. 

Representative  Upton.  That  is  right.  Great.  That  is  true. 

The  Chairman.  All  right.  Thank  you. 

Representative  Upton.  And  probably  not  a  sixth  judge,  but 
maybe  a  fifth. 

Senator  Leahy.  You  might,  too,  Spence.  [Laughter.] 

The  Chairman.  Well,  thank  you  for  being  here.  Given  the  folks 
who  had  to  leave  at  the  conclusion  of — let  me  just  say  we  will  put 
all  statements  of  those  who  had  to  leave  in  the  record  as  well.  So 
we  will  keep  that  record  open. 

[The  prepared  statement  of  Ms.  Kilpatrick  follows:] 

Prepared  Statement  of  Hon.  Carolyn  Cheeks  Kilpatrick,  a  Representative  in 
Congress  From  the  State  of  Michigan 

Thank  you  for  the  opportunity  to  speak  to  you  today.  I  rise  today  in  strong  sup- 
port of  the  nomination  of  Victoria  A.  Roberts  as  a  United  States  District  Judge  to 
the  Eastern  District  of  Michigan.  Attorney  Roberts  has  been  a  strong  fighter  for 
truth,  justice  and  fairness  for  all  Americans,  has  been  dedicated  to  many  non-profit 
organizations  and  community  service  programs,  and  her  20  years  of  scintillating 
service  as  an  attorney  has  earned  her  the  right  to  be  a  U.S.  District  Judge.  I  un- 
equivocally support  her  nomination,  and  urge  that  the  Senate  Judiciary  Committee 
move  as  quickly  as  possible  to  ensure  the  confirmation  of  her  most  worthy  nomina- 
tion. 

As  many  of  the  members  of  this  Committee  know,  Congress  passes  many  worthy 
laws  that  protect  the  human  rights  of  our  citizens.  It  is  up  to  tne  covuts  of  our  na- 
tion, however,  to  ensure  that  these  laws  have  real  effect  and  purpose  for  all  of  our 
constituents.  America  is  based  upon  the  idea  that  all  of  its  citizens  are  endowed 
"with  certain  inalienable  rights"  and  that  the  purpose  of  Congress  is  "to  secvu-e 
these  rights."  Indeed,  the  idea  of  "rights"  is  the  very  crux  and  fulcrum  of  the  balance 
of  America.  The  idea  of  "rights"  is  why  the  City  of  Detroit  recently  welcomed  the 
young  man  fi-om  China  who  was  recently  released  to  fi-eedom — in  the  United  States 
of  America. 

As  Members  of  Congress,  we  have  all  taken  an  oath  to  support  and  protect  the 
Constitution  of  the  United  States.  It  is  the  role  and  purpose  of  our  courts,  who  have 
the  power  of  judicial  review,  to  declare  those  laws  that  are  Constitutional  and  those 
that  are  void.  The  power  to  breathe  life  into  the  Constitution,  and  the  Bill  of  Rights, 
is  so  sacred  that  only  the  best  and  the  brightest  should  have  this  opportunity  to 
do  so.  Indeed,  the  right  against  self-incrimination  has  been  part  of  the  Constitution 
since  1791;  it  was  the  case  oi  Maranda  v.  Arizona  in  1966  that  required  that  police 
officers  advise  citizens  of  their  rights  upon  being  arrested.  There  are  many  other 
cases  and  legal  precedents  that  evolved  in  our  Constitution  and  BUI  of  Rights  siu*- 
passing  the  Magna  Carta,  that  EngUsh  precedent  that  established  the  principle  that 
the  monarch's  power  was  not  absolute.  I  merely  cite  these  examples  to  illustrate  the 
importance  and  gravity  of  the  judicial  branch  of  government,  and  the  persons  who 
embody  it. 

Attorney  Roberts  has  provided  the  members  of  this  august  body  with  a  detailed, 
25  page  record  of  her  achievements.  In  particular,  Attorney  Roberts  has  intervened 
in  a  significant  case  that  made  property  owners  change  their  rental  practices  and 
train  their  staff  so  as  to  not  discriminate  based  on  race  or  familial  settings;  won 
a  decision  that  protected  the  rights  of  a  mentally-impaired  person  fi-om  inappropri- 
ate and  unethical  behavior  from  their  doctors;  and  a  significant  "takings"  case  for 
the  City  of  Detroit.  Attorney  Roberts  is  the  current  President  of  the  Michigan  Bar 
Association,  has  been  a  Vice-President  of  the  Women  Lawyers  Association  of  Michi- 
gan, is  a  member  of  the  Special  Committee  on  the  Evaluation  of  the  Magistrate  Pro- 
gram for  the  U.S.  District  Court  for  the  Eastern  District  of  Michigan,  and  is  a  medi- 
ator for  Wayne  County  Mediation  Tribunal. 


Attorney  Roberts  does  not  leave  her  obligations  to  the  community  as  a  barrister. 
She  has  served  as  a  Chairperson  of  the  Board  for  the  Fair  Housing  Center  of  Metro- 
politan Detroit,  was  a  member  of  the  Board  of  Directors  of  the  Big  Brothers  Big  Sis- 
ters of  Michigan;  and  is  a  life  member  of  the  NAACP.  A  few  of  the  awards  that  At- 
torney Roberts  has  earned  include  being  named  as  the  "Outstanding  Member  of  the 
Year"  and  "Trailblazer  Award"  from  the  Wolverine  Bar  Association;  the  "Member  of 
the  Year"  award  from  the  National  Bar  Association  for  the  Michigan  region;  and  the 
Distinguished  Service  Award  from  the  University  of  Detroit — Mercy. 

Attorney  Roberts  has  true  bi-partisan  support.  This  is  because  she  has  earned  the 
respect  and  admiration  of  her  peers  and  friends.  It  is  my  hope  and  desire  that  the 
wisdom  of  this  Committee,  and  that  of  the  Senate,  prevail  in  quickly  confirming  the 
nomination  of  Attorney  Roberts  to  this  position. 

[The  prepared  statement  of  Senator  Moynihan  follows:] 

Prepared  Statement  of  Hon.  Daniel  Patrick  Moynihan,  a  U.S.  Senator  From 

THE  State  of  New  York 

Today  is  a  great  day  for  New  York.  I  am  pleased  to  present  to  the  committee 
three  impressive  New  Yorkers  nominated  to  positions  on  the  Federal  bench. 

ROSEMARY  POOLER 

First,  allow  me  to  present  to  the  committee  Judge  Rosemary  S.  Pooler,  nominated 
to  serve  on  the  United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit. 

On  July  14,  1993,  I  had  the  pleasure  of  recommending  Rosemary  Pooler  to  be  a 
U.S.  District  Court  Judge  for  the  Northern  District  of  New  York,  a  position  which 
she  currently  holds.  She  was  unanimously  confirmed  by  the  Senate  on  August  9, 
1994.  I  might  note  that  Judge  Pooler  is  the  first  woman  to  serve  on  the  Northern 
District  bench  and  that  she  is  the  recipient  of  the  New  York  Women's  Bar  Associa- 
tion 1996  Founders'  Award. 

In  1990  Rosemary  Pooler  was  elected  a  Justice  of  the  Supreme  Court  for  the  State 
of  New  York.  She  served  on  the  Supreme  Court  bench  until  she  was  sworn  in  as 
a  District  Coxirt  Judge  in  1994. 

Judge  Pooler  has  been  a  tireless  public  servant,  acting  as  Director  of  the  City  of 
S3Tacuse's  Consumer  Affairs  Unit,  Councilor  on  the  Common  Council  of  the  City  of 
SjT-acuse,  Executive  Director  of  the  New  York  State  Consvuner  Protection  Board, 
and  Commissioner  of  the  New  York  State  Public  Service  Commission. 

Judge  Pooler  was  graduated  from  Brooklyn  College  and  earned  her  law  degree 
from  the  University  of  Michigan  Law  School.  She  also  holds  a  Masters  degree  in 
History  from  the  University  of  Connecticut  and  a  Graduate  Certificate  in  Regulatory 
Economics  from  the  State  University  of  New  York  at  Albany.  Judge  Pooler  has 
taught  at  the  Syracuse  University  College  of  Law  and  is  the  author  of  numerous 
scholarly  articles  in  addition  to  her  decisions. 

I  beheve  that  Judge  Pooler's  distinguished  record  merits  appointment  to  the 
United  States  Court  of  Appeals  for  the  Second  Circuit  and  I  am  confident  that,  upon 
confirmation,  she  will  serve  with  high  distinction. 

ROBERT  D.  SACK 

Robert  D.  Sack  has  also  been  nominated  to  serve  on  the  United  States  Court  of 
Appeals  for  the  Second  Circuit. 

A  graduate  of  the  University  of  Rochester,  Mr.  Sack  received  his  law  degree  from 
Columbia  University  School  of  Law.  He  has  had  a  distinguished  career  as  a  member 
of  the  Bar.  Robert  Sack  began  his  legal  career  as  a  Law  Clerk  to  Judge  Arthur  S. 
Lane  of  the  United  States  District  Court  for  the  District  of  New  Jersey.  He  worked 
at  Patterson,  Belnap,  Webb  &  Tyler  in  New  York  for  twenty-two  years,  taking  a 
brief  leave  of  absence  in  1974  to  serve  as  a  special  counsel  to  the  House  of  Rep- 
resentatives Committee  on  the  Judiciary's  Impeachment  Inquiry  Staff.  He  is  cur- 
rently a  partner  at  Gibson,  Dunn  &  Crutcher  in  New  York. 

In  addition,  Mr.  Sack  is  a  Member  of  the  Board  of  Directors  of  New  York  Lawyers 
for  the  Public  Interest  and  the  National  Council  on  Crime  and  Delinquency.  Since 
1995  he  has  served  as  a  Commissioner  on  the  New  York  City  Commission  on  Public 
Information  and  Communication,  appointed  by  Mayor  Giuliani.  Might  I  add  that 
Mr.  Sack  was  also  named  one  of  the  one  hundred  best  lawyers  in  New  York  by  New 
York  Magazine  in  1995. 


RICHARD  W.  ROBERTS 

Richard  W.  Roberts,  a  native  New  Yorker  who  now  makes  his  home  in  Washing- 
ton, has  been  nominated  to  be  a  United  States  District  Judge  for  the  District  of  Co- 
lumbia. 

Mr.  Roberts  was  bom  in  Manhattan,  raised  in  Queens,  and  educated  in  the  New 
York  City  public  schools.  He  was  graduated  cum  laude  from  Vassar  College,  re- 
ceived his  Masters  in  International  Administration  from  the  School  for  International 
Training  in  Vermont,  and  his  law  degree  from  Columbia  University  School  of  Law. 

Mr.  Roberts'  career  has  been  a  distinguished  one.  He  has  represented  public  hous- 
ing tenants  and  battered  spouses  at  Momingside  Heights  Legal  Services,  served  as 
Acting  Chief  of  the  Criminal  Section  and  as  a  trial  attorney  at  the  Department  of 
Justice,  worked  as  an  Associate  at  Covington  &  BurUng  and  as  an  Adjunct  Professor 
at  the  Georgetown  University  Law  Center. 

Mr.  Roberts  has  worked  for  the  U.S.  Attorneys  Office,  both  in  the  Southern  Dis- 
trict of  New  York  and  in  Washington  where  he  served  as  the  Principal  Assistant 
U.S.  Attorney.  Currently,  Mr.  Roberts  is  Chief  of  the  Criminal  Section  of  the  Civil 
Rights  Division  of  the  Department  of  Justice.  He  received  the  Senior  Executive 
Service  Performance  Award  for  his  work  there. 

We  have  before  us  today  three  distinguished  nominees.  I  am  confident  that,  upon 
confirmation,  each  one  will  serve  with  high  distinction. 

[The  prepared  statement  of  Senator  D'Amato  follows:] 

Prepared  Statement  of  Hon.  Alfonse  M.  D'Amato,  a  U.S.  Senator  From  the 

State  of  New  York 

I  appreciate  this  opportunity  to  introduce  to  the  Committee  Richard  Roberts  to 
be  District  Court  Judge  for  the  District  of  Columbia. 

Mr.  Roberts  received  his  degree  from  Vassar  College  in  New  York  before  attend- 
ing Columbia  University  Law  School  on  two  fellowships.  He  received  his  J.D.  in  May 
1978,  being  recognized  as  Moot  Court  Best  Speaker  and  serving  as  Associate  Editor 
of  the  Human  Rights  Law  Review.  In  the  same  year  that  he  graduated  from  law 
school,  he  attended  the  School  for  International  Training  on  an  American  Political 
Science  Association  Graduate  Fellowship. 

Mr.  Roberts  is  a  member  of  the  New  York  and  District  of  Colvunbia  Bar.  His  pro- 
fessional career  has  primarily  been  in  the  District  of  Colvunbia  where  he  started  as 
a  Special  Assistant  U.S.  Attorney  prosecuting  criminal  trials.  From  September  1978 
to  October  1982,  he  was  a  trial  attorney  with  the  U.S.  Department  of  Justice,  work- 
ing in  their  criminal  and  civil  rights  divisions.  He  supervised  FBI  investigations  and 
prosecuted  cases  of  criminal  civil  rights  violations  nationwide  including  police  bru- 
taUty,  involuntary  servitude  and  racial  violence. 

Mr.  Roberts  joined  Covington  &  Burlington  as  an  Associate  from  November  1982 
to  February  1986,  representing  corporate  clients  in  federal  grand  jury  investiga- 
tions. But  he  could  not  stay  away  from  public  service.  Mr.  Roberts  became  Assistant 
U.S.  Attorney,  working  in  New  York  for  two  and  a  half  years  and  then  in  the  Dis- 
trict of  Columbia  for  nearly  five  years.  As  Assistant  U.S.  Attorney,  he  represented 
the  U.S.  in  all  aspects  of  federal  criminal  prosecutions,  including  grand  jury  and  ap- 
pellate proceedings.  He  was  promoted  to  Principal  Assistant  U.S.  Attorney  in  Octo- 
ber 1993,  serving  as  second-in-command  in  the  office,  providing  counsel  on  major 
personnel  and  policy  issues  and  on  major  cases.  In  June  1995,  he  became  Chief  of 
the  Criminal  Section  in  the  Civil  Rights  Division  at  the  Department  of  Justice. 

Mr.  Roberts'  extensive  knowledge  of  criminal  law  and  varied  experience  in  han- 
dling cases  makes  him  a  viable  candidate  for  this  position  with  the  District  Court 
in  the  District  of  Columbia. 


remarks  introducing  ROBERT  DAVID  SACK 

I  would  like  to  thank  the  Chairman  and  the  Committee  for  moving  on  this  nomi- 
nation and  am  pleased  to  have  this  opportunity  to  introduce  Mr.  Robert  Sack,  who 
has  been  nominated  to  the  Second  Circuit. 

Mr.  Sack  is  a  graduate  of  the  University  of  Rochester,  where  he  received  his  B.A., 
and  of  Columbia  University  School  of  Law,  where  he  received  his  LL.B.  Upon  grad- 
uating from  law  school,  Mr.  Sack  clerked  for  the  Honorable  Arthur  S.  Lane  in  the 
U.S.  District  Coiul  for  the  District  of  New  Jersey.  He  joined  the  firm  of  Patterson, 
Belknap,  Webb  &  Tyler  in  1964,  staying  with  them  until  1986,  making  partner  in 
1970.  Since  May  1986,  Mr.  Sack  has  been  a  partner  with  the  firm  of  Gibson,  Dunn 
&  Crutcher,  focusing  largely  on  Utigation  and  media  matters.  He  has  represented 


Dow  Jones  as  principal  outside  counsel,  worid-wide,  on  a  daily  basis  and  has  also 
represented  newspapers  across  the  country. 

Since  1978,  Mr.  Sack  has  been  the  Secretary  for  Ottaway  Newspapers.  His  inter- 
est in  media  led  to  his  position  for  nearly  ten  years  as  the  vice  president  and  de 
facto  director  of  the  William  F.  Kerby  and  Robert  S.  Potter  Funds  which  supports 
legal  defense  of  poor  journalists  abroad.  He  is  a  Member  of  the  Board  of  Directors 
of  the  New  York  Lawyers  for  the  Public  Interest  and  has  served  on  the  Board,  and 
for  two  years  as  Chairman,  of  the  National  Council  on  Crime  and  Delinquency.  New 
York  Magazine  Usted  Mr.  Sack  as  one  of  the  100  Best  Lawyers  in  New  York  in  their 
1995  issue. 

Mr.  Sack  has  written  extensively — including  treaties  and  articles,  and  delivered 
lectures — on  issues  ranging  from  commercial  speech  to  defamation.  He  has  become 
an  expert  in  issues  relating  to  communications  and  has  testified  before  Congress  in 
1986  and  1987  regarding  tobacco  advertising  and  computerization  of  campaign  con- 
tribution records.  His  expertise  in  this  area  of  law  earned  him  the  position  of  Com- 
missioner of  the  New  York  City  Commission  on  Public  Information  and  Communica- 
tion from  1995  to  the  present. 

Mr.  Sack's  experience  and  expertise  will  be  a  tremendous  asset  for  this  position 
and  his  in-depth  knowledge  of  all  facets  of  communication  law  makes  him  a  capable 
and  well-qualified  nominee  to  the  Second  Circuit. 

I  thank  the  Committee  for  this  opportunity  to  present  Mr.  Robert  Sack  and  urge 
the  Committee's  swift  consideration  of  his  nomination  to  the  Second  Circuit. 


REMARKS  INTRODUCING  ROSEMARY  SHANKMAN  POOLER 

I  am  pleased  to  present  to  this  Committee  an  extremely  qualified  nominee  to  the 
Second  Circuit.  Judge  Rosemary  Pooler  has  capably  served  New  York  State  in  a 
number  of  different  capacities  and  I  look  forward  to  her  confirmation  to  be  Circuit 
judge. 

Judge  Pooler  received  her  undergraduate  degree  from  Brooklyn  College,  a  Masters 
degree  from  the  University  of  Connecticut  and  her  Law  Degree  from  the  University 
of  Michigan  Law  School.  While  she  left  the  state  to  receive  her  graduate  level  edu- 
cation, her  entire  professional  career  has  been  in  New  York — working  for  the  people 
in  our  state. 

After  five  years  in  private  practice  in  Syracuse,  New  York,  she  served  as  an  As- 
sistant Corportation  Counsel  and  Director  of  the  City  of  Syracuse  Consumer  Affairs 
Unit.  She  joined  the  Common  Council  in  the  city  of  Syracuse  and  was  Upstate  Re- 
gional Coordinator  of  the  New  York  Pubhc  Interest  Research  Group  (NYPIRG).  But 
that  is  only  a  taste  of  her  diverse  and  extensive  public  service  experience. 

Judge  Pooler  served  for  five  years  as  Chair  and  Executive  Director  of  the  State 
Consumer  Protection  Board  and  five  years  as  one  of  seven  commissioners  of  the 
New  York  State  Public  Service  Commission,  appointed  by  Governor  Hugh  Carey. 

She  viewed  the  legislative  process,  serving  as  Staff  Director  of  the  New  York  State 
Assembles  Subcommittee  on  Structure  and  Management  of  Regulated  Utilities.  She 
left  there  in  order  to  take  a  prestijgious  position  with  Syracuse  University  College 
of  Law — my  alma  mater — as  a  visiting  professor. 

For  nearly  10  years.  Judge  Pooler  served  as  an  officer  and  member  of  the  Board 
of  the  United  Way  of  Central  New  York.  For  the  last  twelve  years,  she  served  on 
the  board  of  a  not-for-profit  group  that  serves  the  elderly,  particulary  the  elderly 
poor. 

Her  long  list  of  credentials  earned  her  a  position  on  the  State  Supreme  Court  in 
1991  and  led  to  her  appointment  in  1994  as  a  U.S.  District  Court  Judge  for  the 
Northern  District  of  New  York  aft«r  confirmation  by  this  Committee. 

Judge  Pooler's  experience  in  general  practice,  managing  government  agencies, 
preparing  for  legislative  hearings  and  trials  and  serving  as  a  trial  judge  provides 
her  with  the  abUity  to  be  a  thoughtfiil,  fair  judge  for  the  Second  Circuit.  She  has 
ably  served  the  people  of  New  York  throughout  her  entire  career  and  I  am  confident 
that  she  will  vigorously  enforce  the  laws  of  this  country. 

I  look  forward  to  the  Committee's  swift  approval. 

The  Chairman.  Senator  Bond,  we  will  turn  to  you  at  this  time. 

STATEMENT  OF  HON.  CHRISTOPHER  S.  BOND,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MISSOURI 

Senator  Bond.  Thank  you  very  much,  Mr.  Chairman,  Senator 
Leahy.  It  is  a  real  pleasure  to  be  able  to  join  with  my  distinguished 
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colleague,  the  senior  member  of  Missouri's  congressional  delega- 
tion, Congressman  Clay,  to  urge  that  this  committee  act  favorably 
upon  and  send  to  the  floor  for  confirmation  the  nomination  of 
Judge  Ronnie  White.  Judge  White  is  here  with  members  of  his 
family,  and  when  he  is  called  on,  I  am  sure  he  will  be  able  to  intro- 
duce them,  so  I  will  leave  that  honor  to  the  judge. 

Judge  White  was  born  in  St.  Louis,  MO,  May  31,  1953.  He 
earned  a  bachelor  of  arts  degree  from  St.  Louis  University  and 
graduated  from  the  University  of  Missouri — Kansas  City  Law 
School  in  1983.  He  served  as  a  legal  assistant  for  the  Department 
of  Defense  Mapping  Agency  and  practiced  as  a  trial  attorney  for 
the  public  defender's  office  in  both  the  city  and  county  of  St.  Louis. 

In  1987,  he  entered  private  practice  as  a  principal  with  the  law 
firm  of  Cahill,  White  &  Hemphill  and,  while  in  private  practice, 
was  elected  to  serve  three  terms  in  the  Missouri  house  of  rep- 
resentatives. He  served  as  chairman  of  the  house  judiciary  and 
ethic  committee  as  well  as  the  civil  and  criminal  justice  commit- 
tees. 

In  1993,  St  Louis  Mayor  Freeman  Boseley,  Jr.,  appointed  Judge 
White  as  a  city  counselor  for  the  city  of  St.  Louis,  and  in  1994,  Gov. 
Mel  Carnahan  appointed  Judge  White  to  the  Missouri  Court  of  Ap- 
peals for  the  Eastern  District. 

In  1995,  Judge  White  served  as  a  special  judge  for  the  Missouri 
Supreme  Court  and  as  an  adjunct  faculty  member  for  the  National 
Institute  of  Trial  Advocacy.  Governor  Carnahan  appointed  Judge 
White  to  the  Missouri  Supreme  Court  in  October  1995. 

Judge  White  is  a  former  commissioner  of  the  St.  Louis  Housing 
Authority  and  a  former  board  member  of  the  Herbert  Hoover  Boys 
and  Girls  Clubs. 

Judge  White  was  nominated  by  President  Clinton  for  the  judge- 
ship on  the  U.  S.  District  Court  for  the  Eastern  District  of  Missouri 
on  June  26,  1997,  and  I  very  much  appreciate  the  committee  giving 
him  a  hearing  today. 

My  close  friends  and  colleagues  in  the  practice  of  law  who  have 
had  the  pleasure  of  working  with  Judge  White  over  several  years 
have  assured  me  that  he  is  a  man  of  the  highest  integrity  and 
honor.  Judge  White  understands  that  the  role  of  a  Federal  district 
judge  is  to  interpret  the  law,  not  make  the  law. 

I  have  always  believed  that  one  of  the  most  important  duties  I 
have  as  a  Senator  is  to  evaluate  carefully  the  nominees  for  the  Fed- 
eral judiciary.  I  believe  Judge  White  has  the  necessary  qualifica- 
tions and  character  traits  which  are  required  for  this  most  impor- 
tant job. 

I  thank  you,  Mr.  Chairman  and  Senator  Leahy,  and  I  appreciate 
your  allowing  Congressman  Clay  and  me  to  testify  on  his  behalf. 

The  Chairman.  We  are  very  happy  to  have  both  of  you.  I  think 
it  is  a  great  honor  for  this  nominee  to  have  you  both  here.  And  we 
know  you  are  busy,  Senator  Bond.  If  you  need  to  leave,  we  under- 
stand. 

Congressman  Clay,  we  are  honored  to  have  you  here,  and  we 
look  forward  to  hearing  your  testimony  as  well. 


STATEMENT  OF  HON.  BILL  CLAY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MISSOURI 

Representative  Clay.  Thank  you,  Mr.  Chairman  and  Senator 
Leahy.  Of  course,  it  is  my  privilege  and  honor  to  appear  before  this 
distinguished  panel  to  introduce  Judge  Ronnie  White,  the  nominee 
for  the  Federal  District  Court  for  the  Eastern  District  of  Missouri. 

I  have  known  Judge  White  for  many  years  and  have  had  the 
privilege  of  witnessing  his  sterling  and  historic  career  which  Sen- 
ator Bond  just  elucidated.  His  intellect  and  his  judicial  tempera- 
ment are  towering.  Although  only  45  years  old,  he  has  shattered 
barriers  and  achieved  greatness  in  the  process. 

As  Senator  Bond  has  testified,  he  has  worked  as  a  trial  attorney 
in  the  public  defender's  office  in  both  the  city  of  St.  Louis  and  St. 
Louis  County,  and  he  has  had  extensive  experience  in  private  prac- 
tice. 

Judge  White  began  his  judicial  career  in  1994  when  he  was  ap- 
pointed by  the  Grovemor,  as  Senator  Bond  has  said,  to  the  Missouri 
Court  of  Appeals  for  the  Eastern  District.  Realizing  his  legal  bril- 
liance, 1  year  later  the  GrOvemor  appointed  Judge  White  to  the 
Missouri  Supreme  Court. 

In  addition  to  distinguishing  himself  in  the  legal  profession. 
Judge  White  has  also  been  a  star  in  other  arenas  as  well.  He 
served  three  terms  in  the  State  legislature,  is  a  former  commis- 
sioner with  the  St.  Louis  Housing  Authority,  and  was  a  member  of 
the  gender  fairness  implementation  committee,  which  was  ap- 
pointed by  the  State  Supreme  Court — was  a  ruling  of  the  State  Su- 
preme Court  that  provided  for  equity,  gender  equity. 

He  has  been  an  outstanding  jurist  who  has  earned  the  respect 
and  admiration  of  his  colleagues  and  others  familiar  with  his  work. 
Judge  White  is  a  shining  star  who  has  risen  very  quickly  and  ably 
during  his  judicial  career,  and  I  am  confident  that  he  will  be  an 
outstanding  addition  to  the  Federal  district  court.  And  I  ask  your 
favorable  consideration  in  confirming  him  to  this  significant  post. 

I  might  cite  one  incident  that  attests  to  the  kind  of  relationship 
that  Judge  White  has  with  many,  and  that  is  with  a  member  of 
this  committee — Senator  Ashcroft.  When  I  recommended  Judge 
White  to  the  President  for  nomination  and  the  President  nomi- 
nated him,  one  of  the  first  people  that  I  conferred  with  was  Senator 
Ashcroft.  Senator  Ashcroft  then  said  he  would  get  in  touch  with  me 
at  a  later  date. 

At  a  later  date,  he  told  me  that  he  had  appointed  six  of  the  seven 
members  to  the  Missouri  Supreme  Court.  Ronnie  White  was  the 
only  one  he  had  not  appointed.  He  said  he  had  canvassed  the  other 
six,  the  ones  that  he  appointed,  and  they  all  spoke  very  highly  of 
Ronnie  White  and  suggested  that  he  would  make  an  outstanding 
Federal  judge.  So  I  think  that  is  the  kind  of  person  that  we  need 
on  the  Federal  bench. 

I  thank  you  for  permitting  me  to  testify  this  afternoon. 

The  Chairman.  Thank  you.  Congressman  Clay.  We  appreciate 
you  taking  time  to  come  over.  We  know  it  is  a  long  way  over  here 
from  the  House,  but  we  appreciate  you  being  here. 

Representative  Clay.  Thank  you. 

The  Chairman.  Thank  you  very  much. 

We  will  now  turn  to  Congresswoman  Norton. 
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STATEMENT  OF  HON.  ELEANOR  HOLMES  NORTON,  A  REP- 
RESENTATIVE IN  CONGRESS  FROM  THE  DISTRICT  OF  CO- 
LUMBIA 

Representative  Norton.  Thank  you,  Mr.  Chairman.  I  appreciate 
the  privilege  of  appearing  before  you  to  introduce  Richard  Roberts, 
who  has  been  nominated  to  sit  on  the  U.S.  District  Court  for  the 
District  of  Columbia.  I  will  let  Mr.  Roberts  introduce  his  own  fam- 
ily. I  will  only  say  that  he  hopes  to  follow  in  his  wife's  footsteps 
because  she  has  already  been  confirmed  by  the  Senate  of  the 
United  States. 

Mr.  Roberts  has  taken  a  classic  route  to  this  day  and  to  his  nom- 
ination for  a  judge  by  performing  exemplary  service  as  a  Federal 
prosecutor  most  of  his  professional  life.  But  this  prosecutor  has  not 
been  an  ordinary  U.S.  attorney.  He  has  performed  with  great  dis- 
tinction in  unusually  high  and  important  positions  in  the  Federal 
Government.  He  has  been  the  principal  U.S.  attorney  for  the  Dis- 
trict of  Columbia,  which  made  him  second  in  command  of  the  larg- 
est U.S.  Attorney's  Office  in  the  United  States.  He  was  second  to 
Eric  Holder,  whom  this  committee  has  confirmed  to  be,  of  course, 
the  deputy  to  Attorney  General  Reno. 

While  he  was  at  the  U.S.  Attorney's  Office,  Mr.  Roberts  himself 
handled  many  difficult,  high-profile  prosecutions,  and  later  super- 
vised that  very  large  office.  He  was  recruited  by  this  administra- 
tion to  come  to  the  Justice  Department  itself  and  has  served  with 
great  distinction  in  the  Department  as  chief  of  the  Criminal  Sec- 
tion of  the  Civil  Rights  Division. 

In  short,  this  nominee  has  had  deep  experience  with  every  aspect 
of  civil  and  criminal  litigation  of  precisely  the  kind  that  comes  be- 
fore the  U.S.  district  court  on  which  he  seeks  to  serve.  A  graduate 
of  Vassar  and  of  Columbia,  he  has  also  deeply  been  involved  with 
young  people  in  the  District  in  order  to  keep  them  out  of  the  crimi- 
nal justice  system  where  Mr.  Roberts  has  spent  his  career.  He  is 
a  source  of  special  pride  to  us  in  the  District  of  Columbia,  and  it 
is  my  special  pleasure  to  present  him  and  to  ask  you  for  his  sup- 
port for  U.S.  District  Court  for  the  District  of  Columbia. 

The  Chairman.  Thank  you  so  much.  That  is  high  praise,  indeed, 
and  we  really  are  honored  that  you  would  take  time  to  come  over, 
Congresswoman  Norton. 

Representative  NORTON.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thanks  very  much. 

Well,  if  we  can  have  the — are  there  any  others  here  to  testify, 
any  other  members? 

Senator  LEAHY.  Mr,  Chairman. 

The  Chairman.  Senator  Leahy. 

Senator  Leahy.  Mr.  Chairman,  I  will  simply  put  in  the  record  my 
statement.  I  am  glad  to  see  that  we  have  two  nominees  here  from 
the  second  circuit.  We  have  others  pending,  awaiting  votes  on  the 
floor,  and  I  would  urge  your  and  the  Senate  leadership's  help  in 
moving  them  quickly.  Judge  Winter  has  declared  a  judicial  emer- 
gency in  the  second  circuit.  I  watch  this  with  some  attention,  of 
course,  because  it  is  my  circuit. 

All  of  the  Senators,  the  six  Senators  from  the  States  representing 
the  second  circuit  have  written  letters  to  the  majority  leader  to 
move  forward  with  the  judges.  The  first  one  is  Sonia  Sotomayor 
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whom  I  spoke  about  yesterday  on  the  floor.  The  other  is  Chester 
Straub.  Now  we  will  have  Rosemary  Pooler  and  Robert  Sack,  who 
were  nominated  several  months  ago  on  November  6,  1997. 

So  I  would  hope  these  nominations  might  move  quickly,  and  I 
know  you  will  try  to  cooperate,  Mr.  Chairman.  But  we  are  getting 
into  a  very,  very  difficult  situation  in  the  second  circuit. 

[The  prepared  statement  of  Senator  Leahy  follows:] 

Prepared  STATEME>rr  of  Senator  Patrick  J.  Leahy 

Today  the  Senate  Judiciary  Committee  has  an  important  opportunity  to  move  for- 
ward on  two  nominations  to  the  Second  Circuit  Court  of  Appeals  and  on  a  number 
of  district  court  nominations.  I  thank  the  Chairman  for  proceeding  with  the  nomina- 
tions of  Judge  Pooler  and  Mr.  Sack  and  the  other  nominees  here  today. 

The  President  sent  us  these  Second  Circmt  nominees  last  November,  more  than 
six  months  ago.  The  Second  Circuit  is  suffering  from  the  judicial  vacancy  crisis  with 
five  vacancies  among  its  13  authorized  judgeships.  Chief  Judge  Winter  has  again 
been  forced  to  certify  the  emergency  circumstances  caused  by  multiple  continuing 
vacancies.  The  Chief  Judge  has  certified  the  judicial  emergency  and  authorized  a 
three-judge  panel  to  proceed  again  in  May  with  only  one  Second  Circuit  judge.  This 
is  a  continuing  disgrace,  and  the  fact  that  the  Senate  has  allowed  it  to  continue 
amovmts  to  legislative  malpractice. 

I  believe  that  the  emergency  that  confix)nts  the  Second  Circuit  is  real  and  that 
we  should  be  taking  additional  steps  to  respond  to  it.  When  the  Senate  took  a  two- 
week  recess  in  April  without  having  voted  on  a  single  nominee  to  the  Second  Circuit 
all  year,  I  introduced  S.  1906,  the  Judicial  Emergency  Responsibihty  Act  of  1998.  My 
bill  asks  the  Senate  to  vote  on  judicial  nominees  to  Circuits  with  certified  emer- 
gencies under  section  46(b)  of  title  28,  United  States  Code.  These  are  Circviits  that 
cannot  provide  even  two  judges  to  the  formation  of  appellate  three-judge  panels.  My 
bill  woiild  require  a  vote  on  nominees,  who  have  been  pending  for  60  days  or  more, 
before  the  Senate  recesses  for  a  10-day  break.  The  Senate  should  not  take  a  vaca- 
tion while  a  United  States  Court  of  Appeals  does  not  have  enough  judges  to  function 
properly  and  when  the  Senate  has  pending  before  it  nominees  to  fill  those  vacancies. 

We  have  to  find  a  way  to  end  the  unexplained  stalling  on  the  Senate  floor  and 
move  forward  to  consider  nominees  for  the  covuts  of  appeals,  and  then  vote  on  them 
without  these  delays  of  many  months. 

I  do  not  believe  that  the  Senate  should  be  leaving  for  another  recess  at  the  end 
of  next  week  while  leaving  the  Second  Circuit  with  vacancies  for  which  it  has  quali- 
fied nominations  pending.  This  is  too  reminiscent  of  the  government  shutdown  only 
two  years  ago  and  the  numerous  recent  times  when  the  Republican  congressional 
leadership  has  recessed  without  completing  work  on  emergency  supplemental  and 
disaster  reUef  legislation,  on  the  federal  budget,  and  on  campaign  finance  reform. 

All  four  nominees  to  the  Second  Circuit  ought  to  be  voted  on  and  ought  to  be  con- 
firmed before  the  upcoming  Memorial  Day  recess.  This  hearing  is  a  small  but  nec- 
essary step  in  that  direction. 

With  the  help  and  support  of  Chairman  Hatch  the  nomination  of  Judge  Sonia 
Sotomayor  was  reported  to  the  Senate  by  a  vote  of  16  to  2  on  March  5,  1998,  over 
two  months  ago.  Of  course,  her  nomination  has  been  pending  since  last  June.  Still, 
no  action  has  been  taken  or  scheduled  on  that  nomination  by  the  Senate,  and  no 
explanation  for  the  delay  has  been  forthcoming.  This  is  the  oldest  judicial  nomina- 
tion pending  on  the  Senate  Executive  Calendar.  In  spite  of  an  April  8  letter  to  the 
Senate  RepubUcan  Leader  signed  by  all  six  Senators  from  the  three  States  forming 
the  Second  Circuit,  urging  prompt  action,  this  nomination  continues  to  be  stalled 
by  anonymous  objections. 

Judge  Sonia  Sotomayor  is  a  qujdified  nominee  who  was  confirmed  to  the  United 
States  District  Court  for  the  Southern  District  of  New  York  in  1992  after  being  nom- 
inated by  President  Bush.  She  attended  Princeton  University  and  Yale  Law  School. 
She  worked  for  more  than  four  years  in  the  New  York  District  Attorney's  Office  as 
an  Assistant  District  Attorney  and  was  in  private  practice  with  Pavia  &  Harcovul. 
She  is  strongly  supported  by  Senator  Moynihan  and  Senator  D'Amato.  She  is  a 
source  of  pride  to  FHierto  Rican  and  other  Hispanic  supporters  and  to  women.  When 
confirmed  she  will  be  only  the  second  woman  and  the  second  judge  of  Puerto  Rican 
descent  to  serve  on  the  Second  Circuit. 

On  April  29,  the  Judiciary  Committee  also  reported  the  nomination  of  Chester  J. 
Straub  to  be  a  member  of  the  Second  Circuit  to  the  Senate.  That  nomination  has 
been  received  in  February.  Mr.  Straub  now  awaits  final  action  by  the  Senate. 
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This  hearing  includes  the  two  remaining  nominees  to  vacancies  on  the  Second  Cir- 
cuit. Both  Judge  Rosemary  Pooler  and  Robert  Sack  were  nominated  several  months 
ago,  on  November  6,  1997. 

Judge  Pooler  received  her  law  degree  from  the  University  of  Michigan  Law 
School,  had  a  distinguished  career  in  New  York  State  government  and  previously 
served  as  a  New  York  Supreme  Court  Justice.  She  was  appointed  to  the  United 
States  District  Court  for  the  Northern  District  of  New  York  four  years  ago.  She  was 
active  with  the  United  Way  Campaign  and  with  efforts  to  serve  the  elderly. 

Robert  Sack  received  his  law  degree  from  Columbia  University  School  of  Law.  He 
is  a  partner  in  the  law  firm  of  Gibson,  Dunn  &  Crutcher  LLP.  He  has  written  exten- 
sively on  Ubel  and  slander  and  represents,  as  principal  outside  counsel,  Dow  Jones 
&  Company,  Inc.,  publisher  of  The  Wall  Street  Journal. 

I  look  forward  to  their  appearing  today  and  will  urge  the  Committee  to  consider 
them  and  send  their  nominations  to  the  Senate  for  favorable  action  without  delay 
at  our  executive  business  meeting  next  week. 

In  his  most  recent  Year-End  Report  on  the  State  of  the  Judiciary,  Chief  Justice 
Rehnquist  warned  that  persisting  vacancies  would  harm  the  administration  of  jus- 
tice. The  Chief  Justice  of  the  United  States  Supreme  Court  pointedly  declared:  "Va- 
cancies cannot  remain  at  such  high  levels  indefinitely  without  eroding  the  quality 
of  justice  that  traditionally  has  been  associated  with  the  federal  judiciary." 

The  people  and  businesses  in  the  Second  Circuit  need  additional,  qualified  federal 
judges  confirmed  by  the  Senate  without  delay.  Indeed,  the  Judicial  Conference  of 
the  United  States  recommends  that  in  addition  to  the  five  vacancies,  the  Second 
Circuit  be  allocated  an  additional  two  judgeships  to  handle  its  workload.  The  Second 
Circuit  is  currently  suffering  harm  from  Senate  inaction.  That  is  why  the  Chief 
Judge  of  the  Second  Circuit  had  to  declare  the  Circuit  in  a  state  of  emergency. 

Judge  Sotomayor,  Judge  Pooler,  Robert  Sack  and  Chester  Straub  can  and  should 
all  be  confirmed  to  the  Second  Circuit  before  the  Senate  adjourns  for  its  Memorial 
Day  recess. 

The  Chairman.  Thank  you,  Senator  Leahy. 

If  we  could  have  all  five  nominees  come  forward:  Rosemary  S. 
Pooler,  Robert  D.  Sack,  Victoria  A.  Roberts,  Richard  W.  Roberts, 
and  Ronnie  L.  White.  If  you  will  all  stand,  please  take  the  oath. 

Do  you  swear  the  testimony  you  shall  give  in  this  hearing  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help 
you  God? 

Judge  Pooler.  I  do. 

Mr.  Sack.  I  do. 

Ms.  Roberts.  I  do. 

Mr.  Roberts.  I  do. 

Judge  White.  I  do. 

The  Chairman.  Thank  you.  Please  be  seated. 

I  notice  we  have  a  vote  on,  so  why  don't  I  ask  you  to  go  vote  and 
then  come  back,  and  I  will  start.  Then  I  will  go  vote,  and  you  take 
over. 

Senator  Leahy  is  going  to  go  vote,  and  then  he  is  going  to  come 
back  until  I  get  back.  Then  he  has  another  committee  hearing,  but 
he  is  going  to  try  and  accommodate  us  so  that  we  don't  have  to 
have  a  big  gap  or  delay  here. 

Senator  LEAHY.  I  do  want  to  note  on  the  record,  unless  there  is 
some  extraordinary  thing  that  comes  out  of  this  hearing  I  am  not 
expecting — I  have  read  the  records  of  each  one  of  these  nominees, 
Mr.  Chairman,  and  I  intend  to  be  very  supportive  of  each  of  them. 
At  least  one  I  have  known  for  some  time.  But  I  am  going  to  be  very 
supportive  of  them. 

Thank  you. 

The  Chairman.  Thank  you.  Senator. 

In  the  order  that  I  called  you  as  witnesses — Ms.  Pooler,  Mr. 
Sack,  Ms.  Roberts,  Mr.  Roberts,  and  Mr.  White — do  any  of  you 
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have  any  comments  you  would  care  to  make?  And  you  might  want 
to  introduce  your  famiHes  and  guests  who  are  with  you,  or  friends. 

TESTIMONY  OF  ROSEMARY  S.  POOLER,  OF  NEW  YORK,  TO  BE 
U.S.  CIRCUIT  JUDGE  FOR  THE  SECOND  CIRCUIT 

Judge  Pooler.  I  would  like  to  do  that,  Mr.  Chairman.  I  am  Rose- 
mary Pooler.  Thank  you  for  holding  this  hearing. 

My  father  is  not  here.  He  is  92  V2  and  thought  that  he  would  save 
his  energy.  I  am  disappointed  my  two  children  are  on  the  west 
coast,  a  daughter  taking  final  exams  at  Oregon  State  University, 
and  a  son  in  California  who  couldn't  get  here. 

My  husband  is  here,  William  Pooler. 

The  Chairman.  Where  are  you  seated,  Mr.  Pooler?  Oh,  I  see. 
Great  to  have  you  here. 

Judge  Pooler.  My  cousin,  Susan  Horn;  my  law  clerk,  Tania  An- 
derson. Some  very  dear  friends,  some  of  a  lifetime,  practically:  Tina 
Stoll  and  Peter  Sherman,  Alan  and  Helene  Ward;  Layne  Yranian, 
who  used  to  be  in  the  Northern  District  of  New  York,  is  now  living 
and  working  here  in  Washington;  Stephanie  Nagel,  another  former 
Syracusan  who  is  here. 

Thank  you  for  the  opportunity. 

The  Chairman.  Glad  to  have  you  here. 

Mr.  Sack. 

TESTIMONY  OF  ROBERT  D.  SACK,  OF  NEW  YORK,  TO  BE  U.S. 
CIRCUIT  JUDGE  FOR  THE  SECOND  CIRCUIT 

Mr.  Sack.  Thank  you.  I  very  much  appreciate,  Mr.  Chairman, 
both  the  committee  and  the  committee  staff  for  what  they  have 
done  to  prepare  for  this  hearing  and  for  holding  it.  I  am  personally 
deeply  moved  to  be  sitting  in  this  committee  room  today. 

I  would  like  to,  if  I  may,  first  express  my  regret  that  my  wife, 
who  is  recovering  from  surgery,  is  not  here. 

The  Chairman.  We  understand  that. 

Mr.  Sack.  She  is  very  deeply  disappointed.  As  you  can  imagine, 
she  has  been  looking  forward  to  this  at  least  as  eagerly  as  I  have. 
And  my  father  is  on  the  west  coast  and  couldn't  make  the  trip. 

However,  all  my  three  children  are  here.  If  the  chair  will  permit, 
perhaps  I  can  ask  them  to  stand  as  I  name  them.  My  children: 
Deborah,  Suzanne,  and  my  son,  David.  And  I  would  also  like  to  rec- 
ognize my  secretary,  Ann  Wisniewski,  who  is  here,  and  finally,  to 
acknowledge,  without  naming  them,  some  of  my  partners  who  are 
in  the  chamber  today  and  whose  support,  emotional  more  than 
anything  else  throughout  this  process,  is  something  for  which  I  am 
immensely  grateful. 

The  Chairman.  Well,  thank  you.  We  are  happy  to  welcome  you 
ail  here,  and  you  must  be  very  proud. 

Let's  go  now  to  Victoria  Roberts. 

TESTIMONY  OF  VICTORIA  A.  ROBERTS,  OF  MICHIGAN,  TO  BE 
U.S.  DISTRICT  JUDGE  FOR  THE  EASTERN  DISTRICT  OF 
MICHIGAN 

Ms.  Roberts.  Thank  you,  Mr.  Chairman.  I  just  want  to  thank 
you,  as  the  others  have,  for  convening  this  hearing  and  for  allowing 
me  the  opportunity  to  appear. 
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I  will  introduce  some  people  who  have  traveled  far  and  who  are 
very  important  to  me.  My  mother,  Grace  Roberts,  is  here.  She  is 
standing  on  her  own. 

The  Chairman.  Mom,  we  are  happy  to  have  you  here.  [Laughter.] 

Ms.  Roberts.  My  sister,  Theresa  Smith;  my  sister,  Joann  Wil- 
liams; my  daughter,  Rachel  Gehrls,  who  has  just  completed  her 
first  year  at  the  University  of  Michigan;  my  boyfriend.  Sterling  An- 
thony; and  one  of  my  former  law  partners,  Richard  Soble. 

The  Chairman.  Great. 

Ms.  Roberts.  Thank  you,  Mr.  Chairman. 

The  Chairman.  We  are  happy  to  welcome  all  of  you  here. 

Mr.  Roberts?  You  two  aren't  married,  are  you?  [Laughter.] 

The  Chairman.  She  has  a  boyfriend.  I  was  wondering.  We  have 
these  laws  against  consanguinity,  you  know,  too  close  relationships. 
Go  ahead. 

TESTBVIONY  OF  RICHARD  W.  ROBERTS,  OF  THE  DISTRICT  OF 
COLUMBIA,  TO  BE  U.S.  DISTRICT  JUDGE  FOR  THE  DISTRICT 
OF  COLUMBIA 

Mr.  Roberts.  You  don't  have  to  worry  about  it  this  time. 

Thank  you  very  much,  Mr.  Chairman.  It  is  an  honor  to  be  here, 
and  I  appreciate  your  convening  this  hearing  for  us.  And  I  would 
like  the  opportunity  to  introduce  my  family  as  well.  I  am  very  de- 
lighted that  my  wife.  Ambassador  Vonya  B.  McCann,  is  here.  I  am 
particularly  grateful  to  her  for  having  interrupted  her  bilateral  ne- 
gotiation on  a  treaty  with  the  Grovemments  of  Spain  and  Italy  to 
fly  back  across  the  Atlantic  to  be  here.  So  I  am  grateful  to  her  for 
being  present. 

The  Chairman.  Could  she  stand? 

Mr.  Roberts.  If  she  could  stand,  I 

The  Chairman.  So  happy  to  have  you.  We  are  honored  to  have 
you  here. 

Mr.  Roberts.  My  children — Jordan  Nash  McCann  Roberts,  who 
is  age  7;  and  my  daughter,  Jillian,  age  4 — are  here  as  well. 

The  Chairman.  There  is  quite  a  disparity  in  age  there.  That  is 
great. 

Mr.  Roberts.  My  sister,  Antoinette  Roberts  Smith,  is  a  veteran 
public  school  teacher  here  in  the  District  of  Columbia. 

The  Chairman.  Happy  to  have  you  here. 

Mr.  Roberts.  Our  childcare  provider  of  7  years,  Mrs.  Gladys 
Draper,  is  here.  And  I  am  very  happy  that  my  uncle,  Gerald  Rob- 
erts, who  will  be  celebrating  his  89th  birthday,  is  also  here  on  his 
own  and  representing  his  three  other  octogenarian  siblings,  includ- 
ing my  father,  Mr.  Beverly  Nash  Roberts,  who  is  in  New  York,  but 
is  here  in  spirit.  And  I  see  now  that  I  have  a  number  of  friends 
and  colleagues  and  former  colleagues  from  the  Department  of  Jus- 
tice and  the  U.S.  Attorney's  Office  who  have  joined  me  as  well,  and 
I  am  grateful  for  their  presence. 

The  Chairman.  Great.  Glad  to  have  you  all  here. 

Mr.  White. 
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TESTIMONY  OF  RONNIE  L.  WHITE,  OF  MISSOURI,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  EASTERN  DISTRICT  OF  MISSOURI 

Judge  White.  Thank  you,  Mr.  Chairman.  I,  too,  Hke  the  others, 
would  hke  to  thank  you  for  convening  this  hearing  this  afternoon 
and  providing  me  with  an  opportunity  to  appear.  I  don't  have  as 
many  friends  and  relatives  here  as  the  others,  but  I  would  like  to 
introduce  those  who  are  here  with  me:  my  wife,  Sylvia;  my  son, 
Ronnie,  who  is  real  excited  about  being  in  Washington. 

The  Chairman.  Way  to  go,  Ronnie. 

Judge  White.  And  my  administrative  assistant,  Debbie  Eiken, 
from  Holts  Summit,  MO. 

QUESTIONING  BY  SENATOR  HATCH 

The  Chairman.  Good  to  have  you  here. 

Well,  we  are  happy  to  welcome  all  of  you  here,  the  family  mem- 
bers and  friends.  It  is  always  nice  to  see  you  and  nice  to  have  you 
in  these  hearings.  These  are  important  hearings.  This  is  one  of  the 
most  important  things  that  the  Judiciary  Committee  does. 

I  have  some  questions  for  you.  Maybe  we  can  start  with  the  two 
circuit  court  nominees  first. 

Are  both  of  you  committed  to  follow  Supreme  Court  precedent 
and  the  rulings  of  the  Federal  Circuit  Court  of  Appeals  for  your 
district,  the  Supreme  Court  in  your  particular  case,  and  giving  the 
rulings  of  the  Supreme  Court  full  force  and  effect  even  if  you  per- 
sonally disagree  with  such  precedent  or  rulings? 

Judge  Pooler.  I  am  absolutely  so  committed,  Mr.  Chairman. 

Mr.  Sack.  Absolutely  and  without  question,  Mr.  Chairman. 

The  Chairman.  What  would  you  do  if  you  believed  the  Supreme 
Court  had  seriously  erred  in  a  decision?  Would  you  nevertheless 
apply  that  decision  or  your  own  best  judgment  on  the  merits? 

Mr.  Sack.  I  would  be  obligated  absolutely  to  follow  the  Supreme 
Court. 

The  Chairman.  Ms.  Pooler. 

Judge  Pooler.  As  would  I,  Mr.  Chairman.  I  would  follow  the  Su- 
preme Court  precedent. 

The  Chairman.  Well,  take,  for  example,  the  Supreme  Court's  re- 
cent decision  in  City  of  Bourne  v.  Flores  where  the  Court  struck 
down  the  Religious  Freedom  Restoration  Act.  A  lot  of  us  feel  like 
they  made  a  terrific  mistake  there. 

The  chairman  feels  like  they  made  a 

[Laughter.] 

Mr.  Sack.  I  would  be  required,  nonetheless,  to  follow  the  ruling 
of  the  Supreme  Court  of  the  United  States,  Mr.  Chairman. 

The  Chairman.  Well,  as  you  can  tell,  I  don't  like  that  answer. 

How  about  yours,  Ms.  Pooler? 

Judge  Pooler.  I  also  would  be  required  to  follow  that  decision 
and  know  that  the  Congress  has  many  times  tried  to  draft  legisla- 
tion yet  again  that  sometimes  meets  the  constitutional  challenge. 

The  Chairman.  This  really  bums  me  up  that  you  are  not  agree- 
ing with  me.  [Laughter.] 

The  fact  is  it  is  up  to  us  to  draft  legislation  that  is  constitu- 
tionally permissible. 

Under  what  circumstances  do  you  believe  it  appropriate  to  de- 
clare a  law  unconstitutional?  Should  we  start  with  you,  Ms.  Pooler? 


16 

Judge  Pooler.  Well,  first  let  me  state  that  any  enacted  legisla- 
tion has  the  presumption  of  constitutionality  so  that  is  not  ever  a 
casual  ruling.  I  would  look  at  precedent — I  am  sorry.  I  would  look 
at  precedent  seeking  to  find  that  the  statute  or  similar  language 
had  been  declared  constitutional,  and  it  would  be  a  grave  decision 
to  find  that  an  enacted  statute  was  unconstitutional.  I  have  never 
had  to  do  that  as  a  district  court  judge.  Although  I  have  been  in- 
vited many  times  by  many  of  my  pro  se  plaintiffs  to  do  that,  I  have 
declined  the  invitation  whenever  it  has  been  offered  to  me. 

The  Chairman.  Well,  thank  you. 

Mr.  Sack. 

Mr.  Sack.  Again,  all  legislation  would  come  to  a  court  with  a 
very  strong  presumption  that  it  is  constitutional,  and  I  would  think 
that  as  an  appellate  judge  voting  for  that — to  rule  that  a  statute 
was  unconstitutional  would  only  do  it  if  compelled  by  rulings  of  the 
U.S.  Supreme  Court  or  possibly  previous  rulings  by  which  I  would 
be  bound  if  I  were  to  become  an  appellate — a  judge,  previous  rul- 
ings by  the  second  circuit. 

The  Chairman.  OK.  Now,  you  other  three,  you  have  stated — ^you 
two  have  stated  that  you  would  be  bound  by  Supreme  Court  prece- 
dent. How  about  you  other  three  who  are  up  for  these  other  judge- 
ships? 

Ms.  Roberts.  Mr.  Chairman,  my  view  would  be  the  same  as  that 
stated  by  the  nominees  for  the  second  circuit.  I  believe  that  I  would 
be  bound  by  the  precedents  set  by  the  Supreme  Court,  by  precedent 
that  has  been  set  by  the  circuit  courts,  and  that  I  would  not  have 
any  leeway  to  depart  from  that  precedent. 

The  Chairman.  How  about  you,  Mr.  Roberts? 

Mr.  Roberts.  Mr.  Chairman,  I  would  agree  with  the  previous 
comments.  My  duty  as  a  judge,  if  I  am  confirmed,  would  be  to  fol- 
low that  precedent  and  to  follow  the  Supreme  Court  law,  not  to 
make  new  law  according  to  my  own  whims.  I  would  be  bound  by 
the  precedent  of  the  Supreme  Court. 

The  Chairman.  OK.  How  about  you.  Judge  White? 

Judge  White.  Mr.  Chairman,  I,  too,  would  be  bound  by  the  legal 
precedent  of  the  Supreme  Court  and  the  circuit  court.  Unlike  my 
job  as  a  Supreme  Court  judge  now,  as  a  district  court  judge  I  will 
have  taken  an  oath  to  follow  the  laws  and  be  bound  by  the  laws 
of  the  United  States. 

The  Chairman.  Let's  start  with  you  again,  Mr.  White,  and  then 
I  am  going  to  have  to  leave  to  go  vote.  But  do  you  have  any  legal — 
and  I  will  ask  this  of  all  of  you,  and  we  will  just  go  across  the 
table. 

Do  you  have  any  legal  or  moral  beliefs  which  would  inhibit  or 
prevent  you  from  imposing  or  upholding  a  death  sentence  in  any 
criminal  case  that  might  come  before  you  as  a  Federal  judge? 

Judge  White.  Absolutely  not,  Mr.  Chairman.  The  U.S.  Supreme 
Court  has  ruled  in  several  cases  that  the  death  penalty  is  constitu- 
tional, it  doesn't  violate  the  eighth  amendment,  and  as  a  Supreme 
Court  judge,  I  have  written  opinions  affirming  death  sentences  and 
have  concurred  in  many  others. 

The  Chairman.  Judge  Pooler. 
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Judge  Pooler.  Mr.  Chairman,  there  is  nothing  in  my  constella- 
tion of  personal  beliefs  that  would  keep  me  from  enforcing  the  law 
as  promulgated  by  the  Supreme  Court  and  my  circuit. 

The  Chairman.  OK. 

Ms.  Roberts.  Mr.  Chairman,  if  a  capital  case  was  before  me  for 
trial,  I  would  have  no  problem  imposing  the  death  penalty  if  that 
is  what  is  required. 

The  Chairman.  Mr.  Roberts. 

Mr.  Roberts.  Mr.  Chairman,  I,  too,  would  follow  the  law,  and, 
indeed,  I  have  followed  the  law  as  the  chief  of  the  criminal  section 
in  the  civil  rights  division  in  that  the  first  Federal  death  penalty 
case  in  a  civil  rights  Federal  matter  was  sought  and  imposed  dur- 
ing my  terms  as  the  chief  of  the  criminal  section. 

The  Chairman.  OK.  Mr.  Sack. 

Mr.  Sack.  I  would  have  no  such  compunctions,  Mr.  Chairman.  I 
would  follow  the  law. 

The  Chairman.  Let  me  ask  you,  please  state  in  detail  your  best 
independent  legal  judgment,  irrespective  of  existing  judicial  prece- 
dent, on  the  lawfulness  under  the  equal  protection  clause  of  the 
14th  amendment  and  Federal  civil  rights  laws  of  the  use  of 
race-,  gender-,  or  national  origin-based  preferences  in  such  areas  as 
emplojrment  decisions — ^that  is,  hiring,  promotion,  or  layoffs — col- 
lege admissions  and  scholarships  awards,  and  the  awarding  of  gov- 
ernment contracts.  What  would  be  your  best  independent  legal 
judgment  with  regard  to  their  lawfulness  under  the  equal  protec- 
tion clause  of  the  14th  amendment?  Mr.  White. 

Judge  White.  I  think  they  would  be  lawful,  but  I  believe  that  the 
U.S.  Supreme  Court  just  ruled  in  the  Adarand  case  that  if  you  are 
going  to  take  race  into  the  process  in  decisionmaking,  it  ought  to 
be  used  and  use  the  strict  scrutiny  test,  which  is  the  highest  test 
under  the  Constitution,  and  that  any  decision  should  be  drawn 
very  narrowly. 

The  Chairman.  Ms.  Pooler. 

Judge  Pooler.  I  agree.  I  am  prepared  to  follow  the  precedent  of 
Adarand.  I  would  also  look  for  a  compelling  state  interest,  and,  of 
course,  what  that  decision  did  is  apply  to  the  Federal  Government 
rules  that  had  already  been  applied  to  the  States,  and  that  is  en- 
tirely appropriate. 

The  Chairman.  OK. 

Ms.  Roberts.  Mr.  Chairman,  the  U.S.  Supreme  Court  in  the 
Adarand  case  I  believe  cleared  up  all  doubt  and  ambiguity  with  re- 
gard to  the  standard  that  must  be  applied  whenever  there  is  race- 
based  classification  involving  the  Government,  and  the  Court  did 
say  that  the  strict  scrutiny  standard  is  to  apply  and  that  any  race- 
based  classification  must  serve  a  compelling  interest  and  be  nar- 
rowly tailored.  And  that  is  the  law  that  I  would  apply. 

The  Chairman.  Do  you  last  two  agree? 

Mr.  Roberts.  I  agree. 

Mr.  Sack.  I  agree,  Mr.  Chairman. 

The  Chairman.  I  was  hoping  that  Senator  Leahy  would  be  back. 
I  think  we  will  just  temporarily  recess  until  he  gets  back.  If  he  has 
any  questions,  then  he  will  ask  those,  and  then  I  will  be  back  in 
a  few  minutes.  OK?  We  will  take  a  few  minutes. 

[Recess  from  3:18  p.m.  to  3:35  p.m.] 
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QUESTIONING  BY  SENATOR  ASHCROFT 

Senator  AsHCROFT  [presiding].  If  the  committee  would  come  back 
to  order.  The  Senator  who  is  the  chairman,  Senator  Hatch,  has 
welcomed  me  to  begin  with  an  opportunity  to  extend  and  continue 
the  committee  meeting.  It  is  my  understanding  that  he  intends  to 
return,  but  we  are  in  the  midst  of  what  could  be  a  series  of  votes, 
and  so  I  think  it  is  all  in  our  best  interest  if  we  have  an  oppor- 
tunity just  to  proceed.  So  I  would  be  grateful  for  this  opportunity, 
and  I  thank  the  nominees  for  having  remained  and  for  being  avail- 
able. 

I  am  particularly  pleased  to  have  this  opportunity  to  participate 
with  you  in  this  process,  and  I  am  happy  to  see  someone  from  my 
home  State,  Judge  White  of  the  Missouri  Supreme  Court.  I  am 
pleased  that  he  has  the  pleasure  of  serving  with  some  individuals 
that  I  had  the  pleasure  of  appointing  when  I  was  Governor, 

I  left  the  State  of  Missouri  as  a  result  of  term  limits,  which  made 
it  impossible  for  me  to  stay.  I  don't  think  you  are  term-limited.  Ap- 
parently you  have  other  reasons  for  being  willing  to  leave,  but  I 
thank  you  very  much  for  coming.  I  thank  all  of  you  for  coming. 

I  would  like  to  ask  Judge  White  some  questions,  if  I  could,  in 
order  to  clarify  some  items  which  I  think  would  be  important  in  my 
consideration. 

Judge  White,  if  the  Supreme  Court  were  to  uphold  a  Federal  par- 
tial-birth abortion  ban  as  constitutional,  would  you  have  any  dif- 
ficulty in  applying  a  decision  of  the  Supreme  Court  which  upheld 
such  a  law? 

Judge  White.  Absolutely  not.  Senator.  When  you  take  the  oath 
of  office,  you  swear  to  uphold  the  laws  of  the  United  States,  and 
if  that  is  the  law,  I  would  uphold  it. 

Senator  Ashcroft.  Do  any  of  you,  any  of  the  rest  of  you  want 
to  make  a  remark  in  terms  of  that?  Do  any  of  you  feel  like  you 
would  like  to  express  yourself  about  that  situation? 

[No  response.] 

Senator  ASHCROFT.  Judge  White,  what  about  the  current  Su- 
preme Court  case  law  dealing  with  homosexual  rights?  Would  you 
have  any  difficulty  applying  those  decisions? 

Judge  White.  No,  Mr,  Chairman.  Any  law.  Federal  law  or  Su- 
preme Court  or  circuit  court  decision,  I  would  be — have  to  follow 
and  apply  as  a  district  court  judge,  and  I  would  not  have  a  prob- 
lem. 

Senator  ASHCROFT,  So  you  would  consider  yourself  bound. 

Judge  White.  By  precedent  and  stare  decisis. 

Senator  ASHCROFT.  Ms.  Pooler,  are  there  any  rights  that  you 
think  are  in  the  Constitution  which  haven't  yet  been  expressed 
which  you  await  an  opportunity,  say,  ruling  as  a  judge  to  bring  into 
existence,  like  the  right  to  privacy?  Or  do  you  think  that  the  rights 
that  exist  in  the  Constitution  have  been  discovered  and  have  been 
properly  expressed? 

Judge  Pooler.  I  don't  think  there  are  any  hidden  rights.  I  think 
that  we  know  what  the  Constitution  says,  and  I  don't  think  there 
are  any  rights  waiting  to  pop  out.  I  certainly  have  no  intention  of 
finding  new  rights. 

Senator  ASHCROFT.  Well,  the  right  to  privacy  sort  of  popped  out. 
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Judge  Pooler.  It  sort  of  evolved,  perhaps. 

Senator  ASHCROFT.  Do  you  believe  that  the  Constitution  is  a  doc- 
ument that  is  subject  to  evolution? 

Judge  Pooler.  I  think  that  we  must  look  to  the  intent  of  the 
Framers.  Facts  change,  but  the  words  don't  change.  I  think  the 
words  are  there. 

Senator  ASHCROFT.  Mr.  Sack,  is  that  your  view  of  the  Constitu- 
tion? 

Mr.  Sack.  Yes,  it  is,  that  the  words  of  the  Constitution  are  ap- 
plied by  the  Court  from  generation  to  generation  to  different  situa- 
tions, but  the  words  and  the  meaning  of  the  Constitution  remain 
the  same. 

Senator  ASHCROFT.  Do  you  mean  that  the  words  mean  what  they 
meant  when  they  were  brought  into  the  Constitution? 

Mr.  Sack.  It  is  possible — let  me  give  you  an  example  of  why  I 
am  having  trouble 

Senator  ASHCROFT.  This  is  a  debate.  There  are  only  about  two 
judges  on  the  court  right  now  who  really  mean  that  they  mean 
what  the  words 

Mr.  Sack.  Yes,  but  may  I  give  you  an  example?  I,  of  course,  have 
been  involved  with  the  press  clause,  and  certainly  when  James 
Madison,  who,  I  gather,  wrote  it,  he  was  not  thinking  about  the 
Internet  or  television. 

Senator  ASHCROFT.  If  he  was,  he  was  far-sighted. 

Mr.  Sack.  Well,  he  was  a  great  Framer,  but  he  wasn't  that  far- 
sighted.  And  so  to  say  the  words  change,  I  think  that  he  probably — 
when  he  thought  "the  press,"  he  was  literally  thinking  of  printing 
presses.  So  in  that  sense,  there  is — I  think  it's  perfectly  legitimate, 
nonetheless,  for  a  judge  in  1998  to  consider  the  press  to  include  tel- 
evision. 

Senator  ASHCROFT.  Judge  White,  I  know  more  about  you  because 
we  happen  to  come  from  the  same  State. 

Judge  White.  Same  State. 

Senator  ASHCROFT.  But  you  spent  a  number  of  years  in  the  State 
legislature,  and  then  you  spent  a  number  of  years  on  the  bench. 

Judge  White.  That's  correct. 

Senator  Ashcroft.  How  would  you  distinguish  the  different 
roles?  How  did  the  different  roles  manifest  themselves  differently 
in  terms  of  public  responsibility,  the  legislative  role  and  the  judicial 
role? 

Judge  White.  They're  both  distinctly  different.  The  legislative 
role  is  where  the  legislators  and  representatives  make  laws.  As  a 
judicial  officer,  you  interpret  those  laws.  And  you're  not  in  a  law- 
making position  as  a  judge.  You're  supposed  to  interpret  the  laws 
as  legislated. 

Senator  ASHCROFT.  So  it  is  your  view  that  the  legislature  devel- 
ops public  policy? 

Judge  White.  That's  correct. 

Senator  ASHCROFT.  And  that  policy  is  not  developed  in  the  court, 
it  is  interpreted  there? 

Judge  White.  It  is  interpreted  there. 

Senator  ASHCROFT.  Or  applied  there? 

Judge  White.  Interpreted  and  applied  there. 
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Senator  Ashcroft.  Mr.  Roberts,  what  would  be  your  understand- 
ing of  the  different  role  between  State  judges  and  Federal  judges? 

Mr.  Roberts.  Mr.  Chairman,  State  judges  often  are  sitting  on 
benches  of  general  jurisdiction  with  somewhat  plenary  authority. 
Federal  judges  sit  in  courts  that  are  creatures  of  the  Constitution 
with  jurisdiction  that  is  defined  by  Congress.  Federal  courts  are,  by 
design,  courts  of  limited  authority.  I  think  that  is  one  of  the  most 
important  distinctions  that  I  could  raise  between  the  roles  of  a  Fed- 
eral judge  and  that  of  a  State  judge. 

Senator  AsHCROFT.  Ms.  Roberts,  do  you  agree  with  Mr.  Roberts? 

Ms.  Roberts.  Yes,  I  do,  Senator  Ashcroft. 

Senator  AsHCROFT.  Judge  White,  could  you  distinguish  between 
the  roles  of  a  Federal  and  State  judge?  Do  you  think  there  are — 
do  you  agree  with  that  distinction? 

Judge  White.  I  agree  with  what  both  nominees  have  said,  Sen- 
ator. 

Senator  Ashcroft.  Judge  White,  I  would  like  to  ask  you  about 
one  case  you  heard  while  on  the  Missouri  Supreme  Court.  It  was 
the  case  of  Missouri  v.  Damask.  It  was  a  January  1997  decision  of 
the  court,  and  you  dissented. 

As  I  understand  it,  the  case  involved  a  fourth  amendment  chal- 
lenge to  the  use  of  random  drug  checkpoints  to  stop  the  flow  of 
drugs  into  and  through  Missouri.  Although  the  majority  of  the 
court  found  the  stops  compatible  with  the  fourth  amendment,  you 
dissented.  If  you  had  persuaded  your  colleagues,  your  opinion 
would  have  led  to  the  suppression  of  over  37  pounds  of  marijuana 
as  evidence. 

That  decision  is  of  some  concern  to  me  because  I  know  from  my 
experience  as  Governor  the  seriousness  of  the  illegal  drug  problem. 
Here  are  the  questions. 

Do  you  recall  whether  any  of  your  colleagues  joined  you  in  that 
dissent? 

Judge  White.  I  don't  believe  they  did.  Senator. 

Senator  AsHCROFT.  Do  you  recall  the  factors  that  led  you  to  dis- 
agree with  the  other  six  judges  on  the  court? 

Judge  White.  Vaguely.  I  do  remember  that  I  was  concerned 
about  the  way  the  checkpoint  was  set  up,  that  it  hadn't  been  super- 
vised by  police  personnel  with  supervisory  powers,  that  it  was  basi- 
cally two  sheriffs  in  a  county  deciding  that  they  were  just  going  to 
set  up  a  checkpoint  without  having  anybody  to  oversee  it  to  make 
sure  that  there  were  constitutional  protections  in  place. 

Senator  ASHCROFT.  So  it  was  more  the  structure? 

Judge  White.  It  was  more  the  structure  and  not  the  fact  that 
they  had  set  it  up.  It's  how  you  set  it  up  according  to  the  laws  of 
the  State. 

Senator  Ashcroft.  Well,  did  you  feel  like  the  structure  had  re- 
sulted in  a  deprivation  of  constitutional  rights  to  any  of  those  who 
had  been  involved  in  the  stop,  or  you  just  felt  that  the  structure 
was  unduly  reckless  or 

Judge  White.  I  thought  the  structure  was  unduly  reckless  and 
not  anything  with  regard  to  the  individuals  who  were  stopped. 

Senator  ASHCROFT.  Would  there  be  any  difference  in  your  ap- 
proach to  that  as  a  Federal  judge?  Or  would  it  be  basically  the 
same  as  it  was? 
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Judge  White.  I  would  be  guided  by  the  precedent  in  other  de- 
cided cases  in  the  Federal  court  system  and  in  the  district  courts, 
as  well  as  the  U.S.  Supreme  Court,  and  look  at  that  law  and  be 
guided. 

Senator  Ashcroft.  Ms.  Roberts,  what  role  do  you  think  legisla- 
tive history — by  which  I  mean  the  various  committee  reports,  hear- 
ing transcripts,  and  floor  statements — should  play  in  the  interpre- 
tation of  the  text  of  a  statute? 

Ms.  Roberts.  Senator,  I  do  believe  that  they  have  some  role. 
However,  I  think  that  the  legislative  history  should  probably  be 
among  the  last  resorts. 

I  do  believe  that  the  plain  language  of  the  statute  should  be  what 
is  looked  at  first.  I  think  that  it  is  also  important  to  take  a  look 
at  judicial  precedent  interpreting  the  statute  or  the  portion  of  the 
Constitution,  whatever  it  is  that  is  at  issue.  I  think  that  it  is  also 
possible  to  look  at  analogous  situations  and  find  out  what  types  of 
interpretations  have  been  given  to  analogous  statutes. 

The  legislative  history  often  is  disjointed  and  incomplete,  and  I 
don't  know  that  it  would  necessarily  allow  a  judge  to  know  exactly 
what  the  full  intent  of  the  legislators  was.  But  it  could  shed  some 
light. 

Senator  Ashcroft.  I  don't  think  I've  ever  written  any  legislative 
history,  but  I  have  voted  a  lot.  And  somebody  writes  that  stuff  up 
in  the  backroom,  and  I  am  glad  you  say  it  is  the  last  resort,  be- 
cause I  think  that  is  where  we  should  send  it — ^to  a  resort  some- 
where. [Laughter.] 

I  see  that  the  chairman  has  come  back,  and  I  hope  that  I  was 
properly  informed  that  you  would  not  be  offended  were  I  to  go 
ahead  with  some  questions,  Mr.  Chairman. 

The  Chairman.  No,  no. 

Senator  Ashcroft.  I  am  glad  to  see  you  reappear,  and  I  thank 
you. 

The  Chairman.  Thank  you.  Senator  Ashcroft. 

I  am  sure  Senator  Ashcroft  was  asking  many  interesting  ques- 
tions. Let  me  just  make  a  caution  to  you.  As  you  know,  we  have 
had  a  very  difficult  time  through  the  years,  whoever  has  been  in 
charge  of  this  committee,  putting  judges  through  the  committee 
and  getting  them  confirmed.  We  consider  this  probably  one  of  the 
most  important  functions  of  the  whole  Congress  because  you  peo- 
ple, once  you  get  on  the  bench,  you  are  there  for  life  and,  frankly, 
without  any  real  obligation  to  the  taxpayers  or  anybody  else,  other 
than  your  own  personal  moral  and  ethical  standards. 

It  is  my  opinion  that  the  judiciary  has  been  the  branch  of  govern- 
ment more  than  any  other  that  has  saved  the  Constitution  for 
these  200-plus  years,  and  the  reason  they  have  is  because  they 
have  literally  upheld  the  Constitution  for  the  most  part,  even 
though  there  are  some  notable  examples  that  all  of  us  could  find 
fault  with. 

But  this  business  of  activism  versus  nonactivism  is  a  very  impor- 
tant issue  to  many  of  us  here.  I  condemn  activism,  whether  it 
comes  from  the  left  or  from  the  right,  or  anywhere  else.  It  is  not 
right  for  judges  to  substitute  their  own  policy  preferences  for  what 
the  law  really  is.  It  is  not  right  for  judges  to  ignore  precedent  of 
the  higher  courts.  It  is  not  right  for  judges  to  just  act  as  super  leg- 
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islators  from  the  bench  just  because  you  have  these  Ufetime  ap- 
pointments. 

And  if  all  judges  did  this,  it  wouldn't  be  long  until  the  Constitu- 
tion wouldn't  be  worth  the  paper  it  is  written  on.  And  the  prime 
example  of  judicial  activism  in  this  country,  in  my  opinion,  is  the 
Ninth  Circuit  Court  of  Appeals  where  we  have  judges  who  could 
not  care  less  what  the  law  says.  Their  own  judgments  are  more  im- 
portant than  the  law. 

Sometimes  the  laws  are  wrong.  Sometimes  Congress  gets  it 
wrong.  But  unless  you  have  a  really  good  constitutional  reason  for 
overturning  that,  the  best  way  to  write  that  opinion  is  we  don't 
agree  with  the  law  that  has  been  written  but  it  is  the  law,  and  help 
us  to  know  why  you  don't  agree  and  maybe  we  will  change  it.  But 
to  just  go  and  substitute  your  own  ideas  for  the  elected  representa- 
tives of  the  country  who  have  to  stand  for  re-election  have  done  is 
really  immoral  and  it  really  diminishes  the  role  of  Federal  judges. 

Frankly,  that  is  why  the  Ninth  Circuit  Court  of  Appeals  is  re- 
versed virtually  every  time  they  decide  a  case.  And  there  are  nota- 
ble conservative  activist  decisions  that  we  could  point  out.  I  happen 
to  think  that  the  Bourne  case  is  one  of  the  most  notable  conserv- 
ative activist  decisions.  It  seems  awfully  odd  to  me  that  the  first- 
mentioned  freedom  in  the  Bill  of  Rights,  the  freedom  of  religion, 
cannot  rise  to  the  dignity  that  the  Religious  Freedom  Restoration 
Act  said  it  should  rise  to.  And,  frankly,  I  will  never  quite  under- 
stand that  decision. 

On  the  other  hand,  it  still  is  applicable  to  Federal  issues.  But  I 
think  it  should  have  been  applicable  across  the  board. 

So  I  caution  you,  as  you  go  on  the  bench — in  fact,  we  are  count- 
ing on  you  not  being  activists,  not  being  people  who  are  radical 
judges  who  ignore  the  law  just  because  you  feel  you  know  more 
about  it  than  Members  of  Congress.  Maybe  you  do,  but  that  is  the 
way  our  system  works.  And  I  don't  think  in  most  cases  you  do.  But 
even  if  you  do,  that  is  still  our  system.  You  are  not  to  make  the 
laws.  You  are  to  interpret  the  laws  that  are  made  by  those  of  us 
who  have  to  stand  for  re-election.  And  if  we  don't  do  it  right,  we 
are  going  to  get  thrown  out,  and  we  all  know  it. 

So  it  is  important  for  you  to  understand  that,  and  if  you  don't 
do  that,  then  you  demean  and  undermine  not  only  the  Constitution 
but  our  courts.  And  then  it  makes  it  even  more  difficult  to  get  peo- 
ple through  this  committee. 

It  has  always  been  difficult,  so  don't  tliink  it  has  just  suddenly 
happened  since  the  Republicans  have  taken  over.  You  should  have 
seen  what  we  went  through  when  the  Democrats  controlled  this 
committee. 

To  make  a  long  story  short,  I  am  on  the  side  of  the  judges.  I  real- 
ly believe  that  the  judiciary  has  saved  this  country  and  saved  the 
Constitution,  and  I  would  challenge  each  of  you  to  be  part  of  that 
saving  of  the  Constitution  rather  than  undermining  of  the  Con- 
stitution. I  think  it  is  very  important  for  you. 

I  don't  mean  to  lecture  you,  but  I — ^yes,  I  did.  I  meant  to  lecture 
you  for  a  few  minutes.  [Laughter.] 

It  may  be  the  last  time  I  will  be  able  to  lecture  you,  but  you 
never  know.  Every  once  in  a  while  I  get  invited  over  to  the  Su- 
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preme  Court,  and  you  ought  to  hear  what  I  tell  them.  Of  course, 
they  tell  me,  too. 

But  I  don't  mince  any  words  when  around  them.  I  have  had  a 
major  role  in  eight  of  the  nine  of  them,  and  I  know  them  all  very, 
very  well.  And  I  don't  mince  any  words  when  I  am  near  them,  and 
I  respect  all  nine  of  them  very,  very  much.  And  you  should,  too. 

Well,  we  are  going  to  try  to  get  you  through  as  soon  as  we  can. 
We  know  the  second  circuit  in  particular  needs  you  both.  We  be- 
lieve the  other  districts  where  you  folks  are  going  to  have  the  op- 
portunity need  you  as  well.  So  we  will  do  the  very  best  to  get  you 
through.  I  personally  will  be  devoted  to  that,  as  I  think  you  have 
seen  through  the  intervening  years  as  I  have  been  chairman,  and 
I  just  want  to  compliment  each  of  you.  You  are  very  good  people 
and  very  nice  people,  and  I  appreciate  having  you  here  and  being 
able  to  meet  with  you  and  being  able  to  go  through  this  very  impor- 
tant process. 

I  haven't  asked  you  many  tough  questions.  But  that  is  not  the 
purpose,  either.  I  think  the  purpose  is  to  just  get  your  commitment 
to  really  live  up  to  the  rule  of  judging  and  the  moral  and  ethical 
positions  that  judges  really  ought  to  live  up  to  as  you  take  these 
very,  very  important  positions.  I  think  they  are  the  closest  posi- 
tions to  godhood  in  this  life.  And  having  come  from  Utah,  where 
we  had  Willis  Ritter,  who  thought  he  was  Grod — and  so  did  every- 
body else,  as  a  matter  of  fact.  [Laughter.] 

Who  literally  was  a  very  brilliant  man,  but  a  very  poor  judge  be- 
cause he  allowed  his  own  biases  to  come  in  all  the  time.  And  he 
was  a  friend  of  mine.  I  always  did  very  well  in  his  courtroom,  and 
I  always  liked  him.  But  the  fact  is  he  was  a  poor  judge  in  the  sense 
that  he  allowed  his  own  personal  predilections  to  always  take 
precedent  to  whatever  the  law  was.  And  sometimes  his  personal 
predilections  were  based  upon  bias,  and  you  can't  let  that  happen. 
No  matter  how  much  you  might  despise  somebody,  if  they  are  right 
you  have  just  got  to  swallow  it  and  say  the  law  helps  them.  And 
no  matter  how  much  you  like  somebody,  if  they  are  wrong  you 
should  not  be  upholding  their  position.  You  should  be  doing  what 
is  right.  And  if  you  do  that,  then  this  system  of  government  will 
last  another  200  years  and  it  will  be  you  people  who  will  have 
helped  to  do  that. 

So  I  am  going  to  do  my  best  to  get  you  all  through,  and  with 
that,  I  think  we  will  recess  and  hopefully  have  you  all  on  the  next 
markup,  which  should  be  next  Thursday.  So  I  want  to  thank  each 
of  you  for  being  willing  to  serve.  I  know  it  is  a  sacrifice  in  many 
respects.  On  the  other  hand,  it  is  a  terrific  opportunity  to  do  an 
awful  lot  of  good  public  service,  and  I  am  counting  on  each  of  you 
to  be  the  best  you  could  be. 

Thanks  so  much. 

Judge  Pooler.  Thank  you,  Mr.  Chairman. 

Mr.  Sack.  Thank  you,  Mr.  Chairman. 

Ms.  Roberts.  Thank  you,  Mr.  Chairman. 

Mr.  Roberts.  Thank  you,  Mr.  Chairman. 

Judge  White.  Thank  you,  Mr.  Chairman. 

The  Chairman.  We  will  adjourn  until  further  notice. 

[Whereupon,  at  3:53  p.m.,  the  committee  was  adjourned.] 
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SUBMISSIONS  FOR  THE  RECORD 


Senate  Judiciary  Committee  Questionnaire 

I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1 .  Full  name  (include  any  former  names  used.) 

Rosemary  Shankman  Pooler 
Maiden  Name:  Rosemary  Shankman 

2.  Address:  List  current  place  of  residence  and  office  address(es). 

Current  Residence:  Syracuse,  New  York 

Office  Address:  P.O.  Box  7395 

100  South  Clinton  Street 
Syracuse,  New  York  13261-7395 

3 .  Date  and  place  of  birth:  June  2 1 ,  1 938 

Brooklyn,  New  York 

4.  Marital  Status:  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

William  S.  Pooler 
Professor  of  Sociology 
Maxwell  School 
Syracuse  University 
Syracuse,  New  York  13210 

5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

NAME  OF  COLLEGE/ 
LAW  SCHOOL 

Brooklyn  College 

University  of  Connecticut 

University  of  Michigan  Law  School 


PATES 

DATE  OF 

AITENPEP 

DEGREE 

DEGREE 

1955-1959 

B.A. 

5/59 

1959-1961 

M.A. 

5/61 

1962-1965 

J.D. 

5/65 
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NAMF  OF  COLLEGE 
LAW  SCHOOL 

Harvard  University  -  Program  for 
Senior  Managers  in  Government 

State  University  of  New  York 
at  Albany 


PATES 

DATE  OF 

ATTENDED 

DEGREE 

DEGREE 

1978 

None 

1984-1985  Graduate  1985 

Certificate 
in  Regulatory 
Economics 


Employment  Record:  List  (by  year)  all  business  or  professional  corporations,  companies, 
firms,  or  other  enterprises,  partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  with  which  you  were  connected  as  an  officer,  director, 
partner,  proprietor,  or  employee  since  graduation  fi-om  college. 


1) 


PAID  EMPLOYMENT: 


1 960- 1962       Research  Associate,  Survey  Research  Center,  Institute  of  Social  Research, 
Ann  Arbor,  MI 

1966-1969       Associate  Attorney,  Crystal,  Manes  and  Rifken  (successor  firm  ~  Rifken, 
Frankel  &  Greenman,  P.C),  Syracuse,  NY 

1969-  1971      Associate  Attorney,  Michaels  and  Michaels,  Syracuse,  NY 

1 97 1  - 1 973       Assistant  Corporation  Counsel  and  Director  of  City  of  Syracuse  Consumer 
Affairs  Unit,  City  of  Syracuse,  Corporation  Counsel,  Syracuse,  NY 

1 974- 1 975       Common  Councilor,  City  of  Syracuse,  Common  Council,  Syracuse,  NY 

1 974- 1 975       Upstate  Regional  Coordinator,  New  York  Public  Interest  Research  Group, 
Syracuse,  NY 

1975-1980       Chair  and  Executive  Director,  State  of  New  York,  Consumer  Protection 
Board,  Albany,  NY 

1981-1986       Commissioner,  New  York  State  Public  Service  Commission,  Albany,  NY 

1987  Staff-Director  of  Subcommittee  on  Structure  and  Management  of 

Regulated  Utilities,  New  York  State  Assembly,  Committee  on 
Corporations,  Authorities  and  Commissions,  Albany,  NY 
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1987-1988       Visiting  Professor  of  Law,  Syracuse  University  College  of  Law, 
Syracuse,  NY 

1989-1990       Vice  President  for  Legal  Affairs,  Atlantic  States  Legal  Foundation, 
Syracuse,  NY 

1 99 1  - 1 994        Supreme  Court  Justice,  Supreme  Court  of  the  State  of  New  York, 
Syracuse,  NY 

1 994  -  present  United  States  District  Court  Judge,  United  States  District  Court  for  the 
Northern  District  of  New  York,  Syracuse,  NY 


2)  NON-PAID  ACTIVITIES: 

1962-1964       Student  Intern,  Carpenter,  Harrington  &  Douvan,  Ann  Arbor,  MI 

1 97 1  - 1 973       Board  Member,  Onondaga  Neighborhood  Legal  Services,  Syracuse,  NY 

1 982- 1 99 1       Board  Member,  United  Way  of  Central  New  York,  Syracuse,  NY 
1982-1983       Assistant  Vice  President  of  Resource  Development 
1 984- 1 985       Vice  President  of  Resource  Development 
1988  Ex  officio  Board  Member 

1985-present   Board  Member,  Loretto,  Syracuse,  NY 
1989-present    Executive  Conmiittee 

1993-present    Young  Women's  Christian  Association,  Syracuse,  NY 

1980-1996       Women's  Executive  Committee,  New  York  State  Fair,  Syracuse,  NY 

1 987- 1 995       Board  Member,  National  Register  of  Health  Service 
Providers  in  Psychology,  Washington,  D.C. 

Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars,  including 
the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of  discharge  received. 

None 

Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and  honorary 
society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

Women's  Bar  Association  of  the  State  of  New  York,  Founders'  Award,  May  4, 1996 
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9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Onondaga  County  Bar  Association 

Member,  1965-1971  and  1990  -  present 

New  York  State  Bar  Association 
Member,  1993-1994 

Women's  Bar  Association  of  the  State  of  New  York 
Member,  1 990  -  present 

Central  New  York  Women's  Bar  Association 
Member,  1 990  -  present 
Board  of  Trustees,  June  1996  -  present 

Association  of  Supreme  Court  Justices  of  the  State  of  New  York 
Member,  1991  to  present 
Secretary  and  Member  of  the  Executive  Committee,  July  1993  -  July  1994 

National  Association  of  Regulatory  Utility  Commissioners 
Member.  1981-1986 
First  Chair  of  Energy  Conservation  Committee,  1985-1986 

National  Association  of  Consumer  Agency  Administrators 
Founding  Member,  1977  -  1980 

Onondaga  Neighborhood  Legal  Services,  Inc. 
Board  Member,  1971-1973 

Fifth  Judicial  District,  Gender  Bias  Committee 
Member,  1994  -  present 

Council  on  Judicial  Associations,  New  York  State  Bar  Association 
Appointed  by  Chief  Judge  as  District  Court  representative 
January  1997  -  present 

1 0.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you  belong. 

I  am  a  member  of  the  Federal  Judges  Association,  which  includes  in  its  by-laws  a 
requirement  that  any  action  or  position  taken  shall,  if  possible,  be  consistent  with  the 
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positions  taken  by  the  Judicial  Conference.  This  Association  primarily  takes  positions  on 
those  issues  that  affect  the  working  life  of  judges. 

Other  Organizations:  I  am  a  member  of  the  Loretto  Board  of  Trustees  (see  Attachment 
1-1),  the  Young  Women's  Christian  Association  Board  of  Trustees,  and  the  Sisterhood  of 
Congregation  Beth  Sholom-Chevras  Shas. 

1 1 .  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with  dates 
of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for  administrative  bodies  which 
require  special  admission  to  practice. 

New  York  State  Courts  (Second  Department);  February  1966 

This  admission  allows  me  to  practice  before  the  Court  of  Appeals,  each  of  the 
Appellate  Divisions,  and  all  trial  level  courts. 

United  States  District  Court,  Northern  District  of  New  York;  June  10,  1968 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports,  or 
other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a  copy  of 
all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If  there  were 
press  reports  about  the  speech,  and  they  are  readily  available  to  you,  please  supply  them. 

During  my  tenure  as  chair  and  executive  director  of  the  New  York  State 
Consumer  Protection  Board,  the  agency  published  many  reports  of  interest  to  consumers. 
Although  1  was  listed  as  head  of  the  agency,  the  authors  and  researchers  were  always 
credited.  Three  reports  achieved  some  popularity.  The  topics  covered  were  1)  the  coding 
on  perishable  grocery  products;  2)  rights  and  responsibilities  under  the  New  York  State 
Lemon  Law;  and  3)  plaiming  for  retirement.  In  addition  to  these  reports,  which  were 
published  for  wide  distribution,  the  agency  issued  reports  on  vocational  schools  in  New 
York  State,  blood  banks,  and  the  cost  of  funerals.  1  was  responsible  for  each  publication 
of  the  agency.  Copies  of  reports  by  the  New  York  State  Consumer  Protection  Board  that 
I  have  retained  from  this  period  are  aimexed  as  Attachment  1-2  and  listed  below: 

-  1978-79  Annual  Report  (1980) 

~  Consumer  Protection  in  New  York  State  ~  1976-77  Report  of  the  State 
Consumer  Protection  Board  (1978) 

-  A  Survey  of  Blood  Fees  Charged  by  Selected  New  York  City  Hospitals  (June 
1978) 

~  Rights  Without  Remedies:  A  Study  of  Complaint  Handling  Mechanisms  in 
Professional  Misconduct  Cases  in  New  York  State  (Jan.  26,  1977) 
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~  A  Report  of  the  Activities  of  the  Consumer  Protection  Board  for  April  1,  1975  - 
-Mar.  31,  1976 

—  The  Consumer  Protection  Board:  Public  Advocate,  Program  Highlights,  1978- 
79 

~  Home  Improvements  Without  Headaches  (1981) 

—  Blind  Dates:  How  to  Break  the  Codes  on  the  Foods  You  Buy  (1977) 

—  Blind  Dates:  How  to  Break  the  Codes  on  the  Foods  You  Buy  (pamphlet 
containing  excerpts  from  June,  1 977  booklet) 

—  The  Lemon-Owner's  Manual  (1978) 

~  Wasted  DollarsAVasted  Energy:  The  Need  for  Electric-Pricing  Reform  in  New 
York  State  (1980) 

—  The  Profits  of  Failure:  The  Proprietary  Vocational  School  Industry  in  New 
York  State  (July  20,  1978) 

—  Check  It  Out:  A  Comparative  Guide  to  New  York  State's  Computer  Schools 
(1979) 

While  I  served  as  director  of  the  local  and  state  consumer  agencies  and  served  on 
the  Public  Service  Commission,  I  contributed  short  writings  to  newspapers  and  journals 
of  general  and  narrow  distribution  on  issues  related  to  those  government  agencies.  The 
topics  on  which  I  wrote  were  generally  those  of  current  consumer  interest  such  as  utility 
rate  requests.  I  have  not  retained  copies  of  these  pieces.  The  City  of  Syracuse  Consumer 
office  no  longer  exists.  I  am  informed  that  the  Public  Service  Commission  has  not 
retained  non-official  files  for  the  period  I  served  in  that  agency. 

On  November  8, 1993, 1  participated  in  a  panel  discussion  entitled  "The  Road  to 
the  Judiciary:  Navigating  the  Judicial  Selection  Process."  The  discussion  was  reported  at 
57  Alb.  L.  Rev.  973  (1994).  See  Attachment  I-  3. 

I  have,  in  the  past,  especially  when  I  was  seeking  elective  ofiRce,  given  many 
speeches.  I  have  accepted  fewer  speaking  engagements  since  becoming  a  judge.  lean 
recollect  no  speech  specifically  on  constitutional  law  or  legal  policy.  In  any  event,  1  have 
no  copies  of  any  speech.  Primarily,  1  have  spoken  extemporaneously.  As  recently  as 
May  15,  1997  in  a  talk  entitled  "Issues  in  Federal  Court  Today,"  given  to  the  Syracuse 
Chapter  of  the  League  of  Women  Voters,  I  relied  on  our  district's  statistics  on  filings, 
types  of  cases  and  population.  The  material  on  which  I  relied  is  Attachment  1-4. 

I  have  not  retained  the  files  fi'om  the  period  when  I  sought  elective  office.  I  am 
informed  that  the  local  newspapers  that  covered  the  congressional  elections  of  1 986  and 
1988  do  not  have  an  indexed  retrieval  system  for  public  use.  To  the  best  of  my  present 
recollection,  I  gave  no  speeches  on  constitutional  law  or  legal  policy. 
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13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

Excellent 
February  1997 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether  such 
position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each  such  court. 

I  was  elected  a  justice  of  the  Supreme  Court  of  the  State  of  New  York  in 
November  1990,  taking  office  on  January  1,  1991,  for  a  fourteen-year  term.  The 
Supreme  Court  is  New  York  State's  trial  court  of  general  jurisdiction.  The  New  York 
State  Supreme  Court  has  jurisdiction  over  any  matter  that  any  other  state  trial  court 
(except  the  Court  of  Claims)  could  hear  and  residual  general  jurisdiction.  I  served  on  the 
Supreme  Court  bench  until  my  appointment  to  the  district  court  in  September  of  1994. 

I  was  appointed  by  President  Clinton  as  a  United  States  District  Court  Judge  for 
the  Northern  District  of  New  York,  in  September  1994.  I  entered  on  duty  September  18, 
1994.  The  United  States  District  Court  has  criminal  and  civil  jurisdiction  as  defmed  by 
Article  III  of  the  United  States  Constitution  and  implementing  statutes. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment  was 
affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state  constitutional  issues,  together  with  the 
citation  to  appellate  court  rulings  on  such  opinions.    If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the  opinions. 


(1)        1.         Shenandoah  v.  United  States  Dep't  of  Interior.  1997  WL  214947 
(N.D.N.Y.  Apr.  14,  1997).  See  Attachment  1-5. 

2.  Alteri  v.  General  Motors  Corp..  919  F.  Supp.  92  (N.D.N.Y.  1996). 

3.  City  of  Utica  v.  Genesee  Management  Inc..  934  F.  Supp.  510  (N.D.N.Y. 

1996). 

4.  J.G.B.  Enterprises.  Inc.  v.  United  States.  921  F.  Supp.  91  (N.D.N.Y. 

1996). 

5.  Iron  Workers  Dist.  Council  of  W.N.  Y.  and  Vicinity  Welfare  and  Pensions 

Funds  v.  Butler  Fence  Co..  919  F.  Supp.  589  (N.D.N.Y.  1996). 
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6-  Regenboeen  v.  Mustille  908  F.  Supp.  1101  G^.D.N.Y.  1995). 

1-  United  States  v.  Craig.  896  F.  Supp.  85  (N.D.N. Y.  1995). 

8-  McHale  v.  Wcstcntt  893  p.  Supp.  143  (N.D.N. Y.  1995). 

^-  Beeman  v.  l^acy,  Kat7£n,  Rven  &  Mittl^m^in  892  F.  Supp  405  (TM  D  N  Y 

1995).  ■ 


10. 


Kompan  A.S.  v.  Park  Stnicture.s.  Inr    890  F.  Supp.  1 167  (N  D  N  Y 
1995).  V    ■    •    .1. 


(2)(a)    Sledge  V.  Guest,  107  F.3d  4  (Table),  1996  WL  779921  (Text)  (2d  Cir.  Dec  30 

1996).  The  Second  Circuit  vacated  my  dismissal  on  statute  of  limitations  groi^ds 
of  the  prisoner  plaintiffs  civil  rights  lawsuit.  The  Court  of  Appeals  held  that 
although  the  plamtiff  became  aware  of  his  injury  more  than  three  years  prior  to 
brmgmg  the  lawsuit,  the  record  did  not  clearly  establish  that  he  knew  the  cause  of 
his  mjury  -  eatmg  contaminated  food  -  more  than  three  years  prior  to  filing  the 
lawsuit.  See  Attachment  1-6. 

In  re  Megan-Racine  Assoc,  102F.3d671  (2d  Cir.  1996).  In  1981  New  York 
enacted  Public  Service  Law  §  66-c(l)  ("six-cent  law").  The  six-cent  law  required 
publicly  regulated  utilities  to  purchase  electricity  from  cogeneration  facilities  at  a 
rate  of  six  cents  per  kilowatt  hour  regardless  of  market  factors.  In  1992,  the 
legislature  repealed  the  six-cent  law  but  grandfathered  its  subsidized  rate  for 
cogeneration  facilities  with  existing  contracts.  I  held  that  the  grandfathered 
subsidized  rate  applied  only  to  those  cogeneration  facilities  that  actually  met 
federally  mandated  efficiency  standards  on  the  efifective  date  of  the  six-cent  law 
Jn  re  Megan-R?icine  A.SSQC,,  198B.R.650,  662  (N.D.N. Y.  1996).  The  Second 
Circuit  reversed  and  remanded,  holding  that  a  cogeneration  facility  could  qualify 
for  grandfathenng  simply  by  demonstrating  that  its  contract  had  been  fully 
executed  and  filed  with  the  commission  on  or  before  June  26,  1992. 

United  States  v,  Sovje, F.3d ,  1997  WL  530772  (2d  Cir.  Aug.  18,  1997). 

The  Second  Circuit  affirmed  Sovie's  conviction  and  all  but  one  of  my  sentencing 
rulings.  The  Court,  however,  reversed  on  factual  grounds  an  enhancement  for 
evincmg  an  intent  to  carry  out  a  threat  and  remanded  for  resentencing.  See 
Attachment  1-7. 

Hamilton  Chapter  ofAlnha  Delta  Phi  Inr  v.  Hamilton  rnlli»gP  F  3d ,  1997 

WL  625072  (2d  Cir.  Oct.  10,  1997).  Four  Hamilton  College  fraternities  sued 
Hamilton  College  and  its  president  alleging  that  Hamilton  College's  policy  of 
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requiring  students  to  both  live  on  campus  and  take  their  meals  on  campus  violated 
the  Sherman  Act,  15  U.S.C.  §  2.  I  found  that  I  lacked  subject  matter  jurisdiction 
over  the  fraternities'  complaint  because  Hamilton's  new  policy  did  not  concern 
trade  or  commerce  within  the  meaning  of  the  Sherman  Act  and  had  no  substantial 
effect  on  commerce.  Hamilton  Chapter  of  Alpha  Delta  Phi.  Inc.  v.  Hamilton 
College.  1996  WL  172652,  at  *7-9  (Apr.  12,  1996).  See  Attachment  1-8.  The 
Second  Circuit  reversed  and  remanded,  finding  that  (1)  the  inquiry  as  to  whether 
Hamilton  College's  policy  was  "trade  or  commerce"  was  not  jurisdictional  but 
rather  a  matter  of  the  substantive  reach  of  the  Sherman  Act;  (2)  allegations  in  the 
complaint  indicating  that  Hamilton  College's  motive  for  promulgating  the  policy 
were  financial  rather  than  educational  must  be  accepted  as  true  for  purposes  of  a 
Rule  12  analysis;  (3)  the  complaint  contained  sufficient  factual  detail  to  show  a 
nexus  to  interstate  commerce;  and  (4)  accepting  the  allegations  as  true,  the 
complaint  should  not  have  been  dismissed.  Hamilton.  1997  WL  625072,  at  *7-8. 
See  Attachment  1-8. 

(2)(b)   The  following  decisions  are  reversals  or  modifications  of  New  York  State  court 
orders  or  judgments.  See  Attachment  1-9  for  underlying  written  decisions. 
Decisions  not  included  were  oral. 

Crossman  v.  Harding  Indus.  Tool.  222  A.D.2d  1081  (4th  Dep't  1995).  The 
Appellate  Division,  Fourth  Department  affirmed  a  judgment,  entered  by  the  Hon. 
Parker  F.  Stone,  J.S.C.,  dismissing  plaintiff's  complaint.  The  court  found  that  I 
should  have  dismissed  the  complaint  on  statute  of  limitations  grounds  when  I 
addressed  an  earlier  motion.  I  had  denied  defendant's  motion  to  dismiss,  finding 
that  there  were  issues  of  fact  as  to  when  plaintiff  discovered  or  should  have 
discovered  the  injuries  of  which  he  complained. 

Burke  v.  Crosson.  213  A.D.2d  963  (4th  Dep't  1995).  Plaintiffs,  Onondaga  County 
Court  judges,  challenged  on  Equal  Protection  grounds  a  differential  between  their 
salaries  and  the  salaries  of  coimty  court  judges  in  other  counties  and  the  New 
York  State  Court  of  Claims  judge  based  in  Onondaga  County.  In  a  decision 
reported  at  152  Misc.  2d  158  (N.Y.  Sup.  Ct.  1991),  I  dismissed  plaintiffs' 
challenge  to  the  extent  it  was  based  on  (1)  differences  between  salaries  for 
Onondaga  County  judges  and  salaries  forjudges  in  Suffolk,  Westchester  and 
Nassau  counties  and  (2)  the  higher  salary  paid  to  the  local  Court  of  Claims  judge. 
However,  I  granted  plaintiffs  summary  judgment  on  their  claim  that  differentials 
between  their  salaries  and  those  of  judges  in  Albany,  Erie  and  Monroe  counties 
violated  Equal  Protection.  The  Fourth  Department,  finding  that  there  was  a 
rational  basis  for  the  salary  differential  between  plaintiffs  and  the  Albany  County 
Supreme  Court  justices,  modified  by  granting  summary  judgment  to  defendants 
on  the  claim  related  to  Albany  County  and  affirmed  as  modified. 
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Feldman  v.  Grant.  213  A.D.2d  340  (1st  Dep't  1995).  After  a  non-jury  trial,  I  found 
for  plaintiff  on  both  his  contractual  and  fraud  causes  of  action.  The  Appellate 
Division,  First  Department  1 )  vacated  the  underlying  loan  agreement  because 
defendant  was  not  a  corporation;  2)  awarded  plaintiff  the  principal  of  the  loan 
plus  statutory  interest  on  an  equitable  basis;  and  3)  reversed  the  fraud 
determination. 

Cedrone  v.  McCarthy  Bros..  212  A.D.2d  979  (4th  Dep't  1995).  Plaintiff  was 
injured  when  a  wall  collapsed  and  caused  the  scaffold  on  which  he  was  standing 
to  collapse.  On  plaintiffs  summary  judgment  motion,  1  held  that  there  were 
issues  of  fact  as  to  whether  plaintiffs  accident  was  within  the  scope  of  N.Y.  Labor 
Law  §  240  (1).  The  Appellate  Division,  Fourth  Department,  reversed  and  granted 
plaintiff  summary  judgment  on  liability  because  the  accident  was  gravity  related. 

Johnson  v.  Joda  Realty.  Inc..  212  A.D.2d  1055  (4th  Dep't  1995).  In  this  premises 
liability,  personal  injury  action,  plaintiff  alleged  that  Joda  Realty,  Inc.,  the  owner- 
out-of-possession,  was  contractually  obligated  to  repair  the  roof  of  the  building  in 
which  plaintiff  fell  and  that  a  defect  in  the  roof  caused  a  leak  that  caused 
plaintiffs  fall.  I  found  that  defendant  had  failed  to  eliminate  all  material  issues  of 
fact  and  therefore  denied  summary  judgment.  The  Appellate  Division,  Fourth 
Department,  found  that  there  was  no  evidence  that  defendant  created  the  defect 
that  caused  plaintiffs  injury  or  had  notice  of  it  and  therefore  reversed  and  granted 
defendant's  motion. 

Sweeney  v.  Wegman's  Food  Market.  Inc..  209  A.D.2d  972  (4th  Dep't  1994). 
After  a  jury  trial,  I  granted  defendant's  motion  to  set  aside  the  verdict.  I  found 
that  there  was  no  evidence  from  which  the  jury  reasonably  could  have  concluded 
that  1)  defendant  had  actual  or  constructive  notice  of  the  ice  that  caused  plaintiffs 
fall  and  2)  there  was  no  storm  in  progress  at  the  time  plaintiff  fell.  The  Appellate 
Division,  Fourth  Department,  reversed  and  reinstated  the  jury  verdict.  The  court 
foimd  that  my  decision  to  set  aside  the  verdict  was  not  warranted. 

Krukowski  v.  Bill  Scott  Lincoln-Mercurv.  207  A.D.2d  1012  (4th  Dep't  1994). 
Plaintiff  fell  in  an  icy  parking  lot.  I  granted  defendant's  motion  for  siunmary 
judgment,  finding  that  there  were  no  issues  of  fact  as  to  whether  defendant  had 
notice  of  the  ice.  The  Appellate  Division,  Fourth  Department  reversed  and  denied 
defendant's  motion,  finding  that  there  were  issues  of  fact  as  to  whether  defendant's 
actions  increased  the  hazard. 

Gandino  v.  Pelion.  Inc..  202  A.D.2d  964  (4th  Dep't  1994).  Plaintiff  alleged  that 
his  former  employer  libeled  him  and  breached  a  contract  with  him.  A  jury 
awarded  plaintiff  $50,000  on  his  libel  claim  and  $3,000  on  his  contract  claim.  I 
denied  defendant's  motion  to  set  aside  the  verdict  but  ordered  a  new  trial  on 
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damages  unless  plaintiff  agreed  to  accept  $25,000  on  his  libel  claim.  The 
Appellate  Division,  Fourth  Department,  reversed  my  order  as  to  that  part  of  the 
verdict  that  concerned  plaintiffs  libel  cause  of  action  and  granted  defendant's 
motion  but  affirmed  insofar  as  my  order  concerned  plaintiffs  contract  cause  of 
action.  The  Appellate  Division  found  that  there  was  insufficient  evidence  of  the 
falsity  and  malice  of  defendant's  statements. 

Fulton  v.  Walton  St.  Assoc.  201  A.D.2d  921  (4th  Dep't  1994).  Plaintiff  brought 
this  lawsuit  under  N.Y.  Labor  Law  §  240(1)  after  he  fell  from  a  scaffold.  I  denied 
plaintiffs  motion  for  summary  judgment,  holding  that  there  were  material  issues 
of  fact  as  to  whether  plaintiffs  foreman  instructed  him  to  stay  off  the  scaffolding 
because  it  was  not  complete.  The  Appellate  Division,  Fourth  Department, 
reversed  and  granted  plaintiffs  motion  finding  that  he  had  not  refused  to  use  a 
safety  device. 

Cooper  V.  Cooper  &  Clement.  Inc..  198  A.D.2d  812  (4th  Dep't  1993).  The 
Appellate  Division  affirmed  granting  of  summary  judgment  as  to  the  principal  of 
several  notes  and  reversed  denial  of  summary  judgment  on  interest.  The  court 
rejected  defendant's  contention  that  the  notes  were  not  interest  bearing  because  it 
was  based  on  incompetent  evidence. 

Bonide  Chem.  Co.  v.  Hartford  Accident  and  Indem.  Co..  197  A.D.  2d  883  (4th 
Dep't  1 993).  I  granted  summary  judgment  dismissing  the  complaint  in  favor  of 
defendant  Great  American  Insurance  Company,  holding  that  plaintiff  had  failed  to 
provide  timely  notice  to  the  insurer.  On  appeal,  the  Appellate  Division,  Fourth 
Department,  affirmed  my  substantive  holding,  but  modified  to  issue  a  declaratory 
judgment  rather  than  an  order  dismissing  the  action. 

Port  Bay  Assocs.  v.  Soundview  Shopping  Ctr..  197  A.D.2d  849  (4th  Dep't  1993). 
Reversal  of  venue  determination.  The  court  foimd  that  the  convenience  of 
defendant's  witnesses  outweighed  the  inconvenience  to  plaintiffs  witnesses  of  a 
change  of  venue. 

Ehle  v.  Wallace.  195  A.D.2d  1086  (4th  Dep't  1993).  My  decision,  which  is 
reported  at  158  Misc.  2d  961  (N.Y.  Sup.  Ct.  1993),  found  that  then  newly  enacted 
CPLR  §§  304  and  306-b(a)  should  be  read  with  Election  Law  §  16-102(2)  to 
provide  that  a  proceeding  challenging  a  caucus  was  timely  commenced  if  filed 
within  ten  days  of  the  certificate  of  nominations  and  served  within  1 5  days 
thereafter.  The  Appellate  Division,  relying  on  Election  Law  §  16-116,  held  that 
both  service  and  filing  must  take  place  within  ten  days  of  the  filing  of  the 
certificale  of  nominations. 
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Burke  v.  Crosson.  191  A.D.2d  998  (4th  Dep't  1993).  I  granted  prevailing 
plaintiffs  in  a  Section  1983  action  attorney's  fees.  The  Appellate  Division,  Fourth 
Department,  reversed,  finding  a  lack  of  clear  explanation  and  adequate 
documentation. 

(3)        Decisions  on  significant  federal  or  state  constitutional  questions 

Shenandoah  v.  United  States  Dep't  of  Interior.  1997  WL  214947  (N.D.N.  Y.  Apr. 
14,  1997).  See  Attachment  1-5 

Bordeaux  v.  Lvnch. F.  Supp. ,  1997  WL  1 15287  (N.D.N. Y.  Mar. 

13,1997).  See  Attachment  I- 10. 

Justice  v.  Coughlin.  941  F.  Supp.  1312  (N.D.N.  Y.  Oct.  15,  1996). 

McDermott  v.  Pataki.  1996  WL  596570  (N.D.N. Y.  1996).    See  Attachment  I-IO. 

Burke  v.  Crosson.  152  Misc.  2d  158  (N.Y.  Sup.  1991),  afTd.  191  A.D.2d  997  (4th 
Dep't  1993),  rev'd.  85  N.Y.2d  963  (4th  Dep't  1995),  affd  as  modified.  213 
A.D.2d  963  (4th  Dep't  1995). 

McCarthy  v.  McCarthy.  No.  90-M-1081,  slip  op.  (N.Y.  Sup.  1991).  See 
Attachment  I- 10. 

16.       Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 

judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were  elected  or 
appointed.  State  (chronologically)  any  unsuccessfiil  candidacies  for  elective  public 
office. 

Public  Offices  Held: 

Director,  City  of  Syracuse  Consumer  Affairs  Unit.  I  was  appointed  by  the  Mayor 
to  head  this  unit  of  the  corporation  counsel's  office  in  December,  1 97 1 .  I  held  this  office 
until  December,  1973.  I  managed  this  consumer  complaint  agency  and  was  the  only 
lawyer  on  the  staff. 

District  Councilor,  Syracuse  Common  Council.  I  was  elected  to  a  two-year  term 
in  November  1973.  I  did  not  complete  the  full  two-year  term. 

Chair  and  Executive  Director,  New  York  State  Consumer  Protection  Board,  1975- 
1980.  I  was  appointed  by  Governor  Hugh  Carey  and  confirmed  by  the  State  Senate. 

Commissioner,  New  York  State  Public  Service  Commission.  I  was  appointed  by 
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Governor  Hugh  Carey  in  1981  to  a  six-year  term  as  a  commissioner.  This  appointment 
also  required  state  Senate  confirmation.  I  resigned  in  1 986  to  run  for  Congress. 

Unsuccessftil  candidacies: 

1 970  Democratic  nomination  in  a  primary.  New  York  State  Assembly 

1 97 1  Onondaga  County  Legislature 
1 980    New  York  State  Senate 

1986     27th  Congressional  District  of  New  York,  United  States  Congress 
1988     27th  Congressional  District  of  New  York,  United  States  Congress 


17.       Legal  Career: 


a.  Describe  chronologically  your  law  practice  and  experience  after 

graduation  from  law  school  including: 

1 .  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

No. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 
I  never  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies 
or  governmental  agencies  with  which  you  have  been  connected, 
and  the  nature  of  your  connection  with  each; 

1966-1969       Crystal,  Manes  and  Rifken  (successor  firm  ~  Riflcen,  Frankel  & 

Greenman,  P.C,  5789  Widewaters  Parkway,  Syracuse,  New  York, 
13214;  (315)  449-0737). 

At  this  firm,  I  was  an  associate,  assisting  partners  in  their  general 
practice  work.  We  primarily  represented  individuals  in  personal 
injury  and  family  matters.  We  also  represented  small  businesses  in 
contractual  and  commercial  matters. 

1 969-  1 2/7 1      Michaels  and  Michaels,  902  State  Tower  Building,  Syracuse,  New 
York,  13202;  (315)  474-7808. 

At  this  firm,  I  was  a  part-time  associate,  working  one-half  to  three- 
quarters  time  after  the  birth  of  my  second  child.  The  firm 
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specialized  in  representing  plaintiffs  in  personal  injury  cases.  I 
worked  on  those  cases  and  also  handled  matrimonial  and  other 
civil  matters  as  well  as  some  criminal  cases. 

12/71-1 973      City  of  Syracuse,  Corporation  Counsel,  City  Hall,  30 1 

Montgomery  Street,  Syracuse,  New  York  1 3202;  (3 1 5)  448-8400. 

1  was  appointed  by  the  Mayor  as  an  assistant  corporation  counsel 
to  direct  the  Consumer  Affairs  Unit,  a  consumer  affairs  agency.  I 
directed  a  staff  of  five  to  ten  people  that  ( 1 )  developed  systems  for 
the  intake  and  resolution  of  consumer  complaints,  (2)  enforced  a 
consumer  affairs  ordinance  on  behalf  of  citizens,  (3)  because  the 
consumer  affairs  ordinance  provided  no  private  right  of  action, 
sought  necessary  judicial  redress  for  violations  of  the  ordinance  on 
behalf  of  consumers  or  the  City,  and  (4)  after  repeal  of  the 
ordinance,  helped  consumers  use  the  small  claims  court  where 
appropriate. 

1 974- 1 975       City  of  Syracuse,  Common  Council,  City  Hall,  Syracuse,  New 
York  13202;  (315)  448-8466. 

In  1973  I  was  elected  to  the  part-time  job  of  district  representative 
on  the  Syracuse  Common  Council.  As  a  councilor,  I  drafted  and 
approved  legislation  for  the  city,  presided,  with  other  council 
members  at  public  hearings,  and  participated  in  the  setting  of 
legislative  and  municipal  priorities. 

New  York  Public  Interest  Research  Group,  732  Grouse  Avenue, 
Syracuse,  New  York  13210;  (315)  476-8381. 

During  this  period,  I  also  worked  part-time  as  the  upstate  regional 
coordinator  for  the  New  York  Public  Interest  Research  Group.  I 
directed  students'  research  and  advocacy  activities. 

1975-1980       State  of  New  York,  Consumer  Protection  Board,  5  Empire  State 
Plaza,  Albany,  NY  1 2223 ;  (5 1 8)  474-8583 . 

In  1975  I  was  appointed  by  Governor  Hugh  Carey  as  chair  and 
executive  director  of  the  Consumer  Protection  Board.  I  directed  a 
staff  of  approximately  twenty  to  thirty  people.  The  office 
researched  consumer  issues,  did  quantitative  research,  and  acted  as 
a  clearinghouse  for  consumer  information  for  local  consumer 
agencies.  In  addition,  the  board  was  the  statutory  intervener  in  all 
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rate  cases  and  most  generic  cases  before  the  Public  Service 
Commission.  I  directed  an  intervention  staff  consisting  of 
attorneys,  economists,  and  engineers  that  participated  in  every 
major  utility  rate  case  initiated  by  either  the  commission  or  a 
regulated  utility.  The  rate  cases  were  adversarial  proceedings.  We 
sponsored  expert  testimony,  which  the  attorneys  helped  prepare. 
Our  attorneys  cross-examined  opposing  witnesses  and  briefed 
substantially  all  issues. 

1981-1986       New  York  State  Public  Service  Commission,  3  Empire  State  Plaza, 
Albany,  New  York  12223-1350;  (800)  342-3377. 

I  was  appointed  by  Governor  Hugh  Carey  and  confirmed  by  the 
New  York  State  Senate  as  one  of  seven  commissioners.  I  presided 
at  hearings,  and  participated  with  the  other  coimnissioners  in 
deliberations  on  both  rate  cases  and  generic  proceedings.  This 
agency  regulated  rates  and  service  of  gas  and  electric  providers, 
public  water  systems  and,  when  I  joined  the  Commission,  all 
telephone  companies.  My  years  on  the  Conunission  included 
major  deregulation  initiatives  in  the  telephone  industry.  To 
competently  regulate  during  this  period,  I  learned  a  little 
engineering,  and  went  back  to  school  to  study  economics  and 
statistics,  earning  a  Graduate  Certificate  in  Regulatory  Economics 
from  the  State  University  of  New  York  at  Albany  in  1985. 

1 987  New  York  State  Assembly,  Committee  on  Corporations, 

Authorities  and  Commissions,  Legislative  Office  Building,  Room 
422,  Albany,  New  York  12248;  (518)  455-5474. 

During  the  1987  legislative  session,  I  served  as  the  staff  director  of 
a  sub-committee  of  this  committee.  The  sub-committee  examined 
the  structure  and  management  of  regulated  utilities. 

1987-1988       Syracuse  University  College  of  Law,  E.L  White  Hall,  Suite  230, 
Syracuse,  New  York  13244-1030;  (315)  443-2524. 

During  the  academic  year  1987-1988, 1  was  a  visiting  professor  of 
law  and  taught  legislation,  banking  law,  a  seminar  in  public  utility 
regulation,  and  a  year-long  course  with  Professor  Theodore 
Hagelin  on  regulated  and  deregulated  industries. 
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1989-1990       Atlantic  States  Legal  Foundation,  658  West  Onondaga  Street, 

Syracuse,  New  York  13204;  (315)  475-1 170. 

1  served  as  vice-president  for  legal  affairs  of  this  environmental 
foundation,  supervising  local  counsel  who  brought  Clean  Water 
Act  suits  on  behalf  of  Atlantic  States  Legal  Foundation  and  its 
members. 

1 990- 1 994       Supreme  Court  of  the  State  of  New  York,  Onondaga  County 
Courthouse,  401  Montgomery  Street,  Syracuse,  NY  13202; 
(315)  435-2030,  Supreme  Court  Justice.  This  is  the  court  of 
general  original  jurisdiction  in  both  civil  and  criminal  matters. 

1994  -present  United  States  District  Court  for  the  Northern  District  of  New  York, 
P.O.  Box  7395,  100  South  Clinton  Street,  Syracuse,  NY  13261- 
7395;  (315)  448-0579,  District  Court  Judge. 

b.  1 .  What  has  been  the  general  character  of  your  law  practice,  dividing 

it  into  periods  with  dates  if  its  character  has  changed  over  the 

years? 

As  noted  above,  I  was  a  general  practitioner  in  the  early  years  of 
my  practice,  1966-1971.  I  was  an  associate  in  two  small  firms  ~ 
one  that  was  primarily  a  general  practice  firm  and  one  that 
specialized  in  personal  injury  law  but  also  litigated  matrimonial 
and  other  civil,  as  well  as  some  criminal  matters.  My  children 
were  bom  in  1964  and  1969.  I  was  not  working  full  time  in  this 
time  period.  As  the  jimior  associate  in  both  firms,  I  drafted 
pleadings,  handled  some  motion  practice,  and  tried  small  matters. 

From  1971  to  1980, 1  managed  government  agencies,  in  which  I 
did  law  work  or  supervised  lawyers  or  law  students.  I  researched 
or  directed  research  on  consumer  issues,  advocated  for  the  general 
public,  and,  at  the  Consumer  Protection  Board,  I  directed  the 
agency's  work  as  the  statutory  intervenor  on  all  rate  cases  before 
the  Public  Service  Commission.  At  both  consumer  agencies,  1 
drafted  and  commented  on  consumer  legislation. 

At  the  New  York  State  Consimier  Protection  Board,  1  also 
supervised  attorneys  who  helped  prepare  written  direct  expert 
testimony  of  accountants,  engineers  and  economists,  conducted 
cross-examination  of  other  parties'  witnesses,  and  briefed  each 
issue  that  we  had  decided  was  relevant  to  our  mission.  I  decided 
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which  experts  to  hire  after  examining  their  credentials  and 
participation  in  other  cases.  I  decided  on  which  issues  in  which 
cases  we  would  appeal.  1  often  testified  at  legislative  hearings 
regarding  pending  legislation.  In  addition,  as  part  of  the  executive 
branch,  we  researched,  developed  and  proposed  legislation  for 
inclusion  in  the  Governor's  program.  I  worked  closely  with 
legislators  in  drafting  bills  as  well. 

From  1981  to  1986, 1  served  as  a  commissioner  of  a  regulatory 
agency,  presiding  over  hearings  and  participating  in  commission 
analysis  and  decision  making.  This  decision  making  required 
legal  analysis  buttressed  by  a  knowledge  of  engineering,  statistics 
and  economics.  For  example,  since  all  rate  making  is  prospective, 
rates  are  set  on  the  basis  of  projections  of  costs  and  revenue  one  to 
three  years  in  the  future.  These  projections  were  developed  using 
econometric  models.  Often  the  company  seeking  rate  relief  would 
submit  a  model,  and  opponents  would  either  submit  an  alternative 
model  or  question  the  assumptions  that  formed  the  basis  for  the 
choice  of  variables  in  the  company's  model.  This  technical 
analysis  produced  the  facts  to  which  the  law  of  rate  of  return 
regulation  was  applied. 

In  addition  to  the  rate  cases,  the  Commission  considered  generic 
issues  in  separate  proceedings.  Some  of  the  issues  considered 
during  my  years  on  the  Commission  included  how  to  account  for 
conservation  in  projections;  what  alternative  power  sources,  if  any, 
should  be  included  in  long  range  plaiming;  and  deregulation  of 
transmission  and  distribution  facilities  of  gas  and  electric 
companies. 

From  1987  to  1990, 1  taught  law  and  returned  to  practicing  law  and 
supervising  local  counsel  in  their  suits  on  behalf  of  an 
environmental  foimdation. 

From  1990  to  the  present,  I  have  served  as  a  trial  judge  in  New 
York  state  and,  since  September,  1994,  as  a  federal  district  court 
judge. 

As  a  state  court  trial  judge,  I  heard  matrimonial  matters,  applying 
an  equitable  distribution  statute  in  the  case  of  dissolution  of 
marriage.  I  also  presided  over  jury  and  bench  tort  claim  trials,  and 
our  docket  included  some  complex  commercial  matters. 
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As  a  district  court  judge,  I  hear  both  civil  and  criminal  cases.  Our 
docket  in  the  Northern  District  of  New  York  is  diverse.  Of  the  721 
civil  cases  assigned  to  me  as  of  July  1,  1997,  382  were  brought  by 
prisoners,  primarily  gro  se.  The  remaining  339  cases  include 
discrimination,  labor  law,  commercial,  intellectual  property,  tort, 
statutory,  and  constitutional  law  claims.  The  caseload  also 
includes  bankruptcy  appeals. 

The  Northern  District  of  New  York  also  has  an  extremely  heavy 
criminal  docket.  For  example,  I  recently  tried  a  narcotics 
conspiracy  case  in  which  twenty-five  defendants  were  indicted. 
Twelve  elected  to  go  to  trial,  and  eleven  remained  in  the  trial  until 
verdict.  Currently,  approximately  seventy-four  defendants  are 
awaiting  trial  in  my  court.  I  presently  am  trying  a  five-defendant 
narcotics  conspiracy  case  and  have  a  similar  case  scheduled  for 
January. 


Describe  your  typical  former  clients,  and  mention  the  areas,  if  any, 
in  which  you  have  specialized. 

I  specialized  in  consumer  law  and  the  economic  regulation  of 
business.  In  my  early  years,  my  typical  clients  were  individuals. 
As  head  of  both  a  local  and  state  consumer  office,  my  clients  were 
consumers.  At  Atlantic  States  Legal  Foundation,  our  clients  were 
primarily  those  who  were  harmed  by  discharges  into  waterways. 

Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If 
the  fi-equency  of  your  appearances  in  court  varied,  describe  each 
such  variance,  giving  dates. 

In  the  early  days  of  my  practice,  I  appeared  regularly  in  court  on 
motion  practice  and  trials.  As  director  of  governmental  agencies,  I 
was  represented  in  court  by  staff.  As  vice-president  for  legal 
affairs  at  Atlantic  States  Legal  Foundation,  I  primarily  supervised 
other  attorneys  but  did  litigate  one  matter.  That  case,  a  mandamus 
proceeding,  was  brought  on  behalf  of  five  organizational 
petitioners  and  several  eldedy  petitioners  whose  senior  housing 
was  near  the  proposed  site  for  an  incinerator.  New  York  State's 
Environmental  Conservation  Law  tracks  the  requirements  of  the 
NEPA.  Petitioners  claimed  that  the  required  environmental  impact 
statement  was  inadequate  and  sought  amendment  of  the  statement 
before  construction.  Atlantic  States  Legal  Foundation.  Inc.  v. 

18 


42 

County  of  Onondaga.  No.  89-1984  (N.Y.Sup.). 
What  percentage  of  these  appearances  was  in: 

(a)  Federal  courts. 

In  1989  and  1990,  100%  of  my  supervisory  work  at  Atlantic  States 
Legal  Foundation  was  in  federal  court. 

(b)  State  courts  of  record. 

From  1966  to  1971,  when  I  was  a  private  practitioner,  nearly  100% 
of  my  work  was  in  state  court.  However,  Seidenberg  v. 
McSorlev's  Old  Ale  House.  308  F.  Supp.  1253  (S.D.N.Y.  1969), 
described  below  at  #18,  was  litigated  in  federal  court. 

From  1972  to  1981,  when  I  directed  first  a  local,  then  a  state 
agency,  whatever  court  appearances  were  required  were  in  state 
court.  The  Consumer  Protection  Board  was  a  statutory  intervenor 
in  Public  Service  Commission  cases.  The  following  citations  are 
for  those  cases,  during  my  tenure  as  Executive  Director,  in  which 
the  Consumer  Protection  Board  appeared  or  brought  suit  after  the 
Public  Service  Comimssion  decision  was  issued. 

Pooler  v.  Public  Serv.  Comm'n.  89  Misc.  2d  700  (N.Y.  Sup.  Ct. 
1977). 

Pooler  V.  Public  Serv.  Comm'n.  58  A.D.2d  940  (N.Y.  App.  Div.), 
afPd.  43  N.Y.2d  750  (1977). 

Rubin  V.  Harnett  59  A.D.2d  698  (N.Y.  App.  Div.  1977),  afCd,  45 
N.Y.2d  886  (1978). 

Consumer  Protection  Bd.  v.  Public  Serv.  Comm'n.  78  A.D.2d  65 
(N.Y.  App.  Div.  1980),  appeal  denied.  53  N.Y.2d  607  (1981). 

New  York  Telephone  Co.  v.  Public  Serv.  Comm'n.  53  N.Y.2d  838 
(1981). 

Consumer  Protection  Bd.  of  the  State  of  N.Y.  v.  Public  Serv. 
Comm'n  of  State  of  N.Y..  1 10  Misc.  2d  1  (N.Y.  Sup.  Ct.  1981). 

Pooler  V.  Nvquist.  89  Misc.  2d  705  (N.Y.  Sup.  Ct. 
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1976),  was  brought  under  the  New  York  Freedom  of 
Information  Act. 

From  1981  to  1986,  as  one  of  seven  Public  Service  commissioners, 
I  was  represented  by  staff  in  state  court. 

(c)         other  courts. 

None. 

3 .  What  percentage  of  your  litigation  was : 

(a)  civil      95% 

(b)  criminal:      5% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

I  do  not  recall  the  number  of  cases  tried  to  verdict  or  judgment  as 
many  years  have  passed.  I  estimate  fewer  than  fifteen.  Two  cases, 
however,  have  reported  appellate  decisions: 

Jacques  v.  Sears  Roebuck  &  Co..  37  A.D.2d  121  (4th  Dep't  1971). 
People  v.  Lancaster,  34  A.D.2d  727  (4th  Dep't  1970). 

5 .  What  percentage  of  these  trials  were : 

(a)  jury:  50% 

(b)  non-jury:  50% 

LitigatJQn:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify  the  party  or 
parties  whom  you  represented;  describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the  case 
was  litigated;  and 

(c)  the  individual  names,  addresses,  and  telephone  niunbers  of  co-counsel  and  of 
principal  counsel  for  each  of  the  other  parties. 
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■Seidenbere  v.  McSorlev's  Old  Ale  House.  Inc..  308  F.  Supp.  1253  (S.D.N.Y.  1969). 
Plaintiffs,  who  were  attorneys  and  board  members  of  the  National  Organization  for 
Women,  challenged  a  New  York  bar's  1 14-year-old  practice  of  excluding  women  as 
patrons.  On  a  motion  to  dismiss.  Judge  Charles  Tenney  held  that  the  licensing  authority 
of  New  York  State  was  sufficient  state  involvement  to  constitute  state  action  and  that  the 
complaint  stated  a  cause  of  action  for  denial  of  equal  protection.  Judge  Walter  R. 
Mansfield  later  granted  plaintiffs  summary  judgment  establishing  that  McSorley's  was 
not  free  to  exclude  women  under  the  Equal  Protection  Clause  of  the  Fourteenth 
Amendment,  317  F.  Supp.  593  (S.D.N.Y.  1970).  I  participated  in  the  briefing  of  both 
motions. 

My  co-counsel  were  Faith  Seidenberg,  Esq.,  246  East  Water  Street,  Syracuse,  New  York 
13202,  (315)  422-0144,  and  Bruce  Ennis,  Esq.,  formerly  with  the  New  York  Civil 
Liberties  Union  in  New  York  City.  William  F.  Larkin,  Esq.,  no  current  address  known, 
represented  defendant. 


Jacques  v.  Sears  Roebuck  &  Co..  37  A.D.2d  121  (4th  Dep't  1971).  I  represented  a 
customer  detained  by  defendant  Sears  and  accused  of  shoplifting.  Plaintiff  sued  Sears 
and  its  employee  for  false  arrest  and  imprisonment.  A  plaintiffs  judgment  in  Syracuse 
City  Court  was  reversed  by  County  Court.  The  reversal  was  modified  and  affirmed  in 
this  reported  decision.  I  do  not  recall,  and  the  June  25,  1971,  appellate  decision  does  not 
report,  the  date  of  the  City  Court  trial  before  Syracuse  City  Court  Judge  James  J.  Fahey 
(deceased)  nor  the  appeal  before  Onondaga  County  Court  Judge  Ormond  N.  Gale 
(deceased). 

Counsel  for  the  defendant  was  Hancock,  Estabrook,  Ryan,  Shove  &  Hust,  William  L. 
Allen,  Jr.,  of  counsel,  P.O.  Box  4976,  Syracuse,  New  York  13221-4976;  (315)  471-3151. 


People  v.  Lancaster.  34  A.D.2d  727  (4th  Dep't  1970).  I  represented  the  young  defendant, 
Lancaster.  The  Fourth  Department  held  that  the  trial  court  impermissibly  denied  my 
client  a  right  to  trial  by  jury  when  it  required  consent  to  a  bench  trial  as  a  prerequisite  to 
consideration  for  youthful  offender  status.  I  do  not  recall,  and  the  April  9,  1 970, 
appellate  decision  does  not  report,  the  date  of  the  plea  before  Onondaga  Coimty  Court 
Judge  Ormond  N.  Gale. 

The  prosecuting  attomeys  in  this  matter  were  Frank  A.  Gualtieri,  Esq.  (deceased)  and  Jon 
K.  Holcombe,  Esq.,  RR  #1  Box  26,  Alexandria  Bay,  NY  13607;  (315)  482-21 10. 
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Please  see  my  answer  to  19  below  as  to  the  range  of  my  legal  experience. 

Attorneys  who  have  had  recent  contact  with  me  include: 

Brenda  Sannes,  Assistant  United  States  Attorney,  N.D.N.Y.,  P.O.  Box  7198,  100  S. 
Clinton  Street,  Syracuse,  NY  13261-7198;  (315)  448-0672. 

James  Medcraf,  Esq.,  224  Harrison  Street,  Syracuse,  NY  13202;  (315)  478-3587. 

Craig  Schlanger,  Esq.,  823  University  Building,  Syracuse,  NY  13202;  (315)  472-2131. 

A.  Sheldon  Gould,  Esq.,  447  E.  Washington  Street,  Syracuse,  NY  13202;  (315)  478- 
3186. 

George  H.  Lowe,  Esq.,  Bond,  Schoeneck  &  King,  LLP,  One  Lincoln  Center,  Syracuse, 
NY  13202;  (315)  422-0121. 

George  A.  Reihner,  Esq.,  Elliott,  Reihner,  Siedzikowski  &  Egan,  P.C.,  Mellon  Bank 
Building,  Suite  300,  400  Spruce  Street,  Scranton,  PA  18503;  (717)  346-7569. 

Jay  B.  Kasner,  Esq.,  Skadden,  Arps,  Slate,  Meagher  &  Flom,  LLP,  919  Third  Avenue, 
New  York,  NY  10022;  (212)  735-3000. 

Michael  E.  Deutsch,  Esq.,  Barbara  J.  Olshansky,  Esq.,  Center  for  Constitutional  Rights, 
666  Broadway,  Seventh  Floor,  New  York,  NY  10012;  (212)  614-6464. 

William  W.  Taylor,  III,  Esq.,  Thomas  B.  Mason,  Esq.,  Zuckerman,  Spaeder,  Goldstein, 
Taylor  &  Kolker,  1201  Connecticut  Avenue,  N.W.,  Washington,  D.C.  20036; 
(202)778-1800. 

1 9.       Legal  Activities:  Describe  the  most  significant  legd  activities  you  have  pursued, 

including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  natxire  of  your  participation  in  this  question.  Please  omit 
any  information  protected  by  the  attorney-client  privilege  (unless  the  privilege  has  been 
waived). 

Please  see  my  answer  to  #18  above  regarding  significant  litigation. 

Most  of  my  career  has  been  in  public  service  and  much  of  it  has  involved  skills  pertinent 
to  litigation.  In  1975, 1  assumed  the  post  of  chair  and  executive  director  of  the  Consumer 
Protection  Board  for  the  State  of  New  York  after  serving  as  head  of  the  local  consumer 
agency  for  the  City  of  Syracuse  from  1971  to  1973.  As  executive  director,  1  authorized 
litigation  for  the  consumers  of  the  State  of  New  York  and,  in  particular,  I  directed  the 
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utility  program,  which  was  a  statutory  intervenor  in  every  major  rate  case  and  most 
generic  cases  before  the  New  York  State  PubHc  Service  Commission. 

When  I  was  Chair  and  Executive  Director  of  the  Consumer  Protection  Board,  I  regularly 
attended  the  meetings  of  the  Assembly  and  Senate  Consumer  Affairs  committees.  Our 
office,  under  my  direction,  took  positions  on  legislation  that  affected  consumers. 

From  1981  to  1986, 1  acted  as  one  of  seven  members  of  the  Public  Service  Commission, 
heard  complicated  rate-setting  cases  involving  both  lay  testimony  and  highly  technical 
expert  opinion,  and  issued  opinions  both  in  the  majority  and  dissent. 


Service  on  Bar  or  Court  Committees: 

Fifth  Judicial  District,  Gender  Bias  Committee: 

This  committee  is  available  to  take  complaints  of  gender  bias  from  any  part  of  the 
Fifth  Judicial  District,  which  is  made  up  of  six  upstate  New  York  counties  and  includes 
the  cities  of  Syracuse,  Utica,  Oswego,  Watertown  and  Rome.  The  Committee  attempts  to 
mediate  the  complaints  but  has  no  enforcement  power.  The  Committee  examined  the 
issue  of  adequacy  of  support  awards  to  women  and  collected  data  in  response  to  a 
complaint  made  by  several  female  defense  attorneys  that  they  were  not  regularly 
appointed  in  felony  cases. 

Council  on  Judicial  Associations,  New  York  State  Bar  Association: 

I  was  appointed  by  the  Chief  Judge  of  the  Second  Circuit  as  District  Court 
representative  in  January  1997.  The  Council  represents  district  courts  on  issues  of 
interest  to  judges  of  all  jurisdictions.  Last  year  the  Council  considered  continuing  legal 
education  for  both  lawyers  and  judges,  electronic  court  reporting,  methods  of  jury 
selection,  including  several  pilot  projects  in  New  York  State  Supreme  Court,  and 
computer  assisted  research. 

Central  New  York  Women's  Bar  Association: 

The  Central  New  York  Women's  Bar  Association  represents  the  interests  of 
members  within  the  legal  community  and  the  larger  community.  I  have  been  a  member 
since  1990  and  am  presently  on  the  Board  of  Trustees.  As  a  member  of  the  board,  I 
participate  in  setting  the  direction  of  the  organization. 

Association  of  Supreme  Court  Justices  of  the  State  of  New  York: 

The  Association  of  Supreme  Court  Justices  represents  the  interests  of  the  Supreme 
Court  Justices  of  New  York  State.  1  was  a  member  of  the  Executive  Committee  and 
Secretary  from  July  1993  to  July  1994.  In  these  capacities,  1  was  able  to  participate  in 
setting  the  direction  of  the  organization. 
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II.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


1 .  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the  arrangements 
you  have  made  to  be  compensated  in  the  future  for  any  financial  or  business  interest. 

I  receive  $2,550  per  month  from  my  New  York  State  pension. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure 
you  will  follow  in  determining  these  areas  of  concern.  Identify  the  categories  of  litigation 
and  financial  arrangements  that  are  likely  to  present  potential  conflicts-of-interest  during 
your  initial  service  in  the  position  to  which  you  have  been  nominated. 

In  any  case  in  which  recusal  is  mandated,  I  would  continue  my  current  practice  of 
recusing  myself  as  soon  as  I  became  aware  of  a  problem.  See  28  U.S.C.  §  455  (a)  and 
(b).  Being  cognizant  of  the  applicable  rules,  I  review  new  cases  immediately  to 
determine  potential  conflicts.  I  am  aware  of  my  financial  interests  and  those  of  my 
husband.  If  I  conclude  recusal  is  not  mandated  but  that  one  or  more  parties  might  seek 
recusal  if  they  were  aware  of  certain  facts,  I  promptly  disclose  those  facts  on  the  record, 
and  invite  submission  from  the  parties. 

3.  Do  you  have  any  plans,  commitments,  or  eigreements  to  pursue  outside  employment,  with 
or  without  compensation,  during  your  service  with  the  court?  If  so,  explain. 

NO; 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your 
nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding  $500  or  more 
(if  you  prefer  to  do  so,  copies  of  the  financial  disclosure  report,  required  by  the  Ethics  in 
Government  Act  of  1978,  may  be  substituted  here). 

Please  see  attached  Financial  Disclosure  Report,  dated  November  10, 1997, 
Attachment  II- 1. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (add  schedules  as 
called  for). 

^     See  Attachment  II-2,  Net  Worth  Statement,  dated  November  6, 1997. 
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Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign, 
your  title  and  responsibilities. 

I  have  not  held  a  position  in  any  campaign  except  my  own.  I  volunteered  in  other 
local  campaigns  but  never  played  a  major  role.  In  my  early  campaigns  for  local  office,  I 
played  all  roles,  which  included  issue  analysis  and  development,  analysis  of  past  electoral 
results,  writing  of  campaign  materials,  scheduling,  recruiting  and  training  volunteers, 
campaign  literature  distribution,  budgeting  and  raising  money. 

As  noted  in  my  response  to  question  1-16,  my  earliest  campaigns  were  for  local 
offices.  In  1970, 1  unsuccessfully  sought  the  Democratic  nomination  to  run  for  the  state 
assembly.  In  1971, 1  received  the  nomination  and  ran  unsuccessfiilly  for  a  county 
legislative  seat.  In  1973, 1  was  elected  to  the  Syracuse  City  Council.  When  I  ran  for 
seats  on  the  county  legislature  and  the  Syracuse  City  Council,  the  small  size  of  the 
districts  allowed  me  to  knock  on  every  door  in  the  district.  Today,  the  average  county 
legislator  and  district  councilor  represents  about  30,000  citizens,  with  approximately  half 
that  number  being  registered  voters.  When  I  sought  those  offices  in  1971  and  1973,  the 
districts  may  have  been  slightly  larger.  Syracuse  was  then,  and  is  today,  a  city  of  single 
family  houses  situated  fairly  close  to  each  other.  Campaigning  consisted  largely  of 
knocking  on  each  door,  generally  in  the  early  evening  during  the  week  or  on  weekend 
days.  Although  I  left  pieces  of  campaign  literature  with  voters  or  in  the  doors  when  no 
one  was  home,  the  real  campaigning  consisted  of  actually  having  a  conversation  with 
voters. 

As  the  campaigns  became  more  sophisticated  or  pertained  to  larger  districts,  my 
role,  of  necessity,  changed.  Because  the  size  of  the  state  senate  and  congressional 
districts  did  not  allow  the  luxury  of  regularly  standing  on  doorsteps,  the  campaigning 
became  more  event  and  media  driven.  My  role  as  candidate  was  to  meet  voters  and  seek 
their  support,  usually  in  large  group  settings.  I  also  attended  fimdraising  events,  but  I  no 
longer  planned  and  scheduled  them.  In  each  campaign  of  mine,  I  was  partially 
responsible  for  solicitation  of  donors. 

I  have  never  had  a  title  or  particular  position  in  any  other  candidate's  campaign.  I 
distributed  campaign  literature  as  a  member  of  my  ward  committee  and  I  have  done  door- 
to-door  campaigning  with  and  for  other  local  candidates. 

I  have  not  engaged  in  any  of  these  activities  since  becoming  a  New  York  State 
Supreme  Court  Justice  in  1991 . 


49 


COPY 


ANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


I.  PcfMo  Rcportinf         (Last  name.  fiat.  middU  utaiait 

Pooler,  Rosemary  S. 


4.  TKIc  tAnicU  lU  judges  indicate  aaive  or 

senior  status:  magistrate  Judges  indicate 
fiUt-  or  pan-tinK) 

U.S.  Cir.  Ct.  Judge  Nominee 


2.  Court  or  Orcanlzadoo 

USDC-Northem  District  of  NY 


S.  Report  Tjrpe  (check  Ijrpe) 

X_  Nominilioii.    Due     11/06/1997 


Heport  Requiria  Iry  ll\e  Ethics 
Reform  Aa  o/  I9K.  Fub  L  No. 
101194.  NowmUr  30.  I9t9 
a  U.SC.  App.i.Stc.  101-112) 


3.  Dale  tl  Report 

11/10/1997 


t.  Reportiaf  Period 

01/01/1996 
11/06/1997 


7.  Chamber!  or  Offkc  Addrm 

P.O.  Box  7395 

100  South  Clinton  Street 

Syracuse.  New  York  13261-7395 


S.  Od  (he  bads  of  (he  infonnatka  coulained  lo  (his  Report  and  any 
modiricaUoiis  pertainiaf  Uiertto,  b  Is  In  nj  opinJoo,  in  compliance 
with  applicable  laws  and  rt(ulatioiis. 


Reriewint  Oniccr 


DiPOFTANT  NOTES:  Vie  instructions  accompanying  Ihil  form  mint  be  fisUowtd.   Conplele  all  paru. 
rtedUflf  the  NONE  box  for  each  section  MA^re  you  have  no  reponabU  ittformotion.  Sign  on  the  last  page. 


I.   POSITIONS     VtponinglndiMiial  only:  ut pp.  9-13  ^liainiaions) 

□  POSITION 

NONE  (No  repocoble  posliiau.) 

^  Member,  Boarcj  of  Directors Loretto 


Member,  Board  of  Trustees 


YWCA 


NAME  OF  ORGANIZATION  /  ENITTY 


n.    AGREEMENTS  <Kiponbitbi£Maaciay:ttepp.l4-n<^liainialons.) 

DAIE  PARTIES  AND  TERMS 


n 


NONE  (Noitporable 


Member-New  York  State  Employees  Retirement  System 


in.    NON-INVESTMENT  INCOME 
DATE 


(R^portdif  indhiidual  and  tpoust:  tit  pp.  lt-2S  of  baottahnt.) 
PARTIES  AND  TEItMS 


□ 


NONK  (Tin  rr|innilili  wai  tmiiinH  li ) 

1995 NYS  Employees  Retirement  System-pension 


GROSS  INCOME 

(youn.  KX  spouse's) 


$      30.600.00 


J  1995  NYS  Deferred  Compensation  Savings  Plan 


3  1 1/97  Syracuse  University  salary  (S) 


11/97  NYS  Employees  Retirement  Sys.-pension($30.600/yr) 


»  1 1/97  NYS  Defened  Compensation  Savings  Plan 


$     5.522.64 


$    58.650.00 


$     12,990.77 


ATTACHMENT    II-l 


flNANCIAL  DISCLOSURE  REPORT 


50 


Nunc  of  Penon  Reponing 

Pooler,  Rosemary  S. 


DueofRcpon 

11/10/1997 


IV.  REIMBURSEMErfTS  and  GIFTS  -  mniporaiwn.  iod«ir.».  food. 

Unciudes  ilwst  lo  jpouse  and  deptndeni  chiUrtn,  tat  tht  pormiheticab  '(Si'  and  '(DC)'  to  tndicatt  rtponabte  reimburjemtnu  and  gifts  received  by  ipouse 
enddependtni  diildren,  retptaivety.  See  pp.  26-29  of  Instntaions.f 

SOURCE  DESCRIPTION 

NONE  (No  such  reponible  reimbunements  or  gifts) 


'  Exempt 


V.    OTHER  GIFTS 

Omdiides  lliou  la  spouu  tud depaidal  diildren;  nu  Hu partMhaicats  '(S)' and  ' (DQ'  lo  iridieae  adier  flfls  rtcentd by  tpetae  end iiptnde*  ditUmt, 
rtspeaivety.  Ste  pp.  30-33  of  batntaiotu.) 


D 


SOURCE  DESCRIPTION 

NONE  (No  lucfa  iqxxtible  fUts) 


Exempt 


VI.    LIABILITIES 

(kieiide)  date  efipoiae  tad dip€ndendiadrtK  bidleae  ydtert  <T)»fftia(ifc.  ptnai  mpomlbU/dr  IdUkj  by  ifat  ih£ pmtltaleal  *g>'Jbr«yt 
MataUycfdKipciat.  '0)'foriotMUctmiye(T^onbitlndMi»almt^ovt.and'(PQ'fi,rSabiary^*dq><Klatdtad.  Stt  pp.  34-i6  ct  tmmaitmx.) 


a 


CREMTOR  UESCRIFTION  VALUE  CODE* 

NONE    (No  Rtnnible  UabOitia) 


Furton  Savings  Bank  (J) '_^  Mortgage,  Syracuse.  NY  Property  #1 

Fulton  Savings  Bank  (J)  Mortgage.  Syracuse.  NY  Property  #2 


VALCODESJ-SIS.OOOorkn  K-$tS.OOI-SSO.O0O  L-SM.OOI  to  SIOO.OOO  M-$IOO,aOI-GSO.aaO  N-S250.aOI-SSOO.000 

0-SJ00,001-SI.000.000   PI -SI  ,000.00143.000.000   P2-SS,aOO.OOI-<U,OaO,000   P3-SZ5,00O.0OI-SJO,000.000   N-SSO.OaO.OOI  or  Bore 
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rNime  of  Person  Rqx>nin( 
Pooler, Rosemary  S. 

-  income,  value,  iraraaciions  (includes  ihoze  of  spouse  and 

VII.    Page       1  INVESTMENTS  and    TRUSTS      tUpendem  children    see  pp  37-54  of  Instmaions.) 


A. 
Descripcion  of  Aisets 

Indicate  whtrt  appUcobU.  owner  of 
the  asset  by  usint  the  parenlheticat 
'IJ)'  for  joini  ownership  of  reporting 
individual  and  spouse.  '(S)'forsep' 
trate  ownership  by  spouse.  '(DC) ' 
for  ownership  by  dependent  child. 

Place  '00 '  ^er  Mt*  asset 
ejun^fivm  prior  disclosure. 

B 

Income 

during 

reporting 

p^iod 

c 

Gross  value 
aiendof 
reporting 
period 

D 

Tnnsactions  during  reporting  period 

(1) 

Aim. 

Code 

(A- 

H) 

m 

Type 
(e.g.. 
dividend, 
rent  or 
inieren) 

(1) 
Vtlue 
Code 
(IP) 

(2) 

Vilue 

Method 

Code 

((J-W) 

(1) 

If  not  eumpi  from  disclosure 

Type 
(e.g.. 
buy.  tell, 
merger. 

lion) 

m    ■ 

Date: 

Mondi- 

Diy 

(3) 
Value 
Ole 
Of) 

(4) 
Gain 
C^ode 
(A-H) 

(5) 

Identity  or 
buyer/edler 
(if  private 
innsactiaa) 

HONE  (DO  reponable  incoaie.Uiels.  or 
cnosaclians) 

1  Lakevicw  Rd..   Hestport,    HY  -   land 
and  trailer    (S) 

A 

Rent 

J 

w 

Bxenpt 

2  317  H.Payecce  Partnerahip 

A 

Rent 

J 

T 

3  Onondaga  Councy,    Syracuac.    HY 
(S) 

A 

Rent 

L 

M 

Bxenpt 

4  Onondaga  County.    Syracuae.    HY 
(S) 

C 

Rent 

L 

H 

Exeeipt 

5  Onondaga  County.    Syracuae.    HY 
(S) 

B 

Rent 

L 

H 

Exeapt 

C  Onondaga  County.    Syracuae.    HY 
(SI 

D 

Rent 

L 

H 

Exenpt 

7  Onondaga  County.   Syracuae,   MY 
(S) 

C 

Rent 

L 

H 

Exee<>t 

I  ntx   (PrMdoa  Punda)    -  Tucker, 
tathony 

A 

In  tare 

K 

T 

>  TIAVCRPP  Retlreaent      (S) 

K 

Intere 

0 

T 

10  Strong  Short  Term  Bond  Pund  (Jl 

B 

Intereat 

M 

T 

U  Pidallty  Orovth  Opportunity  Pund 

A 

Sane 

J 

T 

UT.  Rom  Price  -  Kid-cap  Orotrth 
Pund     (J) 

A 

■one 

J 

T 

Bxet^it 

13  T.Rove  Prle«-HY  Tax  Pree  Pund 

D 

Interest 

L 

T 

Bxe^t 

llacAU«Co<la:A-«t.Atoarl<a                   b-i 
(C0LB1.D4)      F-S50.00I-SI0O.OOO            0-S 

oo.oc 

51555 '  ■  "C-tyOi-J 

l-Sl.OOO.OOO       H1-SI,000,0 

t.(M                  tHli.44MI5.6(i4                 WIJ.00l.tJ0.000 
Ol-SS.000.000       H2<5.000,001ormOR 

lVllCo<lo:         J-JI5.0<IOorleo                   K-S15.001-t50.000               L-t50.001-JlOO.O(llO             M-tlOO.OOI-ttSO.OOO           N-t250,001  $500,000 
(Col.CI.D3)     O-J500.001 -J  1.000.000        Pl-Jl.000,00l-J5.000.000  P2-I5,000,00l-J25.000.000  P3-I25.000.001-ISO,000.000  P4^50,000,001  of  more 

]  VdMdi  Codec  Q-Annisal                         il-Coft  (real  esuu  only)                          S-AsKssncnt                                  T-CaAAteta 
(CeLC2)           U-Book  Value                       V^Micr                                                W-CoteMed 
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FTNANCUL  DISCLOSURE  REPORT 


Niftle  of  Person  Repoftins 

Pooler,  Rosemary  S. 


Due  of  Report  | 

11/10/1997  I 


VHI.     ADOmONAL  INFORMATION  OR  EXPLANATIONS. 

X  NONE   (No  tdditkmil  infarmidon  or  eiplaiuuoru  ) 


([ndicate  pan  of  report  ) 


'  FINANCIAL  DISCLOSURE  REPORT 
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Nime  of  Person  Repofling 

Pooler,  Rosemary  S 


DticofRcpon 
11/10/1997 


IX.    CERTinCATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
function  in  any  litigation  during  the  period  covered  by  this  report  in  which  1,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  defmed  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent 
children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  Information  not  reported 
was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


Signature 


r^/iii^ 


i    fk6v 


Date  n-ID-fJ 


Noce: 


Any  individual  who  knowingly  and  wilfiilly  Salsifies  or  foils  to  file  this  report  may  be  subject  to  civil 
and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Mad  original  and  three  additional  copies  to: 

Committee  oo  Financial  Disclosnrt 
Administrative  Office  of  the  United  SUtes  Courts 
One  Colombns  Circle,  N.E. 
Soite  2-301 
Washington,  D.C  20S44 


53-708   99-3 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  I  complete  cuneni  flnuiciaJ  net  wonJi  juicment  which  itcmiz«  in  detiil 
all  tssew  (including  b»nk  accounu.  ie>l  esuie,  iecuriti«,  truju,  invexomcnu.  and  other  finincii] 
holdingi)  ill  litbilides  Qadadis{  debo.  monjteej.  louij.  ud  oihcr  fin«flci»l  obliginoni)  of 
youiielf.  your  Jpouje,  asd  oiher  immediiic  memben  of  your  household. 


ASSETS 

LUBILtllES 

I 

Cuk  m  htat  utt  im  Vtnii 

9 

770 

VJ.  Oonnmtm  •Msraa-.dS 
<A«didc 

Uiui  neaHit-tM  KttAiit     ("A") 

182 

349 

thta  ftrtOc  10  rdiHra 

1 

UaUuc^  •mtilirt    ll^r1  ichalule  ("B") 

5 

000 

hl«ta  pqnMa  w  wbcn 

1 

Aaeaaau  tti  taut  raeeiviblc: 

AccMUi  tad  hOlt  due 

2 

795 

1 

Du<  Cna  nkavw  uA  SrUa4» 

VnftUiamntnx 

1 

DutenMhai 

Other  u^  tut  latf  iBtCRtt 

DmMuI 

«Md*      ("C") 

15| 

813 

Ifll  sou  •Wfid-*^  JC«M^U 

495 

000 

•Mc 

- 

]Lu)  owe  aorif  M<J  noch'ttic 

10 

660 

Ann  mi  adn  psMul  pvpoQr 

•    65 

000 

Cttk  viluB-Gb  iMtmaoc 

. 

Oita  uM-JUtiitr.     (Schedule   "b")' 

630 

083 

. 

• 

TtldEMUa 

161 

608 

'. 

K«V«« 

1.236 

254 

TiiUIAuM 

1,397 

862 

TKd  SttOUai  ud  M(  •«» 

1,397 

862 

ooNTiKCQfr  UABunes 

GOiEBAL  OCPOKMATION 

(Schedule  "E") 

13 

19.1 

AnMqrMMBfM|«<I  (AMmIm^ 

MO 

Oi  iutm  or  eu*«ctt 

An  yaa  4cfadw>  Id  wy  tela  or  l^d 

Mrioul    * 

NO 

UfUOiiai 

MO 

Praritiv  te  r«ecfil  111  rum.  7«s 

Oi»>r  ipMol  4«ki 

.            i 

__ 

*  None  effeeclng  net  worth  •ulca  pending 
relate  to  official  capacity  aattera  only 
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SCHEDULF  'A'- 

WILLIAM  AND  ROSEMARY  POOLER 

SCHEDULE  OF  LISTED  SECT  JRITIRS 

As  of  November  6,  1997 


SHARES  DESCRIPTION 

35  Freedom  Cash  Fund  -  Tucker  Anthony 

1 5  L555  Fidelity  Advisor  Growth  Opportunities  -  T  Fund 

374.445  T.  Rowe  Price  Mid-C^  Growth  Fund 

4557.885  T.  Rowe  Price,  NYS  Tax  Free  Bond  Fund 

1 1 ,743.306  Strong  Short  Term  Bond  Fund 


VALin- 

$35 

6,617 

10,548 

50,182 

114,967 


TOTAL 


»82349 
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,SrHFnilLE"B" 

WILLIAM  AND  ROSEMARY  POOLER 

<;rHFni  ii  F  OF '  ^}  f  ^TFr>  ^^r\  IRITIES 

November  6,  1997 


Ccsl 


3 1 7  West  Fayette  Partnership  -  real  estate  in  downtown 

Syracuse,  New  York,  at  cost,  fair  market  value  unknown  ^Mm 
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SCHEDULE "C" 

WILLIAM  AND  ROSEMARY  POOLER 

SCHEDULE  OF  REAL  ESTATE  OWNED 


Fair  Market  Mortgage 

Value  Balance 


Personal: 


525  Bradford  Parkway,  Syracuse,  New  York  $280,000  138,147 

Home  Equity  Loan  (Second  Mortgage)  15.590 

$280,000  $153,737 


Rental  Properties: 


620  Euclid  Avenue,  Syracuse,  New  York 
1010  Euclid  Avenue,  Syracuse,  New  York 
1020  Euclid  Avenue,  Syracuse,  New  York 
953  Westcott  Street,  Syracuse,  New  York 
341  Roosevelt  Avenue,  Syracuse,  New  York 


$45,000 

-0- 

$42,500 

$2,538* 

$42,500 

-0- 

$42,500 

-0- 

$42,500 

$2,538* 

$215,000  $5,076 

$495.000  $158.813 


*Both  mortgages  are  held  by  Fulton  Savings  Banks,  Fulton,  New  York 
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SCHEDULE "D" 

WILLIAM  AND  ROSEMARY  POOLER 
SCHEDULE  OF  OTHFR  AS;<;ft<; 


IRA(asofOctober3!,  1997: 

SHARES  DESCRiPTinN  value 

573.941  Goldman  Sachs  Trust  $16,162 

200  JTSCorp.  113 

375  Thomburg  Mtg.  Asset  Corp.  7,664 

302.690  Freedom  Cash  Management  Fund  JO^ 

SUBTOTAL  $24,242 

NYS  Retirement  Pension  Plan  (a  defined  benefit  plan  -0- 

-  no  current  balance  information  available) 

TIAA/CREF  Retirement  Plan  (as  of  September  30, 1997)  587,008 

NYS  Deferred  Compensation  Plan  1 8^33 

SUBTOTAL  $605.841 

TOTAL  $630.083 
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WILLIAM  AND  ROSEMARY  POOLER 

SCHEDULE  OF  CONTINGENT  LIABILITIES 

As  of  November  6,  1997 


GUARANTOR  FOR 

DESCRIPTION 

AMOUNT 

Michael  Pooler  (son) 

Automobile  loan 

$1,501 

Michael  Pooler  (son) 

Wells  Fargo  business  loan 

11.690 

TOTAL  S13.191 


60 

III.  GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

1  served  as  an  officer  and  member  of  the  Board  of  the  United  Way  of 
Central  New  York  from  1982  to  1991 .  I  served  as  Assistant  Vice  President  and 
then  as  Vice  President  for  Resource  Development.  As  the  second  title  suggests, 
my  portfolio  entailed  finding  and  encouraging  new  sources  of  revenue  for  this 
charitable  organization.  These  years  were  very  tough  economically  for  upstate 
New  York  in  general  and  Syracuse  and  Onondaga  County  in  particular.  Factories 
closed  regularly  and  that  had  a  doubly  disastrous  effect  on  the  United  Way.  First, 
since  the  United  Way  relied  on  workplace  solicitation,  fewer  workplaces  resulted 
in  fewer  donations.  Second,  large  scale  unemployment  created  an  even  greater 
need  for  the  services  of  the  social  service  organizations  to  which  the  United  Way 
distributed  its  funds.  I  persuaded  many  small  businesses  to  join  the  United  Way, 
partially  remedying  the  shortfall  caused  by  factory  closings.  However,  the  agency 
was  unable  to  achieve  the  fimdraising  levels  of  prior  years,  and  we  spent 
uncounted  hours  trying  to  equitably  allocate  diminished  resources  among  worthy 
agencies. 

In  my  years  on  the  United  Way  Board,  and  before  that  as  a  member  of  its 
fimdraising  arm  (the  United  Way  Campaign  Cabinet),  I  participated  in  setting 
goals  for  fimdraising,  setting  priorities  for  fund  distribution,  responding  to 
commimity  emergencies,  and  managing  an  ever  diminishing  endowment.  I  was 
appointed  by  the  President  of  the  Board  to  sit  on  a  committee  that  tried  firuitlessly 
to  merge  our  recipient  agencies  with  some  local  ch^ters  of  national  health  related 
organizations. 

For  the  last  twelve  years,  I  have  served  on  the  board  of  a  not-for-profit 
cluster  of  corporations  that  serve  the  elderly  and  particularly  the  elderly  poor. 
Loretto  was  originally  founded  by  the  Roman  Catholic  Diocese.  Part  of  our 
mission  is  taking  care  of  people  who  have  no  one  else  to  care  for  them.  Because 
Loretto  operates  a  skilled  nursing  facility,  a  residential  health  care  facility,  and 
independent  and  assisted  living  facilities,  the  Board  has  had  to  understand  an  ever 
more  complicated  regulatory  fitimework  to  be  able  to  intelligently  guide  this 
organization.  I  estimate  that  I  average  five  hours  a  month  devoted  to  Loretto,  and 
I  have  contributed  that  amount  of  time  for  at  least  the  last  ten  years. 
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From  1981  to  1986, 1  taught  a  clinical  seminar  in  public  utility  regulation 
at  the  Syracuse  University  College  of  Law  for  which  I  received  no  compensation. 
Through  my  active  participation  in  the  Women's  Bar  Association,  1  have 
mentored  several  young  women  attorneys. 

The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states  that 
it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or  have  you 
belonged,  to  any  organization  which  discriminates  --  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership  policies?  If  so,  list,  with 
dates  of  membership.  What  have  you  done  to  try  to  change  these  policies? 

I  belong  to  no  such  organization  and  I  have  never  belonged  to  any  such 
organization. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for  a 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and  interviews  in  which  you 
participated). 

In  1993-1994, 1  appeared  before  a  screening  committee  that  Senator  Daniel  P. 
Moynihan  appointed.  The  committee  recommended  my  nomination  as  a  district  court 
judge.  I  completed  a  confidential  candidate's  questioimaire  for  the  Senator's  screening 
committee  and  appeared  before  the  committee  for  a  personal  interview.  It  is  my 
understanding  that  many  attorneys  in  the  Fifth  Judicial  District  in  which  I  sat  were 
canvassed  for  their  opinions  on  my  judicial  service  by  the  screening  committee. 

In  early  1 997  I  was  contacted  by  the  White  House  Office  of  Counsel  and  informed 
that  I  was  under  consideration  for  appointment  to  the  United  States  Court  of  Appeals, 
Second  Circuit.  I  completed  a  questionnaire  and  waived  certain  of  my  rights  of 
confidentiality  to  allow  the  Federal  Bureau  of  Investigation  and  the  American  Bar 
Association  to  examine  and  report  on  my  fitness  and  qualification  for  appointment.  I  also 
consented  to  the  F.B.I,  providing  the  information  that  it  developed  in  its  investigation  to 
the  White  House.  In  addition,  I  was  interviewed  by  the  F.B.I,  the  American  Bar 
Association,  and  the  Office  of  Counsel  to  the  President. 

Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicijil  nominee  discussed  with 
you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  a  case,  issue,  or  question?  If  so,  please 
explain  fully. 

No. 
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5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial 
branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle 
for  the  imposition  of  far-reaching  orders  extending  to  broad  classes  of 
individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements 
such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the 
manner  of  an  administrator  with  continuing  oversight  responsibilities. 

As  a  district  court  judge,  I  understand  that  the  court  has  a  constitutional  obligation 
to  address  only  real  live  controversies  between  actually  injured  parties.  In  addition, 
federal  courts  are  courts  of  limited  jurisdiction  and  those  limits  must  be  honored.  The 
United  States  Constitution  also  requires  deference  to  (1)  the  acts  of  the  Executive  and 
Legislative  branches,  taken  within  their  sphere  of  authority,  and  (2)  the  actions  of  states 
acting  within  their  constitutionally  reserved  powers.  Finally,  the  rule  of  stare  decisis 
requires  that  I  follow  the  precedents  of  the  Supreme  Court  and  the  circuit  in  which  I  sit. 
By  scrupulously  honoring  the  rule  oi  stare  decisis,  judges  can  ensure  that  their  decisions 
do  not  incorporate  the  tendencies  described  in  this  question. 
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I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

Full  name  (•ndude  any  former  names  used). 

Robert  David  Sack 

Address:  List  current  place  of  residence  and  office  address(es). 

Residence;  New  York,  New  York. 

Office:  Gibson,  Dunn  &  Cnitcher  LLP,  200  Park  Avenue,  New  York,  New  York  10166 

Date  and  place  of  birth. 

October  4,  1939;  Philadelphia,  Pennsylvania. 

Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Married  to  Anne  Katherine  Hilker 

Lawyer 

Partner;  Dewey  Ballantine 

1301  Avenue  of  the  Americas 

New  York,  New  York  10019 

Education;  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

Columbia  University  School  of  Law,  September  1960  -  June  1963;  LL.B.  degree,  June 
1963. 

University  of  Rochester,  September  1956  -  June  1960;  B.A.  degree,  June  1960. 

EmploYment  Record;  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an 
officer,  director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

Paid 

May  1986  -  date,  Gibson,  Dunn  &  Crutcher  LLP,  Partner,  200  Park  Avenue,  New  Yoric, 
New  York  10166-0193,  212/351-4000. 
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September  1964  -  January  1974;  August  1974  -  April  1986,  Patterson,  Belknap,  Webb  & 
Tyler  and  predecessor  firm.  Partner  (1970  -  1974,  1974  -  1986),  Associate  (1964-1970), 
1 133  Avenue  of  the  Americas,  New  York,  New  York  10036;  212/336-2000. 

January  1974  -  August  1974,  United  States  House  of  Representatives,  Committee  on  the 
Judiciary,  Impeachment  Inquiry  Staff,  Associate  Special  Counsel/Senior  Associate  Special 
Counsel,  Raybum  House  Office  Building,  Room  2138,  Washington,  DC  20515, 
202/225-3951. 

September  1963  -  August  1964;  Law  Clerk,  Hon.  Arthur  S  Lane,  United  States  District 
Court  for  the  District  of  New  Jersey. 

1978  -  present,  Secretary,  Ottaway  Newspapers,  Inc.  (wholly  owned  subsidiary  of  Dow 
Jones  &  Company,  Inc.). 

Unpaid 

1989  -  present,  vice  president  and  de  facto  director  of  the  William  F.  Kerby  and  Robert  S. 
Potter  Fund,  which  supports  legal  defense  of  impecunious  joumaUsts  abroad.  (Mr.  Kerby 
was  Chairman  of  the  Board  of  Dow  Jones  &  Company,  Inc.  Mr.  Potter  was  my  law 
partner  and  a  member  of  the  Board  of  Directors  of  Dow  Jones.) 

1996  -  present.  Member,  Board  of  Directors,  New  York  Lawyers  for  the  PubUc  Interest. 

c.  1979  -  c.  1990,  Member,  Board  of  Trustees,  Columbia  University  Seminars  on  Media 
and  Society. 

c.  1975  - 1983,  Member  of  the  Board  of  Directors,  National  Council  on  Crime  & 
Delinquency  (Chairman,  1981  -  1983). 

1993  -  1996,  Member,  Board  of  Managers,  45  E.  80th  Street  (President,  1994-1996). 
(This  is  the  governing  body  of  the  apartment  building  in  which  my  wife  and  I  live.) 


MilitaiT  Service;  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

No. 

Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

Listed,  Steven  Naifeh  and  Gregory  White  Smith,  BEST  Lawyers  IN  AMERICA  (current  and 
previous  editions). 
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Listed,  100  Best  Lawyers  in  New  York  (New  York  Magazine  1995). 
Listed,  Who's  Who  in  America  (current  and  previous  editions). 


9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 

conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of 
any  offices  which  you  have  held  in  such  groups. 

American  Bar  Association  (Member,  Forum  Committee  on  Communications  Law: 
Governing  Committee,  c.  1981  -  1986;  Member,  Program  Planning  Committee,  1996, 
1997,  Co-chair  of  programs  in  Washington  DC,  one  on  the  twentieth  anniversary  of  New 
York  Times  Co.  v.  Sullivan,  April  1984,  and  two  on  commercial  speech,  one  in  November 
1985  and  one  in  the  late  1970's  or  early  1980's). 

New  York  State  Bar  Association  (Member,  Committee  on  Media  Law,  c  1989  -  present). 

Association  of  the  Bar  of  the  City  of  New  York  (Member,  Communications  Law 
Committee,  c.  1977  -  c.  1983,  1986  -  1989;  Chair  1986  -  89)  (Member,  Ethics  Committee, 
c.  1971  -  1974)). 

Columbia  University  Seminars  on  Media  and  Society  (Member,  Board  of  Trustees, 
c.  1979  -  c.  1990) 

Media  Law  Reporter  (BNA)  (Member,  Advisory  Board,  c.  1978  -  present). 

American  Bar  Association,  Forum  on  Communications  Law,  The  Communications 
Lawyer  (Member,  Editorial  Board,  c.  1992  -  present). 

to.       Other  Memberships;  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 

I  do  not  belong  to  any  lobbying  organization,  except  insofar  as  partners  of  my  firm, 
Gibson,  Dunn  &  Crutcher,  act  as  lobbyists  for  the  National  Soft  Drink  Association,  ITT 
Educational  Services,  Career  College  Associates,  and  the  California  Association  of  Post- 
Secondary  Schools    I  have  not  personally  participated  in  any  lobbying  activity 

In  addition  to  organizations  listed  in  sections  6  and  9,  above,  I  belong  to  the  Century 
Association,  7  West  43d  Street,  New  York,  NY.  and  the  Colimibia  Law  School 
Association,  Inc. 

My  wife  and  I  are  "patrons"  of  The  New  York  Philharmonic  orchestra. 
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11.  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the 
reason  for  any  lapse  of  membership.  Give  the  same  information  for  administrative 
bodies  which  require  special  admission  to  practice. 

United  States  Supreme  Court,  December  17,  1973. 

United  States  Court  of  Appeals  for  the  Fifth  Circuit,  October  22,  1993 

United  States  Court  of  Appeals  for  the  Sixth  Circuit,  December  15,  1987. 

United  States  Court  of  Appeals  for  the  Second  Circuit,  February  22,  1971 . 

United  States  District  Court,  Northern  District  of  New  York,  May  12,  1995. 

United  States  District  Court,  District  of  Columbia,  1968 

United  States  District  Court,  Eastern  District  of  New  York,  June  2,  1967. 

United  States  District  Court,  Southern  District  of  New  York,  May  4,  1967. 

Courts  of  the  State  of  New  York,  December  1963. 

Membership  in  the  bar  of  the  United  States  District  Court  for  the  District  of  Columbia  was 
obtained  in  connection  with  a  single  case  in  1968,  was  not  exercised,  and  has  lapsed. 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports, 
or  other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of 
all  published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a 
copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If 
there  were  press  reports  about  the  speech,  and  they  are  readily  available  to  you, 
please  supply  them. 

A^  Treatises: 

Libel,  Slander,  and  Related  Problems  (R.  Sack  and  S.  Baron  Second  Edition,  Practising 
Law  Institute,  1994).  Copy  submitted  herewith. 

Libel.  Slander,  and  Related  Problems,  Second  Edition,  1995,  1996,  and  1997  Cumulative 
Supplements  (Practising  Law  Institute)    1997  Cumulative  Supplement  includes  contents 
of  1995  and  1996  Supplements.  Copy  submitted  herewith. 

Libel.  Slander,  and  Related  Problems,  Michie  CD-ROM  edition  (1995,  supplemented) 
(contains  material  in  print  edition  and  1997  supplement  to  print  edition).  No  copy 
submitted  herewith. 

Libel,  Slander,  and  Related  Problems  (Practising  Law  Institute,  1980)  (predecessor  to 
Second  Edition).  Copy  submitted  herewith 
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Co-author  with  D.  Jarrett  Arp,  chapter  on  "Factual  Misstatements"  in  Stuckey,  Internet 
and  Online  Law  (Law  Journal  Seminars  Press  1996)    Copy  submitted  herewith 

Co-author  with  P.  Cameron  DeVore,  The  Law  of  Advertising  and  Commercial  Speech 
(Practising  Law  Institute,  scheduled  for  publication  in  1998)    Being  drafted 


R  Articles: 

A  copy  of  each  of  the  following  articles  and  book  reviews  is  contained  in  Volume  I  of  the 
material  submitted  with  this  questionnaire. 

Commercial  Speech  and  the  Law  of  Defamation,  Libel  Defense  Resource  Center  (NY. 
1997)  (co-author  with  Preeta  D.  Bansal). 

Report  of  the  New  York  State  Bar  Association  Committee  on  Media  Law,  '60  Minutes' 
and  the  Law:  Can  Journalists  be  Liable  for  Tortious  Interference  with  Contract," 
July/ August  1996  NEW  YORK  STATE  BAR  JOURNAL  24  (co-author  with  various  members 
of  subcommittee). 

Goodwin  v.  United  Kingdom,  1 6  TolleVs  JOURNAL  OF  Medl\  Law  AND  PRACTICE 
[U.K.]  (1995). 

Free  Business  Week,  THE  WALL  STREET  JOURNAL  ("Rule  of  Law"  Column,  September  27, 
1995). 

Privacy  and  the  Cyberpaper:  Thoughts  on  Invasion  of  Privacy  by  Electronically 
Published  Newspcpers,  FIRST  AMENDMENT  &  MEDIA  LITIGATION  NEWSLETTER  ( 1 994). 

Hearing  Myself  Think:  Some  Thoughts  on  Legal  Prose,  4  THE  SCRIBES  JOURNAL  OF 
Legal  WRITING  93  (1993). 

Is  There  Any  Fault  with  Hepps  ~  Observations  on  the  Recent  Supreme  Court  Libel 
Decision,  4  COMMUNICATIONS  LAWYER  No.  3,  p.  8  (Summer  1986). 

First  Steps  Down  the  Road  Not  Taken:  Emerging  Limitations  on  Libel  Damages,  90 
DICKINSON  Law  Review  No.  3,  p  609  (Spring  1986)  (co-author  with  Richard  J  Tofel). 

Introduction  to  a  Symposium  [on  New  York  Times  Co  v.  Sullivan/,  2  COMMUNICATIONS 
LAWYER  No.  3,  p.  4  (Summer  1984). 

Legal  Issues  in  Electronic  Publishing;  Commercial  Speech,  36  FEDERAL 
COMMUNICATIONS  Law  JOURNAL,  p.  217  (1984). 

When  Is  An  Arrest  Not  an  Arrest,  BULLETIN  OF  THE  AMERICAN  SOCIETY  OF  NEWSPAPER 
EDITORS  (September  1983). 
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Advertising  and  Commercial  Speech,  3  LEGAL  NOTES  &  VEWPOINTS  QUARTERLY  No  3 
(Practising  Law  Institute,  May  1983)  (co-author  with  P.  Cameron  DeVore) 

Thinking  of  an  Ethics  Code?,  BULLETIN  OF  THE  AMERICAN  SOCIETY  OF  NEWSPAPER 
EDITORS  (Dec/Jan.  1983). 

Commercial  Speech  -  An  Emerging  Legal  Concept,  PROCEEDINGS  OF  FEDERAL  BAR 
Council  1982  Bench  and  Bar  Conference  (co-author  with  P  Cameron  DeVore). 

Introduction,  LDRC  50-StaTE  SURVEY  1982. 

Discovery  Problems  in  Media  Cases,  6  LITIGATION  (Journal  of  the  Section  of  Litigation; 
ABA)  No.  4,  p.  21  (Summer  1980). 

Reflections  on  the  Wrong  Question:  Special  Constitutional  Privilege  for  the  Institutional 
Press,  1  HOFSTRA  Law  REVIEW  629  (1979). 

The  'Times' Free  Press-Fair  Trial  Case,  NEW  YORK  Law  JOURNAL,  August  7,  1978,  p.  1, 
col.  3. 

Principle  awi/ Nebraska  Press  Association  v.  Stuart,  29  STAhJFORDL.  Rev.  41 1  (1977). 


C  Book  Reviews: 

David  Rudenstine,  The  Day  the  Presses  Stopped,  NEW  YORK  LAW  JOURNAL,  July  26, 
1996. 

Anthony  Lewis,  Make  No  Law,  NEW  YORK  Times,  September  21,  1 99 1 ,  Section  C;  Page 
16;  Column  3. 


D,  Lectures  And  Other  Oral  Presentations: 

Since  1973, 1  have  been  continually  involved  in  lecturing  and  teaching  practitioners,  law 
and  journalism  students,  and  others,  on  media-law  topics.  I  have  not  routinely  kept 
records  of  such  lectures  and  have  not  routinely  saved  the  manuscript  or  notes  fi-om  which 
they  were  given.  I  submit  herewith  copies  of  those  contained  in  my  files.  Many  of  these 
lectures  and  other  oral  presentations  were  accompanied  by  outlines.  Because  the  outlines 
were,  in  large  measure,  published,  I  have  copies  of  most  or  all  of  them,  which  I  submit 
herewith. 

NOTE:  I  have  not  listed  or  included  in  any  information  or  material  supplied  herein  or 
herewith  information  or  material  relating  to  talks  I  have  given  to  clients  or  to  lawyers 
within  this  firm. 
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1 .  PRACTISING  LAW  INSTITUTE    I  have  delivered  lectures,  or  contributed  as 
a  panelist,  at  all  of  the  annual  Practising  Law  Institute  (PLI)  programs  on  communications 
law  since  their  inception  in  1 973    The  subjects  have  been  the  law  of  commercial  speech 
(advertising)  and  of  libel    In  connection  with  nearly  all  of  them,  I  have  prepared  or  been 
co-author  of  one  or  more  outlines  that  were  pubhshed  in  course  handbooks  by  PLI. 

(a)  Outlines    Although  the  PLI  outlines  (other  than  those  listed  as  "recent 
developments"  below)  are  cumulative,  and  therefore  highly  repetitive,  all  of  those  that  I 
have  been  able  to  obtain,  through  a  search  of  my  library,  that  of  my  co-author,  and 
requests  made  of  PLI,  are  submitted  herewith  in  Volumes  II  through  VII  as  follows. 

Communications  Law  Explosion;  Advertising  (1973) 

Media  Liability  For  Advertising  ( 1 975) 

Recent  Developments  Relating  to  Advertising  and  Commercial  Speech  (1976) 

Recent  Developments  Relating  to  Advertising  and  Commercial  Speech  (1977) 

Advertising  and  Commercial  Speech  (1980) 

Advertising  and  Commercial  Speech  (1981) 

Pleading  and  Motion  Practice  in  Libel  and  Privacy  Cases  (1981) 

Advertising  and  Commercial  Speech  (1982) 

Advertising  and  Commercial  Speech  (1983) 

Common  Law  Libel  and  the  Press  ~  A  Primer  (1983) 

Advertising  and  Commercial  Speech  (1984) 

Common  Law  Libel  and  the  Press  —  A  Primer  (1984) 

Advertising  and  Commercial  Speech  (1985) 

Common  Law  Libel  and  the  Press  ~  A  Primer  (1985) 

Advertising  and  Commercial  Speech  ( 1 986) 

Common  Law  Libel  and  the  Press  —  A  Primer  (1986) 

Advertising  and  Commercial  Speech  (1987) 

Common  Law  Libel  and  the  Press;  A  Primer  (1987) 

Advertising  and  Commercial  Speech  (1988) 
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Common  Law  Libel  and  the  Press:  A  Primer  ( 1 988) 
Advertising  and  Commercial  Speech  (1989) 
Common  Law  Libel  and  the  Press;  A  Primer  ( 1 989) 
Advertising  and  Commercial  Speech  (1990) 
Common  Law  Libel  and  the  Press:  A  Primer  (1990) 
Advertising  and  Commercial  Speech  (1991) 
Common  Law  Libel  and  the  Press:  A  Primer  ( 1 99 1 ) 
Constitutional  Privilege  in  Libel  Law  (1991) 
Advertising  and  Commercial  Speech  (1992) 
Common  Law  Libel  and  the  Press:  A  Primer  (1992) 
Constitutional  Privilege  in  Libel  Law  (1992) 
The  Law  of  Defamation:  Recent  Developments  1992 
Advertising  and  Commercial  Speech  (1993) 
Common  Law  Libel  and  the  Press:  A  Primer  (1993) 
Constitutional  Privilege  in  Libel  Law  (1993) 
The  Law  of  Defamation:  Recent  Developments  in  1993 
Advertising  and  Commercial  Speech  (1994) 
Advertising  and  Conmiercial  Speech  (1994) 
Constitutional  Privilege  in  Libel  Law  (1994) 
Defamation:  Recent  Developments— 1994 
Advertising  and  Commercial  Speech  (1995) 
Constitutional  Privilege  in  Libel  Law  (1995) 
1995  Developments  in  Defamation  Law 
Advertising  and  Commercial  Speech  (1996) 
Constitutional  Privilege  in  Libel  Law  (1996) 
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Recent  Developments  in  the  Law  of  Defamation  (1996) 

(b)  Manuscripts  and  Notes   In  reviewing  my  files,  I  have  found  and  submit 
herewith  in  Volume  VII  manuscripts  or  notes  (as  opposed  to  outlines  listed  above)  for  PLI 
lectures  as  follows: 

Recent  Developments  in  Defamation  Law,  November  1996 

Recent  Developments  in  Defamation  Law,  November  1995 

Recent  Developments  in  Defamation  Law,  November  1 993 

Recent  Developments  in  Defamation  Law,  November  1991 

Common  Law  Libel  and  the  Press,  November  1983 

PLI  informs  me  that  they  neither  create  nor  maintain  audio  or  video  recordings  of  these 
proceedings. 

(c)  Television.  The  1993  lecture  on  recent  developments  in  libel  law  was  later 
broadcast  on  CourtTV.  I  do  not  recall  seeing  nor  do  I  have  access  to  the  videotape. 

(d)  Press  Reports:  Editor  &  Publisher  reported  on  comments  I  made  at  the  1994 
annual  PLI  seminar.  It  is  submitted  herewith  in  Volume  VII,  at  Tab  6. 

The  Bureau  of  National  Affairs  distributes  with  its  Media  Law  Reporter,  which 
consists  of  recent  media  law  cases  in  full  text,  a  publication  called  "Law  Notes."  Law 
Notes  typically  reports,  in  a  paragraph  or  two,  on  PLI  media  law  seminar  presentations, 
including  mine.  Neither  I  nor  my  firm  retain  these  publications.  The  Bureau  of  National 
Affairs  keeps  them  for  only  three  or  four  years    Submitted  herewith  are  the  extant  reports, 
for  December  3,  1996,  November  26,  1995,  September  12,  1995,  November  22,  1994, 
and  November  30,  1983,  which  have  been  supplied  to  me  by  BNA.  (All  five  are  submitted 
herewith  in  Volume  VII,  at  Tab  7) 

2.  COLUMBL\  JOURNALISM  SCHOOL,  Since  about  1982, 1  have  lectured 
annually  (except  for  occasional  years  in  which  scheduling  conflicts  prevented  it)  to  the 
Columbia  JoumaUsm  School  class  of  Professor  Vincent  Blasi  and  columnist  Anthony 
Lewis,  and  a  predecessor  class  taught  by  Fred  Friendly,  on  law  affecting  journalists.  No 
written  material  was  prepared  therefor. 

On  October  31,  1997, 1  spoke  on  corporate  lawsuits  against  the  media,  at  a  Columbia 
Journalism  School  symposium  entitled  "Business  &  The  Press  —  Strange  Bedfellows." 
Notes  for  that  presentation  are  submitted  herewith  in  Volume  VII,  at  Tab  8. 

3.  OTHER  LECTURES  AND  ORAL  PRESENTATIONS.  I  have  spoken  fi-om 
time  to  time  at  programs  and  classes  sponsored  by,  among  others,  the  American  Bar 
Association,  Eighth  Circuit  Judicial  Conference,  National  Association  of  Broadcasters, 
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National  Newspaper  Association,  Libel  Defense  Resource  Center,  American  Society  of 
Managing  Editors,  Associated  Press  Managing  Editors,  Federal  Bar  Council,  state  and  city 
bar  associations,  at  various  colleges  and  universities,  including  Brown,  Columbia, 
Georgetown,  Harvard,  Michigan  State  University,  Southern  Oregon  State  College  and 
Yale,  and  for  other  organizations    I  have  participated  in  many  panel  discussions  relating 
to  media  law,  including  more  than  a  dozen  "Fred  Friendly  forums"  across  the  country,  and 
have  been  interviewed  and  quoted  by  print  and  broadcast  news  media  on  media-law 
topics. 

(a)  List  of  Recent  Lectures    I  have  not  kept  a  list  of  all  such  presentations    For 
the  information  of  the  Committee,  however,  the  following  is  a  list  of  such  lectures  and 
presentations  (other  than  those  at  PLI  or  the  Columbia  Journalism  School  reported  above) 
since  1991,  prepared  on  the  basis  of  yearly  reports  of  my  activities  submitted  by  me  to  my 
law  firm's  management.  I  believe  it  to  be  complete  or  substantially  complete. 

Funeral  Mass  for  Judge  Arthur  S.  Lane,  Princeton,  New  Jersey,  October  27,  1997,  eulogy. 
(Volume  Vn,  Tab  11) 

American  Bar  Association  Forum  Committee  on  Media  Law,  January  1996,  introductory 
remarks  for  panel,  of  which  I  was  moderator,  on  pre-trial  and  trial  publicity  in  the  United 
States  and  abroad.  (Volume  VU,  Tab  12) 

American  Legal  Seminars,  Inc.,  October  1995,  speech  on  business  defamation  and 
commercial  disparagement.  (Volume  VU,  Tab  13) 

Association  for  Education  in  Journalism  and  Mass  Commimication,  August  1995,  talk  on 
media  law  in  Singapore. 

Practising  Law  Institute,  July  1995,  telephone  conference  seminar  on  libel  in  cyberspace. 

National  Newspaper  Association/National  Association  of  Broadcasters/Libel  Defense 
Resource  Center  program,  September  1995,  panel  discussion  of  which  I  was  moderator  on 
a  comparison  between  American  and  British  libel  law  and  procedure.  (Volume  Vn,  Tab 
14) 

John  F.  Kennedy  School,  Harvard,  November  1994,  course  on  "The  Press  and  the 
Political  Process,"  guest  lecturer  on  general  media  law  principles    (Volume  VII,  Tab  1 5) 

American  Bar  Association,  1 994,  videotaped  preface  to  ABA  program  on  legal  writing.  (I 
do  not  have  and  have  not  seen  videotape.) 

American  Bar  Association/American  Society  of  Newspaper  Editors,  October,  1994, 
session  on  privacy  implications  of  "Newspapers  in  Cyberspace."  (Volume  VII,  Tab  16) 

Annual  convention  of  the  American  City  Business  Journals,  September  1994,  talk  on 
general  legal  matters.  (The  American  City  Business  Journals  are  a  group  of  local 
newspapers  or  magazines  devoted  to  local  business  news.) 
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New  York  Book  Publishing  Lawyer's  Group,  1994,  talk  on  comparisons  between  book 
and  newspaper  counseling.  (The  Book  Publishing  Lawyer's  Group  is  an  informal 
association  of  lawyers  representing  book  publishers  ) 

University  of  London,  April  1994,  panelist  in  program  on  20th  Anniversary  of 
"Watergate " 

New  York  State  Bar  Association,  April  1994,  panelist  in  program  on  bench,  bar  and  press 
relations. 

New  York  State  Bar  Association,  January  1994,  panelist  in  program  on  privacy  law. 

American  Bar  Association  Section  of  Legal  Education  and  Admissions  to  the  Bar  and  the 
Standing  Committee  on  Lawyer  Competence,  August  1993,  speech  on  legal  writing 
(Volume  Vn,  Tab  17.  See  also  Volume  I,  Tab  6) 

Mead  Data  Systems  at  New  York  University  Law  School,  c.  March  1993,  paneUst  on 
program  assessing  performance  of  law  schools. 

Louisiana  State  Bar  Association,  April  1992,  panelist  on  media  law  topics. 

Columbia  JoumaUsm  School  foreign  exchange  program,  1992,  talk  on  American  media 
law. 

National  Newspaper  Association/National  Association  of  Broadcasters/Libel  Defense 
Resource  Center  program,  September  1991,  talk  on  Ubel  law  topics. 

American  Bar  Association  convention,  August  1991,  panehst  on  Fred  Friendly  forum  on 
First  Amendment  topics. 

Annual  convention  of  the  American  City  Business  Journals,  June  1991,  talk  on  general 
legal  matters.  (Volume  Vn,  Tab  18.) 

Class  at  The  New  School,  April  1991,  panelist  on  press  law  topics. 

Brown  University,  March  1991,  panelist  on  Fred  Friendly  forum  on  First  Amendment 
topics. 

New  York  State  Bar  Association,  Executive  Committee  and  House  of  Delegates, 
February  1991,  presented  position  of  Association's  Media  Law  Committee  on  public 
access  to  filed  civil-court  documents 

(b)  Outlines: 

American  Legal  Seminars,  Inc.,  October  1995,  Business  Defamation  and  Commercial 
Disparagement  (co-author  with  Michael  M.  Conway).  A  copy  thereof  is  submitted 
herewith  in  Volume  VII,  at  Tab  9. 
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American  Bar  Association/ American  Society  of  Newspaper  Editors,  October  1994,  outline 
for  talk  on  privacy  implications  of  "Newspapers  in  Cyberspace  "  A  copy  thereof  is 
submitted  herewith  in  Volume  VII,  at  Tab  10. 

(c)  Additional  maomscripts  and  notes.  In  reviewing  my  files,  I  have  found,  and 
submit  herewith  in  Volume  VII,  manuscripts  or  notes  for  lectures  other  than  at  PLI  or  the 
Columbia  Journalism  School,  and  other  than  those  listed  in  subsection  (a)  above,  as 
follows: 

National  newspaper  ombudsmen's  organization,  Minneapolis,  June  1985,  on  media  law, 
generally. 

Association  of  the  Bar  of  the  City  of  New  York,  June  1985,  on  the  law  governing  liability 
for  "docudramas." 

American  Newspaper  Publisher's  Association,  May  1984,  on  recent  developments  in  press 
law. 

Associated  Press  Managing  Editors,  1983,  on  coimtersuing  plaintiffs  for  groundless 
defamation  suits. 

American  Society  of  Newspaper  Editors,  May  1982,  on  recent  developments  in  libel  law. 

Michigan  State  University  and  The  State  Bar  of  Michigan,  program  on  "The  First 
Amendment,  the  Media,  and  the  Courts,"  December  1981,  presentation  on  "Simimary 
Judgment  in  Libel  Cases." 

American  Bar  Association,  Litigation  Section,  August  1979,  on  advertising  and 
commercial  speech. 

(d)  Television:  Impromptu  comments  I  made  as  member  of  a  panel  for  the 
American  Society  of  Managing  Editors  in  May  1984  were  broadcast  on  CSPAN.  I  neither 
have  nor  have  access  to  videotapes  of  the  broadcast. 

In  May,  1990, 1  gave  a  lecture  at  Southern  Oregon  State  College,  Ashland,  Oregon.  The 
subject  was  "The  New  Censorship;  First  Amendment  Problems  in  the  1990's."  It  was 
delivered  from  a  prepared  text,  which  I  did  not  retain.  (See  newspaper  report.  Volume 
Vn,  Tab  30).  It  was  broadcast  on  a  local  television  station.  I  do  not  have  or  have  access 
to  a  tape  of  the  broadcast.  Neither  the  college  (now  Southern  Oregon  University),  The 
Medford  Mail  Tribune,  co-sponsor  of  the  talk,  or  the  television  station  have  retained  a 
copy. 

I  have,  on  an  estimated  eight  to  ten  occasions,  served  as  a  guest  commentator  on  media 
related-cases  or  questions  for  CourtTV.  While  they  were  each  videotaped,  I  have 
preserved  only  one,  about  a  libel  trial  in  Texas  in  or  about  September  1 996.  A  copy  of  the 
videotape  is  submitted  herewith. 
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(e)  Press  Reports. 

The  following  reports  on  speeches  or  other  oral  presentations  I  made  are  submitted 
herewith  in  Volume  VII: 

U.S.  News  &  World  Report,  August  16,  1993,  reported  on  my  presentation  to  the 
American  Bar  Association  Section  of  Legal  Education  and  Admissions  to  the  Bar  and  the 
Standing  Committee  on  Lawyer  Competence. 

The  ABA  Journal,  October  1993,  reported  on  the  same  presentation. 

(According  to  my  notes,  an  article  in  USA  Today  reported  on  the  same  session.  I  have 
not  retained  in  my  files,  and  could  not  retrieve  using  NEXIS,  a  copy  of  the  article.) 

TJte  New  York  Law  Journal,  on  January  28,  1991,  reported  comments  I  made  during  the 
presentation  of  the  position  of  the  New  York  State  Bar  Association  Media  Law 
Committee  on  pubhc  access  to  filed  civil-court  documents  to  the  Association's  Executive 
Committee  and  House  of  Delegates. 

The  Wall  Street  Journal  "Viewpoint"  op-ed  colimin,  for  Thursday,  June  7,  1990,  quoted 
fi'om  my  speech  at  Southern  Oregon  State  College. 

The  Medford Mail  Tribune,  May  8,  1990,  reported  on  my  speech  at  Southern  Oregon 
State  College. 

Editor  &  Publisher,  August  7,  1982,  quoted  fi-om  my  presentation  to  the  American 
Newspaper  Publisher's  Association,  May  1982,  on  recent  developments  in  press  law. 

Business  Week,  June  14,  1982,  reported  comments  I  made  during  the  same  presentation. 

E.  CONGRESSIONAL  TESTIMONY: 

On  April  3,  1987,  on  my  own  behalf,  I  testified  before  the  United  States  House  of 
Representatives  Subcommittee  on  Commerce  and  Energy  with  respect  to  bans  on  tobacco 
advertising.  A  copy  of  my  submission  (or  a  draft  thereof)  is  submitted  herewithin  Volume 
Vn,  at  Tab  33. 

On  April  23,  1986,  on  behalf  of  Dow  Jones  &  Company,  Inc.,  I  testified  before  the  United 
States  Senate  Rules  Committee  with  respect  to  computerization  of  campaign  contribution 
records.  A  copy  of  my  submission  (or  a  draft  thereof)  is  submitted  herewith  in  Volume 
vn  at  Tab  34) 

13.       Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

Excellent.  Physical  examinations  in  December  1996  and  January  1997  (two  sessions). 


13 


76 


14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

None. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
signiflcant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment  was 
affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state  constitutional  issues,  together 
with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the  opinions 
listed  were  not  officially  reported,  please  provide  copies  of  the  opinions. 

Not  applicable. 

16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

Commissioner,  New  York  City  Commission  on  Public  Information  and  Communication 
1995  -  date.  (Unpaid;  Mayoral  appointment.)  I  have  never  been  a  candidate  for  public 
oflBce. 

17.  Legal  Career: 

a.         Describe  chronologically  your  law  practice  and  experience  after 
graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

Law  Clerk,  Hon.  Arthur  S.  Lane,  United  States  District  Court  for  the 
District  of  New  Jersey,  September  1963  -  August  1964.  I  was  Judge 
Lane's  only  law  clerk  during  this  year,  assisting  him  in  research  and  writing. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

I  have  never  practiced  alone 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

September  1964  -  January  1974;  August  1974  -  April  1986,  Patterson, 
Belknap,  Webb  &  Tyler  and  predecessor  firm.  Associate,  1964-1970; 
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Partner,  1970  -  1974;  1974  -  1986,  1 133  Avenue  of  the  Americas,  New 
York,  New  York  10036,212/336-2000.  During  the  first  six  years  at 
Patterson,  Belknap,  I  was  engaged  as  an  associate  attorney  in  the  general 
practice  of  law,  executing  both  corporate  and  litigation  assignments    I 
became  a  partner  on  November  1 ,  1 970,  continuing  both  corporate  and 
litigation  work.  I  left  the  firm  for  employment  by  the  United  States  House 
of  Representatives  in  January  1974  and  returned  to  the  firm  as  a  partner  in 
August  of  the  same  year.  After  my  return,  I  specialized  increasingly  in 
litigation  and  media  law 

January  1974  -  August  1974,  United  States  House  of  Representatives, 
Committee  on  the  Judiciary,  Impeachment  Inquiry  Staff,  Associate  Special 
Counsel/Senior  Associate  Special  Counsel,  Raybum  House  Office 
Building,  Room  2138,  Washington,  DC.  20515,  202/225-3951.  I  was  in 
charge  of  a  task  force  of  approximately  ten  lawyers  reviewing  the 
interaction  between  the  White  House  and  various  government  agencies. 

September  1978  -  present;  Secretary,  Ottaway  Newspapers,  Inc.  (wholly 
owned  subsidiary  of  Dow  Jones  &  Company,  Inc.);  Post  Office  Box  401, 
Campbell  Hall,  New  York;  9 14/294-8 181.  This  is  an  administrative 
position  involving  attendance  at  meetings,  taking  minutes  and  giving 
occasional,  miscellaneous  legal  advice. 

May  1986  -  date,  Gibson,  Dunn  &  Crutcher  LLP,  Partner,  200  Park 
Avenue,  New  York,  New  York  10166-0193,212/351-4000.  I  have 
continued  my  practice  focusing  largely  on  litigation  and  media  matters. 

What  has  been  the  general  character  of  your  law  practice, 
dividing  it  into  periods  with  dates  if  its  character  has  changed 
over  the  years? 

See  answer  to  subsection  2,  below. 

Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in 
which  you  have  specialized. 

1964  -  1974:  During  this  period,  my  practice  was  largely  corporate, 
although  I  also  dealt  with  defamation  and  related  litigation  and  publication 
advice  for  Dow  Jones  publications,  including  The  Wall  Street  Journal, 
Barron's  National  Business  and  Financial  Weekly.  My  corporate  practice 
included  routine  corporate  management  (minutes,  resolutions,  etc.), 
mergers  and  acquisitions,  and  the  negotiation  and  drafting  of  a  variety  of 
business  agreements.  I  was  also  intensively  involved  ft^om  1 964  through 
1973,  as  junior  counsel  for  my  firm's  client  Chemical  Bank,  in  the 
settlement  among  a  large  number  of  financial  and  other  institutions  of 
American  Express  Company's  alleged  $135  million  liability  in  connection 
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with  the  notorious  "Tino  DeAngelis  salad  oil  swindle  "  (In  the  early 
1960's,  Mr  DeAngeles  used  phony  warehouse  receipts  as  collateral  for 
loans  for  over  $100  milhon  dollars  from  numerous  institutions.)  Early 
during  this  period,  I  began  to  work  for  Dow  Jones,  assisting  the  company 
in  its  corporate  transactions,  including  corporate  acquisitions,  vetting 
material  prior  to  publication,  and  representing  the  company  in  a  variety  of 
libel,  breach  of  contract,  and  similar  lawsuits  in  various  parts  of  the 
country 

1974  -  1989:  I  became  principal  outside  counsel  for  Dow  Jones  & 
Company,  Inc.,  publisher  of,  inter  alia.  The  Wall  Street  Journal  and 
Barron's  National  Business  and  Financial  Weekly,  and  was  named  Dow 
Jones's  General  Counsel  in  1982.  Although  I  did  not  work  exclusively  for 
Dow  Jones,  throughout  this  period  I  carried  day-to-day  responsibility  for 
Dow  Jones's  litigation  matters  throughout  the  world,  including  defamation, 
antitrust,  intellectual  property  and  similar  cases,  supervising  and 
participating  in  all  such  litigation.  On  a  daily  basis,  I  advised  the  editors 
and  reporters  of  Dow  Jones  publications  on  all  legal  matters  including 
performing  pre-publication  review  of  articles  and  providing  advice  on  the 
legal  implications  of  reporting  efforts.  On  Dow  Jones's  behalf,  I  dealt  with 
all  threats  of  actions,  and  challenges  to  newsgathering  activities  and 
published  articles,  including  allegations  of  libel,  invasion  of  privacy  and 
related  torts;  allegations  of  securities  violations,  including  insider  trading  by 
reporters;  access  by  reporters  to  proceedings  and  records  of  courts  and 
public  agencies;  and  protection  of  journalists'  sources,  source  material  and 
unpublished  information  in  the  course  of  responding  to  civil  and  criminal 
subpoenas. 

It  was  during  this  period  that  I  began  writing,  speaking,  and  teaching 
widely  on  press-law  topics.  (See  answers  to  question  12  above.) 

1989  -  date:  Employing  lawyers  whom  I  had  trained  at  Gibson,  Dunn  & 
Crutcher,  Dow  Jones  began  in  1989  to  bring  the  day-to-day  supervision  of 
litigation  and  counseling  functions  in-house.  I  therefore  traded  my  title  of 
"General  Counsel"  of  Dow  Jones  for  "Principal  Outside  Counsel,"  which  I 
retain  today,  and  broadened  the  base  of  my  practice.  I  have,  since  1989, 
also  represented  Newsday  (Times  Mirror  Co.),  Time  Inc.  and  its 
publications.  The  New  York  Daily  News,  The  New  York  Times,  The 
Washington  Post,  USA  Today,  CNN,  Canadian  Broadcasting  Corporation, 
The  Louisville  Courier-Journal,  Random  House,  The  National  Law 
Journal,  Crain's  New  York  Business,  and  others  in  a  wide  variety  of  cases, 
and  counseled  them,  frequently  in  crisis,  on  the  legal  implications  of  the 
gathering  and  dissemination  of  news. 

I  have  continued  to  represent  Dow  Jones,  as  principal  outside  counsel,  on  a 
daily  basis,  world-wide.  For  example,  I  was  responsible  for  the  Crinkley 
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litigation  referred  to  in  paragraph  18,  (c)  9,  below.  I  have  assisted  in 
overseeing  foreign  legal  matters  referred  to  in  paragraph  19,  below    I 
frequently  and  regularly  consult  with  editors  and  inside  legal  counsel  on 
editorial  and  legal  issues    I  have  been  in  charge  of  all  libel  litigation  against 
the  company  in  the  courts  of  New  York    In  March  1997,  a  Houston, 
Texas  jury  rendered  a  $222  miUion  verdict  in  a  hbel  case  against  The  Wall 
Street  Journal,  the  largest  such  verdict  in  history    Thereafter,  I  began,  at 
the  request  of  Dow  Jones  management,  to  oversee  the  group  of  lawyers 
from  New  York,  Washington  DC  and  Texas  assigned  to  pursue  post-trial 
motions  and  appeals,  and  to  assess  for  the  company  the  factors  that  led  to 
the  verdict 

1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all? 

If  the  frequency  of  your  appearances  in  court  varied,  describe 
each  such  variance,  giving  dates. 

My  appearance  in  court  has  varied  widely  depending  on  the 
exigencies  of  my  practice.  I  have  been  involved  throughout  various 
trials,  as  described  in  subparagraph  17.  c.  4,  below.  I  have 
appeared  in  trial  courts  from  time  to  time  on  a  variety  of  motions 
related  to  ongoing  htigation  —  motions  for  simimary  judgment,  for 
example  —  and  in  coimection  with  subpoenas  for  the  testimony  of 
journalists  or  their  source  documents,  or  in  seeking  journalists' 
access  to  docimients  in  court  or  in  government  agencies.  I  have 
handled  a  variety  of  appeals  in  federal  and  state  courts  of  the  sort 
detailed  in  my  response  to  question  1 8.  (c),  below.  I  have  attended 
and  assisted  in  court  proceedings  in  many  places  here  and  abroad  in 
which  I  have  not  myself  appeared  formally,  particularly  in 
connection  with  my  responsibihties  as  lawyer  in  charge  of  htigation 
for  Dow  Jones. 

2.         What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

Approximately  65%. 

(b)  state  courts  of  record; 
Approximately  35%. 

(c)  other  courts. 

None,  except  for  the  occasional  appearance  in  foreign  courts 
referred  to  in  the  response  to  question  19,  below. 
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What  percentage  of  your  litigation  was: 

(a)  civil; 

95%. 

(b)  criminal. 

5%. 

State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

One;  associate  counsel  {Calabrian  Co.  v.  Bangkok  Bank,  Ltd.  (S.D.N.  Y 
1978)  (international  contract  litigation)  (bench  trial))    Although  Calabrian 
was  the  only  significant  litigation  in  which  I  personally  examined  and  cross- 
examined  witnesses,  there  have  been  other  cases  in  which  I  was  present 
throughout,  engaged  in  pre-trial,  trial  and  post-trial  proceedings.  In 
English  V.  Dow  Jones  (N.D.  Tex.  1972),  a  hbel  case,  I  assisted  in 
discovery,  preparing  witnesses  and  briefs,  readying  the  case  for  trial,  and 
assisted  trial  counsel  at  trial.  In  Kolling  v.  Dow  Jones  (Cal.  Super.  Ct. 
1977),  an  antitrust  case,  I  engaged  in  the  discovery  process,  prepared 
briefs,  argued  motions,  prepared  witnesses,  assisted  at  trial,  and  prepared 
substantive  documents  on  appeal.  In  Chicago  Board  of  Trade  v.  Dow 
Jones  (111.  Cir.  Ct.  1982),  referred  to  in  paragraph  18.  (c)  10,  below,  I  was 
engaged  in  all  aspects  of  the  case,  advising  the  client  prior  to  litigation, 
drafling  pleadings,  conducting  discovery,  preparing  witnesses  for  trial,  and 
attending  and  advising  at  trial.  I  prepared  the  briefs  in  and  argued  the 
subsequent  appeals  both  in  the  Appellate  Court  and  Supreme  Court  of 
Illinois.  In  Rudin  v.  Dow  Jones  (S.D.N.Y.  1983),  a  defamation  suit,  I 
similarly  assisted  in  pleading  and  discovery,  was  responsible  for  the  motion 
practice,  engaged  in  preparation  for  trial,  and  attended  and  assisted  trial 
counsel  during  the  trial.  In  Crinkley  v.  Dow  Jones  (111.  Cir.  Ct.  1991), 
referred  to  in  paragraph  18.  (c)  9,  below,  I  was  engaged  from  beginning  to 
end  in  pleading,  discovery,  motion  practice,  assisting  in  preparation  for 
trial,  assisting  at  trial,  being  personally  responsible  for  the  trial  motion  and 
subsequent  appellate  practice  that  resuked  in  overturning  of  the  jury's 
multimilhon  dollar  award,  and  participated  in  the  subsequent  negotiations 
that  led  to  eventual  settlement. 

Libel  and  other  media  cases,  which  have  represented  a  large  proportion  of 
my  litigation  work,  typically  hinge  on  issues  of  law  rather  than  issues  of 
fact.  They  are,  therefore,  ordinarily  prepared  for,  but  disposed  of  prior  to, 
trial.  In  coimection  with  my  representation  of  clients,  I  have  thus 
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frequently  either  supervised  or  conducted  the  preparation  of  cases  that 
were  won  on  motion,  settled  (typically  for  non-monetary  consideration),  or 
discontinued,  but  not  ultimately  tried    I  have  also  frequently  been  involved 
in  motions  and  appeals  relating  to  journalists'  access  to  courts,  agencies  and 
records,  motions  to  quash  subpoenas,  and  similar  proceedings,  and 
preparation  of  amicus  curiae  submissions  in  press-law  cases . 

5.         What  percentage  of  these  trials  was: 

(a)  jury; 

Of  the  cases  listed  above,  66  2/3%  were  jury  cases. 

(b)  non-jury. 

Of  the  cases  listed  above,  33  1/3%  were  non-jury  cases. 

18.        Litigation;  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and 
date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify 
the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of  the  case.  Also  state  as  to 
each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before 
whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel 
and  of  principal  counsel  for  each  of  the  other  parties. 

1.  1993  -  1997.  Millus  v.  Newsday,  Inc.,  89  N.Y.2d  840,  675  N.E.2d  461, 

652  N.Y.S.2d  726  (1996)  {per  curiam),  ceri.  denied,  1 17  S.Ct.  1313  (1997). 

Defendants  reported  in  an  editorial,  allegedly  falsely,  that  plaintiff,  a  candidate  for 
public  office,  "admits  he  doesn't  expect  to  win  and  is  relieved  by  the  prospect." 
The  New  York  Court  of  Appeals  held  the  statement  to  be  protected  opinion  under 
New  York  constitutional  law  and,  if  a  misquotation,  also  protected  by  the  United 
States  Constitution  because  it  was  not  made  with  "actual  malice."  The  decision 
preserved  broad  opinion  protection  in  New  York  and  protection  for  inadvertent 
misquotation  under  United  States  Supreme  Court  decisions  in  Masson  v.  New 
Yorker  Magazine,  Inc.  and  New  York  Times  Co.  v.  Sullivan.  I  represented 
defendants  Newsday  and  the  author  throughout  discovery,  led  the  briefing  effort  on 
summary  judgment  in  the  Supreme  Court  and  the  Appellate  Division,  briefed  to  the 
Appellate  Division  a  successful  motion  for  a  discretionary  appeal  to  the  Court  of 
Appeals,  and  briefed  and  argued  the  appeal  to  the  Court  of  Appeals. 
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Associate  Counsel: 

Mitchell  A.  Karlan,  Esq 
Preeta  D.  Bansal,  Esq. 
Gibsoti,  Dunn  &  Crutcher  LLP 
200  Park  Avenue 
New  York,  NY.  10166 
212/351-4000 

Opposing  Counsel: 

Paul  F.  Millus,  Esq. 
Snitow  &  Pauley 
345  Madison  Ave. 
New  York,  NY.  10017 
212/599-4500. 

2.  1990  -  1996.  Mott  v.  Anheuser-Busch,  Inc.,  910  F.  Supp.  868  (N.D.N. Y. 

1995)  (Munson,  J.),  affdmem.,  1996  U.S.  App.  LEXIS  26083  (2d  Cir.  1996) 
(Winter,  J). 

Based  on  an  investigation  made  by  inside  and  outside  counsel,  the  general  counsel 
of  Anheuser-Busch  publicly  announced  that  three  employees  of  an  upstate  New 
York  brewery  were  primarily  responsible  for  environmental-law  violations  by  the 
company.  One  of  the  employees  brought  suit  against  the  company  and  its  general 
counsel  for  libel.  Summaryjudgment  was  granted  for  the  defendants.  Under  New 
York  law  developed  in  the  context  of  suits  against  the  media,  a  plaintiff  cannot 
ordinarily  recover  for  libel  without  first  proving  that  the  defendant  was  grossly 
irresponsible.  The  District  Court  held,  inter  alia,  that  the  standard  applied  to 
nonmedia  defendants  and  that  the  statements  by  the  general  counsel  were  not,  as  a 
matter  of  law,  grossly  irresponsible  because  they  were  based  on  the  investigation. 
I  represented  defendants  throughout  the  litigation,  fi-om  pleading  through  extensive 
discovery  to  the  successful  motion  for  summary  judgment  and  appeal,  which  I 
briefed  and  argued. 

Co-counsel: 

Walter  L.  Meagher,  Jr.,  Esq. 
Carl  W.  Peterson,  Jr.,  Esq. 
Michael  A.  Oropallo,  Esq. 
Hancock  &  Estabrook 
1500MONYTowerI 
Post  Office  Box  4976 
Syracuse,  New  York  13221 
315/471-3151 
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Associate  Counsel 


Edward  T.  Ferguson,  III,  Esq 

New  York  City  Trade  Waste  Commission 

253  Broadway,  10th  Floor 

New  York,  NY.  10007 

212/676-6204 

Mary  P.  Donlevy,  Esq. 
CMeiveny  &  Myers  LLP 
6 1 0  Newport  Center  Drive 
Newport  Beach,  CA  92660-6429 

714/760-9600 

(Mr.  Ferguson  and  Ms.  Donlevy  were 
associates  at  Gibson,  Dunn  &  Crutcher  LLP 
at  the  time  of  this  litigation.) 

Opposing  Counsel: 

Mario  D'Arrigo,  Esq. 
75 1 5  Morgan  Road 
Liverpool,  New  York  13090 
315/451-2383. 

3.  1994  -  1996.  Bryks  v.  Canadian  Broadcasting  Corp.,  928  F.  Supp.  381 

(S.D.N.Y.  1996)  (Mukasey,  J);  Bryks  v.  Canadian  Broadcasting  Corp.,  906  F. 
Supp.  381  (S.D.N.Y.  1995)  (Mukasey,  J). 

Cable  News  Network  rebroadcast  a  small  portion  of  a  program  previously 
broadcast  by  the  Canadian  Broadcasting  Company  about  charges  of  misbehavior 
made  against  the  plaintiff  in  Manitoba.  Plaintiff  brought  a  libel  suit  in  federal  court 
in  New  York  against  both  broadcasters.  The  questions  presented  on  summary 
judgment  were  (i)  whether  CNN  was  protected  from  liability  by  the  fact  that  it  had 
merely  rebroadcast  what  it  had  received  from  the  CBC,  and  (ii)  whether  the  United 
States  District  Court  for  the  Southern  District  of  New  York  had  jurisdiction  over 
the  CBC  for  purposes  of  this  htigation.  Held,  on  motions  for  summary  judgment: 
(i)  the  so-called  "wire-service"  defense,  which  protects  newspapers  from  liability 
for  defamation  when  they  republish  material  from  news  services  such  as  the 
Associated  Press  or  Reuters,  protects  a  television  rebroadcast  of  material  suppUed 
by  another  network,  and  (ii)  under  the  Foreign  Sovereign  Immunity  Act,  28  U.S.C. 
§  1605,  foreign-government  owned  broadcasters  are  immune  from  defamation 
suits  in  United  States  courts  despite  language  of  the  Act  that  allows  liability  for 
commercial  activity  of  a  foreign  state  that  has  a  "direct  effect"  in  the  United  States. 
The  case  was  important  both  in  establishing  the  applicability  of  the  "wire  service" 
defense  in  the  context  of  television  broadcasting  and  in  analyzing  the  extent  to 
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which  foreign-government  owned  broadcasters  are  subject  to  suit  in  the  United 
States  I  led  briefing  of  motion  on  the  first  point  and  supervised  briefing  of  the 
motion  on  the  second  point.  (The  motions  were  decided  without  oral  argument.) 

Associate  counsel: 

Lawrence  Byrne,  Esq. 

Jonathan  Israel,  Esq. 

Gibson,  Dunn  &  Crutcher  LLP 

200  Park  Avenue 

New  York,  N.Y.  10166 

212/351-4000 

Opposing  Counsel: 

Gary  S.  Jacobson,  Esq. 
Lovell  &  Skimick,  LLP 
63  Wall  Street 
New  York,  NY.  10005 
212/608-1900. 

4.  1995  -  1996.  Procter  &  Gamble  Co.  v.  Bankers  Trust  Co.,  78  F.3d  219 

(6th Cir.  1996)  (Opinion by  Merritt,  C.J). 

Procter  &  Gamble  Co.  had  brought  suit  against  Bankers  Trust  Co.  in  U.S.  District 
Court  in  Cincinnati  alleging  fi^aud  in  coimection  with  the  sale  of  derivative 
securities  to  Procter  &  Gamble.  When  Business  Week  magazine  was  given 
documents  about  the  lawsuit  that  were  subject  to  a  protective  order,  the  U.S. 
District  Judge  presiding  over  the  case  enjoined  Business  Week  fi-om  publishing  an 
article  containing  information  from  the  documents.  Business  Week  appealed  to  the 
United  States  Court  of  Appeals  for  the  Sixth  Circuit,  claiming  that  the  injunction 
was  a  prior  restraint  prohibited  by  the  First  Amendment.  I  prepared  briefs  and 
argued  before  the  Sixth  Circuit  on  behalf  of  Dow  Jones,  The  Cincinnati  Enquirer, 
The  Los  Angeles  Times,  Newsday,  and  The  American  Society  of  Newspaper 
Editors  as  amici  curiae  supporting  Business  Week.  The  Sixth  Circuit  held  that  the 
district  court  was  prohibited  by  the  First  Amendment  fi-om  issuing  the  injunction. 
The  Court  of  Appeals  underscored  the  absoluteness  of  the  rule  that  injunctions 
against  non-parties  cannot  be  used  to  insure  court-ordered  confidentiality    It 
thereby  made  clear  that  a  journalist  who  obtains  such  information  and  then  seeks 
comment  on  it  fi-om  a  litigant  prior  to  publication  may  do  so  without  risking  a 
judicial  restraint  on  pubhcation. 
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Counsel  for  McGraw-Hill  (Business  Week) 

Victor  A.  Kovner,  Esq, 
Lankenau,  Kovner,  Kurtz  &  Outt 
New  York,  New  York  10019 
212/489-8230 

Kenneth  Vittor,  Esq. 

General  Counsel 

The  McGraw-Hill  Companies 

1221  Avenue  of  the  Americas,  48th  Floor 

New  York,  NY.  10020 

212/512-2564 

Associate  Counsel: 

Theodore  J.  Boutrous,  Jr.,  Esq. 
Gibson,  Dunn  &  Crutcher  LLP 
1050  Connecticut  Ave.,  N.W. 
Washington,  DC.  20036 
202/955-8688 

Counsel  for  Individual  Amici 

Stuart  D.  Karle,  Esq. 
Assistant  General  Counsel 
Dow  Jones  &  Company,  Inc. 
World  Financial  Center 
200  Liberty  Street 
New  York,  NY  10281 
212/416-2164 

Kenneth  A.  Richieri,  Esq. 

The  New  York  Times  Company 

229  West  43rd  Street 

New  York,  NY  10036 

212/556-1760 

Carolyn  Schurr,  Esq 

General  Counsel 

Newsday,  Inc.  [Times  Mirror  Corp.] 

235  Pinelawn  Road 

Melville,  NY  11747-4250 

516/843-5428 
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Barbara  W  Wall,  Esq 

Vice  President/Senior  Legal  Counsel 

Gannett 

1100  Wilson  Boulevard 

Arlington,  VA  22234 

703/284-6951 

Richard  M.  Schmidt,  Esq. 

for  The  American  Society  of  Newspaper  Editors 
Cohn  &  Marks 

1333  New  Hampshire  Avenue,  N.W. 
Suite  600 

Washington,  DC  20036 
202/293-3860 

Slade  R.  Metcalf,  Esq. 

for  Magazine  Publishers  of  America,  Inc. 
Squadron,  EUenoff,  Plesent  &  Sheinfeld 
551  Fifth  Avenue 
New  York,  NY  10176 
212/661-6500 

Lee  Levine,  Esq 

for  The  Newsletter  Publishers  Association 
Levine  Pierson  Sullivan  &  Koch,  L.L.P. 
1050  Seventeenth  Street,  N.W. 
Suite  800 

Washington,  DC  20036 
202/508-1110 

Karlene  W.  Goller,  Esq. 
Times  Mirror  Co. 
Times  Mirror  Square 
Los  Angeles,  CA  90053 
213/237-3760 

Counsel  for  Procter  &  Gamble 

John  D  Luken,  Esq 
Dinsmore  &  Shohl 
225  East  Fifth  St. 
Cincinnati,  Ohio,  45202-3172 
513/977-8200 
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Counsel  for  Bankers  Trust  Co 

Thomas  B  Ridgley,  Esq 

Vorys,  Sater,  Seymore  &  Pease 

52  East  Gay  St 

Columbus,  Ohio,  43216-1008 

614/464-6400. 

5.  1994  -  1995   Maddox  v.  Williams,  23  Media  L  Rep  (BNA)  21 18  (Ky 

Cir.  Ct.,  JeflFerson  Co.,  1995)  (Wine,  J.). 

Maddox  V.  Williams  was  brought  in  Kentucky  state  court  by  a  Louisville  law  firm 
representmg  Brown  &  Williamson  Tobacco  Corp.  against  a  paraprofessional 
formerly  employed  by  the  firm.  The  firm  and  Brown  &  Williamson,  an  intervenor 
alleged  that  the  paraprofessional  had  disseminated  to  the  press  and  others 
confidential  Brown  &  Williamson  documents  relating  to  smoking  and  health    In 
the  course  of  the  litigation.  Brown  &  WiUiamson  subpoenaed  several  newspapers, 
including  The  Louisville  Courier-Journal  (in  Kentucky),  USA  Today  (in  Virginia) 
and  The  Washington  Post.  The  New  York  Times,  and  The  National  Law  Journal  ' 
(in  the  District  of  Columbia),  seeking  their  production  of  the  leaked  documents  in 
order  to  confirm  that  the  defendant  had,  in  fact,  supplied  them.  On  behalf  of  the 
newspapers,  I  briefed  and  argued  the  Virginia  and  Kentucky  motions.  The  courts 
held  that  the  United  States  Constitution,  Virginia  common  law,  and  a  Kentucky 
statute  prohibited  such  compelled  disclosure.  The  District  of  Columbia  subpoenas 
were  eventually  withdrawn.  The  cases  estabhshed  (i)  a  qualified  privilege  for  the 
identity  of  confidential  news  sources  during  the  course  of  civil  litigation  apparently 
for  the  first  time  in  Virginia,  and  (ii)  the  availability  of  the  Kentucky  statute's 
protection  in  the  face  of  an  argument  that  the  newspaper,  as  a  witness  to  criminal 
or  tortious  behavior,  was  not  entitled  to  protection.  These  motions  were  part  of 
broader  Brown  &  Williamson  discovery  eflForts  that  included  subpoenas  to 
members  of  the  House  of  Representatives  {see  Brown  &  Williamson  Tobacco 
Corp.  V.  Williams,  62  F.3d  408  (DC.  Cir.  1995))  and  an  action  against  The 
University  of  California,  San  Francisco  (see  "California:  Tobacco  Papers  Stay 
Open,"  National  Law  Journal,  p.  A-8  col.  1,  June  5,  1995,  and  Brown  & 
Williamson  Tobacco  Corp.  v.  Regents,  1995  Cal.  LEXIS  4289  (Cal  Supreme  Ct 
1995))  ^ 

Local  Counsel: 

Charles  J.  Cronan,  IV,  Esq. 

Scot  A.  Duvall,  Esq. 

Catherine  Crawford  Young,  Esq. 

Stites  &  Harbison 

400  West  Market  St. 

Louisville,  KY  40202-3352 

502/587-3400 
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Associate  Counsel: 

Theodore  J.  Boutrous,  Jr.,  Esq. 
Gibson,  Dunn  &  Crutcher  LLP 
1050  Connecticut  Ave.,  N.W. 
Washington,  DC.  20036 
202/955-8688 

Counsel  for  Individual  Press  Clients 

Albert  Robbins,  Esq. 
General  Counsel 
National  Law  Journal 
345  Park  Avenue  South 
New  York,  New  York  10010 
212/545-5911 

Denise  B.  Leary,  Esq. 
Deputy  General  Counsel 
National  Public  Radio,  Inc. 
635  Massachusetts  Avenue,  N.W. 
Washington,  D.C.  20001 
202/414-2049 

Adam  Liptak,  Esq. 
The  New  York  Times 
229  West  43rd  Street 
New  York,  NY  10036 
212/556-1882 

Mary  Ann  Werner,  Esq. 
General  Counsel 
The  Washington  Post 
1150  15th  Street,  N.W. 
Washington,  D.C.  20071 
202/334-6575 

Opposing  Counsel: 

Gordon  A.  Smith,  Esq. 

King  &  Spalding 

191  Peachtree  St.,  N.E. 

Atlanta,  Georgia  30303-1763 

404/572-4600 
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William  C.  Hendricks,  III 

King  &  Spalding 

1730  Pennsylvania  Ave  ,  N  W 

Washington,  DC,  20006-4706 

202/737-0500. 

6  1992-1994    »7/5on  v.  5e/in,  21  MediaL.  Rep.  (BNA)  2028  (N.D.  Tex. 

1993)  (Buchmeyer,  J.),  affd,  20  F  3d  644  (5th  Cir.)  (JoUy,  J.),  cert,  denied.  513 
U.S.  930  (1994). 

The  defendant  David  Belin,  a  lawyer,  was  on  the  staff  of  the  Warren  Commission, 
which  investigated  and  reported  on  the  assassination  of  President  John  F.  Kennedy. 
A  newspaper  reporter  from  Dallas,  Texas  telephoned  the  defendant  in  Des  Moines, 
Iowa,  where  the  defendant  lived  and  worked,  and  questioned  him  about  a  theory 
held  by  the  plaintiff,  a  Pennsylvania  resident,  related  to  the  assassination. 
Statements  purportedly  made  by  the  defendant  were  included  in  an  article  in  the 
reporter's  Dallas  newspaper.  On  the  basis  of  the  article,  the  plaintiff  brought  suit  in 
Texas  against  the  defendant  for  libel.  The  United  States  District  Court  for  the 
Northern  District  of  Texas  held,  affirmed  by  the  Fifth  Circuit,  that  it  did  not  have 
jurisdiction  over  the  defendant.  The  defendant  had  not,  by  answering  the 
telephone  and  the  reporter's  questions,  "purposefully  availed  himself  of  the  benefits 
and  protections"  of  Texas  law,  and  the  assertion  of  jurisdiction  over  him  offended 
"traditional  notions  of  fair  play  and  substantial  justice,"  rendering  jurisdiction 
impermissible  under  the  due  process  clause.  The  case  thus  recognized,  apparently 
for  the  first  time  in  this  context,  the  freedom  of  persons  from  being  haled  into 
courts  in  distant  states  because  of  statements  made  to  inquiring  journalists  in  those 
states.  I  represented  Mr.  Belin,  briefing  his  motion  to  dismiss  in  the  trial  court  and 
on  appeal.  (The  Fifth  Circuit  decided  the  appeal  without  hearing  oral  argument.) 

Associate  Counsel: 

Thomas  C.  McGraw,  Esq. 

Alan  R.  Richey,  Esq. 

Gibson,  Dunn  &  Crutcher  LLP 

1717  Main  Street 

Dallas,  Texas  75201-7390 

214/698-3100 

Client: 

David  Belin,  Esq. 

Belin,  Harris,  Lamson  &  McCormick 

2000  Financial  Center 

Des  Moines,  Iowa  50309 

515/243-7100 
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Opposing  Counsel: 

D.  Bradley  Kizzia,  Esq 

Strasburger  &  Price 

901  Main  Street,  Suite  4300 

Dallas,  Texas,  75202 

214/651-4300. 

7.  1995  -  1996    United  States  v.  Amodeo,  71  F.3d  1044  (2d  Cir  1995) 
(Minor,  J);  United  States  v.  Amodeo,  44  F.3d  1044  (2d  Cir  1995)  (Winter,  J). 

Newsday,  a  Long  Island,  New  York-based  daily  newspaper,  sought  to  gain  access 
to  documents  filed  in  the  federal  district  court  with  respect  to  a  court-monitored 
investigation    The  docimients  sought  by  Newsday  related  to  a  White  House 
employee.  The  Second  Circuit  held  on  the  first  appeal  that  the  document  was  a 
court  document  subject  to  the  presumption  of  access.  On  the  second  appeal,  the 
Second  Circuit  set  forth  in  detail  the  weight  to  be  given  to  the  presumption  and  the 
factors  to  be  balanced  against  disclosure,  remanding  the  case  to  the  district  court 
for  such  a  determination.  (The  district  court  ultimately  decided  not  to  release  the 
documents  on  privacy  grounds.)  The  two  decisions  represent  the  Circuit's  most 
careful  and  detailed  examination  to  date  of  the  rights  of  the  press  to  access  to 
court  documents.  As  partner  in  charge  of  the  matter,  I  supervised  the  briefing  and 
argument  of  the  first  appeal,  drafted  and  supervised  the  preparation  of  the  draft  of 
the  briefs  in  the  second  appeal,  and  argued  the  second  appeal. 

Associate  Counsel: 

Leslie  E.  Moore,  Esq. 
Lisa  A.  Sleboda,  Esq. 
Gibson,  Dimn  &  Crutcher  LLP 
200  Park  Avenue 
New  York,  N.Y.  10166 
212/351-4000 

Opposing  Counsel: 

Stephen  Gillers,  Esq. 

New  York  University  School  of  Law 

40  Washington  Square  So 

New  York,  New  York 

212/998-6100. 

8.  1994  -  1996.   United  Kingdom  v.  Goodwin,  (1996)  22  EHRR  123. 

Article  10  of  the  European  Convention  on  Human  Rights  provides  that  "Everyone 
has  the  right  to  fi-eedom  of  expression.  This  right  shall  include  fi-eedom  ...  to 
receive  and  impart  information  and  ideas  without  interference  by  public  authority." 
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William  Goodwin,  an  English  reporter,  had  been  held  in  contempt  by  the  UK 
courts,  affirmed  by  the  House  of  Lords,  for  failing  to  disclose  the  source  of 
confidential  business  information  that  had  been  supplied  to  him  for  publication 
The  European  Commission  on  Human  Rights  and  the  European  Court  of  Human 
Rights  held  that  the  U.K.  courts'  decisions  were  contrary  to  the  Convention's  free 
speech  provisions  because  those  provisions  imply  protection  for  the  identity  of 
confidential  news  sources.  The  Court's  actions  are  binding,  and  therefore  establish 
the  journalist's  right  to  protect  his  or  her  confidential  sources,  in  23  countries    I 
was  part  of  the  defense  team  for  the  purpose  of  presenting  the  equivalent  of 
amicus  curiae  arguments  explaining  the  development  of  a  similar  privilege  under 
American  constitutional  principles  and  urging  its  importation  into  European  law 
under  Article  10. 

Associate  Counsel: 

Leslie  E.  Moore  Esq. 
Gibson,  E>unn  &  Crutcher  LLP 
200  Park  Avenue 
New  York,  N.Y.  10166 
212/351-4000 

Theodore  J.  Boutrous,  Jr.,  Esq. 
Gibson,  Dunn  &  Crutcher  LLP 
1050  Connecticut  Ave.,  N.W. 
Washington,  DC.  20036 
202/955-8688 

Other  Counsel  for  Mr.  Goodwin: 

Geoffi-ey  Robertson,  Q.C. 
Doughty  Street  Chambers 
1 1  Doughty  Street 
London,  England  WCIN  2PG 
011-44-171-404-1313 

Geoffi-ey  Bindman,  Esq. 

Bindman  &  Partners 

One  Euston  Road,  Kings  Cross 

London,  England  NWl  2SA 

011-44-171-833-4433 
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Counsel  for  the  United  Kingdom: 

Michael  Baker,  Q.C. 

Fountain  Court  Chambers 

Temple 

London  England  EC4 

011-44-171-583-3335 

Mr.  Ian  Christie 

Foreign  &  Commonwealth  Office 

London,  England  SWl  A  2 AH 

011-44-171-270-2576. 

9.  1977  -  1996.  Crinkley  v.  Dow  Jones  &  Co.,  Circuit  Court,  Cook  County, 

Illinois,  No.  84L2588,  Howard  M.  MiUer,  J.  (trial:  May  8  -  May  22,  1991) 

The  defendant  Dow  Jones  had  published  an  article  in  The  Wall  Street  Journal 
about  the  dismissal  of  the  plaintiff  by  Searle  Co.,  the  pharmaceutical  company, 
incorrectly  reporting  that  the  dismissal  resulted  from  plaintiffs  involvement  in 
improper  payments  abroad.  The  jury  awarded  the  plaintiff  approximately  $2.2 
milUon  in  damages.  On  defendant's  motion,  however,  the  court  granted  defendant 
a  new  trial  on  damages,  which  plaintiff  unsuccessfully  appealed  to  the  Illinois 
Appellate  Court  and  the  Supreme  Court  of  Illinois.  The  case  was  eventually 
settled  for  something  less  than  twenty  percent  of  the  verdict.  The  case  presented  a 
classic  problem  for  business  journalism,  where  the  jury  is  wrongly  persuaded  that 
the  economic  losses  suffered  by  a  plaintiff  subsequent  to  an  article  were,  in  fact, 
caused  by  the  article.  The  judge  apparently  agreed  with  Dow  Jones's  argument 
that  the  jury's  finding  of  causation  was  unsupported  by  the  evidence.  I  attended 
and  assisted  trial  counsel  at  trial  by  consulting  on  trial  litigation  strategy  and 
determining  appropriate  legal  arguments,  participated  in  discovery,  helped  prepare 
fact  and  expert  witnesses,  analyzed  testimony,  prepared  counsel  for  cross- 
examination,  prepared  the  damages  portion  of  the  briefs  in  the  Circuit  Court,  the 
Appellate  Court  and  the  Illinois  Supreme  Court,  and  successfully  argued  that 
portion  of  the  motion  for  a  new  trial  in  the  Circuit  Court. 

Co-counsel: 

Michael  M.  Conway,  Esq. 
Hopkins  &  Sutter 
Three  First  National  Plaza 
Chicago,  Illinois  60602 
302/588-6742 
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Opposing  Counsel: 

Joseph  M  O'Callaghan,  Esq 

230  West  Monroe  Street,  Suite  2040 

Chicago,  Illinois  60606-4802 

312/332-1600. 

10         1982  -  1983.  Board  of  Trade  of  the  City  of  Chicago  v.  Dow  Jones  &  Co., 
98  Ul  2d  109,  456  N.E.2d  84,  74  lU  Dec  582  (1983)  (Goldenhersh,  J  ),  affirming 
108  111.  App.  3d  681,  439  N.E.2d  526,  64  111.  Dec.  275  (1982)  (Stamos,  P.J.)  (trial: 
C.May  10 -May  20,  1982). 

The  Board  of  Trade  of  the  City  of  Chicago,  seeking  to  initiate  futures  trading 
based  on  the  Dow  Jones  Averages  stock  indices,  brought  a  declaratory  judgment 
suit  against  Dow  Jones  in  an  attempt  to  estabUsh  its  right  to  trade  on  the  indices 
without  Dow  Jones's  permission   The  Circuit  Court  held,  after  trial,  against  Dow 
Jones    The  Appellate  Court  and,  on  further  appeal,  the  Supreme  Court  of  Illinois 
reversed  the  trial  court,  holding  that  Dow  Jones  had  a  property  right  in  the  Dow 
Jones  indices  suflBcient  to  enable  the  company  to  prevent  the  Chicago  Board  of 
Trade  from  using  them  for  trading  purposes.  The  decision  was  important  to 
members  of  the  financial  press  in  establishing  their  ability  to  control,  and  to  license 
for  significant  fees  if  they  wished,  financial  indices  that  they  created  and 
maintained.  Indeed,  on  June  5  of  this  year,  Dow  Jones  announced  that  it  had 
entered  into  multimillion  dollar  agreements  with  the  Chicago  Board  of  Trade  and 
two  other  exchanges  licensing  the  use  of  the  Dow  Jones  Averages  for  trading 
purposes.  I  participated  in  discovery,  defending  depositions  of  several  Dow  Jones 
witnesses,  assisted  at  trial  by  preparing  fact  and  expert  witnesses  for  their 
testimony,  and  briefed  and  argued  the  successfiil  appeals  to  the  Appellate  Court 
and  the  Supreme  Court  of  Illinois. 

Associate  Counsel: 

Thomas  C.  Morrison,  Esq. 
Robert  P.  LoBue,  Esq. 
Patterson,  Belknap,  Webb  &  Tyler 
1 133  Avenue  of  the  Americas 
New  York,  New  York  10036 
212/336-2000 
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Donald  Baer,  Esq. 
Penn,  Schoen  &  Berland 
805  15th  Street,  N.W. 
Tenth  Floor 
Washington,  DC,  20005 

(Mr.  Baer  was  an  associate  at 
Patterson,  Belknap,  Webb  &  Tyler 
at  the  time  of  this  litigation.) 

Opposing  counsel: 

James  M.  Amend,  Esq. 
Kirkland  &  Ellis 
200  East  Randolph  Dr. 
Chicago,  Illinois  60601 
312/861-2000. 


19.       Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your  participation  in  this  question, 
Please  omit  any  information  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived). 

As  described  in  the  response  to  question  17.  a.  3,  above,  early  in  my  career  I  frequently 
represented  cUents  in  corporate  transactions.  My  previous  firm  represented  U.S. 
Industries,  Inc.,  a  publicly  held  conglomerate,  and  I  was  the  lead  outside  lawyer  in 
connection  with  that  client's  purchase  or  sale  of  a  number  of  companies  or  their  assets 
during  the  late  1960's  and  early  1970's.  I,  with  more  senior  counsel,  represented  Dow 
Jones  in  1970  in  its  acquisition  of  Ottaway  Newspapers,  Inc.,  a  group  of  community 
newspapers,  and  of  several  individual  commimity  newspapers  thereafter.  On  behalf  of 
Chemical  Bank,  as  disbursing  agent,  I  helped  oversee  the  execution  of  a  complex,  $135 
million  agreement  settUng  claims  against  the  American  Express  Company  by  many 
financial  institutions  and  commodities  companies  that  had  lost  money  in  the  "Tino 
DeAngelis  salad  oil  swindle"  uncovered  in  1963.  I  negotiated  and  drafted  many 
agreements  between  Dow  Jones  and  a  variety  of  individuals  and  corporations  with  whom 
it  dealt  including,  for  example,  the  joint-venture  agreement  establishing  the  AP-Dow  Jones 
News  Service,  which  remains  active  today. 

As  described  in  answer  to  question  1 7.  b.  2  above,  for  many  years  I  carried  day-to-day 
responsibility  for  Utigation  matters  for  Dow  Jones  &  Company,  Inc.,  publisher  of  The  Wall 
Street  Journal,  Barron's  National  Business  &  Financial  Weekly,  and  other  publications 
throughout  the  world,  including  defamation,  antitrust,  intellectual  property  and  similar 
cases,  supervising  or  participating  in  all  such  litigation.  I  ran  frequent  seminars  for 
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employees  with  respect  to  the  law  affecting  newspaper  distribution,  reporting  and  editorial 
issues    On  a  daily  basis,  I  advised  the  editors  and  reporters  of  Dow  Jones  publications  on 
all  legal  matters    I  performed  pre-publication  legal  review  of  articles  and  gave  advice  as  to 
the  legal  implications  of  reporting  efforts    I  dealt  on  Dow  Jones's  behalf  with  all  legal 
actions  and  threats  of  actions  and  challenges  to  newsgathering  activities  and  published 
articles,  including  allegations  of  libel,  invasion  of  privacy  and  related  torts,  allegations  of 
securities  violations  such  as  insider  trading  by  reporters,  access  by  reporters  to 
proceedings  and  records  of  courts  and  pubhc  agencies,  and  protection  of  journalists' 
sources,  source  material  and  unpublished  information  in  the  course  of  responding  to  civil 
and  criminal  subpoenas.  Also  as  set  forth  in  answer  to  question  17.  b.  2  above,  during  the 
past  eight  years,  as  more  of  the  day-to-day  legal  services  at  Dow  Jones  have  been 
furnished  by  inside  counsel,  I  have  continued  to  represent  the  company  and  other 
companies  in  a  wide  variety  of  cases,  and  counseled  them,  frequently  in  crisis,  on  the  legal 
implications  of  the  gathering  and  dissemination  of  news. 

Some  of  the  cases  in  which  I  have  participated  have,  of  course,  resulted  in  settlement.  In 
the  late  1970's,  for  example,  I  negotiated  the  settlement  of  a  California  antitrust  suit 
brought  by  a  Wall  Street  Journal  distributor  against  the  company  after  extensive 
discovery,  which  I  had  conducted.  In  the  mid-1980's,  I  had  a  leading  role  in  settling  two 
significant  libel  suits  against  the  Journal,  the  litigation  of  which  I  had  participated  in  and 
had  supervisory  responsibility  for.  Two  years  ago,  I  took  a  substantial  role  in  developing 
the  facts  for  and  eventually  settling  a  lawsuit  in  England  brought  by  a  newly  rich  Russian 
banker  about  an  op-ed  colimin  pubUshed  in  TJie  Wall  Street  Journal/Europe. 

Beginning  in  1983, 1  represented  Dow  Jones  in  the  course  of  the  criminal  prosecution  of 
Foster  Winans,  a  Journal  reporter  who  had  traded  on  his  knowledge  of  articles  scheduled 
for  publication  in  the  Journal.  I  represented  the  company  in  connection  with  its  dealings 
with  the  Securities  and  Exchange  Commission,  federal  prosecutors  and  the  grand  jury,  and 
the  subsequent  trial  of,  and  appeals  to  the  Second  Circuit  and  United  States  Supreme 
Court  by,  Mr.  Winans.  The  case  presented  complex  issues  of  criminal,  property  and  First 
Amendment  law. 

For  approximately  the  past  1 5  years,  I  have  had  significant  involvement  in  Dow  Jones 
matters  abroad.  I  was  responsible  for  the  assessment  of  the  antitrust  and  press  law  aspects 
of  doing  business  in  Belgium  in  anticipation  of  Dow  Jones  basing  its  European  edition  in 
Brussels.  I  oversaw  successful  challenges  to  the  use  without  permission  of  the  Dow  Jones 
Averages  stock  indices  for  trading  purposes  in  Canada  and  wagering  purposes  in  the 
United  Kingdom.  I  was  responsible  for  litigation  challenging  the  expulsion  of  reporters 
from  Malaysia,  contempt  proceedings  against  reporters  and  publications  in  Hong  Kong 
and  Malaysia,  threatened  contempt  proceedings  against  the  Journal  in  the  U.K.,  actions  by 
a  U.K.  bank  against  the  Wall  Street  Journal  seeking  recovery,  and  to  prevent  distribution 
of,  information  it  claimed  had  been  misappropriated,  legal  challenges  to  the  restriction  of 
circulation  of  Dow  Jones  publications  in  Singapore,  libel  suits  in  Belgium,  Canada,  Hong 
Kong,  Ireland,  Malaysia,  Singapore  and  the  U.K.,  and  threatened  antitrust  action  by  an 
English  news  organization  against  the  Dow  Jones  News  Services. 
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n.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business  relationships,  professional 
services.  Arm  memberships,  former  employers,  clients,  or  customers.  Please  describe 
the  arrangements  you  have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

I  expect  to  withdraw  my  capital  from  my  firm  and  be  fully  paid  my  portion  of  the  firm's 
profits  shortly  after  withdrawing  from  the  partnership.  Pursuant  to  the  pension 
arrangements  contained  in  the  firm's  partnership  agreement,  I  will  receive  $6,000  per 
month  thereafter.  I  expect  to  receive  or  continue  to  receive  modest  royalties  from  the  libel 
and  advertising  law  books  of  which  I  am  the  author  or  co-author. 

I  have  contractual  relationships  with  the  Practising  Law  Institute  and  Michie  Butterworth 
pursuant  to  which  I  receive  modest  royalties  for  publication  of  the  cumulative  supplements 
to  Libel,  Slander,  and  Related  Problems,  and  the  CD-ROM  version  thereof 


Explain  how  you  will  resolve  any  potential  confiict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts-of-interest  during  your  initial  service  in  the  position  to  which  you 
have  been  nominated. 

A,  Personal  potential  conflicts  of  interest.  I  foresee  possible  conflicts  of  interest  relating 
to  prior  clients  and  matters  in  which  members  of  my  or  my  spouse's  law  firm  represent  a 
party.  I  expect  to  consider  recusing  myself  from  matters  pertaining  to  clients  I  previously 
represented  personally.  I  expect  to  consider  recusing  myself  from  matters  in  which 
partners  or  associates  of  Gibson,  Dunn  &  Crutcher  or  Dewey  Ballantine,  my  vwfe's  current 
firm,  appear    I  expect  to  consider  recusing  myself  from  matters  in  which  partners  or 
associates  of  my  former  firm,  Patterson,  Belknap,  Webb  &  Tyler,  are  involved  where  such 
matters  concern  cUents  I  personally  represented.  I  expect  to  make  decisions  with  respect 
to  my  recusal  consistent  with  the  proscriptions  of  the  applicable  sections  of  governing 
codes  of  judicial  conduct  and  of  28  United  States  Code,  in  consultation  with  the  Chief 
Judge  of  the  Second  Circuit. 

R  Financial  potential  conflicts  of  interest.  I  will  follow  the  proscriptions  of  the  applicable 
sections  of  governing  codes  of  judicial  conduct  and  of  28  United  States  Code,  in 
consultation  with  the  Chief  Judge  of  the  Second  Circuit. 
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Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment, 
with  or  without  compensation,  during  your  service  with  the  court?  If  so,  explain. 

I  had  been  planning,  with  two  Columbia  University  Law  School  Professors,  a  seminar  at 
the  law  school  on  the  interaction  between  the  Constitution  and  the  institutional  press.  I 
have  not  decided  whether,  subject  to  the  approval  of  the  Chief  Judge  of  the  Second 
Circuit,  to  pursue  that  project  should  I  be  confirmed    I  hope,  subject  to  the  approval  of 
the  Chief  Judge,  to  continue  to  update  Libel,  Slander  and  Related  Problems,  Second 
Edition  (R.  Sack  and  S.  Baron,  Practising  Law  Institute,  1994),  to  prepare  a  third  edition 
when  appropriate,  and  to  complete  co-authorship  of  a  book  on  advertising  law  for 
publication  by  the  Practising  Law  Institute.  I  expect  the  compensation  for  each  of  these 
authorships  to  be  modest. 

List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  S500  or  more  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here). 

Please  see  Form  AO-10. 

Please  complete  the  attached  financial  net  worth  statement  in  detail.  (Add  schedules 
as  called  for.) 

Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

No,  except  for  occasional,  modest  campaign  contributions. 
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FINANCIAL  STATEMENT 


NET  WORTH 


Provide  a  complete,  current  financial  net  worth  statement  which  itemizes  in  detail 
all  assets  (including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other 
financial  holdings),  all  liabilities  (including  debts,  mortgages,  loans,  and  other  financial 
obligations)  of  yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


ASSETS 

-JOINT- 

LIABILITIES 

-JOEVT- 

Cash  on  hand  and  in  banks 

$    60,000 

Notes  pavable  to  banks-secured 

_ 

U.S.  Government  securities-add 
schedule 

- 

Notes  payable  to  banks- 
unsecured 

Listed  securities-add  schedule 

84,250 

Notes  payable  to  relatives 

_ 

Unlisted  securities-add  schedule 



Notes  payable  to  others 

_ 

Accounts  and  notes  receivable: 

Accounts  and  bills  due 



Due  from  relatives  and 
friends 

8,000 

Unpaid  income  tax 

- 

Due  from  others 

(Firm  Insurance  Reserve  Fund) 

52,000 

Other  unpaid  tax  and  interest 

— 

Doubtful 

10,000 

Real  estate  mortgages  payable- 
add  schedule 

$  997,000 
580,000 
163,000 

Real  estate  owned-add  schedule 

1,500,000 
900,000 
200,000 

Chattel  mortgages  and  other  liens 
payable 

— 

Real  estate  morteages  received 



Other  debts-itemize: 

Autos  and  other  personal 
property 

75,000 

Credit  cards  (spouse) 

9,000 

Cash  value-life  insurance 

Nominal 

Other  assets-itemize: 

IRA's 

40,000 

Capital  -  GD&C 

483,000 

Capital  -  Dewey  Ballantine 

30,000 

401K  (subject  to  tax) 

710,000 

Total  liabilities 

1,749,000 

Spouse  401K  (subject  to  tax) 

260,000 

Net  worth 

2,663,250 

Total  assets 

$4,412,250 

Total  liabilities  and  net  worth 

$4,412,250 

CONTINGENT  LIABELIIIES 

None 

GENERAL  INFORMATION 

As  endorser,  comaker  or 
guarantor 

- 

Are  any  assets  pledged?  (Add 
schedule.) 

No 
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On  leases  or  contracts 

- 

Are  you  a  defendant  in  any  suits 
or  legal  actions? 

^"■| 

Legal  claims 

_ 

Have  YOU  ever  taken  bankruptcv? 

No 

Provision  for  Federal  Income  Tax 

Other  special  debt 

*    Spouse,  as  partner  in  former  law  firm;                   | 
summary  judgment  granted                                     f 

Schedule  I  —  Listed  Securities 

Boeing  Co. 

Van  Kampen  American  Capital  Tr.  for  Investment 
Grade  New  York  Municipals 

Oppenheimer  New  York  Municipal  Fund  Class  A 

Oppenheimer  U.S.  GovH  Trust  Class  A 

New  York  City  General  Obligation  Series  B 

Schedule  n  —  Real  Estate  Owned/Mortgage  Payable 

Condominium  (principal  residence) 
New  York,  NY.  10021  (joint) 

House  (vacation  residence) 
Colchester,  VT  05446  Qoint) 

Condominium  (spouse's  former  residence) 
New  York,  NY.  10019  (spouse) 


270  shares 
173.409  shares 

3,209.864  shares 

298.35 

25,000 

Value 

$1,500,000 

900,  000 

200,000 


Mortgage 
$997,000 

580,000 

163,000 
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m.  GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

Vice  president  and  de  facto  director  of  the  William  F  Kerby  and  Robert  S.  Potter  Fund, 
which  supports  legal  defense  of  impecunious  journalists  abroad.  (Approximately  30  hours 
per  year,  since  1 989) 

Throughout  my  career,  I  have  represented  authors  who  cannot  afford  the  full  cost  of  legal 
representation  with  respect  to  their  projected  publications  either  at  significantly  reduced 
rates  or  entirely /?ro  bono.  This  includes  vetting  copy  prior  to  publication,  assisting  in 
obtaining  insurance,  dealing  with  potential  publishers  and  their  editors  and  attorneys, 
rendering  guidance  on  newsgathering  questions,  and  the  like.  (Approximately  50  hours 
per  year) 

With  California  counsel,  I  represented  through  the  New  York  court  system,  a  California 
prisoner  seeking  exculpatory  evidence  fi^om  the  Nassau  County  Medical  Examiner's  Office 
{Diaz  V.  Lukash,  82  N.Y.2d  21 1,  624  N.E.2d  156,  604  N.E.2d  28  (1993)).  (50  -  100 
hours) 

I  assisted  the  Committee  to  Protect  Journalists  with  respect  to  threatened  libel  litigation 
against  it.  (1994,  20  hours) 

Throughout  my  career,  I  have  supervised  associates  at  my  firms  in  matters  in  which  they 
wished  to  participate /Jro  bono.  I  am  now,  for  example,  responsible  for  overseeing  the 
defense  of  a  libel  suit  by  a  well-financed  Suffolk  county  executive  against  an  opponent  on 
the  basis  of  charges  made  by  the  opponent  during  a  recent  election  campaign.  I  oversaw 
litigation  designed  to  obtain  reinstatement  and  compensation  for  a  teacher  dismissed 
because  of  certain  of  her  classroom  assignments.  (10  to  20  hours  per  year) 

Taught  class  on  media  law  for  Edgemont  High  School,  Greenburgh,  New  York    (c.  1982; 
30  hours) 

Taught  Sunday  school  class  on  primitive  religion  at  Congregation  Beth  Elohim,  Brooklyn, 
(c.  1970;  30  hours.) 

The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states 
that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates  —  through 
either  formal  membership  requirements  or  the  practical  implementation  of 
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membership  policies?  If  so,  list,  with  dates  of  membership.  What  have  you  done  to 
try  to  change  these  policies? 

No    I  have  been  the  member  of  two  clubs    The  Century  Association  does  not  so 
discriminate    The  City  Midday  Club,  of  which  I  was  a  member  from  approximately  1971 
until  approximately  1 980,  did  not  so  discriminate  at  least  as  of  1 974  when  I  reviewed  its 
constitution  and  also  received  its  express  assurance  in  that  regard. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to 
end  (including  the  circumstances  which  led  to  your  nomination  and  interviews  in 
which  you  participated). 

There  is  no  selection  commission  v^th  respect  to  judicial  nomination  to  the  Second 
Circuit. 

In  mid->^ril  1997, 1  received  a  telephone  call  from  the  Office  of  the  Counsel  to  the 
President,  asking  whether  I  was  interested  in  pursuing  a  possible  nomination.  I  said  that  I 
was. 

On  April  22,  1997, 1  sent  a  draft  of  the  American  Bar  Association  Personal  Data 
Questionnaire  to  the  Office  of  the  Counsel  to  the  President. 

On  April  25,  1997, 1  was  interviewed  by  representatives  of  the  Office  of  the  Counsel  to 
the  President  and  the  Department  of  Justice  for  about  90  minutes  in  the  Old  Executive 
Office  Building. 

On  May  31,  1997, 1  was  informed  by  the  Office  of  the  Counsel  to  the  President  that  the 
President  had  instructed  the  Counsel's  Office  to  submit  my  name,  with  appropriate 
documentation,  to  the  American  Bar  Association  Standing  Committee  on  the  Judiciary, 
and  to  the  Federal  Bureau  of  Investigation,  for  review. 

On  June  6,  1997, 1  sent  to  the  Office  of  the  Counsel  to  the  President  Form  SF86,  with 
attachments,  waivers  and  fingerprint  cards  for  forwarding  to  the  FBI  to  facilitate  their 


On  June  24,  1997, 1  sent  my  completed  ABA  Personal  Data  Questionnaire  to  Mr.  Judah 
Best  and  Ms.  Patricia  M.  Hynes  of  the  Standing  Committee 

On  July  8,  1997, 1  was  interviewed  by  Mr.  Thomas  Tolan,  an  FBI  Special  Investigator. 
On  July  17,  1997, 1  was  interviewed  by  Ms.  Hynes  of  the  ABA  Standing  Committee 

On  November  6,  1997,  I  was  informed  by  persons  in  the  Office  of  the  Counsel  to  the 
President  that  I  had  been  nominated 
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4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed 
with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so, 
please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within 
society  generally,  has  become  the  subject  of  increasing  controversy  in  recent 
years.  It  has  become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the  prerogatives  of 
other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to 
include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 

c         A  tendency  by  the  judiciary  to  impose  broad,  aflinnative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in 
the  manner  of  an  administrator  with  continuing  oversight 
responsibilities. 

I  believe  that  engaging  in  judicial  activism  would  be  contrary  to  my  oath  of 
office,  because  I  believe  that  judicial  activism  contemplates  the  use  of 
judicial  office  to  attempt  to  efifect  personal  political  or  social  views  rather 
than  to  apply  and  enforce  the  Constitution  and  laws  of  the  United  States,  as 
interpreted  by  the  Supreme  Court  of  the  United  States  and  prior  opinions 
of  the  Second  Circuit.  Article  III  of  the  Constitution  establishes  that 
federal  courts  are  courts  of  limited  jurisdiction  and  defined  powers.  Article 
HI  provides,  among  other  things,  that  federal  courts  may  only  render 
decisions  in  cases  or  controversies  between  litigants.  The  power  to  resolve 
disputes  is  the  essence  of  the  judicial  role  in  the  constitutional  scheme. 
Consistent  with  Article  III,  I  do  not  beheve  that  federal  courts  can  or 
should  seek  to  use  the  judicial  process  to  make  social  policy  or  to  decide 
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the  rights  of  non-parties,  but  should  decide  the  cases  and  controversies 
before  them  pursuant  to  the  law 

I  have  spent  my  career  in  private  practice  representing  persons  and  business 
entities  with  diverse  views,  counseling  and  advising  them  as  to  their  acts, 
and  defending  actual,  or  preparing  to  defend  possible,  litigation    I  have  no 
political  or  social  agenda,  exphcit  or  otherwise,  that  I  could  or  would  use  a 
judicial  office  to  promote    As  a  federal  judge,  I  would  seek  to  resolve 
specific  cases  before  me  with  reference  to  statutory  and  case  precedent, 
without  seeking  to  reach  issues  and  parties  not  before  me 
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victoria  Ann  Roberts 

I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 
Victoria  Ann  Roberts 

2.  Address:  List  current  place  of  residence  and  office 
address (es) 

Residence:   Detroit,  Michigan  48226 

Business:   Goodman,  Eden,  Millender  &  Bedrosleui 
3  000  Cadillac  Tower 
Detroit,  Michigan   48226 

3.  Date  and  place  of  birth. 

November  25,  1951;  Detroit,  Michigan. 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name) .  List  spouse's  occupation,  employer's  name  and  business 
address (es) 

Divorced. 

5.  Education:  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received,  and 
dates  degrees  were  granted. 

University  of  Michigan,  Ann  Arbor,  Michigan.  August,  1969  to 
May,  1973 .  I  received  a  Bachelor  of  Arts  degree  in  Journalism 
and  Sociology  in  May,  1973. 

Northeastern  University  School  of  Law,  Boston,  Massachusetts. 
September,  1973  to  May,  1976.  I  received  a  Juris  Doctorate 
degree  in  May,  1976. 

6 .  Employment  Record:  List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

Goodman,  Eden,  Millender  &  Bedroslan 
Detroit,  Michigan 

Associate,  August,  1988  to  Jemuary,  1993 
Partner,  January  1,  1993  to  present 
Managing  Partner,  October,  1995  to  present 
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Mayor-Elect  Dennis  W.  Archer  Transition  Team 

Detroit,  Michigem 

General  Counsel,  November  1993  to  January  1,  1994 


United  States  Department  o£  Justice 

United  States  Attorney's  Office  for  the 

Eastern  District  of  Michigan 

Detroit,  Michigan 

November,  1985  to  July,  1988 

Assistant  U.S.  Attorney  (AUSA) 

American  Motors  Corporation  (AMC) 

(American  Motors  Corporation  has  since  been  bought  by:) 
Chrysler  Corporation 
Auburn  Hills,  Michigan 
September,  1983  to  November,  1985 
Senior  Litigation  Attorney 


Lewis,  White,  Clay  &  Graves,  P.C.  (subsequently,  Lewis, 

White  &  Clay,  P.C.) 

presently:  Lewis,  Clay  &  Mxinday,  P.C. 

Detroit,  Michigem 

Associate,  May,  1977  to  May,  1980 

Shareholder,  May,  1980  to  September,  19  83 

Detroit  College  of  Law  at  Michigan  State  University 

Detroit,  Michigan 

January,  1977  to  May,  1978 

Legal  Research  emd  Writing  Teaching  Fellow 

Michigem  Court  of  Appeals 
Detroit,  Michigan 
March,  1976  to  May,  1977 
Research  Attorney 

United  Auto  Wor}cers 

Detroit,  Michigan 

December,  1975  to  February,  1976 

Research  and  writing 

Law  Clerk 

Northeastern  University  School  of  Law  -  Law  Librazry 
Boston,  Massachusetts 
September,  1975  to  December  1975 
March,  1975  to  April,  1975 
Library  Cler)c 
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Michigan  Legal  Services 

Detroit,  Michigan 

June,  1975  to  September,  1975 

Research  and  writing 

Law  Clerk 

Roxbury  Defenders  Committee 
Boston,  Massachusetts 
September,  1974  to  February,  1975 
Research  and  writing 
Law  Clerk 

Northeastern  University  School  of  Law 

Boston,  Massachusetts 

June,  1974  to  September,  1974 

Research  and  writing  for  Professor  Frederick  Brown,  now 

Judge  Frederick  Brown 

Massachusetts  Department  of  Welfare 

Boston,  Massachusetts 

June,  1974  to  September,  1974 

Research  emd  writing 

Law  Clerk 

National   Beuok  of  Detroit 

Detroit,  Michigan 

May,  1973  to  August,  1973 

May,  1971  to  August,  1971 

May,  1970  to  August,  1970 

January,  1969  to  August,  1969 

Clerk 

Michigan  Chronicle 

Detroit,  Michigan 

June,  1973  to  August,  1973 

Reporter 

Non-ProfIt  Boards  and  Other  Organizations 

State  Bar  of  Michigan 
306  Townsend  St. 
Lansing,  Michigan  48933 
Member:   1976  to  Present 
Officer:   1989  to  Present 

Wolverine  Bar  Association 
645  Griswold,  Suite  1747 
Detroit,  Michigan   48226 
Member:   1976  to  Present 
Officer:   1985  to  1988 
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Women  Lawyers  Association  of  Michigan,  Wayne  Region 
400  Renaissance  Center,  35th  Region 
Detroit,  Michigan   48243 
Member:   1976  to  Present 
Officer:   1983  to  1985 

American  Bar  Association 
541  North  Fairbanks  Court 
Chicago,  Illinois   60611 
Member:   1989  to  Present 
Officer:   1990  to  Present 

Maurice  Sugar  Foiindation 
2915  Cadillac  Tower 
Detroit,  Michigan  48226 
Member:   1990  and   1991 
Officer:   1990  and  1991 

Fair  Housing  Center  of  Metropolitan  Detroit 
1249  Washington  Blvd. 
Detroit,  Michigan  48226 
Member:   1985  to  Present 
Officer:   1985  to  1991 

Big  Brothers/Big  Sisters 

23077  Greenfield 

Southfleld,  Michigan  48034 

Member:   1987  to  Present 

Officer:   1987  to  1991 

Advisory  Board  Member:   1995  to  Present 

Girl  Scouts  of  America 
28  West  Adams 
Detroit,  Michigan  48226 
Officer:   1984  to  1986 

Black  Law  Student  Association 
Northeastern  University  School  of  Law 
Member:   1973  to  1976 
Officer:   1974-1975 

7.  Military  Service:  Have  you  had  any  military  service?  If  so, 
give  particulars,  including  the  dates,  branch  of  service,  rank 
or  rate,  serial  number  and  type  of  discharge  received. 

No. 
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8.  Honors  and  Awards :  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  committee. 

D.  Augustus  Straker  Bar  Association 

Trallblazer  Award,  August  26,  1996 

Detroit  College  o£  Law  at  Michigan  State  University  Wolverine 
Student  Bar  Association 

Trallblazer  Award,  September  7,  199  6 

Fair  Housing  Center  of  Metropolitan  Detroit 

Distinguished  Service  Award  19  87  and   1994 

Jackson  County  Fair  Housing  Center 
Thurgood  Marshall  Award  1997 

Lcmslng  Black  Lawyers  Association 

Recognition  of  contributions  to  the  practice  of  law  1994 

Mlchlgem  Court  of  Appeals 

Distinguished  Service  as  Law  Clerk  to  the  Michigan  Court 
of  Appeals,  May  22,  1977 

National  Bar  Association 

Member  of  the  Year  Award,  Region  VI  1990-1991 

State  Bar  of  Mlchlgsm  Young  Lawyers  Section 

Recognition  as  First  African  American  Female  President  of 
the  State  Bar  of  Michigan  1996 

State  of  Mlchlgem 

Senate  Special  Tribute,  October  22,  1996 

United  States  Department  of  Justice 

Commendation  Award,  November  15,  1986 
Commendation  Award,  March  15,  1987 

University  of  Detroit  Mercy  Black  Law  Students  Association 
Distinguished  Service  Award  1996 

University  of  Michigan 

Regents  Alumni  Scholarship  Award  Recipient,  1969-1973 

Wolverine  Bar  Association 

Damon  J.  Keith  Community  Spirit  Award  1997 
Outstanding  Member  of  the  Year  19  86 
Trallblazer  Award  1991 
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Women  Lawyers  Association,  Wayne  Region 
First  In  Leadership  Award  19  87 

^-  Bar  Associations:  List  all  bar  associations,  legal  or 
judicial -related  committees  or  conferences  of  which  you  are  or 
have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  group. 

State  Bar  of  Michigan 
Member  since  1976 

62nd  President,  1996 -September  19,  1997 
President  Elect,  1995-1996 
Vice-President,  1994-1995 
Treasurer,  1993-1994 

Commissioner,  Board  of  Commissioners,  19  89 -Present 
Member,  Underrepresented  Committee,  1988-1996 
Member,  Fiscal  Committee,  1990-Present 
Member,  Local  Bar  Liaison  Committee,  1990-1992 
Member,  Nominating  Committee,  1990-1994 
Chair,  Scope  and  Correlation,  1995-199  6 
Chair,  Special  Commissioner  Committee  Re:  Recommendations 

Of  Supreme  Court  Task  Forces  On  Gender/Race  Issues  In 

The  Courts,  1991-1996 
Chair,  Task  Force  on  Delivery  of  Legal  Services  To  Those 

In  Need,  1995-1996 
Negligence  Section  Council 


Wolverine  Bar  Association 
Member  since  1976 
President,  1987-1988 
President-Elect,  1986-1987 
Treasurer,  1985-1986 

Continuing  Legal  Education  Co-Chair,  1984-1985 
Membership  Committee  Chair,  1985-1987 
Nominating  Committee,  1989-1990;  Chair,  1989 
Newsletter  Editor,  1988-1991 
Community  Outreach  Committee,  1987-1989 
Presidential  Dinner  Committee  Chair,  199  0-1991 

Women  Lawyers  Association  of  Michigan 
Member  since  1976 

Vice-President,  Wayne  Region,  1984-1985 
Treasurer,  Wayne  Region,  1983-1984 
Membership  Committee  Chair,  1984-1985 
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American  Bar  Association 

Member  since  1989 

Elected  by  the  State  Bar  o£  Michigan,  1990  and 
1992,  to  2  year  terms  in  the  House  of 
Delegates.   I  will  serve  as  a  member  o£ 
The  House  o£  Delegates  in  199  6  and  1997  by 
virtue  o£  being  President  o£  the  State  Bar  of  Michigan. 

National  Bar  Association 
Member  since  1979 

Maurice  Sugar  Foundation 

Board  of  Directors,  1990  and   1991 

Attorney  Discipline  Board  Hearing  Panelist 

April  21,  1982  to  present.  However,  I  am  on  inactive 
status  during  my  term  as  President  of  the  State  Bar  of 
Michigan. 

Michigan  Trial  Lawyers  Association 
Member  since  1989 

National  Lawyers  Guild 
Member  since  1988 

American  Trial  Lawyers  Association 

Member  since  1993.  Ky  membership  lapsed  October,  1995 
and  was  reinstated  In  May,  1996. 

American  Arbitration  Association 
Member  1987-1989 

Mediator,  Nayne  County  Mediation  Tribunal 
January,  1992  to  present 

10.  Other  Memberships:  List  all  organizations  to  which  you  belong 
that  are  active  in  lobbying  before  public  bodies.  Please  list 
all  other  organizations  to  which  you  belong. 

The  orgzmizations  I  belong  to  which  are  active  in  lobbying  are 
the  State  Bar  of  Michigan,  the  American  Bar  Association,  and 
the  Michigan  Trial  Lawyers  Association. 

Other  memberships: 

Fair  Housing  Association  of  Metropoliteui  Detroit 
Board  of  Directors,  1985-1991 
Chairperson  of  the  Board,  1986-1989 
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Big  Brother  Big  Sisters  of  Michigan 

Member,  Board  of  Directors,  1987-1991 
Secretary,  1988-1990 
Vice  President  1990-1991 
Advisory  Board  1995-present 

North  Rosedale  Park  Civic  Association 
Member  1978  to  present 

Museum  of  Africem  American  History 

Detroit  Institute  of  Arts  Founders  Society 

NAACP  -  life  member 


11.  Court  Admigaion:  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  in  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

State  of  Michigan,  November  10,  1976 

United  States  District  Court  for  the  Eastern  District  of 
Michigan,  December  1,  1976 

12.  P;ibli3hed  Writings:  List  all  titles,  publishers,  and  dates  of 
books,  articles,  reports,  or  other  published  material  you  have 
written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press 
reports  about  the  speech,  and  they  are  readily  available  to 
you,  please  supply  them. 

(A)  Published  Books: 

The  Institute  of  Continuing  Legal  Education 

1.  Premises  Liability.  Chapter  11.  Torts.  Michigan  Law 
and  Practice,  with  oupplements.  1994,  1995,  1996 
and  1997 

(B)  Continuing  Legal  Education  Presentations 

2 .  Bn>iJiT<f;ing  Our  Image  As  Lawyers.  Mlchigsm  Trial 
Lawyers  Association,  May  2,  1997  (no  materials 
available) 
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3.  Collectible  Defendants  and  Remedies,  pp.  6-3  to  6- 
16;  Institute  of  Continuing  Legal  Education; 
Course:  Recovered  Memory:  Sexual  Abuse 
Allegations,  April  28,  1995 

4.  Sexual  Harassment.  State  Bar  of  Michigan  Negligence 
Council  Presentation,  May  5,  1994 

5.  Fvmdamentals  of  Michigan  Practice  1993. 
Institute  of  Continuing  Legal  Education,  Course: 
Pre-trial  Discovery,  January,   1993   (no  material 
availeUsle) 

6.  Closing  Arcn.im«»nt:   The  Focal  Point.  August  20,  1993 

7 .  Representing  the  Severely  Injured  Minority  Client. 
ATLA  1993,  San  Francisco,   May  4,  1993 

8.  Li  V  Feldt;  and  the  Changes  in  the  Law  Regarding 
Nuisance  and  Public  Building  Exceptions  to 
Govenuni^Tit-al  Timrmnity.  pp.  4-1  to  4-26,  Institute 
of  Continuing  Legal  Education; 

Course:   Developing  Law  and  Trial  Tactics  for  the 
90' s  and  Beyond,  October  15-16,  1992 

9 .  Roberts  on  Immunity;  Review.  Overview,  and  Oh.  What 
a  Nuisance.  pp.  2-1  to  2-27,  Institute  of 
Continuing  Legal  Education;  Course:  Tort  Law  Update 
III,  March  19,  1992  and  March  26,  1992 

10.  Immtmity  is  the  Rule.  Not  the  Exception.  March  24, 
1992 

11.  Statutes  of  Limitation;  Governmental  Immunitv.  pp. 
19-41,  Institute  of  Continuing  Legal  Education; 
Course:  2d  Annual  Tort  Law  Update,  March  14,  1991 

12.  Professionalism  and  Civility  in  the  Context  of 
Race.  Ethnicltv.  etnd  Gender  in  the  Practice  of  Law, 
pp.  151-163,  Institute  of  Continuing  Legal 
Education;  Course:  Mandatory  Continuing  Legal 
Education  Course  1:  The  Professionalism  Obligations 
of  the  Lawyer:  To  the  Justice  System,  to 
Adversaries,  to  Other  Counsel,  to  the  Public, 
September,  1990 

13.  Immunity.  Governmental  and  Otherwise.  ""^  *'hft 
Recreational  Use  Statute,  pp.  83-123,  Institute  of 
Continuing  Legal  Education;  Course:  Tort  Law 
Update,  April,  1990 
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(C)   Housing  Law  Presentations 

14.  Fair  Housing  Center  of  Metropolitan  Detroit 
Cooperating  Attorneys  Seminar,  December  8,  1994. 
Presenter:  "Review  of  Key  Fair  Housing  Laws" 

15.  Fair  Housing  Center  of  Metropolitan  Detroit 
Cooperating  Attorneys  Seminar,  September  15,  1992. 
Presenter:   "Litigation  Orientation  Seminar." 

16.  Fair  Housing  Center  of  Metropolitan  Detroit 
Cooperating  Attorneys  Seminar,  December  8,  19  89. 
Presenter:  "Discovery  emd  Settlement."  (no  material 
available) 

17 .  Fair  Housing  20  Years  Later;  The  Legal  Struggle  To 
Achieve  Equal  Housing  Opportunities.  April  13, 
1988.   Presenter. 

18.  National  Association  nf  Rinnan  Rights  Workers.  May 
20,  1988 

19 .  The  Prima  Facie  Case;  Coverage  of  Fair  Housing 
Laws ;  S tandinq .  1983 


(D)   Michigeui  Bar  Journal  Articles: 


20. 

July,  1997 

21. 

June,  1997 

22. 

May,  1997 

23. 


24. 


March,  1997 
February,  1997 


25.   January,  1997 


"Striking  A  Balance,"  p.  656 

"Misrepresentations  In  News 
Gathering:  An  Open  Letter," 
p.  524 

"The  Law  and  the  Media:  Do  We 
Have  Internal  Barometers? 
p.  384 

"Equal  Justice  for  All:  How  Do 
We  Achieve  it?"  p.  256 

"The  Great  Race  Divide  and 
Diversity  in  the  Workplace, " 
p.  136 

"Leading  the  Way  on  Casual gn 
Reform,  Improving  Lawyer 
Image ,  "  p .  8 
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26.  December,  1996       "And  To  Think  -  I  Could  Have 

Been  Touring  Toledo,"  p.  1248 

27.  November,  1996       "An  Open  Letter  to  Mr.   Bob 

Eaton,   Chairman  and  CEO  of 
Chrysler  Corporation,"  p.  1130 

28.  October,  1996       "Pride,  Service  and  Activism," 

p.  1008 

29.  March,  1994         "With  A  Handshake  And  A  Smile: 

The  Fight  To  Eliminate  Housing 
Discrimination,"  p.  276 

30.  December,  1990      "Speaking   Out   -  Can      Rules 

Eliminate  Invidious 

Discrimination?,"   p.    1280 

(E)   Bar  Association  Presentations 

31.  Remarks  Given  at  Sipes  v  McGhee  Milestone 
Dedication.  August  12,  1997 

32.  ABA  LPMS  Women  Rainmakers  PT-ogi-nin  -  -  "Marketing 
Master  Class;  Profiles  In  Excellence.  Marketing  And 
Business  Development  Strategies.  August  4,  1997 

33.  Remarks  at  Ernie  Goodmam  Memorial  Service.  Wayne 
State  University,  June  24,  1997 

34.  Remarks  Souioumer  Truth  Dedication.  May  29,  1997 

35.  Damon  J.  Keith  Spirit  of  Community  Award.  May  21, 
1997 

36.  Image  Survey  Results.   April  11,  1997 

37 .  Remarks  to  Monroe  County  Bar  Association. 
March  19,  1997 

38.  Remarks  to  Midland  County  Bar  Association. 
March  11,  1997 

39.  Remarks  to  the  Macomb  County  Bar  Association. 
February  12,  1997 

40.  Remarks  to  the  Muskegon  County  Bar  Association. 
January  23,  1997 
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41.  Remarks  Given  to  the  Kalamazoo  County  Bar 
Association.  January  16,  1997 

42.  A  Message  from  the  President.  Suburban  Bar 
Association.  j£uiuary  8,  199  6 

43 .  A  Message  from  the  President.  Women  Lawyers 
Association  of  Michigan  -  Washtenaw.  November  20, 
1996 

44.  The  Great  Race  Divide  and  Diversity  in  the 
Workplace,  November,  20,  1996 

45.  Remarks  to  the  Armenian -Americam  Bar  Association. 
November  12,  1996 

46.  Washtenaw  Cotintv  Bar  Association/Vanzetti  Hamilton 
Bar  Remarks  -  Honoring  Ernie  Goodman  and  Joseph 
Dulin,  October  24,  1996 

47.  Petnel  on  Court  Reform.  Gretnd  Rapids.  Michigan. 
October  23,  1996 

48.  A  Message  from  the  President.  Grand  Rapids  Bar 
Association.  October  16,  1996 

49.  Swearing  in  Remarks.  September  20,  1996 

50.  Remarks  to  the  Representativ**  aaaqmbly. 
September  19,  1996 

51.  Italleui  Americam  Bar  Association.  September  10, 
1996 

52.  Remarks  in  Accepting  the  Fourth  Annual  Trallblazer 
Award.  D.  Augustus  Straker  Bar  Association.  August 
26,  1996 

53 .  Strategies  for  Leadership  Success.  National  Bar 
Association.  Chicago.  August  8,  1996 

54.  Statement  of  Goals  for  1996-1997.  June  7,  1996 

55.  Legislative  Changes  -  Court  Report/Tort  Reform. 
Opening  Doors  Conference.  May  18,  1996,  panelist 
(no  materials  availaOsle) 

56.  Invocation  for  State  Bar  Annual  Meeting  Lunch. 
September  22,  1995 
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57 .  State  Bar  of  Michigan  Board  of  Commissioners 
Resolution  in  Honor  of  Otis  M.  Smith.  July  22,  1994 

58.  Special Commissioners Committee Re  ; 

Recommendations  of  Supreme  Court  Task  Forces  on 
Gender  and  Race/Ethnic  Issues  In  The  Courts. 
Opening  Doors  Conference.  April  16,  1994 

59 .  Report  and  Recommendations  of  the  Special 
Commissioners  Committee  Re;  Minority  Hiring  and 
Retention  at  Law  Firms.  July  13,  1993 

60.  Volunteer  ism ; How   to  Get   It  All   Done   In  a 

Shrinking  Vol\inteer  Market.  State  Bar  of  Michigem, 
President  Elects'  Conference,  J\ine,  1991 

61.  "How  to  Mainstream  New  Attorneys.  Specifically 
Women  and  Minorities".  State  Bar  of  Michigan, 
President  Elects'  Conference,  June  2,  1990 

62 .  Detroit  Bar  Association  Past  Presidents'  Reception 
Honoring  Damon  Keith.   March  24,  1988 

63.  "Black  Lawyers.  Law  Practice,  and  Bar  Associations 
-  1844  to  1970;  A  Michigan  History"  -  Where  Do  We 
Go  Now?.  February  23,  19  88 

64.  Wolverine  Student  Bar  Association  Black  History 
Day.  Remarks.  February  12,  1988 

65.  Lateral  Hiring  of  Minorities;  How  Minority  Bar 
Associations  Can  Be  Beneficial.  January  21,  1988 

66.  Women  Lawyers  Association  of  Michigan  Newsletter 
Maximizing  Psychological  Injuries.  June,  1990 


(F)   Wolverine  Bar  Association  Newsletters 

67.  President's  Page.  June,  1987  to  June,  1988 

68.  September,  1988  to  June,  1991  (edited  these  only) 

(6)   Press  Releases 

69 .  State  Bar  President  Calls  On  Supreme  Court  To 
Reconsider  Attorney  Grievance  A'^^^"^  ntrator' s  Offer 
To  Step  Aside  Pending  Resolution  Of  Sexual 
Harassment  Charges.  August  20,  1997 
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70.  Michigan  Attorneys  Needed  For  "Justice  For  All 
Hotline".  August  19,  1997 

71.  State  Bar  Outlines  Strategies  For  Lawyer  Image 
Campaign  At  President-Elect's  Conference,  June  18, 
1997 

72.  State  Bar  President  To  Vis.^ «-  Tfaiamazoo  Wednesday. 
April  9.  April  7,  1997 

73.  "Justice  For  All"  Is  Theme  For  1997  State  Bar 
Annual  Convention.  April  1,  1997 

74.  State  Bar  President  Praises  The  Life  And  Commitment 
of  Detroit  Lawyer  Ernest  Goodman.  March  27,  1997 

75.  Victoria  Roberts  Addresses  Midland  County  Bar. 
March  21,  1997 

76.  State  Bar  Board  Votes  Unanimously  To  Support  ABA 
Position  Condemning  Threatened  Use  Of  Federal 
Impeachment  Proceedings.  March  18,  1997 

77 .  Bar  Leaders  Hold  First-Ever  Conference  On  Improving 
Lawyer  Image.  March  5,  1997 

78.  State  Bar  President  Urges  Prompt  Action  To 
Investigate  Alleged  Racial  Ethnic  Slurs  by  Judge 
Ferrara.  February  20,  1997 

79 .  State  Bar  President  Hails  Proposal  To  Build  Hall  Of 
Justice.  February  7,  1997 

80.  State  Bar  To  Conduct  Survey  On  P\iblic  View  About 
Lawyers .  January  7,  1997 

81.  State  Bar  President  Victoria  Roberts  Congratulates 
New  Chief  Justice  Conrad  Mallett.  Jr..  January  3, 
1997 

82.  State  Bar  of  Michigan  President  Anr'""'T^eg  New  Race. 
Bt-hnHn  and  Gender  Issue  Task  Force.  November  21, 
1996 

83 .  State  Bar  President  Initiates  Prng-ratn  To  Address 
Members'  Concerns  About  Lawyer  Image.  November  21, 
1996 

84.  State  Bar  of  Michigan  President  Calls  For  Support 
of  Ballot  Proposal  B.  October  10,  1996 

14 
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85.  State  Bar  of  Michigan  President  Calls  Dole's  Debate 
Comments  "Misguided" .  October  7,  199  6 

86.  New  State  Bar  Of  Michigan  President  Calls  Upon 
Lawyers  To  Continue  Tradition  Of  Service.  September 
19,  1996 


(H)   Editorial  Board  Meetings;  Press  Coverage  of  Speeches  and 
Press  Releases 

87.  The  Times  (Grand  Rapids),  April  25  -  May  1,  1997 
NBPW  Honors  Community  Leaders 

88.  Detroit  Legal  News,  March  28,  1997 

State  Bar  President  Praises  Ernest  Goodman's  Career 

89.  Midland  Daily  News,  March  12,  1997 
State  Bar  Leader;  Court  Is  For  Everyone 

90.  Crains  Detroit  Business,  February  24,  1997 
State  Bar  Ass'n  Seeks  Better  PR  For  Lawyers 

91.  Detroit  Legal  News,  February  24,  1997 

Roberts;   JTC  Should  Investigate  Alleged  Racial 
Slurs  Bv  Ferrara 

92.  Michlgem  Lawyers  Weekly,  February  17,  1997 
Bar  President  Applauds  Hall  of  Justice  Plan 

93.  Macomb  Daily,  February  16,  1997 

State  Bar  Leader  Fights  For  Equal  Access  To  Justice 

94.  Macomb  County  Legal  News,  February  14,  1997 
State  Bar  Chief  Agrees  With  Both  O.J.  Verdicts 

95.  Crain's  Detroit  Business,  October  28,  1996 
Proposal  B  in  the  Best  Interest  of  Judicial  System 

96.  Detroit  Legal  News,  October  21,  1996 
Michlgim  Lawyers  Weekly,  October  21,  1996 
The  Legal  Advertiser,  October  10,  1996 
An  Open  Letter  to  Chrysler's  Chairman 

97.  Detroit  Legal  News,   September  25,  1996 
Roberts  Sets  Ambitious  Goals  for  State  Bar 
(remarks  at  my  swearing  in  as  62nd  President  of  the 
State  Bar  of  Michigan) 
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(I)   Op  Ed  Articles 

98.  Detroit  Free  Press,  April  3,  1997 
We  Eacpect  More  Of  State's  Judges 

99.  Detroit  News,  March  3,  1997 

Legal  Aid  Cutbacks  Reach  Crisis  Stage 

100.  The  Oakland  Press,  February  9,  1997 

Campaign  Fund-Raising  Not  Just  An  Issue  For  State 
Bar 

(J)   Radio  and  Television  Interviews  (State  Bar  matters) 

101.  Telephone  radio  interview  with  Art  Lewis.  WSGW. 
Saginaw.  July  15,  1997  (no  tremscript  available) 

102.  Taping  of  television  show  "Blaclc  Perspectives,  "flranrt 
Rapids.  May  29,  1997  (no  transcript  available) 

103.  Taping  of  television  interview  with  Shelley  Smith. 
WXYZ  TV.  Channel  7.  Detroit.  May  15,  1997  (no 
tr£uiscript  availfOsle) 

104.  Taping  of  radio  interview  "Street  Talk*  with 
Sabrina  West.  WWBR.  J^nn  A1-1-.01-,  May  21,  1997  (no 
tremscrlpt  availed^le) 

105.  Taping  of  radio  interview  of  "Monitor  Detroit*  with 
Dave  Lockhart.  WNIC.  Dearborn.  May  1,  1997  (no 
tremscrlpt  available) 

106.  Radio  interview  of  "Morning  Show*  with  Phil  Kemen. 
WAAM.  Ann  Arbor.  May  1,  1997  (no  transcript 
available) 

107.  Radio  interview  of  "Live  Shots*  with  Bob  Mundav. 
WWJ.  Detroit.  J^ril  29,  1997  (no  transcript 
available) 

108.  Taping  of  "Let's  Talk"  with  Ben  Marks.  Southwestern 
Oakland  Cable  Commission.  TV  12.  April  23,  1997  (no 
tremscript  available) 

109.  Radio  interview  of  "The  Morning  Show",  with  Paul 
Smith.  WJR.  February  21,  1997 

110.  Taping  of  Oakland  County  Bar  Association's  cable 
television  show  "Lawyers  Round  Table".  December  19, 
1996  (no  transcript  available) 
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111.  Taping  of  Ask  the  Lawyer.  WNMU.  Marquette. 
September  16,  1996  (no  transcript  available) 

(K)   Miscellaneous 

112 .  "Don't  Sneeze*  Conmencement  Address.  St.  Martin  De 
Porres  High  School.  May  23,  1997 

113 .  Testimony  before  the  State  of  Michigan  Legislature 
on  Fxinding  for  Legal  Services.  May  6,  1997  (no 
transcript  available) 

114.  Alternative  for  Girls.  "The  Modem  Dav  Emancipation 
Pi-nr^iamation".  April  24,  1997 

115.  Remarks  to  Negro  Businesses  and  Professional  Women. 
April  19,  1997 

116.  Sugar  Speech.  April  17,  1997 

116.  Introduction  of  Saul  A.  Green  as  United  States 
Attomev  for  the  Eastern  District  of  Michigan. 
June  1,  1994 

13.  Health;  What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  examination. 

Excellent,  Hay  30,  1997. 

14.  Judicial  Office;  State  (chronologically)  any  judicial  offices 
you  have  held,  whether  such  position  was  electee^  or  appointed, 
and  a  description  of  the  jurisdiction  of  each  such  court. 

None. 

15.  Citations;  If  you  are  or  have  been  a  judge,  provide:  (1) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where 
your  judgment  was  affirmed  with  significant  criticism  of  your 

^  '  substantive  or  procedural  rulings;  and  (3)  citations  for 
significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings 
on  such  opinions.  If  any  of  the  opinions  listed  are  not 

!  t  officially  reported,  please  provide  copies  of  the  opinions. 

N/A. 
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16.  Public  Office:  State  (chronologically)  any  public  offices  you 
have  held,  other  than  judicial  offices,  including  the  terms  of 
service  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

None. 

17.  Legal  Career; 

a.    Describe  chronologically  your  law  practice  and  experience 
after  graduation  from  law  school  including: 

1.  Whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

No. 

2.  Whether  you  practiced  alone,  and  if  so,  the  address 
and  dates; 

No. 

3.  The  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

Goodman,  Eden,  Mlllender  &  Bedroslan 

3000  Cadillac  Tower 

Detroit,  Michigan,  48226 

Associate,  August,  1988  to  January,  1993 

Partner,  j£muary  1,  1993  to  present 

Mamaging  Partner,  October,  1995  to  present 

Mayor-Elect  Dennis  W.  Archer  Transition  Team 

c/o   PVS  Chemicals,  Inc. 

10900  Harper  Avenue 

Detroit,  Michlgem  48213 

General  Counsel,  November  1993  to  Jajauary  1,  1994 

United  States  Department  o£  Justice 

United  States  Attorney's  Office  for  the 

Eastern  District  of  Michigem 

211  West  Fort  Street 

Suite  23  00 

Detroit,  Michigan  48226 

November,  1985  to  July,  1988 

Assistimt  U.S.  Attorney  (AUSA) 
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American  Motors  Corporation  (AMC) 

(American  Motors  Corporation  has  since  been  bought 
by:) 

Chrysler  Corporation 
1000  Chrysler  Drive 
Aiibum  Hills,  Michigem   48326 
September,  1983  to  November,  1985 
Senior  Litigation  Attorney 

Lewis,  White,  Clay  &  Graves,  P.C.  (subsequently, 

Lewis,  White  &  Clay,  P.C). 

presently:  Lewis,  Clay  &  Munday,  P.C. 

1300  First  National  Building 

Detroit,  Michigan 

Associate,  May,  1977  to  May,  19  80 

Shareholder,  May,  1980  to  September,  1983 

Detroit  College  o£  Law  at  Michigan  State  University 

130  East  Elizabeth 

Detroit,  Michigan  48201 

January,  1977  to  May,  1978 

Legal  Research  and   Writing  Instructor 

Michigan  Court  of  i^peals 
900  First  Federal  Building 
Detroit,  Michigan  48226 
March,  1976  to  May,  1977 
Research  Attorney 


b.  1.  What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

I  have  practiced  law  since  1976.  My  practice  has 
been  diverse.  I  have  represented  both  Plaintiffs 
and  Defendants,  and  have  engaged  in  trial  work  as 
well  as  a  non- litigation  practice.  I  have 
represented  local,  state  and  federal  agencies  and 
units  of  government,  private  corporations  and 
institutions,  as  well  as  individuals. 

In  1977,  I  joined  the  firm  of  Lewis,  White,  Clay  & 
Graves.  I  handled  Insurance  defense  matters.  I 
also  developed  expertise  In  commercial  and 
industrial  development,  municipal  law,  construction 
law,  municipal  and  industrial  development  financing 
and  real  estate  law.  I  represented  several 
Plaintiffs  In  housing  discrimination  matters. 
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My  defense  practice  continued  when  I  departed 
Lewis,  White  &  Clay  in  1983  for  American  Motors, 
where  I  remained  until  1985.  As  an  attorney  with 
AMC,  I  defended  product  liability  cases  nationwide. 
These  cases  involved  con^lex  technical  allegations 
2uad  generally  involved  catastrophic  injuries.  My 
role  in  these  cases  was  to  work  singularly  or  with 
outside  attorneys.  My  involvement  extended  through 
all  phases  of  litigation,  including:  fact 
investigations;  consulting  with  outside  experts; 
preparing  company  witnesses  for  depositions;  scene 
and  vehicle  inspections;  consulting  with  con^any 
engineers  and  participating  in  trials  and 
settlements. 

Joining  the  United  States  Attorney's  office  in  1985 
opened  the  door  for  my  representation  of  the  United 
States,  both  as  Plaintiff  and  Defendajit.  As  an 
AUSA  in  the  civil  division,  I  represented  the 
United  States'  Interest  in  areas  such  as  medical 
malpractice,  constitutional  torts,  en^loyment 
discrimination,  forfeitures,  prisoner  suits,  social 
security,  commercial  litigation,  taxes,  amd 
judgment  enforcement.  Responsibility  for  these 
cases  often  begem  at  pretrial  stages  and  remained 
through  trial  and  appeal. 

I  began  developing  a  plaintiffs'  practice  when  1 
joined  Goodman,  Eden,  Mlllender  &  Bedrosiem  in 
1988.  Our  firm  specializes  in  personal  Injury 
litigation.  Z  handle  all  aspects  of  these  matters, 
memy  involving  catastrophic  occurrences.  My 
caseload  Includes  medical  malpractice,  product 
lieQjility,  housing  discrimination,  sexual 
harassment,  en^loyment  discrimination,  and  general 
negligence  cases. 

2.    Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

Presently,  my  clients  are  individuals,  although  I 
periodically  represent  institutional  clients. 
These  individuals  have  suffered  personal  injuries, 
are  often  disaUbled  from  working,  and  are  undergoing 
medical  treatment . 

Over  the  years,  my  clients  have  been  the  United 
States,  the  State  of  Michigan,  the  Detroit  Building 
Authority,  the  Economic  Development  Corporation  for 
the  City  of  Detroit,  American  Motors  Corporation, 
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individuals   through   insurance   companies,   and 
individual  plaintiffs. 


Did  you  appear  in  court  frequently,  occasionally, 
or  not  at  all?  If  the  frequency  of  your  appearance 
in  court  varied,  describe  each  such  variance, 
giving  dates. 

On  average,  I  have  appeared  in  court  on  a  regular 
basis.  From  1977-1983,  I  spent  most  of  my  time  on 
municipal  bond  and  finemce  matters,  although  I  did 
handle  insurance  defense  matters.  These  were 
mostly  in  state  court  and  I  appeared  regularly  on 
motions. 

When  I  went  to  AMC,  I  supervised  litigation  in 
other  parts  of  the  country,  as  well  as  in  Michigan. 
These  cases  were  mainly  in  federal  courts . 

At  the  United  States  Attorney's  office,  my 
appeareuace  in  court  becaune  more  regular,  and  in 
federal  court  exclusively.  Now,  at  Goodman,  Eden, 
Mlllender  &  Bedrosian,  I  have  matters  in  both  state 
amd  federal  courts,  emd  I  appear  regularly. 

What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

20% 

(b)  state  courts  of  record; 
80% 

(c)  other  courts. 
n/a 

What  percentage  of  your  litigation  was: 

(a)  civil 
100% 

(b)  criminal 
None. 
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4.  State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgement  (rather  than 
settled) ,  indicating  whether  you  were  sole  counsel, 
chief  counsel,  or  associate  counsel. 

I  have  tried  eight  cases  to  verdict.  I  have  been 
sole  counsel  on  five  cases,  chief  co\insel  on  two 
and  associate  counsel  on  one. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 
75% 

(b)  non-jury 
25% 


18.  Litigation:  Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.  Give  the  citations,  if 
the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.  Give  a  capsule  summary  of  the  sxibstance  of  each 
case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state 
as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone 
numbers  of  co- counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 

1)  United  State  of  America  tmd  Roy  Joseph  Conover.  et  al  vs 
Parkwoods  Apartments,  et  al.  C.A.  No.  95-72598  United 
States  District  Court,  Eastern  District  of  Michigan, 
filed  June  27,  1995.  Consent  Order  entered  on  September 
26,  1996.  I  represented  the  family  of  Roy  Conover  and 
six  other  families. 

Trial  Judge:  Honorable  Barbara  K.  Hackett 
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Co-Plaintiff s  Counsel! 


Timothy  J.  Moran,  Housing  and 
Civil  Enforcement  Section, 
Civil  Rights  Division 
P.  0.  Box  65998 
Washington,  DC  20035-5998 
(202)  514-3510 


Defense  Counsel: 


Disposition: 


Pamela  Thos^son 

Assistant  United  States  Attorney 
211  West  Fort  Street 
Suite  2300 

Detroit,  Michigan   4822  6 
(313)  226-9770 

Marilyn  A.  Peters/ 
Joseph  E.  Hickey 
DYKEMA  60SSETT  PLLC 
Attorneys  for  Defendants 
1577  North  Woodward  Avenue 
Suite  300 

Bloomfield  Hills,  MI  483  04 
(248)  540-0768/(248)  258-0555 

$475,000  Settlement;  far- 
reaching  Consent  Order 
governing  defendants'  rental 
practices. 


This  case  of  race  and  familial  housing  discrimination 
received  national  attention  when  it  settled  for  a  record 
$475,000.00  in  September,  1996.  $362,500.00  was  paid  to 
the  seven  families  whom  I  represented;  the  balance  was 
paid  In  civil  penalties  to  the  government  emd  to  a  f\ind 
for  then  unidentified  victims. 

The  significance  of  this  case  is  that  it  has  already  had 
national  ramifications  in  the  rental  housing  market. 
Property  owners  have  made  inquiries  in  an  effort  to 
chemge  their  rental  practices  «uid  train  staff,  thereby 
avoiding  similar  allegations  against  them. 

I  intervened  in  this  matter  which  was  originally  filed  by 
the  United  States.  After  vigorous  discovery,  the  parties 
agreed  to  private  mediation.  Through  that  process,  we 
achieved  the  reported  disposition. 
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2)  Jeannine  Proha  v  George  Auch  Company.  C.A.  No.  90-007356- 
NO.  State  of  Michigan,  Wayne  County  Circuit  Court. 
Filed  on  March  22,  1990.   I  represented  Jeannine  Proha. 

Trial  Judge:        Honored>le  Charles  Kaufman 

Defense  counsel:    Thomas  Roclcwell 
Vandeveer  Garzia 
333  West  Fort  Street 
Suite  1600 

Detroit,  Michigan   48226 
(313)  961-4880 

Disposition:         Jury  verdict  for  $765,000.00. 

Trial   period:   September   23   to 
October  1,  1991. 

This  was  my  first  major  trial  representing  a  Plaintiff. 
When  Jeannine  Proha  and  her  partner.  Glen  Polt,  went  to 
the  second  floor  of  this  construction  project  to  riin 
temporary  electrical  wiring  from  the  second  level  to  a 
transformer  below,  they  encountered  the  opening  covered 
with  a  tarp  and  a  wooden  pallet.  There  was  no  vertical 
barricade  in  place.  Those  items  obscured  the  opening's 
dimensions.  While  atten^ting  to  run  the  wire,  Ms.  Proha 
lost  her  baltmce.  This  accidental  displacement  by 
Jeannine  Proha  caused  the  tarp  as  well  as  Je2mnine  Proha 
to  fall  through  the  opening. 

Because  of  the  fall,  Ms.  Proha  ruptured  three  discs  in 
her  back  and  suffered  severe  physical  and  psychological 
injuries,  including  the  loss  of  her  career  as  a 
construction  electrician. 

My  client  was  one   of   the   few  female   jo\imeyman 

electricians  in  the  State  of  Michigan.    I  was  lead 

counsel.  The  case  had  previously  mediated  for 
$300,000.00. 

3)  Jane  Doe  v  Carlos  Lauchu.  M.D..  et  al,  C.A.  No.  92- 
007685-NH.  State  of  Michigan,  Washtenaw  County  Circuit 
Court.  Filed  July  1,  1992  in  Wayne  County  Circuit  Court. 
Judgment  entered  on  September  6,  1994.  I  represented 
Jane  Doe. 

Trial  Judge:      Honorable  Melinda  Morris 
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Co -Counsel       Barbara  A.  Patek 

for  Plaintiff:    (formerly  with  Goodman,  Eden,  Millender 

&  Bedrosian 

1500  Buhl  Building 

Detroit,  Michigan   48226 

(313)  964-6900 


Co\uisel  for      David  D.  Patton 

Carlos  Lauchu:    David  D.  Patton  &  Associates,  P.C. 

100  Bloomfield  Hills  Parkway 

Suite  110 

Bloomfield  Hills,  Michigan   48304 

(248)   258-6020 


Co -Counsel  for 
Carlos  Lauchu: 


Jac]c  VanderMale 
333  West  Port  Street 
12th  Floor 

Detroit,  Michigan   48226 
(313)  964-3070 


Dr.  Iiauchu's 
Personal  Atty: 


Counsel  for 
Sisters  of 
Mercy  Health 
Corp. : 


Craig  L.  Nemier 

Still,  Nemier,  Tolari  &  Landy,  P.C. 

37000  Gremd  River  Avenue 

Suite  3  00 

Farmington  Hills,  Michigan  48335 

(248)  476-6900 

William  Tanoury 

Willmarth  &  Tanoury,  PLLC 

535  Griswold 

Suite  1730 

Detroit,   Michigem     48226 

(313)    964-6300 


Disposition:      Dr.  Lauchu  tendered  his  insurance 
policy  of  One  Million  Dollars 
($1,000,000);  declaratory  judgment 
action  is  now  pending.   Sisters  of 
Mercy  paid  $400,000.00.  (Barbara  Patek 
continues  the  representation  of  Jane 
Doe. ) 


The  particular  signif  icemce  of  this  case  is  that  it  made 
it  abundantly  clear  to  me  that  people  in  positions  of 
trust  and  authority  have  an  obligation  to  maintain  proper 
boundaries,  or  they  risk  causing  irreparable  harm  to 
vulnerable  people  under  their  control  and  direction.  Our 
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client  was  severely  mentally  111  when  she  begem 
psychiatric  treatment  with  Dr.  Lauchu.  Shortly  after 
treatment  began.  Dr.  Lauchu  inappropriately  conducted 
therapy  which  resulted  in  inappropriate  sexual  conduct 
between  Jane  Doe  smd  Dr.  Lauchu.  This  sent  Jane  Doe  into 
a  decline  of  multiple  suicide  atteiqpts  £uid  hospital 
admissions.  With  the  able  assistance  of  Judge  Morris, 
the  parties  were  finally  able  to  achieve  a  settlement 
with  the  doctor  tendering  his  rights  iinder  his  insurance 
policy  to  the  Plaintiffs.  Dr.  Lauchu  lost  his  license  to 
practice  medicine  in  the  State  of  Michigan  as  a  direct 
result  of  this  breach  of  his  ethical  obligation. 

This  case  came  into  our  office  through  Ms.  Patek,  who 
handled  it  initially.  Over  time,  we  eventually  became 
CO -counsel  and  settled  the  case  as  trial  was  scheduled  to 
begin . 


4)  Tamara  Vinson  and  Roderick  Ruclcer  v  Grayhaven  Lenox 
Limited,  et  al.  C.A.  #:  95-532216-NO,  Wayne  Coiinty 
Circuit  Court,  filed  on:  November  1,  1995.  Order  of 
Dismissal  was  entered  on  May  8,  1997.  I  represented 
Tamara  Vinson  and  Roderick  Rucker. 

Trial  Judge:        Honorable  Amy  Hathaway 

Co-Counsel  for      George  J.  Bedroslan 
Plaintiffs:         Goodman,  Eden,  Millender 

&  Bedroslan 

3  000  Cadillac  Tower 

Detroit,  Michigan  48226 

(313)  965-0050 

Defense  Counsel:     Craig  Nemler 

Still,  Nemler,  Tolarl  &  Landry,  P.C. 
37000  Grand  River,  Suite  300 
Farmington  Hills,  Michigan   48335 
(248)  476-6900 

Disposition:         $425,000.00  settlement. 

This  was  a  premises  lltUslllty  case.  Several  men 
trespassed  onto  the  premises  of  my  client's  apartment 
con^>lex  late  at  night.  When  my  client  emd  her  boyfriend 
arrived,  the  men  emerged  from  a  carport,  assaulted  my 
clients,  and  abducted  and  raped  Ms.  Vinson.  Our  claim 
was  that  the  assailemts  would  not  have  been  able  to  enter 
the  complex  had  promised  security  measures,  such  as  a 
surveillance  camera,  been  In  place. 
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We  had  gotten  as  far  as  enpemelling  a  jury  when  the  case 
settled  on  March  26,  1997.  I  had  primary  responsibility 
for  this  matter  until  trial  preparation  begem  amd  my 
partner,  George  Bedrosieui,  provided  assisteuice. 


5)  Reverend  Carolyn  Corev  v  United  States  of  America.  C.A. 
No.  84-3563.  United  States  District  Court,  Eastern 
District  of  Michigan.  Date  filed:  July  31,  1984. 
Judgment  entered  on  September  22,  1986. 

Trial  Judge:        Honorable  Charles  W.  Joiner 

Plaintiff's         Chui  Karega 

Counsel:  19771  James  Couzens  Highway 

Detroit,  Michigan  48235 

(313)  864-0663 

Disposition:        No  cause  of  action. 

Trial  Period:  September  8,  1986  to 
September  22,  1986 

Plaintiff  Carolyn  Corey  claimed  that  a  reduction  in  force 
(RIF)  was  conducted  in  a  manner  discriminatory  to  women 
and  minorities  and,  particularly  as  to  her,  because  of 
her  religion.  Our  defense  was  that  she  was  removed  from 
es^loyment  for  refusing  to  accept  an  offer  of  directed 
reassignment  in  accordance  with  a  lawful  RIF. 

Judgment  was  entered  in  favor  of  the  United  States  on  all 
counts  of  Plaintiff's  coaoplaint  on  September  22,  1986. 


6)  Donald  and  Edwina  Harwell  v  Dortha  Reynolds,  et  al.  C.A. 
#:  90-CV-72560-DT,  Eastern  District  of  Michigan,  Southern 
Division.  Date  filed:  August  23,  1990.  Order  of 
Judgment  entered  on  November  14,  1991. 

Trial  Judge:        Honorable  Horace  Gllmore 

Defense  Counsel:    Julie  Nlcholson-Gulbord 

Potter,  Camlalc,  Anderson  & 
DeAgostlno 

Attorney  for  Defendant  Reynolds 
2701  University  Drive,  Suite  223 
Auburn  Hills,  Michigan  48326 
(248)  377-1700 
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David  Lee 

Booth  &  Patterson,  P.C. 
Attorney  for  The  Property  Shoppe, 
Inc.-   Better   Homes   &   Gardens, 
Shoemaker  and  Harries 
1090  West  Huron 
Waterford,  Michigan   48328 
(248)  681-1200 

Disposition:  Verdict  for  the  Harwell  Plaintiffs 
in  the  amount  of  $22,000.00  against 
Defendant  Shoemaker  and  The  Property 
Shoppe . 

No  cause  of  action  against  Defendant 
Dortha  Reynolds. 
Trial  Period:   October  28-30,  1991. 

This  was  the  first  "sales"  case  that  I  brought  to  trial. 
My  clients  sought  to  purchase  a  home  in  an  upscale 
neighborhood  in  Pontiac,  Michigan.  The  race  of  my 
clients  was  disclosed  by  the  realtor's  agent  to  the 
seller  while  presenting  their  offer.  The  offer  was  not 
accepted  and  the  house  was  taken  off  the  market.  After 
the  withdrawal  from  the  market,  the  house  was  shown  to 
prospective  buyers  and  em  offer  was  accepted  from  a  white 
couple. 

The  jury  fo\uid  that  the  realty  con^any  violated  fair 
housing  laws  by  disclosing  the  race  of  my  clients  to  the 
property  sellers. 


7)  Constance  and  Daniel  Zinmer  v  United  States  of  America. 
C.A.  No:  85-CV- 60445.  United  States  District  Court  for 
the  Eastern  District  of  Michigan.  Case  filed  on 
October  16,  1995.  Order  of  Dismissal  entered  December 
21,  1987. 

Trial  Judge:        Honorable  George  LaPlata  (retired) 

Plaintiff's         Michael  D.  Nelson 
CoTinsel:  Nelson,  Petruska  &  Allen,  P.C. 

990  South  Wisconsin 
Gaylord,  Michigan  49735 
(616)  732-2491 

Disposition:         $55,400.00  Verdict. 

Trial  period  May  12,  19  87  to  May  21, 
1987 
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Plaintiff's  decedent  was  admitted  as  a  psychiatric 
patient  to  the  Veteran' s  Administration  Hospital  in  Ann 
Arbor  on  December  31,  1983.  Against  medical  advice,  he 
left  the  hospital  and  was  struck  and  killed  by  an 
automobile  several  hours  later. 

Although  this  was  a  claim  for  medical  malpractice 
(failure  to  properly  supervise,  to  take  a  proper  history, 
to  prescribe  proper  medication,  etc.)  ,  the  court  found  no 
malpractice.  Rather,  it  held  that  the  hospital  was 
negligent  for  permitting  Mr.  Zimmer  to  leave  the  hospital 
without  notifying  a  family  member  or  police  agency. 

The  damages  awarded  by  the  court  were  quite  low 
($55,400) ,  inasmuch  as  this  was  a  wrongful  death  claim  of 
a  young  man  with  a  family. 


8)  Susan  Loftus  v  CSX  Transportation.  Inc..  C.A.  #:  91- 
116637,  Wayne  County  Circuit  Court.  Case  filed  on  June 
25,  1991.   Case  was  dismissed  on  September  22,  1994. 

Trial  Judge:        Judge  Edward  Thomas 

Plaintiff's         William  H.  Goochnnn 
Co-Counsel:         Goodman,  Eden,  Millender  & 

Bedrosian 

3000  Cadillac  Tower 

Detroit,  Michigan  48226 

(313)  965-0050 

Defense  Coiinsel:    Gene  Davis/Mary  O'Donnell 
Hopkins  &  Sutter 

1333  Brewery  Park  Blvd.,  Suite  101 
Detroit,  Michigan  48207 
(313)  396-6600/396-6552 

Disposition:        Verdict  for  Defendant. 

Trial  Period:  January  24,  1994 
to  February  18,  1994 

In  this  case,  we  alleged  numerous  violations  at  a 
railroad  crossing,  including  failure  to  properly  guard 
and  malfunctioning  signals.  At  this  particular  crossing, 
the  signals  always  indicated  a  train  was  approaching  and 
motorists  invariably  would  cross  despite  the  warning 
signal.  On  the  day  Ms.  Loftus  was  injured,  a  train  was 
Indeed  approaching;  she  did  not  see  it  and  her  car  was 
struck  as  she  atte]iQ>ted  to  cross.  The  jury  found  in 
favor  of  the  railroad. 
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I  tried  this  case  as  co- counsel  with  my  very  seasoned 
partner,  William  E.  Goodman.  It  was  a  con^licated 
negligence  case  and  the  longest  trial  I  ever  engaged  in, 
and  perhaps  the  most  difficult. 

9)  Doris  Birch  v  St.  Mary's  of  Redford  and  The  Archdiocese 
of  Detroit.  Case  No:  86-628033-NO.  Wayne  County  Circuit 
Court.  Case  filed  on  September  30,  1986.  Date  of 
Dismissal:  July  26,  1989. 

Trial  Judge:        Honorable  Charles  Farmer  (retired) 

Defense  Counsel:    Robert  M.  Spence 

(formerly  with  Bodman,   Longley  & 
Dahling  LLP) 
The  Budd  Co. 
3155  West  Big  Beaver 
P.O.  Box  2601 
Troy,  Michigan  48007 
(248)  643-3555 

Disposition:        Jury  Verdict  for  the  Defendant. 

Trial  period:   June  6,  1989  to  June 
13,  1989 

My  client  slipped  and  fell  as  she  entered  a  school  where 
her  son  attended.  Our  claim  was  that  the  archdiocese  had 
had  sufficient  notice  of  the  icy  conditions  and  should 
have  taken  more  precautions  to  guard  against  injuries. 
The  jury  found  that  the  school  had  exercised  reasonable 
care  under  the  clrc\nasteuices. 

10)  Parks  v  Grayton  Park  Associates.  C.A.  #:  81-70526,  United 
States  District  Court,  Eastern  District  of  Mlchlgem. 
Date  filed  February  18,  1981.  Opinion  Denying 
Plaintiff's  Motion  for  a  Judgment  Not  Withstamding  The 
Verdict  or,  in  the  Alternative  New  Trial  entered  Jemuary 
8,  1982. 

Trial  Judge:        Judge  John  Felkens 

Defense  Counsel:    Michael  Hathaway 
Vandeveer  Garzia 
333  West  Port  Street 
Suite  1600 

Detroit,  Michigan   48226 
(313)  961-4880 
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Disposition:        No  Cause  of  Action. 

Trial  period:  September  16,  1981  to 
September  24,  19  81 

Reported  at:         531  F  Supp  77  (19  82) 

My  clients,  a  yo\jng  black  couple,  were  told  that  this 
complex  in  the  City  of  Detroit  had  no  vacancies.  A 
temporary  restraining  order  and  preliminary  injunction 
were  issued  against  the  Defendant  complex,  on  the  basis 
of  testing  evidence  which  indicated  white  testers  were 
given  more  favoreOile  information  about  availability  than 
black  testers. 

At  trial,  however,  the  jury  found  in  favor  of  Defendant. 

This  was  the  first  housing  discrimination  case  which  I 
tried  to  verdict.  I  was  sole  counsel.  The  reported 
decision  addressed  the  propriety  of  awarding  attorney 
fees  if  a  party  prevails  in  obtaining  injunctive  relief 
but  loses  the  case  on  the  merits. 

19.  Legal  Activities;  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation 
in  this  question,  please  omit  any  information  protected  by  the 
attorney- client  privilege  (unless  the  privilege  has  been 
waived. ) 

I  was  honored  in  November,  1993,  when  Mayor-Elect  Dennis 
Archer  selected  me.  to  serve  as  General  Counsel  to  his 
Transition  Team.  In  addition  to  providing  legal  advice  to 
Transition  Team  members,  I  coordinated  and  supervised  the 
volunteer  legal  services  of  twelve  leading  firms  in  the  State 
of  Michigan,  all  of  which  agreed  to  perform  legal  research  and 
develop  position  papers  on  legal  matters  facing  this 
transition  government. 

Z  devoted  full  time  and  attention  to  this  pursuit  from 
November,  1993  until  Mayor  Archer's  inauguration  in  January, 
1994. 

I  have  also  engaged  in  a  housing  discrimination  practice, 
first  representing  Individuals,  then  fair  housing  centers, 
and,  most  recently.  Intervening  plaintiffs  in  cases  filed  by 
the  United  States. 
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My  service  to  the  bar,  now  as  its  President,  has  given  me  an 
opportunity  that  few  have,  and  it  has  increased  my  devotion  to 
the  legal  profession  and  to  our  system  of  justice.  We  have, 
during  this  past  year,  managed  to  heighten  our  profession's 
commitment  to  access  to  justice  and  to  make  am  even  stronger 
case  that  so  much  of  lawyering,  is  service  to  the  public. 

I  have  found  particulately  satisfying,  the  mediation/ 
arbitration  work  that  I  have  engaged  in.   To  the  extent  that 
resources  of  courts  are  preserved,  and  parties  are  able  to 
reach  resolutions  without   trials,   our   legal   system  is 
benefited. 

I  believe  that  continuing  education  by  lawyers  should  be 
engaged  in  routinely.  Z  have  found  my  teaching  contributions 
to  be  particularly  rewarding. 
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AFFIDAVIT 


I,  VICTORIA  ANN  ROBERTS,  do  swear  that  the  information 
provided  in  this  statement  is,  to  the  best  of  my  knowledge,  true 
and  accurate . 


(^^n<...-t ^0 , mi    ^j//ifc.  atU^i^ 


5tary 

(WaqrPtfilk:,  Macomb  Cow^M 
I^CaiBdi8iMBftoOcfcf7.iail 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PtTBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options,  uncompleted 
contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services, 
firm  memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest . 

Goodman,  Eden,  Mlllender  &  Bedroslan,  a  Michigan  law  practice: 

A:    Keogh  Plan  -  Held  by  Smith  Baimey,  no  control. 

B.  Partnership  -  The  partnership  agreement  details  how  the 
partnership  Interest  will  be  paid  on  withdrawal.  Upon 
withdrawal  from  the  partnership,  I  will  be  paid  whatever 
baleuice  Is  In  my  capital  account  after  deducting  my 
percentage  Interest  (16%)  of  costs  advanced.  I  will  also 
be  entitled  to  my  percentage  Interest  of  net  profits  at 
the  date  of  my  withdrawal.  Finally,  a  voluntary 
withdrawal  benefit  will  be  paid,  based  on  the  number  of 
months  I  have  been  a  partner  by  the  date  of  withdrawal. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of -interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

For  an.  appropriate  period  of  time,  I  would  recuse  myself  from 
cases  involving  my  former  law  firm. 

I  camnot  think  of  categories  of  litigation  and  financial 
arrangement  likely  to  present  conflicts  of  Interest.  In  all 
Instances,  however,  I  would  eublde  by  the  Judicial  Code  of 
Conduct  governing  recusal . 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  our  without  compensation,  during  your 
service  with  the  court?   If  so,  explain. 

None. 
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4 .  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  you  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

I  have  attached  a  copy  of  the  Financial  Disclosure  Report. 

5.  Please  complete  the  attached  financial  net  worth  statement  in 
detail  (Add  schedules  as  called  for) . 

I  have  attached  a  copy  of  the  Financial  Net  Worth  Statement. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign,  your 
title  and  responsibilities. 

No. 
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Nomination  Report 


Rthm  Ad  of  »989  Put  t  No. 
101-194.  Nonmbv  30.  ItK 
(SUSC  App  4,  S«e  101-112) 


:.  Pwaon  R^xNtlng      |lu<  lunn.  ftst  mMM  inilM 
ROBERTS,  VICTORIA  A. 

2.  Couit  or  OrgHiluMon 

U.S.  DIST  CT-EAST.  OIST.  OF  Ml 

S.  Date  of  Report        ' 

08/04/1997        ! 

1 

4.  TM*           (Ailldt  lljudgn  IndKil*  acDvt  or 

stnioe  sitlxa:  m»jatnt»  jud^i  lndk»t» 
fl*  orptt-Hmt) 

U.S.  DISTRICT  JUDGE-NOMINEE 

1.  Report  Type  (crwck  type) 

X    Nominalion.    D»te       /  / 

InitW       Annual      Final 

«.  Reporting  Ptrtod           ' 

01/01/1996               \ 

"                              1 

06/30/1997              1 

r.  CtwKbm  or  Oflin  Addnu 

16767  EDINBOROUGH 
DETROIT.  Ml  48219 

t.  On  nit  bacit  of  ttw  Infonnatlon  eontalrwd  In  thia  Rsport  and  any                  1 
modffiutlona  pertaining  th««to,  n  l>  In  my  opinion.  In  compUanca 
with  applicable  laws  ami  ragulatlont. 

Ravlawtng  Ofllcar                                                                    Date                          1 

lUPOHTAhfT  NOTES:  Th9  knbvcHons  Bccxampsnying  Ihii  form  mjsl  bt  foSowtd.  Comi^tfa  aff parts. 
cfwcMn;  th*  NONE  box  tor  eacfi  section  wf)an  you  /lava  no  rapo/f aW»  ntemulion.  ^gn  on  the  lasf  pig: 


NAME  OF  ORGANIZATION  /  ENTITY 


I.   POSITIONS     ^eporan^lrxfvMuafon^'.  saapp  V-fSo^lnsM/ctfons; 

□  POSITION 

NONE  (No  repoHable  poMtent ) 

'  MANAGING  PARTNER GOODMAN.  EDEN,  MILLENDER  AND  BEDROSIAN,  UW 

SIMONE  ROAD,  LLC 


2  PARTNER 
»  PARTNER 


JUDY  CIRCLE,  LLC 


II.     AGREEMENTS     (Kapor«n0lnAMia(oniy.sa*pp.f4-f7arftu»uc«ORS.J 

DATE  PARTIES  AND  TERMS 


□ 


NONE   (No  raportaUa  agreOTMrt*.) 

»  1996 

*  1996 


GOODMAN,  EDEN.  MILLENDER  &  BEDROSIAN  RETIREMENT 
GOODMAN,  EDEN.  MILLENDER  &  BEDROSIAN, 


IIL    NON-INVESTMENT  INCOME 
DATE 


□ 


(ReporfinglDtfvMjafan^ipousa.saepp.  1»-Zi  ol  tfistmcboia.) 
PARTIES  AND  TERMS 


NONE    (No  rapoftable  non-lnveatment  Inconw ) 

1  1996  GOODMAN.  EDEN,  MILLENDER  &  BEDROSIAN/LAW  PRACTICE- 


GROSS  INCOME 

(youre,  no!  spouae't) 


$    176.200.00 


2  1995 


GOODMAN,  EDEN,  MILLENDER  &  BEDROSIANA>VV\/  PRACTICE 


S    151.562.00 
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I  08/04/1997     I 

1 i 


V    REIMBURSEMENTS   and  GIFTS     -  trmsportatlon.  todglng.  food,  entertalnmenl. 

r,«*,<»,s  (hos.  (0  spo««  ,nd  d,p»n<l^l  chklmn.  us»  the  p.™nm.(»c^  -(S)'  ,f>d  -(DCJ-  to  indK.te  r,port.W.  mmburzemeni,  ,r,d  jrts  r.c«v«<  6y  spous. 

.my  diptrKltnl  cMdnn.  wspeclrvWy   S«e  pp  26-29  o/  Instncllons) 


D 


SOURCE 

NONE  (No  such  raportaU*  rtimbursements  oi  gifts) 


DESCRIPTION 


'  EXEMPT 


V.    OTHER  GIFTS 

(Indudea  »)o»  (o  spous»  and  dtptnltnl  chUnn,  us>  tf)«  par.nm»tfc«te  -(S)'  tnd  •(DCf  to  ln<«c«to  oO»r  jWs  (*:Wi«»<<  dy  spouse  »D<I  d»ptnd»nl  chidrtn. 
nspecltnly  S*t  pp.  30-33  o/ InstrucHom.) 

SOURCE  DESCRIPTION  VALUE 

NONE   (No  such  repoitable  gifts) 


D 


1    EXEMPT 


VI.    UABILITIES 

(Indudu  tfiou  ot  spoils*  »nd  d»p»nd»nl  chldnn.  t«*:al»  when  tpplcatila.  ptrson  nsponsibit  tOrhbtty  by  using  Vi«  pannthtVcil  '($)' tor  s*p»rM 
UiKyQ/ltitspous*,  '(Jj'forjolnlltbtlyo/mportlngkKtvldualindspousB,  tnd'(DC)'   for labify of » d»pmd»nt etiid   Smtpp  34-3S oflnstrndloni.) 


D 


CREDITOR 

NONE    (No  npoitaU*  lUMitlcs) 


I     GOODMAN,  EDEN,  MILLENDER  8.  BED 

z     MBNA 

3     NATIONAL  BANK  OF  DETROIT 


DESCRIPTION 


VALUE  CODE* 


PARTNER  ADVANCE  DRAWS 

J 

CREDIT  CARD 

K 

CREDIT  CARD 

J 

■  VAL  COOES:J-S15.000or  IM« 


K-tlS.OOI-SSO.OOO 


L-$SO.0O1  lo  S1C»,CXX)  M=$100.001  -1293.000 


N=S25D.a01-SS00.CQ0 
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Nam*  of  Pereon  R^poning 
ROBERTS,     VICTORIA   A. 
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~ -  ticom*.  vakH,  (r»n»»c#ons  (Indudts  Bios*  ot  spous*  tnd 

VII.  Page     1  INVESTMENTS  and  TRUSTS    otptnfniehUnn.  s-ppST-notiMtmcVotn.) 


08/04/199-7 


A 
DMCrtpUon  or  Atu<i 

»K«c*fe  wft»/»  •pplc»N».  owrwro^ 
(M  (sw/  fey  ustn;  tfit  p«r*n0itlfcaf 

B. 

IncofTw 

during 

reporting 

period 

C 

(^reu  value 
•lend  or 
reporting 
period 

°                                       1 

TreneecUona  during  reporting  period 

i 

1 

VJ;-  tor  Jon'  «w»ra«p  o/  wportfn  j 

(1) 

Ami 

Cod 

e 

(A- 

H) 

(2) 

Typ« 
(•g. 

dividend, 
rent  or 
Memt) 

(1) 

Value 
Code 
(J-P) 

(2) 

VHue 

Method 

Code 

(QW) 

(1) 

Type 

(•9. 

buy,  sell, 

mer^, 

nedemp- 

non) 

•n<>  owmo/"*)  fey  spooM,  ■(DC/ 
Ibr  owM/s/irjp  fey  d»p»txi»nl  chid 

PlK»  W  »/tw  tfCA  •«•( 

(2) 
Dale 
MorHh- 
Day 

(3) 

Value 
Code 
(J-P) 

Gain 
Code 
(A-H) 

(5)                                                     1 
IdentAyoT                                           | 
twyer/aeller                                        ' 
(Hprtvale                                            | 
Iranwctlon)                                     , 

MONE  (no  rtportabi*  lncoiT\«,aisats.  or 
tnnsaction*) 

1 

1 

2  INDIVIDUAL  RETIREMENT  ACCOUNT-MM 
FUND 

Nona 

J 

T 

EXEMPT 

1 

3  SIMONE   ROM),    LLC/    REAL  ESTATE    , 
WAYNE   COUNTY,    MICHIGAN 

A 

Rant 

K 

H 

EXEMPT 

1 

<  PALMER   ROAD,    LLC/REAL   ESTATE, 
WAYNE   COUNTY,    MICHIGAN 

A 

Rant 

K 

W 

EXEMPT       1 

1 

5  JUDY    CIRCLE,    LLC/REAL   ESTATE, 
WAYNE   COUNTY,    MICHIGAN 

B 

Rent 

K 

W 

EXEMPT 

6  EAIRVIEW  CIRCLE,    LLC/REAL   ESTATE, 
WAYNE   COUNTY,    MICHIGAN 

8 

Rent 

K 

w 

EXEMPT 

i 

1     DOVER  ROAD.    LLC/REAL   ESTATE, 
WAYNE   COUNTY,    MICHIGAN 

B 

Rent 

J 

w 

EXEMPT 

1 

8  BURGER   ROAD,    LLC/REAL  ESTATE, 
WAYNE   COUNTY,    MICHIGAN 

C 

Rant 

K 

w 

EXEMPT 

»    DEARBORN   HEIGHTS,    LLC/REAL 
ESTATE,    WAYNE    COUNTY,    MICHIGAN 

A 

Rant 

K 

w 

EXEMPT 

10  GOODMAN,    EDEN,    MILLENDER    ( 
BEDROSIAN   KEOGH   PLAN 

Nona 

L 

T 

EXEMPT 

- 

llnc«)iinCo<k.:A-$1.000orloi                     B-J).0OIM.3OO                   C-a,5Ol-SJ.00O                       D-t5,0O|.Jl3.OOO                      E-I15.001-S5O,OOO 
(Co)  BI.D4)      F-J50.001-$  100,000             G-S  100.001 -SI. 000.000        HI-SI.O0O.0Ol.JJ,0O0.0O0       HJ-SS.OOO.OOI  or  more 

JVilCoda:          >JlS,000of  ItB                    K-J13.0OI-I50,0O0               L-I50,00|.J100.000              M-JIOO.OOI-ttSO.OOO            N-Ji50,00|.S50O,00O 
(Col  CI.  M)     0-«00.001-SI,000,000        Pl-$l,000.001-$5.000.000  M-H,0OO.0OlBS.0O0.00O  n-JJS.000.001450,000.000  P4-S5O.000.(IOl<»iii<«                  1 
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Nima  or  Ptnon  Kaponing 

ROBERTS,  VICTORIA  A.  08/04/1997  1 


111.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS.  flndieate  p«i  o(  report.) 

NOME   (No  iddHonil  Infarminon  or  optanatioiw ) 

-.ECTION  1:NAME  OF  ENTITY,  CONT PARTNERSHIP 

SECTION  2:PARTIES  AND  TERMS,  CONT... PLAN,  NO  CONTROL 

SECTION  2:  PARTIES  AND  TERMS,  CONT... LAW  FIRM,  PARTNER  AGREEMENT 

SECTION  3:  PARTIES  AND  TERMS,  CONT.  ..  INCOME  IS  ESTIMATED  SINCE  1996  PARTNERSHIP  RETURN  IS  ON 
EXTENTION 
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lECTKDN  HEADINQ.      (Indicji.  part  o(  rapoit) 

SECTION  1.  POSITIONS  (cont'd.) 

U.  Position  Name  of  Ofuanlzallon/Entity 


4  PARTNER  FAIRVIEW  DRIVE.  LLC 

5  PARTNER  DOVER  ROAD.  LLC 

6  PARTNER  BURGER  ROAD,  UC 

7  PARTNER  DEARBORN  HEIGHTS,  LLC 

8  PRESIDENT  STATE  BAR  OF  MICHIGAN 
e  PARTNER  PALMER  ROAD.  LLC 
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Narrw  ol  P*r*on  R>partln|| 

ROBERTS,  VICTORIA  A. 


08/04/1997 


IX.    CERTIFICATION 

In  compliance  with  the  provisions  of  28  U  S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or 
dependent  children  had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or 
dependent  children.  If  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  eamed  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which 
have  been  reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4.  section  501  et.  seq.,  5  U.S.C.  7353  and 
Judicial  Conference  regulations. 


Signature . 


r7    .■;      f>     hi-Ll-  Jl 


Date 


hj'ih'/ 


Note: 


Any  indlvkjual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  report  may  be  subject  to  civil 
and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  WSTRUCnONS 

Mail  orieinal  and  (lirec  additioaal  copies  to: 

Committee  on  Floanclal  DlKlowre 
AdminiMratlve  Offkc  of  the  Vnitcd  State*  Courts 
One  Columbiis  Circle,  N.E. 
Suite  2-301 
WasUngton,  D.C.  20S44 
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Provide  i  camplete,  cantnt  finiadil  net  wonh  nuement  which  iienuz«  in  detail 
all  isMts  Oncludlnj  bank  icccuats,  real  estate,  jeconaes,  trnstj,  invesnr^ts,  tad  o6ei  finandii 
holdings)  all  liabilities  Oaclndfag  debu,  mortpjes,  lotni,  and  oAer  fln«nn't  oblipcam)  of 
youTKlf,  your  xpocsc,  and  other  immediitt  memben  of  your  haasebold. 


ASSSTS                                          i 

LIABILmES 

"' 

"==^ 

Coh  oa  hsid  uMl  a  buki 

6 

50Q 

H)U>  pq^li  ta  btolB-ucsr«l 

2 

000 

320     • 

KoiM  pcyibU  (0  nlicrra 

18 

ono 

tMlMd  Mankt-«<ld  idMdsb 

NaMp4yitiUiD0tt>cn    Sen^ 

1^ 

000 

AoMQWi  ted  Mcu  neoTibl*: 

y»t  boa  nlUTct  loi  Uaadt 

UaptU  laceat  ux 

OMbem  othoi 

Ofacr  vnptad  ox  ud  latttut 

De«b<&l 

^(esinencs;   Stanciara  ceaera 
*jui  aw  oKCfifa  ftfrau-tao 

i«6«4d«    Michael  Gehrls 

17  800 
8  000 

XmI  coaia  s«ud-«U  Kbcaola 

Residence,^l6"67  Edinborough 

150 

000 

lU, 

XmI  tftua  mentitci  rauivtbla 

Otet  dafatMtuihj: 

ABM  ud  otts  pmasd  yespaqr 

38 

000 

1 

OdivdtM-Sb  tinw«iif> 

: 

1 

at.0  «»«_k.«^,-     Partnerships , 
Olba  mtst~itaaK     attached 

227 

7P( 

1 

! 

GnoqrBn,   Eaen,  f^lii  lender  &  Bedi 
Keoqh    Plan     Smith  Bamev 

DSian 
131 

142 

1 

Individual  retirement  acasuntp: 

i 

"  ■   AIM  LmsrSTTSTTm 

s^^nHarH  FpHpral  Bank 

26 

5^1 

410 

Tanllim^ 

56 

800 

1 

Janus  Fund 

62 

OOP 

)teV«a 

623 

633 

1 

■TitttlAtmia 

680 

433 

680 

433 

1 

COtmUGSHT  UAXLXnXS 

GSMZaAL  StTOBMAnON 

1 

-0- 

An  or  nv  jM(«&  (Add  Kiwi- 

No 

1 

Oa  laoa  or  ouunca 

-0- 

An  yoa  dtfiartwi  s  07  nia  ar  U|tl 

No 

\ 

LjpiCjiau 

-0-1 

|no    1 

rtonaao  te  Padenl  laeeou  Tu 

1-0-1         1 

1          1    ^ 

Olbtf  ipaeul  4«b< 

h-l         1 

- 

=L- 

J_ 

J 

146 


VICTORIA  ROBERTS 

FINANCIAL  STATEMENT 

NET  WORTH 

ATTACHMENTS 

August  13,  1997 


Fair  Market 
Value 

Other  assets: 
Partnerships: 

Goodman,  Eden,  Millender  &  Bedrosian,  13% 

General  partner,  law  practice  $  62,674 

Simone  Road,  L.L.C.,  33% 

General  partner,  real  estate  32,142 

Palmer  Road,  L.L.C.,  25% 

General  partner,  real  estate  20,375 

Judy  Circle,  L.L.C.,  33% 

General  partner,  real  estate  24,486 

Fairview  Circle,  L.L.C.,  33% 

General  partner,  real  estate  29,469 

Dover  Road,  L.L.C.,  25% 

General  partner,  real  estate  11,300 

Burger  Road,  L.L.C.,  34% 

General  partner,  real  estate  26,554 

Dearborn  Heights,  L.L.C.,  33% 

General  partner,  real  estate  20,700 

$227,700 
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III.   GENERAL  (PUBLIC) 

1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged.":  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

I  have  a  child  who  has  Down's  Syndrome.  Planning  for  the 
fineuicial  future  for  people  who  have  disabilities  Is  often 
something  that  Is  avoided  by  parents.  In  the  1980' s  I 
presented  seminars  on  several  occasions  through  the  Detroit 
P\ibllc  Schools,  on  financial  planning  for  children  who  are 
developmental ly  disabled.  I  did  the  same  through  the  National 
Association  for  Parents  of  Visually  Impaired  In  November, 
19  89,  and  through  the  Mlchlgem  Commission  for  The  Blind  In 
October,  1990.  Periodically,  I  now  give  such  financial  advice 
to  parents  on  a  pro-bono.  Individual  basis. 

I  served  as  a  board  member  for  Big  Brothers  Big  Sisters  of 
Michigan  from  1987  -  1991  and  as  Its  secretary  from  1988  to 
1990.  During  that  time.  Big  Brothers  Big  Sisters  was 
undergoing  a  major  restructuring  and  I  chaired  a  committee 
which  made  restructuring  recommendations.  Over  several 
months,  this  committee  met  on  a  regular  basis,  sometimes 
weekly.  In  addition,  I  had  the  commitment  to  Big  Brothers  Big 
Sisters  as  a  member  of  the  Board,  attending  monthly  meetings. 
In  between  meetings,  I  made  myself  available  to  handle  legal 
matters  and  questions  which  arose.  Today,  I  continue  on  Big 
Brothers  Big  Sisters'  advisory  board,  and  continue  to  make 
ai/self  avalleQjle  to  handle  legal  questions  as  they  arise. 

From  1985  until  1991  I  served  on  the  Board  of  Directors  of  the 
Fair  Housing  Center  of  Metropolitan  Detroit,  a  nonprofit 
corporation  established  to  provide  housing  information  and  to 
assist  In  the  struggle  against  housing  discrimination.  I 
served  In  various  officer  positions,  and  chaired  the  Board  of 
Directors  for  five  years.  We  met  on  a  monthly  basis.  In 
between  meetings,  I  handled  the  legal  matters  of  the 
organization  which  arose.  Additionally,  the  Fair  Housing 
Center  of  Metropolitan  Detroit  provided  training  to  various 
other  groups  which  resulted  In  the  estetblishment  of  fair 
housing  centers  In  other  parts  of  the  state.  Most  not«Q}ly,  I 
have  been  a  presenter  at  the  following  conferences: 

Fair  Housing  Center  of  Metropolitan  Detroit  Cooperating 
Attorneys  Seminar,  December  8,  1994.  Presenter:  "Review 
of  Kev  Fair  Housing  Laws* . 


148 


victoria  Ann  Roberts 

Fair  Housing  Center  of  Metropolitan  Detroit  Cooperating 
Attorneys  Seminar,  December  8,  1989.  Presenter: 
"Discovery  and  Settlement."  (no  material  available) 

Fair  Housing  20  Years  Later:  The  Legal  Struggle  To 
Achieve  Equal  Housing  Qpportiinities.  April  13,  1988. 
Presenter. 

The  Prima  Facie  Case;  Coverage  of  Fair  Housing  Laws: 
Standing.  1983. 

Z  have  also  found  the  time  to  present  in  other  areas  of  legal 
education  as  well.   Some  examples  include: 

Faculty  Member,  United  States  District  Court  for  the 
Eastern  District  of  Michigan  Trial  Advocacy  Workshop, 
1988,  1989  (no  materials  available) 

Michigan  Conference  to  Promote  Minority  Involvement  In 
The  Legal  Profession,  University  of  Detroit  School  of 
Law,  October  28,  1988.  (no  materials  availedsle) 


21st  National  Conference  on  Women  And  The  Law,  March 
22-25,  199  0.  Presenter:  "Representing  a  Female  Client  In 
Tort  Cases:  How  to  Get  Fair  Damage  Awards."  (no  materials 
available) 

Institute  of  Continuing  Legal  Education:  Tort  Law  Update, 
April,  1990.  Presenter:  "Immunity,  Governmental  and 
Otherwise,  emd  the  Recreational  Use  Statute." 

State  Bar  of  Mlchlgem  President  Elects'  Conference,  June 
1-3,  1990.  Faculty:  "Mains treamlng  Women  and  Minority 
Attorneys . " 

State  Bar  of  Michigan  55th  Annual  Meeting,  September  12, 
1990.  Moderator,  "Involving  Minority  Attorneys  In  The 
Profession. " 

State  Bar  of  Michigan,  Mandatory  Continuing  Legal 
Education  Program,  1990-1991.  Faculty:  "The  Professional 
Obligations  of  the  Lawyer:  To  The  Justice  System,  To 
Adversaries,  To  Clients,  To  Other  Counsel,  To  The 
Public." 

Institute  of  Continuing  Legal  Education:  Autumn  Trial 
Advocacy  Skills  Workshop,  October  30-31,  1990.  (no  course 
materials) 
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Institute  of  Continuing  Legal  Education:  Concentrated 
Trial  Skills  Advocacy  Workshop,  October,  1990,  May,  1992, 
Member  of  the  Faculty,  (no  course  materials) 

President -Elects  Conference,  State  Bar  of  Michigan,  May 
31,  1991.   Presenter:   "The  Shrinking  Volunteer  Market." 

Fundamentals  of  Michigan  Practice  1993, 

Institute  of  Continuing  Legal  Education,  Course:  Pre- 
trial Discovery,  Jemuary,  1993  (no  material  available) 

Michigan  Trial  Lawyers  Association  Basic  Advocacy  Seminar 
"Closing  Argument",  August  21,  1993. 

I  do  believe  that  continuing  education  for  lawyers  should  be 
mandatory,  and,  as  State  Bar  President,  have  advocated  that 
position  to  our  Supreme  Court. 

As  I  moved  into  the  chairs  of  the  State  Bar,  my  pro-bono 
activities  outside  of  the  bar  have  diminished,  out  of 
necessity.  Since  September,  1996,  I  have  spent  an  average  of 
20  hours  per  week  on  bar  activities.  Prior  to  that,  and  at 
least  since  1990,  I  have  spent  10-20  hours  per  week  on  bar 
activities. 

For  the  last  two  years,  first  as  Chair  of  a  committee  and  now 
as  bar  president,  I  have  been  a  strong  advocate  for  delivery 
of  legal  services  to  the  poor.  I  have  spoken  of  it,  written 
of  it  and  testified  before  our  state  legislature  concerning 
fiinding  for  legal  services  programs . 

I  have  established  a  Task  Force  on  race  and  gender  matters  in 
our  profession.   A  full  report  is  expected  September,  1997. 

Over  the  years,  I  have  been  an  outspoken  proponent  for  access 
in  our  profession.  I  was  instrxunental  in  crafting  a  Statement 
of  Hiring  Goals  (voluntary)  which  34  law  firms  have  now 
signed.  In  achieving  this,  I  travelled  throughout  the  state, 
meeting  with  managing  partners.  We  have  developed  a  similar 
voluntary  statement  of  goals  for  corporations. 

In  the  early  199  0s,  a  state  bar  committee  with  which  I  was 
active  examined  the  mediation  selection  process  and  found  it 
to  not  be  inclusive  of  women  and  minorities.  Our  work 
resulted  in  a  complete  restructuring  of  mediation  selection 
rules  in  Wayne  County,  Michigan,  and  an  examination  of  the 
rules  statewide.  In  October,  1997,  a  new  Michigan  Supreme 
Court  rule,  approved  by  our  Justices,  goes  into  effect  which 
is  designed  to  insure  diversity  in  our  mediation  panels 
throughout  the  state. 


53-708  99-6 
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That  same  committee  advocated  that  the  state  bar  sponsor  an 
"Opening  Doors"  Conference  for  women  and  minorities.  I 
assisted  in  the  design  and  presentation  of  the  first 
conference  held  April  16,  1994.  This  has  now  become  an  annual 
state  bar  event. 

I  have  found  the  time  to  spend  in  my  childrens'  classrooms 
helping  when  I  could,  accos^anying  the  classes  on  field  trips 
as  a  chaperone,  attending  track  meets,  basketball  games,  dance 
recitals,  parent  teacher  conferences  and  school  board 
meetings.  For  several  years,  I  was  the  "Cookie  Mom"  for  my 
daughter's  Brownie  Troop. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discrimination  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates  -  -  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 
policies?  If  so,  list,  with  dates  of  membership.  What  you 
have  done  to  try  to  change  these  policies? 

I  was  a  Girl  Scout  in  the  1960s.  Z  was  10-12  years  old  tmd 
didn't  consider  that  the  policy  was  discriminatory.  Z  was  a 
member  of  the  Board  of  Directors  of  the  Girl  Scouts  in  1984- 
1986. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts?  If 
so,  did  it  recommend  your  nomination?  Please  describe  your 
experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to 
your  nomination  and  interviews  in  which  your  participated) . 

Yes.  A  40 -member  Merit  Selection  Committee  was  appointed  by 
United  States  Senator  Carl  Levin.  The  committee  membership 
Included  lawyers,  business  executives,  elected  public 
officials,  union  representatives,  law  enforcement  personnel, 
educators,  and  community  leaders. 

There  were  77  appllceuits  for  three  vacancies  In  the  Eastern 
District  of  Michigan.  We  all  completed  detailed 
questionnaires  requesting  personal,  professional,  legal  and 
public  service  information,  and  any  information  which  might 
reflect  either  positively  or  negatively  on  our  applications. 
We  also  submitted  copies  of  briefs  and  other  writings. 
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All  applicants  were  interviewed.  Based  on  those  interviews, 
a  £inal  list  o£  nine  candidates,  all  rated  outstzuiding,  was 
submitted  to  Senator  Levin.  I  was  one  of  tbxee  persons 
selected  by  Senator  Levin  £uid  recommended  to  the  President  for 
appointment. 

The  Merit  Selection  Committee  was  very  thoughtful  in  its 
approach  during  its  interview  of  me,  as  was  Senator  Levin. 
They  asked  questions  concerning  my  judicial  philosophy;  my 
ability  to  follow  laws  which  I  disagreed  with;  the 
characteristics  I  believed  a  good  judge  should  possess;  what 
I  believed  my  own  strengths  and  weaknesses  to  be;  whether  I 
had  an  opinion  concerning  sentencing  guidelines;  whether  I 
could  sentence  someone  to  the  death  penalty;  what  I  believed 
some  of  the  worst  and  best  decisions  of  the  Supreme  Court  to 
be.  Z  was  asked  detailed  questions  concerning  my  service  to 
the  bar  euad  to  my  community,  euid  about  my  legal  backgroxuid. 
While  much  of  what  I  was  asked  was  also  asked  on  the 
(questionnaire,  the  interview  gave  Senator  Levin  euid  the 
committee  members  the  opportunity  to  see  me  up  close  and  to 
make  their  own  assessments  concerning  my  personality, 
temperament,  aib±l±ty  to  get  along  with  others  and  the 
sincerity  of  my  application. 

Since  then,  Z  have  been  investigated  by  the  ABA  £uid  rated 
"well  qualified"  by  a  substantial  majority  of  its  Standing 
Committee  on  the  Judiciary.  The  FBZ  has  extensively 
Investigated  me.  Z  have  been  interviewed  by  the  Department  of 
Justice  attorneys  and  have  spoken  to  White  House  Counsel. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue 
or  question?   If  so,  please  explain  fully. 

No. 


Please  discuss  you  views  on  the  following  criticism  involving 
"judicial  activism.  " 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  brajiches  and  levels  of  government. 
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Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- solution 
rather  than  grievance- resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institution  in  the  manner  of  an  administrator 
with  continuing  oversight  responsibilities. 

It  Is  Is^ortant  that  all  branches  of  government  maintain  the 
Independence  and  coequal  status  that  the  drafters  o£  the 
Constitution  intended.  With  such  independence,  however,  the 
judiciary  must  remain  accountable.  Judges  remain  accountable  by 
appreciating  the  limited  role  the  Constitution  does  assign  to  them, 
and  by  disposing  o£  every  case  assigned,  whether  well-founded  or 
frivolous,  relying  only  on  precedent  and  the  rules  of  law.  Every 
case  must  be  considered  on  its  own  merit,  and  judges  must  be 
mindful  to  reach  decisions  applicable  only  to  the  parties  to  the 
litigation. 
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1.  Full  name    (include  any  former  names  used.) 

Richard  Warren  Roberts. 

2.  Address:   List  current  place  of  residence  and  office 
address (es) . 

Place  of  residence: 
Washington,  D.C. 

Office  address: 

U.S.  Department  of  Justice 

Civil  Rights  Division 

Criminal  Section 

601  D  Street,  N.W.  -  Room  5802 

P.O.  Box  66018 

Washington,  D.C.   20035-6018, 

3.  Date  and  place  of  birth. 

June  21,  1953.   New  York,  N.Y. 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  employer's  name  and 
business  address (es). 

Married. 

Spouse: 

Ambassador  Vonya  B.  McCann 

U.S.  Coordinator  for  International  Communications  and 

Information  Policy 
Principal  Deputy  Assistant  Secretary  of  State 
Bureau  of  Economic  and  Business  Affairs 
U.S.  Department  of  State 
2201  C  Street,  N.W. 
Washington,  D.C. 

5.  Education;   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 

College:   Vassar  College,  Poughkeepsie,  NY. 

Dates  of  attendance:    Fall  1970  to  Spring  1973,  Fall  1973 

to  June  1974. 

Degree:   A.B.  cum   laude.      June  1974. 

College:   Princeton  University,  Princeton,  NJ. 

Dates  of  attendance:   Spring  1973. 

Degree:   Not  applicable  (semester  exchange  program  only) . 
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Graduate  School;   School  for  International  Training, 

Brattleboro,  VT. 

Dates  of  attendance:   September  1974  to  June  1975. 

Degree:   Master  of  International  Administration.   March 

1978. 

Law  School:   Columbia  Law  School,  New  York,  NY. 
Dates  of  attendance;   August  1975  to  May  1978. 
Degree:   J.D.   May  1978. 

6.    Employment  Record;   List  (by  year)  all  business  or 

professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

EMPLOYMENT 

Employer:   I.B.M.,  Poughkeepsie,  NY. 
Position:   Summer  programmer. 
Dates:      June  to  August  1974. 

Employer:   Employment  Rights  Project,  Columbia  Law  School, 

New  York,  NY. 
Position;   Legal  research  assistant. 
Dates:      May  to  August  1976. 

Employer;   Steptoe  &  Johnson,  Washington,  DC. 
Position:   Summer  associate. 
Dates:     May  to  August  1977. 

Employer;   U.S.  Department  of  Justice,  Washington,  DC. 
Position;   Trial  Attorney,  Civil  Rights  Division,  Criminal 

Section. 
Dates;      September  1978  to  October  1982. 

Employer;   Covington  &  Burling,  Washington,  DC. 

Position:   Associate. 

Dates:     November  1982  to  February  1986. 

Employer:   Georgetown  University  Law  Center,  Washington,  DC. 
Position:   Adjunct  Professor  (Trial  Practice) . 
Dates;      Fall  1983,  Fall  1984. 


Employer;   United  States  Attorney's  Office  for  the  Southern 

District  of  New  York,  New  York,  NY. 
Position:   Assistant  United  States  Attorney. 
Dates:     March  1986  to  December  1988. 
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Employer:   United  States  Attorney's  Office  for  the  District 

of  Columbia,  Washington,  DC. 
Position:   Assistant  United  States  Attorney. 
Dates:      December  1988  to  October  1993. 
Position:   Principal  Assistant  United  States  Attorney. 
Dates:      October  1993  to  June  1995. 

Employer:   U.S.  Department  of  Justice. 

Position:   Chief,  Criminal  Section,  Civil  Rights  Division. 

Dates:      June  1995  to  present. 

OTHER  AFFILIATIONS 

Entity:     Capital  Investment  Club,  Washington,  DC. 

Position:   Partner. 

Dates:      Approximately  September  1982  to  December  1985. 

Entity;    Alumnae  and  Alumni  of  Vassar  College, 

Poughkeepsie,  NY. 
Position:   Member,  Board  of  Directors. 
Dates:      June  1986  to  May  1990;  June  1995  to  May  1999. 

Entity:     Vassar  College,  Poughkeepsie,  NY. 
Position:   Member,  Board  of  Trustees. 
Dates:      October  1995  to  May  1999. 

Military  Service;   Have  you  had  any  military  service?   If 
so,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  serial  number  and  type  of  discharge 
received. 

No. 

Honors  and  Awards;   List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 


College: 

Undergraduate  degree  received  cum  laude. 

General  Motors  Scholar. 

New  York  State  Regents  Scholarship  and  Scholar  Incentive 

Award . 
National  Association  of  College  Women  Scholarship. 

Graduate  School: 

American  Political  Science  Association  Graduate  Fellowship. 
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Law  School: 

Moot  Court  Best  Speaker. 

Charles  Evans  Hughes  Fellow. 

Council  on  Legal  Education  Opportunity  Fellowship. 

Vassar  Graduate  Fellowship. 

Department  of  Justice: 

Special  Commendation  Letters  from  Attorney  General  William 
French  Smith  (1981),  Assistant  Attorneys  General  Drew 
S.  Days  III  (1980),  and  Wm.  Bradford  Reynolds  (1982). 

Special  Achievement  Award  and  Cash  Bonus  (1981,  1990,  1993) . 

Special  Commendations  from  General  Services  Administration 

(1986) ,  Bureau  of  Alcohol,  Tobacco  and  Firearms  (1988) , 
Internal  Revenue  Service  (1989) ,  and  Federal  Bureau  of 
Investigation  (1990) . 

Certificate  of  Appreciation,  Law  Enforcement  Coordinating 

Committee,  U.S.  Attorney's  Office,  District  of  Columbia 
(1995)  . 

Senior  Executive  Service  Performance  Award  (1996,  1997). 

Other; 

Department  of  Justice  Association  of  Black  Attorneys,  Letter 
of  Appreciation  (1996)  . 

Bar  Associations!   List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Member,  National  Black  Prosecutors  Association. 

Member,  D.C.  Bar  Drug  Task  Force. 

Member,  D.C.  Bar  Committee  on  Professionalism  and  Public 
Understanding  About  the  Law. 

Member,  Department  of  Justice  Association  of  Black 
Attorneys . 

Member,  Department  of  Justice  Association  of  Hispanic 
Employees  for  Advancement  and  Development. 

Member,  Washington  Bar  Association. 

Member/Barrister,  Edward  Bennett  Williams  Inn  of  Court, 

Washington,  D.C.   Executive  Committee  Member  (i995) . 
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Member,  D.C.  Circuit  Judicial  Conference  Arrangements 
Committee. 

Member,  D.C.  Judicial  Conference;  Planning  Committee  Member 
(1992,  1994). 

Former  Member,  ABA  Criminal  Justice  Section  Committees  on 

Continuing  Legal  Education,  and  Race  and  Racism  in  the 
Criminal  Justice  System. 

Former  Member,  National  Conference  of  Black  Lawyers. 

10.  Other  Memberships;   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

Lobbying  organizations 

I  am  a  life  member  of  the  NAACP,  and  of  the  Washington,  D.C. 
chapter  of  TransAfrica.   I  have  not  participated  in  the 
lobbying  activities  of  either  organization. 

Other  organizations 

Member,  Board  of  Trustees,  Vassar  College. 

Member,  Board  of  Directors,  Alumnae  and  Alumni  of  Vassar 
College. 

Member,  African  American  Alumni  of  Vassar  College. 

Member,  Vassar  Club  of  Washington,  D.C. 

Member,  D.C.  Coalition  Against  Drugs  and  Violence. 

Member,  Sigma  Pi  Phi  Fraternity,  Epsilon  Boule. 

Member,  Concerned  Black  Men,  Inc.,  Washington,  D.C.  Chapter. 

11.  Court  Admission;   List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

Appellate  Division,  Second  Judicial  Department,  Supreme 
Court  of  the  State  of  New  York.   February  1979.   (All  New 
York  state  courts . ) 
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District  of  Columbia  Court  of  Appeals.   June  1983. 

United  States  District  Court  for  the  District  of  Columbia. 
July  1983. 

United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit.   July  1984. 

United  States  Supreme  Court.   December  1985. 

United  States  District  Court  for  the  Southern  District  of 
New  York.   April  1986. 

United  States  Court  of  Appeals  for  the  Second  Circuit. 
September  198  6. 

12.   Published  Writings;   List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  there  were 
press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 

Speeches 

National  Black  Prosecutors  Association,  Annual  Conference, 
New  York,  N.Y.   Panelist,  Prosecuting  Police  Brutality 
Cases.   July  1987. 

National  Black  Prosecutors  Association.  Annual  Convention, 
Chicago,  XL.   Panelist,  Prosecuting  Hate  Crimes.   August 
1991. 

U.S.  Department  of  Justice.  Executive  Office  for  U.S. 
Attorneys,  Office  of  Legal  Education,  Federal  Practice 
Seminar,  Clearwater,  FL.   Lecturer,  Criminal  Discovery, 
Brady  and  Jencks.   May  1993. 

National  Black  Prosecutors  Association.  Annual  Convention, 
Washington,  D.C.   Panelist,  Race  and  Jury  Selection.   August 
1993.  (I  am  unable  thus  far  to  locate  these  notes,  but  will 
try  to  find  a  videotape.) 

American  Bar  Association.  Litigation  Section,  Annual 
Meeting,  Washington,  D.C.   Panelist,  Civil  Rights  Advocacy 
in  the  Clinton  Era.   October  1993.   (I  am  unable  thus  far  to 
locate  these  notes,  but  will  try  to  find  a  videotape.) 
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U.S.  Department  of  Justice ^  Executive  Office  for  U.S. 
Attorneys,  Office  of  Legal  Education,  Evidence  Seminar, 
Washington,  D.C.   Panelist  and  instructor  on  federal 
evidence  rules.   March  1994.  (Remarks  not  written.) 

U.S.  State  Department  and  the  Federal  Judicial  Center, 
Washington,  D.C.   Lecturer,  Legal  Seminar  on  the  Jury  System 
for  Russian  Judges  and  Legal  Officials.   September  1994. 
(I  am  unable  thus  far  to  locate  these  notes.) 

Bar  Association  of  the  District  of  Columbia,  Forum. 
Panelist,  Perspectives  on  Police  Misconduct.   June  1995. 

U.S.  Department  of  Justice  and  the  Federal  Bar  Association, 
Summer  Law  Clerk  Orientation.   Panelist  on  federal  practice. 
June  1995,  June  1996,  June  1997. 

National  Fair  Housing  Alliance,  National  Conference, 
Arlington,  VA.   Panelist,  Ethnic  Intimidation  and  Its 
Effects  on  Housing  Choices.   June  1995. 

Federal  Judicial  Center,  Federal  Criminal  Procedure  Seminar 
for  Federal  Judges,  Portland,  OR.   Lecturer  on  uncharged 
misconduct  evidence.   August  1995,  August  1996. 

National  Black  Prosecutors  Association,  Annual  Conference, 
St.  Thomas,  Virgin  Islands.   Panelist,  Hate  Crimes,  and 
Office  Management.   August  1995. 

Superior  Court  of  the  District  of  Columbia,  Law  Clerks' 
Speakers  Forum.   Speaker  on  legal  careers.   September  1995. 

Congressional  Black  Caucus  Foundation.  2  5th  Annual 
Legislative  Conference  Braintrust.   Panelist,  Criminal 
Justice  Issues.   September  1995. 

United  States  Courthouse,  Washington,  D.C.   Law  Clerks 
Speakers  Program.   Speaker  on  legal  careers.   January  1996. 

National  Association  of  Attorneys  General.  Civil  Rights 
Conferences.  Panelist,  Police  Misconduct.  Washington, 
D.C,  March  1996;  Ft.  Lauderdale,  FL.  ,  March  1997. 

U.S.  Department  of  Justice,  Executive  Office  for  U.S. 
Attorneys,  Office  of  Legal  Education,  Criminal  Chiefs 
Conference,  Arlington,  VA.   Speaker,  Criminal  Civil  Rights. 
March  1996. 
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National  Bar  Association,  Annual  Mid-Year  Conference. 
Washington,  D.C.   Panelist,  Hate  Crimes  Panel.   March  1996. 
(Videotape  provided.) 

Department  of  Justice  Association  of  Black  Attorneys,  Panel 
discussion.   Panelist,  Should  Race  Matter  in  the  American 
Criminal  Justice  System?   July  1996. 

U.S.  Department  of  Justice,  National  Institutes  of  Justice, 
National  Symposium  on  Police  Integrity.   Speaker  on  police 
misconduct.   July  1996. 

Central  District  Baptist  Association,  127""^  Annual  Session, 
Church  Fire  Awareness  Forum,  Louisville,  KY.   Speaker  on 
church  arsons.   July  1996. 

U.S.  Department  of  Justice,  Executive  Office  for  U.S. 
Attorneys,  Office  of  Legal  Education,  Criminal  Civil  Rights 
Seminar,  St.  Louis,  MO.   Speaker,  Case  Intake  and  Procedure, 
and  National  Church  Arson  Task  Force.   September  1996. 

U.S.  Department  of  Justice.  Executive  Office  for  U.S. 
Attorneys,  Law  Enforcement  Victim-Witness  Coordinator 
Conference,  Panama  City,  FL.   Speaker,  Hate  Crimes/Church 
Burnings  workshop.   October  1996. 

U.S.  Department  of  Justice,  Executive  Office  for  U.S. 
Attorneys,  Office  of  Legal  Education,  Criminal  Federal 
Practice  Seminar,  Washington,  D.C.   Lecturer,  Criminal  Civil 
Rights.   February  1997,  April  1997. 

U.S.  Attorney's  Office  for  the  Eastern  District  of 
Pennsylvania,  Philadelphia,  PA.   Keynote  speaker,  Black 
History  Month  program.   February  1997. 

District  of  Columbia  Bar,  Mid-Winter  Convention,  Washington, 
D.C.   Panelist,  Jury  Nullification.   February  1997. 
(Remarks  not  written.) 

Washington  Area  Lawyers  for  the  Arts,  Special  screening  of 
theater  production  "Voir  Dire,"  Washington,  D.C.   Panelist, 
"The  Jury  in  America  —  Justice  Served  or  Justice  Denied?" 
March  1997.   (Remarks  not  written.   Press  report  provided.) 

Fred  Friendly  Seminar,  Liberty  and  Its  Limits:  The 
Federalist  Papers.   Panelist,  Whose  Law;  Whose  Order? 
Philadelphia,  PA.   PBS  broadcast  April  1997  (taped  December 
1996) (videotape  provided) . 
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National  Association  of  Police  Organizations ^  Legal  and 
Legislative  Rights  Seminar.   Panelist,  Civil  Rights  Cases 
and  Law  Enforcement.   April  1997. 

U.S.  Department  of  Justice,  Crisis  Management  Coordinators' 
Conference.   Panelist,  Terrorist  Groups  and  the  Laws  to 
Combat  Terrorist  Violence  in  the  United  States.   June  1997. 

National  Association  for  the  Advancement  of  Colored  People, 
National  Convention,  Pittsburgh,  PA.   Panelist,  Building  Our 
Community,  Protecting  Our  Community.   July  1997. 

Department  of  Justice  Association  of  Black  Attorneys,  Career 
Day.   Keynote  Speaker.   September  1997,   (Same  as  text  of 
June  1995  DOJ/FBA  summer  law  clerk  orientation.) 

Congressional  Black  Caucus  Foundation,  27th  Annual 
Legislative  Conference  Braintrust.   Panelist,  African 
Americans  and  Police  Misconduct.   September  1997. 

U.S.  Department  of  Justice,  Executive  Office  for  U.S. 

Attorneys,  Office  of  Legal  Education,  Criminal  Chiefs 

Conference,  Arlington,  VA.   Panelist,  Prior  Approvals. 
November  1997. 

Published  and  unpublished  material 

Letter  to  the  Editor,  The  Washington  Post,  November  14, 
1979. 

Letter  to  the  Editor/Op  Ed  article,  March  28,  1983, 
unpublished. 

I  edited  portions  of  a  Department  of  Justice  internal 
monograph  entitled  Civil  Rights  published  in  September  of 
1995  by  the  Office  of  Legal  Education  ("OLE")  ,  Executive 
Office  for  United  States  Attorneys.   I  am  providing  a  copy 
of  only  the  cover  page  of  the  monograph,  as  OLE  considers 
the  contents  of  the  monograph  confidential,  exempt  from 
public  release,  and  privileged  as  attorney  work  product. 

13.  Health;   What  is  the  present  state  of  your  health?   List  the 
date  of  your  last  physical  examination. 

I  enjoy  very  good  health.   My  last  physical  examination  was 
on  January  15,  1998. 

14.  Judicial  Office;  State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

None. 
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15.  Citations;   If  you  are  or  have  been  a  judge,  provide:  (1) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  svunmary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticism 
of  your  substantive  or  procedural  rulings;  and  (3)  citations 
for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court 
rulings  on  such  opinions.   If  any  of  the  opinions  listed 
were  not  officially  reported,  please  provide  copies  of  the 
opinions. 

Not  applicable. 

16.  Public  Office;   State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

Other  than  my  employment  with  the  Department  of  Justice,  I 
have  not  held  public  office.   I  have  never  been  a  candidate 
for  elective  public  office. 

17.  Legal  Career; 

a.    Describe  chronologically  your  law  practice  and 

experience  after  graduation  from  law  school  including: 

1.  whether  you  served  as  cleric  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

I  did  not  clerk  for  a  judge. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

I  have  never  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

September  1978  to  October  1982: 

U.S.  Department  of  Justice.  Civil  Rights  Division, 
Criminal  Section.   Address  at  the  time:  9"^  and 
Pennsylvania  Avenue,  N.W.,  Washington,  D.C. 
20530.   (Current  address:  601  D  Street,  N.W.  -  5''^ 
Floor,  Washington,  D.C.   20530.)  Position:   Trial 
Attorney. 

10 
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November  1982  to  February  1986: 

Covington  &  Burling,  1201  Pennsylvania  Avenue, 
N.W. ,  P.O.  Box  7566,  Washington,  D.C.  20044-7566. 
Position:   Associate. 

Fall  1983,  Fall  1984: 

Georgetown  Law  School ,  600  New  Jersey  Avenue, 
N.W. ,  Washington,  D.C.   Adjunct  Professor  (Trial 
Practice) . 

March  1986  to  December  1988: 

United  States  Attorney's  Office,  Southern  District 
of  New  York,  One  St.  Andrew's  Plaza,  New  York,  NY 
10007.   Position:   Assistant  United  States 
Attorney. 

December  1988  to  June  1995: 

United  States  Attorney's  Office,  District  of 
Columbia,  555  4"*"  Street,  N.W.  ,  Washington,  D.C. 
20001.   Positions:   Assistant  United  States 
Attorney  and  Principal  Assistant  United  States 
Attorney. 

June  1995  to  present: 

U.S.  Department  of  Justice,  Civil  Rights  Division, 
Criminal  Section,  601  D  Street,  N.W.  -  5th  Floor, 
Washington,  D.C.   20530.   Position:  Section  Chief. 

b.    1.    What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

1978  -  1982 

I  was  a  Trial  Attorney  responsible  for  prosecuting 
criminal  civil  rights  cases  on  behalf  of  the 
United  States,  including  police  brutality, 
involuntary  servitude  and  slavery,  and  racially 
motivated  violence  matters.   I  presented  evidence 
to  federal  grand  juries  and  tried  cases  in  United 
States  District  Courts  throughout  the  country. 

1982  -  1986 

As  a  litigation  associate  at  a  law  firm,  I 
participated  in  a  wide-ranging  civil  litigation 
practice.   I  handled  everything  from  written 
discovery  requests  and  litigating  discovery 
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disputes  to  taking  or  defending  depositions.   The 
subjects  of  the  litigation  included  franchising 
and  trade  dress  infringement,  pharmaceutical 
product  liability,  defense  contracting,  consumer 
credit  protection  violations,  and  others.   I  also 
represented  corporate  clients  in  federal  grand 
jury  investigations. 

1986  -  1993 

As  an  Assistant  United  States  Attorney  in  two 
judicial  districts,  I  was  responsible  for 
representing  the  United  States  in  all  aspects  of 
federal  criminal  prosecutions,  including  grand 
jury,  trial,  and  appellate  proceedings.   My 
emphases  were  in  matters  involving  public 
corruption,  financial  crimes,  procurement  fraud, 
organized  crime,  and  narcotics. 


As  the  Principal  Assistant  United  States  Attorney 
in  the  District  of  Columbia,  I  was  second-in- 
command  to  then-United  States  Attorney  Eric  H. 
Holder,  Jr.  and  helped  him  to  administer  the 
largest  U.S.  Attorney's  Office  in  the  nation.   I 
provided  counsel  to  the  U.S.  Attorney  on  strategic 
decisions  about  managing,  litigating,  and  settling 
major  criminal  and  civil  cases.   I  also  advised 
the  U.S.  Attorney  on  major  personnel  and  policy 
issues  in  a  550-person  office,  served  as  the 
office's  ethics  officer,  and  reviewed  all  large 
civil  settlements  and  all  criminal  matters 
involving  police  subjects. 

1995  -  present 

As  Chief  of  the  Criminal  Section  of  the  Civil 
Rights  Division,  I  supervise  a  staff  of  over  50 
personnel  including  32  lawyers  who  are  involved  in 
enforcing  the  federal  criminal  civil  rights 
statutes  nationwide.   I  also  oversee  the  work  of 
the  National  Church  Arson  Task  Force  operations 
team  and  advise  senior  management  of  the 
Department  on  policy  issues  related  to  our 
Section's  enforcement  efforts. 

2.    Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

As  a  federal  prosecutor,  my  only  client  has  been 
the  United  States.   In  private  practice,  I 
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represented  diverse  corporate  clients  in  a  number 
of  industries,  including  consumer  products, 
financial  services,  and  defense.   I  also 
represented  a  local  university,  a  national  church, 
and  an  individual  in  his  dealings  with  a  federal 
agency.   The  areas  in  which  I  have  specialized  are 
described  in  my  response  to  question  17(b)(1). 

1.  Did  you  appear  in  court  frequently,  occasionally, 
or  not  at  all?   If  the  frequency  of  your 
appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

March  1979  to  June  1979 

As  part  of  my  training  to  prosecute  criminal  civil 
rights  cases,  I  appeared  in  court  regularly  as  a 
Special  Assistant  United  States  Attorney  in  the 
District  of  Columbia.   I  handled  all  phases  of 
criminal  misdemeanor  prosecutions  in  the  Superior 
Court. 

June  1979  to  October  1982 

I  appeared  in  court  less  frequently  during  this 
period.   My  appearances  were  in  connection  with 
federal  grand  jury  investigations  or  were  to  try 
federal  felony  prosecutions.   However,  I  appeared 
before  federal  grand  juries  on  a  regular  basis. 

November  1982  to  February  1986 

I  appeared  in  court  once. 

March  1986  to  October  1993 

I  appeared  in  court  regularly  as  an  Assistant 
United  States  Attorney  handling  federal  criminal 
trial  and  appellate  litigation. 

October  199  3  to  present 

When  I  was  promoted  to  be  the  Principal  Assistant 
U.S.  Attorney,  my  management  responsibilities 
replaced  my  in-court  duties.   Since  that  time,  I 
have  not  appeared  in  court. 

2.  What  percentage  of  these  appearances  was  in: 
(a)   federal  courts; 

85%. 
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(b)  state  courts  of  record; 
15% 

(c)  other  courts. 

None. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

15  to  20%. 

(b)  criminal. 
80  to  85%. 

4.  State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

Approximately  30.   I  was  sole  counsel  in  25,  lead 
counsel  in  one,  co-counsel  in  one,  and  associate 
counsel  in  3 . 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

Roughly  20%. 

(b)  non-jury. 

Roughly  8  0%. 

18.   Litigation;   Describe  the  ten  most  significant  litigated 

matters  which  you  personally  handled.   Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.   Give  a  capsule  summary  of  the  substance  of 
each  case.   Identify  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of 
the  case.   Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  neune  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers 
of  co-counsel  and  of  principal  counsel  for  each  of  the 
other  parties. 
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Trial: 
Dates: 
Court : 

Judge : 
Co-counsel: 


Opposing 
counsel: 


US  V.  Joseph  Paul  Franklin,  Cr.  80-125J 

February  and  March  of  1981 

United  States  District  Court,  District 

of  Utah 

Honorable  Bruce  Jenkins 

Steven  Snarr,  Northwest  Pipeline,  295 

Chipeta  Way,  Salt  Lake  City,  UT  84108, 

phone  801-584-7094. 

Robert  Van  Sciver,  Box  217,  San  Carlos, 
Sonoma,  Mexico  85506,  phone  011-526-226- 
0534;  and  Edward  Brass,  321  S.  600  E. , 
Salt  Lake  City,  UT  84102,  phone  801-322- 
5678. 


Franklin,  a  drifter  and  former  Klansman,  lay  in 
wait  with  a  high-powered  rifle  in  bushes  outside  of  a 
Salt  Lake  City  park  for  two  black  male  teenagers  who 
were  jogging  with  two  teenage  white  women.   He  shot  and 
killed  the  black  joggers  and  fled.   After  a  trial  that 
generated  national  attention,  the  jury  found  Franklin 
guilty  and  he  was  sentenced  to  two  consecutive  life 
terms.   I  served  as  co-counsel  with  Assistant  United 
States  Attorney  Steven  Snarr  from  the  beginning  of  the 
investigation  through  the  post-trial  proceedings.   The 
defendant's  conviction  was  affirmed  on  appeal  in  a 
published  opinion.   See  US  v.  Joseph  Paul  Franklin,  704 
F,2d  1183  (10th  Cir.),  cert,  denied,  464  U.S.  845 
(1983) . 


Trial; 


Dates: 
Court: 


Judge : 
Co-counsel; 


Opposing 
counsel: 


US  V.  Marion  S.  Barry,  Jr.,  Crim.  No. 

90-068 (TPJ) 

June  through  August  of  1990 

United  States  District  Court  for  the 

District  of  Columbia 

Honorable  Thomas  Penfield  Jackson 

Judge  Judith  E.  Retchin,  Superior  Court 

of  the  District  of  Columbia,  500  Indiana 

Avenue,  N.W. ,  Washington,  D.C.  20001, 

phone  202-879-1866. 

The  late  R.  Kenneth  Mundy  and  Robert  W. 
Mance,  1850  M  Street,  N.W. ,  Washington, 
D.C,  phone  202-223-1254. 


The  Mayor  of  Washington,  D.C.  was  convicted  by  a 
jury  of  a  narcotics  violation.   I  participated  in  this 
matter  from  the  very  beginning  of  the  year-long  grand 
jury  investigation  through  post-trial  proceedings, 
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along  with  Assistant  United  States  Attorney  Judith  E. 
Retchin.   I  also  handled  spin-off  cases  against  co- 
conspirators.  The  defendant's  conviction  was  affirmed 
on  appeal  in  a  published  opinion.   See  us  v.  Marion  S. 
Rarry.  Jr..  938  F.2d  1327  (D.C.  Cir.  1991). 


C.    Trial: 

Dates: 
Court: 


Judge: 
Co-counsel: 


Opposing 
counsel: 


US  V.  Dennis  Warren  et  al..  Criminal  No. 

81-11-CR-B 

January  1982 

United  States  District  Court  for  the 

Eastern  District  of  North  Carolina 

Honorable  Earl  Britt 

Susan  J.  King,  Deputy  Attorney  General, 

State  of  California,  50  Fremont,  San 

Francisco,  CA,  phone  415-356-6041. 

George  Mast,  Mast,  Schulz,  Mast,  Stem  & 
Mills,  Gaskin  Building,  P.O.  Box  119, 
Smithfield,  NC  27577,  phone  919-934- 
6187;  and  L.  Lamar  Armstrong,  Jr., 
Armstrong  &  Armstrong,  P.A.  ,  602  S.  3"^ 
Street,  P.O.  Box  27,  Smithfield,  NC 
27577,  phone  919-934-1575. 

Farm  labor  contractors  were  convicted  by  a  jury  of 
kidnapping,  slavery,  and  conspiracy  to  hold  migrant 
workers  to  involuntary  servitude  resulting  in  death. 
An  escaped  worker's  initial  complaint  produced  a  swift 
federal  response  which  freed  many  persons  held  against 
their  will  at  a  work  camp.   I  participated  in  this 
matter  from  its  inception  through  the  post-trial 
proceedings.   The  defendants'  convictions  were  affirmed 
on  appeal  in  a  published  opinion.   See  US  v.  Harris. 
701  F.2d  1095  (4th  Cir.),  cert,  denied.  463  U.S.  1214 
(1983)  . 


Case: 

Dates: 

Court: 

Judge : 
Co-counsel; 
Opposing 
counsel: 


US  v.  Henry  Fury.  88  Cr.  212  (GLG) 

April  1988 

United  States  District  Court  for  the 

Southern  District  of  New  York 

Honorable  Gerard  Goettel 

None 

Originally,  Robert  Morvillo,  565  5th 
Avenue,  New  York,  NY  10017,  phone  212- 
856-9600;  and  later,  Joseph  Belvedere, 
2  4  Woodland  Terrace  Court,  Kent  Lakes, 
NY  10512,  phone  914-225-7937. 
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Following  an  extensive  investigation  and  intensive 
negotiations,  a  former  judge  pled  guilty  to  bank  fraud 
after  embezzling  $2  million  from  clients  of  his  real 
estate  title  company.   He  received  a  two-year  prison 
sentence.   I  handled  all  phases  of  this  matter  for  the 
government  from  the  beginning  of  the  investigation. 


Trial: 
Dates: 
Court: 

Judge : 
Co-counsel: 


Opposing 
counsel: 


US  V.  Clyde  Wayne  Royals,  CR  582-07 

September  1982 

United  States  District  Court  for  the 

Southern  District  of  Georgia 

Honorable  Anthony  Alaimo 

Theodore  Merritt,  Assistant  United 

States  Attorney,  1003  J.W.  McCormack 

Post  Office  and  Courthouse,  Boston,  MA 

02109,  phone  617-223-4615. 

Ted  Solomon,  515  West  12  Street,  Alma, 
GA  31510,  phone  912-632-7777. 


A  rural  Georgia  Klan  organizer  was  acquitted  of 
mailing  threatening  letters  on  Klan  stationery 
following  a  cross-burning  and  three  shootings  into 
residences  aimed  at  intimidating  biracial  couples.   I 
entered  into  this  matter  after  the  indictment  was 
returned  and  was  lead  counsel  at  the  trial. 


Trial: 

Dates: 
Court: 

Judge : 
Co-counsel: 
Opposing 
counsel: 


US  V.  Dennis  Sobin,  Crim.  No.  92- 

182 (NHJ) 

February  and  March  of  1993 

United  States  District  Court  for  the 

District  of  Columbia 

Honorable  Norma  Holloway  Johnson 

None 

Penny  Marshall,  Office  of  the  Federal 
Public  Defender,  715  King  Street, 
Wilmington,  DE,  phone  302-573-6010;  and 
Beth  S.  Brinkmann,  U.S.  Department  of 
Justice,  Office  of  the  Solicitor 
General,  950  Pennsylvania  Avenue,  N.W. , 
Washington,  D.C.  20530,  phone  202-514- 
4132. 


An  entrepreneur  successfully  extinguished  $266,000 
in  debts  by  declaring  bankruptcy  and  scheming  with 
others  fraudulently  to  hide  from  the  bankruptcy  court 
over  $1  million  in  earnings.   The  defendant  was 
convicted  following  a  jury  trial.   I  inherited  this 
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investigation  from  another  prosecutor  and  was  sole 
counsel  for  the  government  at  trial.   The  defendant's 
conviction  was  affirmed  on  appeal  in  a  published 
opinion.   See  US  v.  Dennis  Sobin,  56  F.3d  1423  (D.C. 
Cir.  1995) . 


Trial: 

Dates: 
Court: 

Judge : 
Co-counsel; 
Opposing 
counsel: 


US  V.  Charles  Lloyd,  Crim.  No.  91- 

0190 (JHP) 

October  and  November  of  1991 

United  States  District  Court  for  the 

District  of  Columbia 

Honorable  John  H.  Pratt 

None 

Dovey  Roundtree,  9004  Park  Grove  Street, 
Huntersville,  NC  28078,  phone  704-948- 
7365;  and  Darrel  S.  Parker,  1822  ll" 
Street,  N.W. ,  Washington,  D.C.  20001, 
phone  202-234-1722. 

A  local  tax  preparer  was  convicted  of  preparing 
false  federal  tax  returns  for  clients  in  an  apparent 
effort  to  boost  his  reputation  for  securing  big  refunds 
for  clients.   This  defendant  became  the  focus  of  an 
investigation  by  local  and  federal  tax  authorities  when 
a  pattern  of  inflated  and  fictitious  deductions  and 
expenses  were  discovered  in  audits  done  on  returns  he 
prepared  for  unsophisticated  or,  in  some  instances, 
undereducated,  taxpayers.   I  inherited  this  case  after 
it:  had  been  indicted,  and  I  tried  it  as  sole  counsel 
for  the  government.   The  defendant's  conviction  was 
affirmed  in  part  on  appeal  in  a  published  opinion.   See 
US  v.  Charles  Lloyd,  71  F.3d  408  (D.C.  Cir.  1995). 


Trial: 

Dates: 
Court : 

Judge : 
Co-counsel: 
Opposing 
counsel: 


US  V.  Theodore  Travers,  Crim.  No.  88- 

0458 (RCL) 

May  of  1989 

United  States  District  Court  for  the 

District  of  Columbia 

Honorable  Royce  C.  Lamberth 

None 

Elise  Haldane,  1900  L  Street,  N.W., 
Washington,  D.C,  phone  202-659-8700. 


The  defendant  was  the  leader  of  an  interstate 
stolen  car  ring  that  preyed  upon  many  local  car  owners. 
We  convinced  two  insiders  to  plead  guilty,  and 
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successfully  prosecuted  the  ringleader.   I  inherited 
this  case  after  it  had  been  indicted,  and  I  tried  it  as 
sole  counsel  for  the  government. 


Trial: 

Dates: 
Court: 

Judge : 
Co-counsel: 
Opposing 
counsel: 


US  V.  Robert  Staton  and  Tammy  Williams, 

Crim.  No.  88-404 (JHP) 

January  1989 

United  States  District  Court  of  the 

District  of  Columbia 

Honorable  John  H.  Pratt 

None 

Steven  R.  Kiersh,  1825  K  Street,  N.W. , 
Washington,  D.C.,  phone  202-347-0200; 
and  Joseph  R.  Conte,  601  Pennsylvania 
Avenue,  N.W. ,  Washington,  D.C.,  phone 
202-638-4100. 


An  armed  couple  sold  crack  cocaine  from  their 
apartment  where  their  newborn  slept  and  while  they  had 
another  baby  on  the  way.   Neither  accepted  a  plea 
offer,  both  were  convicted  by  a  jury  of  narcotics 
violations,  and  both  the  man  and  the  pregnant  woman 
were  sentenced  to  over  17  years  in  prison  under  the 
federal  sentencing  guidelines.   I  inherited  this  matter 
after  it  had  been  indicted  and  was  sole  counsel  for  the 
government  at  the  trial. 


Trial: 


Dates: 
Court: 


Judge : 
Co-counsel: 
Opposing 
counsel: 


US  v.  Phillip  Singletary,  Crim.  No. 

0405 (JHG) 

January  1989 

United  States  District  Court  of  the 

District  of  Columbia 

Honorable  Joyce  Hens  Green 

None 

Arthur  M.  Levin,  9213  Dorothy  Lane, 
Springfield,  VA,  phone  703-569-3306. 


The  defendant  was  arrested  at  a  bus  station  having 
transported  a  large  package  of  crack  cocaine  into 
Washington,  D.C.   He  was  convicted  and  sentenced  to  11 
years  in  prison.   I  inherited  this  matter  after  it  had 
been  indicted  and  was  sole  counsel  for  the  government 
at  the  trial. 

Names,  addresses,  and  phone  numbers  of  members  of  the 
legal  community  who  have  had  recent  contact  with  me: 

1)    Judge  Merrick  Garland,  United  States  Court  of 

Appeals  for  the  District  of  Columbia  Circuit,  333 
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Constitution  Avenue,  N.W.,  Washington,  D.C, 
20001.   Phone:  202-216-7460. 

2)  Judge  Emmet  Sullivan,  United  States  District  Court 
for  the  District  of  Columbia,  333  Constitution 
Avenue,  N.W. ,  Washington,  D.C.  20001.   Phone:  202- 
273-0788. 

3)  Eric  H.  Holder,  Jr.,  Deputy  Attorney  General,  U.S. 
Department  of  Justice,  950  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20530.   Phone:  202-514- 
2101. 

4)  Karla  Dobinski,  Director  of  Operations,  National 
Church  Arson  Task  Force  and  Deputy  Chief,  Criminal 
Section,  Civil  Rights  Division,  409  7th  Street, 
N.W.,  Suite  4,  Washington,  D.C.  20530.   Phone: 
202-633-1130. 

5)  Darryl  Jackson,  Esq.,  Arnold  &  Porter,  555  12th 
Street,  N.W. ,  Washington,  D.C.  20004.   Phone:  202- 
942-5016. 

6)  Judge  Vicki  Miles-LaGrange,  United  States  District 
Court  for  the  Western  District  of  Oklahoma,  200 
N.W.  4"  Street,  Room  5011,  Oklahoma  City,  OK. 
73102.   Phone:  405-231-4518. 

7)  Mark  Tuohey,  Esq.,  Vinson  &  Elkins,  1455 
Pennsylvania  Avenue,  N.W. ,  Washington,  D.C.  20004. 
Phone:  202-639-6500. 

8)  William  Yeomans,  Chief  of  Staff,  Civil  Rights 
Division,  950  Pennsylvania  Avenue,  N.W. , 
Washington,  D.C.  20530.   Phone:  202-514-4127. 

9)  Devarieste  Curry,  Esq.,  1250  24th  Street,  N.W., 
Suite  300,  Washington,  D.C.  20037.  Phone:  202- 
467-8333. 

10)  Ramona  Romero,  Esq. ,  Crowell  &  Moring,  1000 
Pennsylvania  Avenue,  N.W. ,  Washington,  D.C.  20004. 
Phone:  202-624-2944. 

11)  Thomas  Perez,  Deputy  Assistant  Attorney  General, 
Civil  Rights  Division,  U.S.  Department  of  Justice, 
950  Pennsylvania  Avenue,  N.W.,  Washington,  D.C. 
20530.   Phone:  202-514-3828. 

19.   Legal  Activities;   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal  matters 

20 


173 


that  did  not  involve  litigation.   Describe  the  nature  of 
your  participation  in  this  question,  please  omit  any 
information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived.) 

I  have  been  involved  in  numerous  legal  teaching  and  training 
activities.   For  example,  I  have  been  a  guest  faculty  member 
at  Harvard  Law  School's  Trial  Advocacy  Workshop  since  1984, 
and  was  a  faculty  member  of  trial  advocacy  training 
workshops  in  1992  in  South  Africa  that  were  co-sponsored  by 
the  U.S. -South  Africa  Leader  Exchange  Program  and  the  Black 
Lawyers  Association  of  South  Africa.   Also,  I  have  addressed 
or  moderated  programs  on  criminal  justice  topics  sponsored 
by  the  American  Bar  Association,  the  Federal  Judicial 
Center,  the  FBI,  and  the  Justice  Department's  Office  of 
Legal  Education. 

In  addition,  I  have  served  on  bar  and  court  committees.   I 
currently  serve  on  the  new  D.C.  Bar  Committee  on 
Professionalism  and  Public  Understanding  About  the  Law.   Its 
mission  is  to  promote  responsible  lawyering  by  members  of 
the  D.C.  Bar,  disseminate  to  its  members  information  about 
the  public  perception  of  lawyers,  and  to  inform  the  public 
about  the  proper  roles  of  lawyers  and  judges  in  our  system. 
I  have  also  been  a  member  of  the  judicial  conference 
planning  committees  for  both  the  local  and  federal  courts  in 
Washington,  D.C. 

I  also  served  on  the  D.C.  Bar  Drug  Task  Force.   Its  mission 
was  to  determine  how  the  bar  could  best  contribute  to  the 
effort  to  reduce  drug  abuse.   Its  work  resulted  in  the 
formation  of  the  D.C.  Coalition  Against  Drugs  and  Violence. 
The  Coalition  brought  together  representatives  of  the 
religious,  legal,  academic,  public  safety,  medical  and 
treatment  communities  to  identify  and  fill  gaps  in  existing 
anti-drug  and  anti-violence  programs  in'  a  comprehensive  and 
cooperative  fashion.   I  served  as  one  of  its  first  co-chairs 
of  its  Public  Safety  Task  Force. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


1.  List  sources,  amounts  and  dates  of  all  anticipated  receipt 
from  deferred  income  arrangements,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers, 
clients,  or  customers.   Please  describe  the  arrangements  yoi 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

My  wife  and  I  own  a  townhouse  in  Southwest,  Washington  which 
is  rented  out  to  tenants  who  currently  pay  $1,025  per  month 
in  rent. 

Johnston,  Lemon  &  Co.  periodically  pays  me  earnings  from  a 
portfolio  of  stocks  and  bonds  which  is  currently  valued  at 
under  $40,000. 

I  belong  to  the  Civil  Service  Retirement  System  and  have 
accumulated  retirement  benefits  during  my  federal  service. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.   Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conf licts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

I  will  make  full  disclosure  to  parties  where  potential 
conflict  exists,  and  will  recuse  myself  from  a  matter  where 
appropriate  in  accordance  with  the  Code  of  Judicial  Conduct 
and  the  applicable  statutory  provisions  for 

disqualifications  or  recusal.   Litigation  involving  matters 
in  which  I  was  directly  involved  during  my  tenure  at  the 
U.S.  Attorney's  Office  in  the  District  of  Columbia  and  as 
Chief  of  the  Criminal  Section  of  the  Civil  Rights  Division 
may  present  a  potential  conflict  of  interest.   In  addition, 
litigation  involving  my  or  my  wife's  investments  or  my 
wife's  employment  may  present  a  potential  conflict  of 
interest. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during 
your  service  with  the  court?   If  so,  explain. 

None  other  than  serving  out  my  term  as  a  member  of  the  Board 
of  Trustees  of  Vassar  College  and  as  a  member  of  the  Board 
of  Directors  of  the  Alumnae  and  Alumni  of  Vassar  College. 
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4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  svibstituted  here.) 

See  attached  Financial  Disclosure  Report. 

5.  Please  complete  the  attached  financial  net  worth  statement 
in  detail  (Add  schedules  as  called  for) . 

See  attached  financial  net  worth  statement. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a 
political  ceunpaign?   If  so,  please  identify  the  particulars 
of  the  ceunpaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

As  a  high  school  student,  I  volunteered  for  a  day  at  a 
campaign  office  supporting  the  reelection  of  John  V.  Lindsay 
as  Mayor  of  New  York  City.   Approximately  a  year  or  two 
later,  I  volunteered  for  a  day  at  a  campaign  office  for  a 
Newark,  New  Jersey  congressional  candidate  whom  I  no  longer 
recall. 
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AO-IO  <w) 


nNANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Report  Required  by  the  Ethici 
Reform  Aa  o/J9S».  Pub  L  No. 
JOI-l»4.  Novemier  30.  1919 
(J  V.S.C.  App.  4  .  Sec.  101-112) 


1 .  Ptfioa  Rcportiof  (Latl  itame,  Jlrrt.  middle  imdai) 

Roberts,    Richard  W. 


2.  Coon  or  Orfaniiotion 

U.S.    District   Court,    D.D.C. 


3.  DaU  of  Ktfon 

02/03/1998 


6.  R«por1iiit  Period" 

01/01/1997 
01/03/1998 


4.  Tid*  (ArUcU  III  judges  indicau  octt'tv  or 

temor  aoau:  magUtrttU  judges  indicate 
full'  or  part-lime) 

U.S.  District  Judge  Nominee 


5.  Report  Type  (check  type) 

X     NomiotlioD.    D.B     01/27/1998 


7.  Ckamben  or  OfTice  Addres 

U.S.  Department  of  Justice 
601  D  Street,  N.W.  -  Room  5802 
Washington,  D.C.  20530 


8.  Oa  the  basis  of  the  infonnatioa  contained  in  this  Report  and  any 
with  applicable  laws  and  regulations. 


IMPORTANT  NOTES:   The  iiumicOant  accompanying  ihij  farm  must  be  followed.    Complete  all  parts, 
checking  Uu  NONE  box  for  eadi  section  where  you  have  no  reportable  Information.   Sign  on  die  last  page. 


epp.  9-13oftnstntctlora) 


[.    POSITIONS      (Keponlnglndividualonly.se 

POSITION 

NONE  (No  rtporuble  positions.) 
^  Member,    Board  of   Trustees 
2  Member,    Board  of  Directors 


[I,      AGREEMENTS    (Reporting  individual  only;  see  pp.l4-17  of  Instnictions.) 

DATE  PARTIES  AND  TERMS 


NAME  OF  ORGANIZATION  /  ENTITY 


Vassar 

College 

Alumnae 

and  Alumni 

of 

Vassar 

College 

X  NONE    (No  reportable  iKicemenls.) 


in.     NON-INVESTMENT  INCOME        (Reporting  individual  and  spouse:  see  pp.  IS-2S  of  InststseHa 

DATE  PARTIES  AND  TERMS 


X  NONE    (No  reporuble  Qoo-invesunenl  incocne.) 


GROSS  INCOME 

(youn,  not  ipouse's) 


177 


TNANCIAL  DISCLOSURE  REPORT 


Name  of  Penoa  Reporting 
Roberts,    Richard  W. 


DtuofRepoft 
02/03/1998 


V.    REIMBURSEMENTS    and    GIFTS    -  tmupoiuUoo.  lodging,  food,  enuiuinment. 

Includa  those  lo  spouse  and  dependent  children;  use  the  parenihetieatt  '(S)  '  and  '(DC)  *  to  indicate  reportable  reimburjements  and  gifts  received  by  spouse 
md  dependent  children,  respectively.    See  pp.  26-29  of  Instructions,) 


z\ 


SOURCE 

NONE  (No  nich  repoiuble  reiinbuncinciiu  or  gifts) 


DESCRIPTION 


'  Exempt 


V.    OTHER  GIFTS 

Includes  Uiose  to  spouse  and  dependent  children;  use  the  parentheticais  '(S)  '  and  '(DC)  '  to  indicate  other  gifts  received  by  spouse  and  dependent  children, 
•■espectively.   See  pp.  S0-S3  of  Instructions.) 


3 


SOURCE 

NONE  (No  such  reporuble  gifti) 


DESCRIPTION 


vl.    LIABnJTIES 

(Includes  thou  o/spous<  and  dependent  children;  Indicate  yt/Here  applicable,  penon  responsibte  for  liability  by  using  the  paretuhedcai  'fS)  'for  separate 
liability  of  the  spouse,  *(J)  'Jorjoitu  liability  of  reporting  individual  and  spevte.  and  '(DC)  'far  liability  of  a  dependent  child.   See  pp.  34-36  of  Instructions.} 


3 


CREDITOR 

NONE    (No  rcpoiubic  lubililin) 


DESCRIPTION 


VALUE  CODE* 


1      Bank  of  America 


Mortgage  on  Rental  Property 


■VALCODESJ-SIS.OOOorlea  K-SIS,001-S5O,00a  L-SSO,001  to  SI 00.000  M-S100,00I-S2S0.000  N-CSO.OOI-UOO.OOO 

O-SSOO.OOI-SI.OOO.OOO    Pl-Sl,0OO,0ai-U,0OO,OaO    P2-S3,000,001-S23.000,000    P3-$25,000,001-$50.000,000    P4- $50,000,001  or mon 
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FINANCIAL  DISCLOSURE  REPORT 


NsiTu:  ot  Pcnon  Reponmj 

Roberts,    Richard  W. 


Dale  01  Rcpun 
02/03/1998 


—  ineotiu.  vaiue.  transactions  (includes  those  of  spouse  and 

VII.  Page     IINVESTMENTS  and  TRUSTS     <upmUnichUirt„.  St€pp.  n-s^o/im 


A. 
DeKription  of  Aucu 

Indlcau  where  appUcoble,  owner  of 
the  asset  by  using  du  pcrentheaeai 

B. 

IncoRW 

during 

repotting 

period 

C. 

Gross  value 

•lead  of 

reponing 

period 

D. 

Transactions  during  icpoiting  period 

in^vutual  and  spouse,  '(S)  'for  stp- 

(1) 

Aim. 

Code 

(A- 

H) 

m 

Type 
(e.g.. 
dividend. 

iolereA) 

(I) 

Value 
Code 
(J-P) 

m 

Value 
Metbod 
Coda 
(Q-W) 

(1) 

Type 

(e.g.. 

buy,  sell. 

merger. 

ledemp- 

lioa) 

If  not  exempt  from  discloure 

emu  ownership  by  spouse.  '(DC)' 
for  ownership  by  dependent  child. 

Place  'PO' after  each  asset 

m 

Date: 

Monlb- 

Day 

(3) 

Value 
Code 
a-P) 

m 

Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/ seller 
Ofprivaie 
tfsnsactioo) 

NONE  (no  repoftable  iocome,asaeu,  or 
tfanaactions) 

£-yf/v./?r 

1  Rental   property,    Washington,    D.C. 
IJl 

D 

Rent 

M 

" 

2  Justice   Federal   Credit   Union 
(savings   and   checking) 

C 

Interest 

L 

T 

3  National   Westminister  Bank    (J 
with   father] 

B 

Interest 

K 

T 

4  Chase  Manhattan   Bank    IJ  with 
father! 

A 

Interest 

J 

T 

5  Citibank  checking    (Jl 

A 

Interest 

J 

T 

6  Chevy  Chase  Savings  Bank 
preferred   stock 

A 

Dividend 

J 

T 

1  EPL  Tecnologies   common  stock 

A 

Dividend 

J 

T 

8  Food  Lion   Inc.      common  stock 

A 

Dividend 

J 

T 

9  Rlggs  National  Corp.   preferred 
stock 

A 

Dividend 

J 

T 

10  Sterling  Vision   Inc.    common  stock 

A 

Dividend 

J 

T 

11  Playtex   Family   Products  Corp. 
bond 

A 

Interest 

J 

T 

12  RC  Arby's   Corp.    bond 

A 

Interest 

J 

T 

13  Stone  Container  Corp.    bond 

A 

Interest 

J 

T 

14  Row«   Furniture  Corp.   comnon  stock 
(no   longer  held) 

A 

Dividend 

J 

T 

IS  Johnstown  AoMrica   Industries   Inc. 
con  stock    (no   longer  held) 

A 

Dividend 

J 

T 

16  Fort  Howard  Corp.   bond    (no   longer 
held) 

A 

Interest 

J 

T 

11  Alliance  Capital   Reserves  money 
market 

A 

Interest 

J 

T 

lIlK/CamCodKA-SI.OOOarlai                     B-Sl.(MI-».300                  C-fiJOI-U.OOO                       D-U.OOI-SIJ.OOO                     E-S13.O01-S3O.0OO 
(Cal.Bl.D4)      F-S50,(Ml-Siaa,(X)a             O$100,00l-Sl.(X)0.000        H1*»,000,001.U,000.000       H2-U,0OO.OO  lor  more 

IValCodo:         J-SIS.OOO  or  k*>                   K-Sl}.001-UO,OaO              L^UO.(Wl.S100.00a              M-$l  00.00  l-SUO.OOO            N-BM.001-UO0.00O 
(CaLCl.D3)     0X300,00141,000,000        Pl-S1.000.001.S3.0aO,000  P2*U,aaa,:01.SU,000,OaO  n-S2}.aOa,001-UO,000,000  P4-S3O,0a0,001oriDan 

SValMIbCodo:  Q-A|iriiiBl                         K-Coa  (real  auu  oaly)                          S-Aiii 

T-CtAniMtM 

' 

1 
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I  Dale  01'  Report 
02/03/1998 


VII.  Page     2  INViSTMENTS  and  TRUSTS 


—  income,  vaiue.  trofuacaons  (Includes  thott  of  spouse  and 
dependent  ehildrm.   See  pp.  37-54  of  Instructions.) 


A. 
Deicriplioa  of  Ajaeu 

Indicau  whtrt  appUeabU.  o*mtr  of 
itu  aiset  by  using  th*  parenlSttical 

B. 

Income 

during 

reponiog 

period 

C. 

Gross  value 

St  end  or 

repotting 

period 

D. 

Transsctionj  during  reporting  period 

indivutual  and  tpcute.  '(S)'forstp- 

(1) 

Ami. 

Code 

<A- 

H) 

0) 

Type 

(e.g., 

divideod, 

rent  or 

tmerexl) 

(I) 

Value 

Code 

(2) 

Vslue 

Method 

Code 

(Q-W) 

(1) 

Type 
(e.g.. 
buy,  sell. 

redemp- 
(ioo) 

ir  not  exempt  from  disclonire 

erou  o¥tturjhip  by  spouse,  '(DC)  ' 
for  owruntup  by  dtptnUni  child. 

Ptete  '00 '  after  each  asset 
aemptfrom  prior  disclosure. 

C) 
Dsle: 
Momh- 
Dsy 

(3) 

Vslue 
Code 
(I-P) 

W 
Csio 
Code 
(A-H) 

(5) 

Identity  of 
buy^ry  seller 
Ofprivsle 
tnjisactioa) 

NONE  (no  reponible  income.ujeu,  or 
traniacljoiu) 

Bye^/ff- 

18  Small   claims   Judgment   against 
John  Bowen 

None 

J 

T 

19  Note   from  Robert  Wynn 

None 

J 

T 

20  Small   claims   Judgment   against 
Gloria   Boyd 

None 

J 

T 

21  Crestar  Bank    (IRA)     (2  CDs)    (SI 

A 

Interest 

J 

T 

22  Smith   Barney  Shearson   IRA 
(Treasury  coupon  bond)     (SI 

None 

J 

T 

23  Citiban)c    (savings   and   checking) 
(S) 

C 

Interest 

L 

T 

24  Washington  Women's   Investment 
Club  1/20   interest    (S) 

A 

Dividend 

J 

U 

25  CIGNA  Retirement    (    Invmt.    Svces. 
Keogh:    Janus  Worldwide    (S) 

C 

Dividend 

K 

T 

26  CIGNA  Retirement    I    Invmt.    Svces. 
KeoghiAIM  Constellation    (SI 

c 

Dividend 

K 

T 

21  CIGNA  Retiremt    i    Invmt.    Svces. 
Keogh:    Fidelity  Contrafund(S) 

D 

Dividend 

L 

T 

28  CIGNA  Rtl   Svces.    Keogh:    Cigna 
Active  Managed   Fixed   Inc.    (S) 

B 

Interest 

K 

T 

29CIGNA  R4I   Svces.    Keogh:    Fidelity 
Growth   i    Income    (S) 

E 

Dividend 

L 

T 

30  CIGNA  Rll   Svces.    Keogh:    PBHG 
Growth    (S) 

A 

Dividend 

K 

T 

31   CIGNA   Rtl    Svces.    401(K)(IRAI: 
Fidelity  Growth   i    Income    (SI 

D 

Dividend 

K 

T 

32CIGNA   R(I    Svces.    «01(K)(IRA): 
Fidelity  Contrafund    (S) 

D 

Dividend 

K 

T 

33  CI(WA  RH   Svces.    <01(KI(IRAI; 
PBHG  Growth    (SI 

A 

Dividend 

K 

T 

34  CIGNA   R(I    Svces.    401 (Kl (IRA): 
High  Bond  Yield    (SI 

B 

Interest 

J 

T 

llneO.iiiCoda:A-$1.000<!rlai                     B-Jl.OOl-JJJOO                  C-S2J01-M.000                       D-S3.0Ol-$13,OOO                     E-J13.001-M0,000 
(ColBl.D4)      F-$30,001-J100,000              O-$100.001-J1.000.000        Hl-Jl.(X)0,OOl-M.OOO.OOO       H2-S3.00O.0Ol  ormore 

2VilCoda:         J-J15,000or  tai                   K-JI3.001-SJ0.000               L-MO.OO  Ml  00,000              M- SI  00.00  l-HJO.OOO            N-$230.00l-SJOO.OOO 
(Col  CI.  03)     O-SSOO.OOl^Sl.OOO.OOO        Pl-SI.0OO.OOl-$3.0OO,0OO  R-S3,0OO.O01-S23.0OO.OOO  n-SW.OOO.OOl-SJO.OOO.OOO  P4-S50.000.001  orn«m 

3Vil.S<iliCoda:  (}-A(ipnis>l                         R-Cca  (itsl  olaia  oily)                          S-AaoaaM                                 T-Caih^Marilcl 
(Col.C2)            U-Book  Value                        V-Ollicr                                                    W-EoiBlai 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Penoa  Reporting 

Roberts,    Richard  W. 


Date  of  Rcpon 
02/03/1998 


ViII.      ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

X        NONE    (No  additional  infonnatioD  or  explanaiiooi.) 


(Indicate  part  of  repoitO 
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TNANCIAL  DISCLOSURE  REPORT 


Nune  of  Penon  Reponing 
Roberts,    Richard  W. 


Dueof  Repon 

02/03/1998 


IX.    CERTEFICATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
udicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
unction  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  ray  minor  or  dependent  children 
lad  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent 
hildren,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported 
vas  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
eported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial 
'onference  regulations. 


Signature 


d^uJuuJ  l^'rtrU4i  Date^M^ 


Note: 


Any  individual  who  knowingly  and  wilfiilly  falsifies  or  fails  to  file  this  report  may  be  subject  to  civil 
and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  INSTRDCnONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  Disdomre 
Administrative  OrTice  of  the  United  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C20S44 


53-708  99  -  7 
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FZMAMCZAL  STATEMEMT 
NET  WORTH 


Provide  a  complete,  current  financial  net  worth  statement 
which  itemizes  in  detail  all  assets  (including  bank  accounts,  real 
estate,  securities,  trusts,  investments,  and  other  financial 
holdings)  all  liabilities  (including  debts,  mortgages,  loans,  and 
other  financial  obligations)  of  yourself,  your  spouse,  and  other 
immediate  members  of  your  household. 
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ASSETS 

LIABILITIES                       1 

Cash  on  hand  and  in  banks 

f 

icii 

c\C\ 

Notes  payable  to  banks-secured 

U.S.  Governinent  Bocuritioa-add 
schedule 

Notes  payable  to  banks- 
unsecured 

Listed  securities-add  schedule 

3S 

Hi 

Notes  payable  to  relatives 

Unlisted  securities — add 
schedule 

I 

410 

Notes  payable  to  others 

Accounts  and  notes  receivable: 

Accounts  and  bills  due 

Due  from  relatives  and 
friends 

1, 

loo 

Unpaid  income  tax 

Due  from  others 

\ 

OiO 

Other  unpaid  income  and 
interest 

Doubtful 

Real  estate  mortgages  payable- 
add  schedule 

f 

m. 

Coo 

Real  estate  owned-add  schedule 

f>, 

(Vl 

000 

Chattel  mortgages  and  other 
liens  payable 

Real  estate  mortgages 
receivable 

Other  debts-itemize: 

Autos  and  other  personal 
property 

% 

cot 

Cash  value-life  insurance 

Other  assets  itemize: 

3«, 

ooo 

Ste.  <,ckejii^{t. 

Total  liabilities 

656, 

00 : 

Net  Worth 

'^ii 

0J7 

Total  Assets 

1, 

iH\ 

ori 

Total  liabilities  and  net  vrorth 

1 

syf 

087 

CONTINGENT  LIABILITIES 

GENERAL  INFORMATION 

As  endorser,  comaker  or 
guarantor 

Are  any  assets  pledged?  (Add 
schedule) 

A/0 

On  leases  or  contracts 

Are  you  defendant  in  any  suits 
or  legal  actions? 

A'C 

Legal  Claims 

Have  you  ever  taken  bankruptcy? 

Wfl 

Provision  for  Federal  Income 
Tax 

Other  special  debt 
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SCHEDULES  TO  FINANCIAL  NET  WORTH  STATEMENT 


ASSETS  (amounts  approximata) 

Caah  on  hand  and  In  banlta 

Mr  accounts: 

Justice  Federal  Credit  Onion  (savings  and  checking) 
Marine  Midland  Bank  (savings  and  checking) 
Dreyfuss  Liquid  Assets 

Father's  accounts  listing  as  a  joint  holdert 

National  Westminister  Bank 
Chase  Manhattan  Bank 

Joint  account  Mitb  wifat 

Citibank  (checking) 

Minor  children ' s  accounts i 

Citibank  (son) 

Justice  Federal  Credit  Onion  (son  and  daughter) 

Wife's  accounts: 

Citibank  (savings  and  checking) 
Department  of  State  Federal  Credit  Onion 


66,000 
3,000 
1,800 


45,000 
15,000 


2,100 
4,000 


68,000 

1 


Listed  aecurittgg 

Chevy  Chase  Savings  Bank  stock 
EPL  Technologies  Inc.  stock 
Food  Lion  Inc.  stock 
Riggs  National  Corp.  stock 
Sterling  Vision  Inc.  stock 
Playtex  Family  Products  Corp.  bond 
RC  Arbys  Corp.  bond 
Stone  Container  Corp. 


Dnliated  aecurl^jaa 

Alliance  Capital  Reserves  money  market 

Capital  Senior  Living  Communities  stock  (value  minimal;  no  longer 
traded) 


4,650 
3,000 
4,219 
5,040 
4,450 
5,100 
5,125 
5,012 

$   36,596 


2,490 


Accounts  and  notes  regglvahlA 

Judgment  (John  Bowen,  acquaintance) 

Note  (Robert  Wynn,  cousin) 

Judgment  (Gloria  Boyd,  former  tenant) 


1,000 
1,100 
2,000 
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Real  estate  owned 

Current  residence  in  Washington,  D.C. 

Purchase  price:  $   610,000 

Former  residence  in  Maryland. 

Current  listing  price:  389,000 

Rental  property  in  Washington,  D.C. 

Approximate  value:  145,000 


$1,144,000 


Autos  and  other  personal  property 

Three  autos  23,000 

Other  personal  property  70,000 


Other  assets 

Wife's  Keogh  at  Arent,  Fox,  Kintner,  Plotkin  &   Kahn,  administered 

by  CIGNA  Retirement  and  Investment  Services  221,000 

Wife's  IRA  at  Arent,  Fox,  Kintner,  Plotkin  S  Kahn,  administered 

by  CIGNA  Retirement  and  Investment  Services  108,000 

Wife's  IRA  at  Crestar  Bank  11,000 

Wife's  IRA  with  Smith  Barney  Shearson  11,000 

Wife's  l/20th  interest  in  Washington  Women's  Investment  Club 

partnership  4,000 


S  355,000 


LIABILITIES  (amounts  approximate) 

Real  estate  mortqagea  payable 

Fleet  Mortgage  Group  (current  residence)  487,000 

GE  Capital  Mortgage  Services  (former  residence)  286,000 

BankAmerica  (rental  property)  85,000 
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III.   GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 

In  a  law  school  clinical  program,  for  two  semesters,  I 
represented  tenants  of  public  housing  in  tenancy  termination 
hearings  before  the  New  York  City  Housing  Authority,  and 
battered  spouses  in  family  court  matters. 

While  in  private  practice,  I  performed  pro  bono 
services  for  several  non-profit  service  organizations, 
including  incorporating  and/or  obtaining  tax-exempt  status 
from  the  IRS  for  a  sickle  cell  anemia  group,  and  for  an 
institute  providing  legal  education  preparation  for  working 
class  students  and  students  of  color.   I  devoted 
approximately  30  hours  of  work  to  each  organization. 

I  am  a  co-founder  and  15-year  member  of  the  Washington, 
D.C.  chapter  of  Concerned  Black  Men,  Inc.  ("CBM").  A  non- 
profit 501(c)(3)  organization,  CBM  was  founded  to  provide 
positive  male  role  models  for  youth  in  the  D.C.  area,  and  to 
highlight  and  encourage  those  youngsters'  positive 
accomplishments.   In  the  early  years,  I  served  as  the 
Secretary  and  chaired  several  committees,  including 
Membership,  Elections,  and  Oratory  Contest.   More  recently, 
I  served  as  the  D.C.  chapter's  Deputy  General  Counsel  and 
helped  to  found  the  National  Organization  of  Concerned  Black 
Men,  Inc.  and  served  as  its  Deputy  General  Counsel. 

My  most  important  work  in  CBM,  though,  has  been  working 
with  young  men  and  women  in  Washington,  D.C.  in  our  CBM 
programs.   That  work  has  included  helping  secondary  school 
students  hone  their  writing  and  oratory  skills  in 
preparation  for  our  annual  Martin  Luther  King,  Jr.  Oratory 
contest;  helping  youngsters  through  our  Self -Development 
Committee  to  improve  their  self-esteem  and  confidence  by 
teaching,  among  other  things,  job  interviewing  techniques 
and  dressing  for  success;  enhancing  young  people's 
understanding  of  African-American  heritage  through  preparing 
materials  for  and  hosting  our  African-American  History  Bee; 
honoring  students  through  service  on  the  committee  planning 
the  annual  Youth  Recognition  and  Scholarship  Awards  Banquet; 
talking  with  young  people  about  the  legal  consequences  of 
using  drugs  and  guns;  participating  in  programs  for  students 
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in  our  adopted  Stanton  Elementary  School;  working  with  Bell 
Multicultural  High  School  student  clubs  through  our 
International  Awareness  Committee;  and  marching  with  youth 
in  the  annual  Ward  8  King  Holiday  Parade.   In  my  early 
years,  I  devoted  roughly  two  hours  per  week  to  CBM 
activities.   Today,  with  greater  obligations,  I  participate 
on  a  more  occasional  basis. 

I  have  regularly  volunteered  several  hours  at  the 
annual  Vassar  Book  Sale  in  Washington,  D.C. ,  which  raises 
scholarship  money  for  D.C.  high  school  students  enrolling  at 
Vassar  College. 

As  a  member  of  the  Sigma  Pi  Phi,  Epsilon  Boule,  Social 
Action  Committee,  I  have  helped  judge  Black  History  Bees  at 
Tyler  Elementary  School  in  Washington,  D.C.  I  have  devoted 
two  to  three  hours  to  each  Bee. 

I  have  been  a  volunteer  speaker  at  D.C.  public  schools 
(Payne  Elementary,  Eastern  High,  Petworth  Elementary,  Amidon 
Elementary,  Stevens  Elementary)  in  connection  with  the  U.S. 
Attorney's  Office  Community  Outreach  Program.   I  have 
devoted  an  average  of  roughly  three  hours  to  each 
appearance. 

I  participated  in  the  Whitman-Walker  Clinic  AIDS 
Awareness  Walk,  and  the  Law  Enforcement  Torch  Run/Walk  in 
support  of  the  Special  Olympics.   Each  lasted  in  excess  of 
two  hours. 

The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.   Do 
you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  —  through  either  formal 
membership  requirements  or  the  practical  implementation  of 
membership  policies?   If  so,  list,  with  dates  of  membership. 
What  you  have  done  to  try  to  change  these  policies? 

I  have  never  belonged  to  an  organization  which  discriminated 
in  an  invidious  sense.   In  1994,  I  became  a  member  of  a 
fraternity,  Sigma  Pi  Phi,  Epsilon  Boule,  here  in  Washington, 
D.C.   Since  approximately  1990,  I  have  been  a  member  of  the 
Department  of  Justice  Association  of  Black  Attorneys.   Off 
and  on  since  1987,  I  have  belonged  to  the  National  Black 
Prosecutors  Association.   Since  approximately  1983,  I  have 
belonged  to  the  African  American  Alumni  of  Vassar  College. 
Since  1982,  I  have  been  a  member  of  Concerned  Black  Men, 
Inc.,  Washington,  D.C.  Chapter.   From  1970  to  1974,  I  was  a 
member  of  the  Students  Afro-American  Society,  an  association 
of  black  students  at  Vassar  College.   From  1957  to  1970,  I 
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was  a  member  of  St.  Stephen's  Protestant  Episcopal  Church  in 
Jamaica,  New  York. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts? 
If  so,  did  it  recommend  your  nomination?   Please  describe 
your  experience  in  the  entire  judicial  selection  process, 
from  beginning  to  end  (including  the  circvimstances  which  led 
to  your  nomination  and  interviews  in  which  you 
participated) . 

There  is  a  selection  commission  in  this  jurisdiction 
entitled  the  D.C.  Federal  Judicial  Nominating  Commission.   I 
completed  a  questionnaire  supplied  by  Congresswoman  Eleanor 
Holmes  Norton's  office  and  submitted  it  via  the 
Congresswoman 's  office  to  the  Commission.   The  Commission 
interviewed  me  and  later  recommended  me  to  Congresswoman 
Norton.   Congresswoman  Norton  interviewed  me  and  recommended 
to  the  President  that  he  nominate  me.   Shortly  thereafter, 
the  White  House  Counsel's  Office  contacted  me  and  sent  me 
several  questionnaires  to  complete.   In  addition,  the  Office 
of  Policy  Development  at  the  Justice  Department  contacted  me 
concerning  the  completion  of  the  questionnaires  and  later 
interviewed  me.   After  I  submitted  the  SF-86  national 
security  form,  I  was  contacted  and  interviewed  by  an  FBI 
agent.   I  completed  the  American  Bar  Association  Personal 
Data  Questionnaire  and  submitted  it  for  evaluation  by  the 
ABA  Standing  Committee  on  Federal  Judiciary.   On  January  28, 
1998,  I  was  notified  by  Congresswoman  Norton  and  the  White 
House  Counsel's  office  that  the  President  had  nominated  me. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.   It  has 
become  the  target  of  both  popular  and  academic  criticism 
that  alleges  that  the  judicial  branch  has  usurped-many  of 
the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism'  have 
been  said  to  include: 
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a.  A  tendency  by  the  judiciary  toward  problem- 
solution  rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities. 

The  federal  judiciary  is  one  of  three  coordinate  branches  of 
government  created  by  the  Constitution.   The  judiciary's 
powers  derive  from  the  Constitution  and  its  jurisdiction  is 
prescribed  by  acts  of  Congress.   In  that  way,  federal  courts 
are  courts  of  limited  jurisdiction,  unlike  many  state  courts 
of  general  jurisdiction.   Thus,  it  is  important  for  federal 
judges  to  assure  that  they  entertain  only  those  matters  that 
they  are  empowered  to  hear;  that  those  matters  have  matured 
into  actual  cases  or  controversies;  and  that  the  parties 
have  established  their  entitlement  to  present  the  claims 
asserted. 

In  applying  legal  principles  to  factual  disputes,  the 
federal  judge's  proper  role  is  to  interpret  the  law  fairly, 
not  to  rewrite  it;  and  to  follow  precedent,  and  not  to 
remake  it.   Federal  judges  must  not  substitute  their 
preferences  for  those  adopted  by  the  people's  elected 
representatives  in  Congress.   And,  relief  fashioned  in  a 
case  should  be  properly  tailored  to  remedy  the  wrong 
suffered  in  the  case,  and  not  to  remedy  wrongs  suffered 
outside  of  the  controversy  before  the  court. 
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SENATE  JUDICIARY  COMMITTEE  QUESTIONNAIRE 

I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1 .  Full  name  (include  any  former  names  used.) 
Ronnie  Lee  White. 

2.  Address:  List  current  place  of  residence  and  office  address(es). 

St.  Louis,  MO,  residence. 

121  S.  Meramec,  4*  Floor,  Clayton.  MO  63105,  official  station. 

207  W.  High.  PO  Box  150,  Jefferson  City,  MO  65102,  office. 

3.  Date  and  place  of  birth. 

Ma\  31.  1953:  St.  Louis.  MO. 

4.  Marital  Status:  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's  occupation, 
employer's  name  and  business  address(es). 

Married  -  Sylvia  D.  (Curtis)  White,  Reading  Specialist,  School  District  of  University  City,  MO, 
8346  Delcrest  Dr.,  University  City.  MO  63124. 

5.  Education;  List  each  college  and  law  school  you  have  attended,  including  dates  of  attendance, 
degrees  receix  ed,  and  dates  degrees  were  granted. 

St.  Louis  Community  College  at  Meramec.  January  1975  to  December  1977  Associates  of  Arts 
Degree.  December  21.  1977. 

St.  Louis  University.  January  1978  to  May  1979,  Bachelor  of  Arts  Degree  (Political  Science),  May 
11.  1979. 

University  of  Missouri  -  Kansas  City  School  of  Law,  September  1980  to  May  1983,  Juris  Doctorate 
Degree.  May  13.  1983. 

6.  Employment  Record:  List  (by  year)  all  business  or  professional  corporations,  companies, 
firms,  or  other  enterprises,  partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  with  which  you  were  connected  as  an  officer,  director,  partner, 
proprietor,  or  employee  since  graduation  from  coDege. 

September  1979  to  August  1980,  Substitute  teacher,  St.  Louis  Public  School  System.  St.  Louis, 
MO. 

September  1982  to  May  1983,  Trial  Team  Law  Intern,  Jackson  County  Prosecutor's  Office, 
Kansas  City,  MO. 

September  1983  to  September  1984.  Substitute  teacher.  St.  Louis  Public  School  System,  St.  Louis. 
MO. 
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September  19$4  to  September  1987.  Trial  Attorney,  Office  of  the  Public  Defender -City  of  St 
Louis.  St.  Louis.  MO. 

September  1987  to  August  1988.  Associate  with  the  Uw  Offices  of  Vovmg,  Russell, 
Cr^vw-ford  &  Black,  St.  Louis,  MO 

August  1988  to  .May  1989.  Tna!  .AnomcN.  Office  of  the  Special  Public  Defender.  St.  Louis  County. 
St  Louis.  MO 

.August  1988  to  June  1993. 1  wa.t  a  partner  with  the  Law  OlTiccs  of  Cahill,  White  &  Hemphill,  St 
Louis  MO 

August  1989  to  M«y  1993,  Slate  Representative  -  63"*  District,  Sure  of  Missouri,  Jefferson  Cit) . 
MO 

June  1993  to  June  1994.  City  Counselor,  Office  of  the  City  Counselor  -  City  of  St.  Louis,  St. 
Louis.  MO 

June  1994  to  November  199S,  Judge  Missouri  Court  of  Appeals  -  Eastern  District,  St.  Louis.  MO 

No\ember  1995  to  present.  Judge  Missouri  Supreme  Court.  Jefferson  City,  MO. 

January  1997  to  April  1997,  Adjunct  Faculty  Member  Washington  University  School  of  Law.  St 

Louis.  MO 

"*     .Military  Service:  Have  you  bad  any  military  service?  If  so,  give  particulars,  including  the 
dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of  discharge  received. 

Yes.  July  1971  to  September  1980.  U.S.  Army  Services  E-5  (499-54-2905)  Inactive  (Honorable 
discharge.) 

8     HoDor.^  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and  honorary 
society  memberships  that  you  behex  would  be  of  interest  to  the  Committee. 

I  have  not  received  any  honorary  degrees  or  society  memberships. 

Youth  Build  of  St.  Louis  -  Certificate  of  Appreciation,  January  1993. 

L'r..\ersi:y  of  Missoun  -  St  Louii  -  Outstanding  Public  Service  Award,  March  1993 

St  Louis  Women's  Political  Caucus  -  President's  "Good  Guy  Award",  March  1993. 

Harris  Stowe  Su.e  College  -  .Award  for  Effon  m  Expanding  Mission  of  College.  June  1993 

Women  of  Color  Partnership  Program  Award,  October  1992. 

Dropou:  Prevention  Project  -  Law  &  Citizenship  Educa-.ion  Unit  -  Certificate  of  Gratitude,  1992- 

1993 

Law  and  Consumer  Education  Program  -  Certificate  of  Appreciation.  1990-1991. 

Americe.i  Cancer  Society  •  Certificate  of  .Appreciation.  October  1990. 
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9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or  conferences 
of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of  any  offices  which  you 
have  held  in  such  groups. 

Gender  Tasic  Force  Committee  May  1994  to  present. 

Missouri  Bar.  September  1984  to  present. 

Metropolitan  Bar  Association  of  St.  Louis,  September  1985  to  present. 

Mound  City  Bar  Association,  September  1984  to  present. 

Missouri  Association  of  Trial  attorneys  1987  to  1993. 

American  Association  of  Trial  Attorneys  1987  to  1993. 

I  have  never  served  as  an  officer  in  any  of  the  above  listed  groups. 

1 0.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in  lobbying 
before  public  bodies.  Please  list  all  other  organizations  to  which  you  belong. 

Eta  Boule  Fraternity  -  Member. 

I  do  not  belong  to  any  organization  that  lobby  before  public  bodies. 

1 1 .  Court  .Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with  dates  of 
admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the  reason  for  any  lapse 
of  membership.  Give  the  same  information  for  administrative  bodies  which  require  special 
admission  to  practice. 

United  State?  District  Court  for  the  Eastern  District  of  Missouri,  admitted  September  1987. 
United  Stales  District  Court  for  the  Western  District  of  Missouri,  admitted  September  1984. 
State  Courts  of  Missouri,  admitted  September  1984. 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports,  or  other 
published  material  you  have  written  or  edited.  Please  supply  one  copy  of  all  published  material 
not  readily  available  to  the  Committee.  Also,  please  supply  a  copy  of  all  speeches  by  you  on 
issues  involving  constitutional  law  or  legal  policy.  If  there  were  press  reports  about  the  speech, 
and  they  are  readily  available  to  you,  please  supply  them. 

No. 

13.  Health:  V^'hat  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

The  present  state  of  my  health  is  excellent.  The  date  of  my  last  physical  examination  was  July  23. 

1996. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  yon  have  held,  whether  such 
position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each  such  court. 

Judge.  Missouri  Supreme  Court,  appointed  by  Governor  Mel  Camahan  October  1995  to  present. 
This  is  a  coun  of  limited  jurisdiction  with  exclusive  jurisdiction  in  those  cases  involving:  the 
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validity  of  a  Missouri  statute  or  state  constitution,  the  states  revenue  laws,  challenges  to  the  title  of 
any  state  office;  and  death  sentences. 

Judge,  Missouri  Court  of  Appeals  for  the  Eastern  District  of  Missouri,  appointed  by 
Go\emor  Mel  Camahan  June  1994  to  October  1995.  This  is  a  court  of  general  appellate 
jurisdiction.  Cases  appealed  from  the  associate  and  circuit  courts  are  within  the  junsdiction  of  this 
court. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most  significant 
opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all  appellate  opinions 
where  your  decisions  were  reversed  or  where  your  judgment  was  affirmed  with  signincant 
criticism  of  your  substantive  or  procedural  rulings;  and  (3)  citations  for  significant  opinions  on 
federal  or  state  constitutional  issues,  together  with  the  citation  to  appellate  court  rulings  on 
such  opinions.  If  any  of  ihe  opinions  listed  were  not  officially  reported,  please  provide  copies  of 
the  opinions. 

1 .  State  v.  Kinder  N.  75082,  WL  724594  (Mo.  banc  Dec.  1 7,  1 996)  (J.  White  dissenting). 

In  re:  McBride.  No.  78457,  WL  78550  (Mo.  banc  Feb  25,  1997). 

State  v.  Smulls,  No.  7551 1.  WL  344673  (June  25,  1996),  opinion  modified  and  supersede  by 
State  \.  Smulls,  935  S.W.  2d  9  (Mo.  banc  1996). 

State  v.  Nunlev,  923  S.W.  2d  91 1  (Mo.  banc  1996),  cert.  Denied.  1 17  S.Ct.  772  (1997). 
Coi  v.  Tyson  Foods.  Inc.,  920  S.W.  2d  534  (Mo.  banc  1996). 

Boyd  v.  State  Board  of  Registration  for  the  Healing  Arts.  916  S  W.  2d  31 1  (Mo  App 

1996). 

Beattv  V.  Metropolitan  St.  Louis  Sewer  District.  No  65824  (opinion  by  J.  White  filed  Mar. 
28,  1995).  Opinion  superseded  by  Beatty  v.  Metropolitan  St.  Louis  Sewer  District,  914  S.W. 
2d  791  (Mo.  banc  1995). 

Duggan  v.  Pulitzer  Publishing.  Co.,  913  S.W.  2d  807  (Mo.  App.  1995). 

■Meridian  Enterprises  Corp.  v.  KCBS.  Inc..  910  S  W  2d  329  (Mo  .^pp  1995). 

State  v.  McFcrron.  890  S.W.  2d  764  (Mo.  App.  1995). 

2.  State  V.  Smulls  -  Defendant  was  convicted  of  first  degree  murder  and  sentenced  to  death. 
Defendant  appealed  the  conviction,  sentence  and  denial  of  post-conviction  relief  In  the 
original  opinion  of  June  25,  1996,  the  conviction  and  sentence  were  affinned.  The  judgment 
entered  for  defendant's  post-conviction  motion  was  reversed  because  the  trial  court  erred  in 
refusing  to  recuse.  Slip  op.  At  29-33.  The  language  and  result  regarding  the  trial  judge's 
recusal  was  criticized.  The  language  used  for  discussing  the  recusal  was  modified  and  a  new 
opinion  issued.  State  v.  Smulls.  935  S.W.2d  9  (Mo.  banc  1996). 

State  ^ .  Bledsoe  -  Defendant  was  convicted  in  the  Circuit  Court.  St.  Louis  County,  Daniel  J. 
OToole,  J.,  of  two  counts  of  assault  in  second  degree  and  two  counts  of  armed  criminal 
action.  Defendant  appealed.  The  Court  of  Appeals,  Crandall,  J.,  held  that  evidence  was 
sufficient  to  fmd  serious  disfigurement  supporting  conviction  for  second-degree  assault. 
Opinion  written  by  White,  J.  superseded  by  State  v.  Bledsoe,  920  S.W.2d  538  (Mo.  App. 
1996). 
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Beattv  V.  Metropolitan  St.  Louis  Sewer  District  -  Landowner  brought  action  challenging 
metropolitan  sewer  district's  authority  to  issue  revenue  bonds  and  increase  its  charges  without 
a  vote  of  the  people.  The  Circuit  Court.  St.  Louis  County.  Ninian  M.  Edwards.  J.,  dismisse. 
Landowner  appealed.  The  Supreme  Court.  Robertson  J.,  700  S.W.2d  83 1 .  affirmed  in  part, 
reversed  in  part,  and  remanded.  On  remand,  the  Circuit  Court.  Robert  W.  Saitz.  J.,  held  that 
district  had  authority  to  issue  revenue  bonds.  Landowner  appealed.  Tlie  Court  of  Appeals. 
73 1  S.W.2d  3 1 8,  reversed,  and  district  entered  consent  decree.  Subsequently,  landowner  and 
others  filed  new  action  seeking  declaration  that  district's  failure  to  submit  new  charges  to 
voters  for  approval  violated  State  constitution.  District  moved  to  reopen  former  suit  and  to 
consolidate  it  with  instant  suit.  After  granting  motion,  the  Circuit  Court  held  that  new  sewer 
charges  did  not  fall  under  state  constitutional  provision.  Plaintiffs  appealed.  The  Court  of 
Appeals,  en  banc,  ordered  transfer  of  case.  The  Supreme  Court,  867  S.W.2d  217,  reversed 
and  remanded.  On  remand,  the  Circuit  Court,  Michael  F.  Godfrey.  J.,  fotind  that  suit  was 
brought  by  individual  plaintiffs  as  representative  taxpayer  suit  and  ordered  district  to  credit  its 
customers'  bills  as  method  of  reftind.  District  appealed.  Judge  White  writing  for  the  majority 
of  the  Court  of  Appeals  ordered  District  to  credit  customers  bills.  The  Supreme  Court,  Price, 
J.,  held  that  ( I )  trial  court  on  remand  could  not  for  first  time  find  that  case  was  filed  as 
"representative  taxpayer  suit"  and  order  relief  concerning  individuals  and  entities  who  were 
not  parties  to  case,  absent  compliance  with  procedural  rule  governing  class  actions,  and  (2) 
so\ereign  immunity  did  not  apply  so  as  to  immunize  district  against  liability.  On  district's 
motion  for  rehearing,  the  Supreme  Court,  Price,  J.,  further  held  that:  (3)  plaintiffs  were 
entitled  to  credit-refund  under  district  ordinance  increasing  district  charges,  even  assuming 
that  entirety  or  ordinance  had  been  declared  constitutionally  invalid,  and  (4)  it  would  not 
declare  in  present  action  whether  all  other  district  customers  were  entitled  to  class  relief 
Opinion  written  by  White.  J.  superseded  by  Beatty  v.  Metropolitan  St.  Louis  Sewer  District, 
914  S.W.2d  791  (Mo.  banc  1995). 

3    State  V.  Damaske  -  936  S.W.2d  565  (Mo  banc  1996)  (J.  White  dissenting). 

Consolidated  School  District  No.  1  v.  Jackson  County.  .MO  -  936  S.W.2d  102  (Mo.  banc 
1996). 

State  V.  Smulls  -  No.  7551 1,  WT.  344  673  (June  25,  1996).  Opinion  Modified  and 
superseded  by  State  v.  Smulls.  935  S.W.2d  9  (Mo.  banc  1996). 

State  V.  Tavlor  -  929  S.W.2d  209  (Mo.  banc  1996).  cert,  denied,  S.  Ct.,  WL  73868  (Feb.  24. 
1997). 

State  V.  Nunlev  -  923  S.W.2d  91 1  (Mo.  banc  1996),  cert,  denied,  1 17  S.  Ct.,  772  (1997). 

Beattv  V.  Metropolitan  St.  Louis  Sewer  District  -  No.  65824  (opinion  by  J.  \V'hite  filed 
Mar.  28,  1995).  Opinion  superseded  by  Beatty  v.  Metropolitan  St.  Louis  Sewer  District,  914 
S.W.2d791  (Mo.  banc  1995). 

16  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than  judicial 
offices,  including  the  terms  of  ser%ice  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  candidacies  for  elective  public  office. 

City  Counselor  -  City  of  St.  Louis,  June  1993  to  June  1994  -  Appointed  position. 

State  Representative  -  State  of  Missouri  -  63"'  District.  August  1989  to  June  1993  -  Elected  position. 
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Commission  Member  -  St.  Louis  Housing  Authority.  Februan-  1988  to  August  1989  -  Appointed 

position. 

1  ha\  e  ne\er  been  an  unsuccessful  candidate  for  elective  public  office. 

17.  Legal  Career: 

a.    Describe  chronologically  your  law  practice  and  experience  after  graduation  from  law 
school  including. 

1 .  whether  you  ser>  ed  as  clerk  to  a  judge,  and  if  so,  the  name  of  the  judge,  the 
court,  and  the  dates  of  the  period  you  were  a  clerk; 

I  did  not  serve  as  clerk  to  a  judge. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

I  did  not  practice  law  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

September  1984  to  September  1987,  Office  of  the  Public  Defender-City  of  St. 
Louis,  10  N.  Tucker  Blvd.  St.  Louis,  MO.  Trial  Attorney. 

September  1987  to  August  1988,  Law  Offices  of  Young,  Russell,  Crawford  & 
Black.  408  Olive  St.,  St.  Louis.  MO.  Associate. 

August  1988  to  May  1989,  Office  of  the  Special  Public  Defender,  St.  Louis  County, 
ION.  Tucker  Blvd.,  St.  Louis.  MO.  Trial  Attorney. 

August  1988  to  June  1993,  Law  Offices  of  Cahill,  White  &  Hemphill,  1221  Locust 
St..  Ste   1000.  St.  Louis.  MO.  Partner. 

August  1989  to  May  1993,  Missouri  House  of  Representatives,  State  of  Missouri. 
Jefferson  City.  MO.  State  Representative. 

June  1993  to  June  1994,  Office  of  the  City  Counselor  -  City  of  St.  Louis,  12'"  & 
Market  St.,  St.  Louis,  MO.  City  Counselor. 


1 .  What  has  been  the  general  character  of  your  law  practice,  diriding  it  into 
periods  with  dates  if  its  character  has  changed  over  the  years? 

2.  Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in  which  you 
have  specialized. 

1  practiced  criminal,  civil,  domestic  and  traffic  law.  My  practice  was  a  general 
practice.  I  represented  indi\  iduals  with  usually  very  basic  legal  problems.  I  spent 
a  considerable  amount  of  time  in  court  appearing  before  trial  court  judges 
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representing  my  clients.  I  represented  aJso  client?  in  pcrsoEal  injury  cases  which 
usually  consisted  of  negotiating  with  L-.surancc  adjuster;:  to  successfully  conclude 
mv  clients  cases. 


1 .  Did  you  appear  in  court  frequently,  occasional!),  or  Dot  al  all?  If  the  frequency 
of  your  appearances  is  court  varied,  describe  each  such  variance,  giving  dates. 

I  appeared  in  court  frequently    My  appearar.ces  vaned,  they  included  iury  tnals. 
bench  trials  and  motions    This  experience  varied  from  September  198'^  to  June 
1993. 

2.  Wbat  perccDtase  of  these  appearances  was  in: 

(a)  federal  courts,   1V« 

(b)  state  courts  of  record;  99% 

(c)  other  courts.  None 

3.  What  percentage  of  your  litigation  was: 

(a)  civfl;  Less  than  210 

(b)  criminal.  9?'.c 

4.  State  the  number  of  cases  in  courts  of  record  your  tried  to  verdict  or  judgment 
(rather  than  settled),  indicating  whether  you  were  sole  counsel  chief  counsel,  or 
associate  coansel. 

I  have  tried  at  least  25  cases  to  verdict  orjudemcrt    I  was  sole  coujisel  m  all  cf  the 
cases  I  tried  to  a  jury . 

5      >\liat  percentage  of  these  trials  was: 

(a)  jury;  65% 

(b)  noo-jury.  SS'i 

IS  Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally  bandied. 
Give  the  citations,  If  the  cases  were  reported,  and  the  docket  number  and  date  if  unreported. 
Give  a  capsule  (ummary  of  tbe  substance  of  each  case.  Identif>'  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  natare  of  your  participation  in  tbe  litigation  and  the  final 
disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  ofrepretenutfon; 

(b)  tbe  name  of  tbe  court  and  tbe  name  of  tbe  jadge  or  judges  before  whom  tbe  case  was 
litigated;  and 

(c)  tbe  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and  of  principal 
counsel  for  each  of  tbe  other  parties. 
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April  6,  1 994  -  State  ei  rel..  the  Citv  of  St.  Louis.  Freeman  Boslev.  Jr..  and  The 
Metropolitan  St.  Louis  Sewer  District  \.  Honorable  Thomas  C.  Mummert  III. 
Judge.  Circuit  Court.  St.  Louis  Cit>.  et  al. 

Missouri  Supreme  Court  Judges:  Elwood  IThomas,  John  Holsiein,  Ray  Price.  Ste\e 
Limbaugh.  Edward  Robertson.  .\nn  K.  Covington.  Duane  Benton. 

State  ei  rel.  Cirv  of  St.  Louis  v.  Mummert.  875  S.W.2d  108  (Mo.  banc  1994), 

Co-Counsel:  Edward  J.  Hanlon.  Deputy  City  Counselor.  City  Hall.  Room  300,  St 
Louis.  MO  63103,  (314)  622-4554. 

Co-Counsel:  James  M.  Byrne,  Jeffrey  J.  Kramer,  2000  Hampton  Ave..  St.  Louis, 
MO  63139,  (314)768-6234. 

Opposing  Counsel:  John  F.  Galvin,  One  City  Centre,  15'''  Floor,  St.  Louis.  MO 
63101.(314)231-3332. 

I  represented  Mayor  Freeman  R.  Bosley.  Jr..  in  an  effort  to  have  the  22"*^  Judicial 
Circuit  Court  Judges  approve  his  nominees  to  the  Metropolitan  Sewer  Districts 
board.  I  researched  and  drafted  sections  of  the  brief  filed  with  the  court  in  this 
case.  I  argued  this  case  before  the  Court  En  Banc  and  was  successful  in  ha\  ing  the 
statute  in  question  se\  ered  so  that  the  mayor's  nominees  could  sit  as  board  members. 

June.  1993  -  Keita  Taylor  v.  Dennis  Poeschel  and  Cit>  of  Berkeley.  MO. 

U.S.  District  Court  -  Eastern  District  of  Missouri.  Judge  Jean  Hamilton,  Cause  No. 
492C\'00693 

Opposing  Counsel:  Robert  J.  Krehbiel,  Donna  Morrison,  200  North  Broadway  -  12" 
Floor,  St.  Louis.  MO  63102.  (314)  621-7755. 

As  sole  counsel,  I  represented  the  plaintiff  Keita  Taylor  in  a  "1983"  action  against 
the  defendants  in  the  case  in  a  civil  jury  trial.  I  researched  the  law,  drafted,  prepared 
and  filed  the  pre-tnals  documents  in  compliance  with  the  Federal  Rules  of  Ci\  il 
Procedure.  I  argued  and  responded  to  al!  pre-trial  motions.  I  also  drafted  the 
complaint  that  was  filed  in  this  matter.  The  jury  trial  returned  a  verdict  in  favor  of 
the  defendants.  This  case  v^  as  significant  in  that  I  gained  experience  in 
presenting  a  personal  injury  claim  in  federal  court. 

June  1989  -  United  States  of  America  v.  Charles  Ross 

U.S.  District  Court  -  Eastern  District  of  Missouri,  Judge  John  Nangle.  U.S  v  Ross. 
872  F.2d  249  (8*  Cir.  1989). 

Opposing  Counsel:  Dean  Hoag.  .\ssistant  U.S.  Anomey,  1 1 14  Market  St..  St.  Louis. 
MO  63101  (314)539-2200. 

As  sole  counsel,  I  represented  the  defendant  Ross  in  a  cnmmal  jury  trial    Mr.  Ross 
was  charged  with  being  a  felon  in  possession  of  a  weapon    I  researched  and  drafted 
all  pre-trial  motions  filed  in  this  case.  I  also  argued  the  motions  to  suppress 
e\idence  and  identification  to  the  Court  before  trial  commenced.  The  jury  returned  a 
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guilty  verdict  against  defendant  Ross.  I  drafted  and  filed  the  motion  for  new  trial 
and  prepared  Mr.  Ross"  appeal  to  the  Eighth  Circuit  U.S.  Coun  of  Appeals    The 
conviction  was  affirmed.  The  case  was  significant  because  it  was  my  first  jur\-  trial 
m  federal  court  where  1  was  lead  counsel  and  without  co-counsel. 

October  1992  -  State  of  Missouri  v.  Rolapder  Person 

St.  Louis  County  Circuit  Court,  Judge  Bernhardt  C.  Drumm,  Jr.,  Cause  No.  CR- 
003844-9F 

Opposing  Counsel;  Edward  McSweeney.  Assistant  Prosecuting  Attorney,  St  Louis 
County  Prosecuting  Attorney,  41  South  Central,  Clayton,  MO  63105,  (314)  889- 
2760. 

As  sole  counsel.  I  represented  Mr.  Person  who  was  charged  with  x'arious  sexual 
assaults  against  a  minor.  1  prepared  all  pre-trial  motions  on  behalf  of  Mr.  Person.  I 
conducted  interviews  with  Mr.  Person's  witnesses  and  subpoenaed  them  to  court.  I 
prepared  our  exhibits  and  mo\ed  for  their  admission  at  the  appropriate  time  during 
trial.  The  case  was  tried  to  a  jur) .  The  jury  returned  verdicts  of  not  guilty  on  all 
counts.  This  case  was  significant  because  the  defendant  faced  a  substantial  amount 
of  jail  time,  if  con\icted.  for  offenses  he  profusely  denied  being  involved. 

August  24-26,  1992  -  State  of  Missouri  v.  Aaron  Martin 

St.  Louis  City  Circuit  Court,  Judge  Timothy  Wilson,  Cause  No.  91 1 -0001645A. 

Opposing  Counsel;  Robert  Craddick,  Assistant  Circuit  Attorney.  Office  of  Circuit 
.Attorney.  1320  Market  St..  Rm.  330.  St.  Louis.  MO  63103.  (314)  622-4941. 

I  was  sole  counsel,  I  represented  the  Mr.  Martm  who  was  charged  with  several 
counts  of  robben  and  armed  criminal  action    I  inteniewed  all  of  the  defense 
witnesses.  I  prepared  and  argued  all  pre-trial  motions.  1  argued  our  motion-in- 
limine  to  exclude  certam  testimony  from  the  trial.  This  matter  was  tried  to  a  jury. 
After  three  days  of  trial,  the  jury  returned  a  verdict  of  not  guilty  on  all  counts.  This 
case  was  significant  because  defendant  was  a  prior  offender  who  had  to  testifx  to 
present  his  story  and  who  faced  substantial  prison  time  if  convicted. 

December  8,  1989  -  State  of  .Missouri  v.  Jack  Kumming. 

St.  Louis  City  Circuit  Court,  Judge  Jack  L.  Koehr,  Cause  No.  891-00143. 

Co-Counsel:  Sandra  Farragut-Hemphill,  St.  Louis  county  Court  Building,  Div.  42. 
7900  Carondelet,  Clayton,  MO  63105,  (314)  889-3062. 

Opposing  Counsel;  Jeffery  Jamison,  One  North  Jefferson  Ave.,  St.  Louis.  MO 
63103.(314)955-6077. 

As  sole  counsel  I  represented  the  Mr.  Kumming  who  was  chjirged  with  deviate 
sexual  assault.  I  interviewed  and  deposed  some  of  the  State's  witnesses.  I  prepared, 
filed  and  argued  all  pre-trial  motions.  This  matter  was  tried  to  a  jury.  The  jur>' 
returned  a  guilty  verdict.  This  case  was  significant  because  Mr.  Kummmg  was  an 
eiderh  gentlemen  who  maintained  his  irmocence  throughout  the  trial. 
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7.  May  27.  1988  -  Sfte  of  Missouri  v.  Mark  N%  rifht 

St  Louis  Circuit  Court.  Judge  Floyd  McBnde.  Cause  No  871-3576. 

Opposing  Counsel    Mary  Ann  Medler.  US  Magistrate  Judge.  1 1 14  Market  St    Rjr. 
■^36.  St  Louis.  MO  (314)  539-6924 

As  sole  counsel.  1  represented  Mr.  Wright  who  was  charged  with  five  counts  of 
burg)ar>    I  drafted  and  prepared  all  pre-trial  motions    I  argued  the  motion  to 
suppress  statemcBts  lo  the  court  before  the  tnal  commenced    This  case  was  tned  to  a 
jury.  The  jurj-  returned  not  guilty  verdicts  on  three  counts,  they  were  hung  and 
unable  to  reach  a  verdict  on  one  count  and  the>-  found  him  guilty  of  one  count    This 
case  was  significant  because  I  was  successful  in  convincing  the  jury  on  some  of  the 
charges,  even  though  the  defendant  had  made  written  confessions. 

8.  February  21.  1989  -  Sutt  of  Missouri  v.  James  Brown. 

St.  Louis  City  Circuit  Court.  Judge  Floyd  McBridc.  Cause  No  871-00530. 

Opposmg  Counsel:  Daniel  Bruntrager,  1015  Locust  St.,  Sie  820.  St  Louis.  MO 
63103.  (314}  62: -0066 

As  sole  counsel.  I  represented  Mr.  BrowTi  who  was  charged  with  posses.sion  of  a 
controlled  substance.  I  drafted  and  prepared  all  pre-trial  motions  on  behalf  of  .\tr 
Brown    This  matter  was  tried  to  a  jury.  The  jury  returned  a  guilty  verdict.  This  case 
is  significant  because  defendant  had  an  extensive  record  of  conviction  and  1  could 
not  put  him  on  the  stand  to  testify.  Therefore.  I  had  to  voir  dire  at  length  concerning 
a  defendant's  right  to  remain  silent. 

9.  February  23,  1989    State  of  Missouri  v.  Steven  Huffman 

St  Louis  City  Circuit  Court,  Judge.  Cause  No.  87-03032. 

Opposing  Counsel:  George  W.  Draper,  in.  St  Louis  County  Circuit  Court.  Div  35. 
7900  Carondelet,  Cla>1on,  MO  63 105,  (31)  854-7594. 

As  sole  counsel,  1  represented  Mr  Huf&nan  who  was  charged  with  assault  first 
degree  and  armed  criminal  action    This  case  was  tried  to  a  jury.  The  jur^'  returned  a 
verdict  of  not  guilty  on  all  counts.  This  case  was  significant  because  defendant  had 
numerous  prior  convictions  and  had  to  testify  to  present  his  case  to  the  jury. 

10.  Februao-  22.  1987  -  State  of  Missouri  v.  Linda  Pailev. 

St  Louis  City  Circtut  Court.  Judge  James  S  Cocorar  (Deceased),  Cause  No  86'.- 
0I026B 

Opposing  Counsel    Doe  Joyce-Hayes.  Circuit  Attorney.  Office  of  Circuit  .attorney. 
1320  Market  St.,  Rm  330,  St.  Louis,  MO  63103.  (314)  622-4941. 

.>^s  sole  counsel.  I  represented  Ms.  Dailey  who  was  charged  with  assault  first  degree. 
This  case  was  tried  to  a  jury .  The  jury  rerumed  a  verdict  of  guilty  on  the  lesser 
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charge  of  endangering  the  welfare  of  a  child  and  assessed  punishment  as  a  fine  to  be 
set  by  the  court    The  case  vtas  significant  because  the  defendant  was  charged  with 
assaulting  her  own  child  who  had  sufTered  severe  injuries.  I  was  successfvil  in 
convincing  the  jury  of  the  defendant's  innoceoce  of  the  greater  charge. 

19  Legal  Activities:  Describe  the  most  sisnificaDt  legal  activities  you  have  pursued,  including 
sisDificant  litigation  involve  litigation.  Describe  the  nature  of  your  participation  in  this 
question,  please  omit  any  information  protected  by  tbc  atlorBcy-client  privilege  (unless  tbr 
privilege  has  been  waived.) 

I  sened  as  a  member  of  the  Regional  Justice  Infoimation  Services  Commission    I  worked  with  a 
seven  member  commission  to  establish  and  implement  policy  for  the  dissemination  of  informatioc 
concerning  individual  arresi  records    I  served  with  the  Chief  of  Police  from  the  City  of  St.  Louis 
MO.  City  of  Hazelwood  MO,  and  St  Louis  County  MO.  The  R£J1S  commission  provided  arrest 
information  to  over  96  municipalities  in  the  St.  Louis  area.  September  199S  to  May  1997. 

I  have  scT^'ed  as  an  adjunct  faculty  member  in  a  Trial  Advocacy  course  at  the  Washington  University 
School  of  Law,  St.  Louis  MO    1  taught  second  and  third  year  law  students  in  all  areas  of  trial 
practice  from  draf^mg  and  argumg  pre-trial  motions  to  preparing  post  trial  motions    January  1997  to 
Mav  1997 

I  have  served  a?  a  faculty  member  for  the  National  Institute  of  Trial  Advocacy  Mid- America 
Regional  Trial  Trainmg  Program    This  program  was  held  at  the  Washington  University  School  of 
Law,  St  Lou;s  MO  from  .May  25  through  June  4,  1995.  I  pa.nicipated  as  a  tnal  team  leader  for  a 
group  of  eigh:  students  as.tistmg  with  the  development  of  their  tnal  skills  over  a  two  week  period    1 
taught  all  trial  skills  from  voir  dire  through  closing  arguments  in  both  civil  and  criminal  trials.  The 
students  in  my  group  included  lawyers  with  many  years  of  practice  as  well  as  new  lawyers. 

I  sCN'ed  on  the  "Gender  Task  Force  Committee"'  established  by  the  Missouri  Supreme  Court.  The 
wo.'k  of  thi?  coramirtee  re.iulted  m  establishing  a  new  Supreme  Rule  (S)  prohibiting  gender  bias  by 

judicia!  officud.<;.   1 994  to  present 

1  served  as  chairman  of  the  House  of  Representatives  -  Judiciary  &  Ethics  Committee  and  Civil  & 
Cnmmal  Justice  Committee  during  my  tenure  in  the  Missoun  Genera]  .Assembly.  .As  chairman  of 
these  committees,  1  mainly  handled  legislation  for  the  Missouri  Bar.  I  sponsored  bills  to  increase  the 
amount  per  page  court  reporters  could  charge  for  transcribed  pages,  to  increase  the  amount  of  small 
estates  ir.  probate  matters,  and  to  allow  fmgcrpn.nting  ofjuveniics    Aug-ast  1989  to  May  1993 
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II.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1 .  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income  arrangements, 
stock,  options,  uncompleted  contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services,  firm  memberships,  former 
employers,  clients,  or  customers.  Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business  interest. 

I  do  not  have  an>  financial  arrangements  as  stated  or  requested  by  this  question. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure  you  will 
follow  in  determining  these  areas  of  concern.  Identify  the  categories  of  litigation  and  financial 
arrangements  that  are  likely  to  present  potential  conflicts-of-interest  during  your  initial  service 
in  the  position  to  which  you  have  been  nominated. 

I  will  follow  the  Code  of  Judicial  Conduct  to  resolve  any  potential  conflicts  of  interest. 
I  do  not  ha\e  an\  potential  conflict  of  interests  regarding  any  financial  arrangements. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment,  with  or 
without  compensation,  during  your  service  with  the  court?  If  so,  explain. 

No 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your 
nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees,  dividends,  interest, 
gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding  S500  or  more  (if  you  prefer 
to  do  so,  copies  of  the  financial  disclosure  report,  required  by  the  Ethics  in  Government  Act  of 
1978,  ma>  be  substituted  here.) 

Financial  Disclosure  Report  attached. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules  as  called 
for). 

See  completed  financial  net  worth  statement. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please  identifv  the 
particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign,  your  title  and 
responsibilities. 

Yes.  I  was  a  candidate  for  State  Representative  from  the  63"*  District  in  November  1989,  November 
1990  and  1992.  I  was  elected  as  a  Democrat  to  sene  the  constituents  of  the  63"*  District  in  the 
Missouri  General  Assembly. 
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FINANCIAL  DISCLOSURE  REPORT 


NOMINATION 


toport    Raquired  by  the   rthic 
Kalonn  Ace    of    19l(.    Pub      L. 
101-194.       Hovw 

(S    use.    App 


1. 'person  Reporting    (Last   name,    firat.    Huddle   initial) 

White,    Ronnie    L. 

2-    Court   or   Organixatlon 

U.S.    District    Court , E . D .    MO 

3     Date   of   Report 

06/23/97 

4     Title      (Article    III    judges    indicate   active  or 

se.-^ior   status.    Magistrate   judges   indicste 
full-    or   part-tiine 

U.S.    District    Judge 

5.    Raporc   Type    (check   appropriate   type) 
JL  Hcination.   Date       /     / 
Initial      Annual      Final 

«.    Reporting   Period 

t     OiamberB   or   Office   Address 

Missouri    State   Supreme   Court 

207    E   High    St . 

Jefferson   City,    MO    65102 

e.    On   the   basis   of   the   information   contained   In   this  Report    and 
any  modifications  pertaining   thereto,    it    is      in  my  opinion, 
in   compliance   with  applicable    laws   and   regulations 

Reviewing   Officer                                                                                         Date 

IHP0HTAK7  NSTESr    The  instructions   accoinpanying   this   fona  must   be   followed.           Complete   all    parts. 
checicins   the  NOKE  box   for  eac^.   section  where  you   have   no  reportable    information            Sigc   or.   last   page. 

I.  POSITIONS.  ;.^  =  .t:nr    mdivid. 

POSITION 

NONE  n:    refcr-.abU   pos.t 


Board 

Member 

1995 

& 

1996 

Board 

Member 

1995 

& 

1996 

NAME  OF  ORGANIZATION /ENTITY 


Herbert   Hoover  Boys   &  Girls   Club  of   St .    Louis 
Regional   Justice   Information  Systems 


II.      AGREEMENTS. 

DATE 


PARTIES   AND   TERMS 


Q 


III.     NON-INVESTMENT  INCOME. 


n 


(Reporting  individual  and  spouse, 

SOURCE   AND    TYPE 


pp    ie-3s  of  X 


State  of  Missouri    -   Judiciary 

State  of  Missouri    -   Judiciary 

School   District  of  University 

City. 

MO 

School   District   of  University 

City. 

MO 

$ 

95223.00 

$ 

84947.00 

$ 

rs^ 

$ 

(S) 

s 
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PIKANCIAL  DISCLOSURE  REPORT 


■mm  of   »«r*an  Mporting 

White,  Ronnie  L. 


D«c«  of  lt«pert 

06/23/97 


IV.         REDVfBURSEMENTS  and  GIFTS  -■    tr.nq>ort.tl.n.    loOjin,.    tood.    «t.rt.i»nt 

(JQclwlci  those  to  apous*  and  d«p«Dd«oc  cbildxsD;  ua«  tb«  p«r«ntb«ticals  ■(£)*  and  ■(DC)*  to  IfuUcata  raportabl* 
rciBburaamants  and  gifta  racaivad  by  apousa  and  dapandenc  cbildran.  raapactlvaly  s*t   pp-  2(-3f  of  tnatructiooa. 

SOURCE  DESCRIPTION 

NONE      (I 


raportabla  rainburaw 


Iltcal 


Exempt 


\  >        OTHER  OlFTS*  (includes  chose  tc  apr-ce  ar.d  dcpendar.:   childrer.:   ua«  th«  parer.thatlcala  '  (Si  ■   and  ■  jDr?  *  cc 

Indicate  other  gifts  received  by  spouse  snd  dependent  children,   respectively.      See  pp.    10-33  of   Instr-jctions.) 

□  SSmSE  DESCRIPTION  VALUE 

NONE        (Mo  such  reportable  Jlttsl 


Exempt 


OOP 


VI.    LflASlL<l  1  IC^de      (Xncludtti  Lhoa*  of  spouse  and  dependant  childran.-  indicata  «rttcra  applicable,  parson  responsible 

for  liabilicy  by  uaiag  the  parentbstical  '(S)'  for  separate  liability  of  tb«  spouse.  * ( Jl *  for  Joiat  liability  of 
rsporting  individual  and  spouse,  snd  ■(DC)*  for  liabilicy  of  a  dependent  ebild.   See  pp.  14*3(  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE* 


D 


HONE        (Ho  reportable  llabllltieal 


Liberty  Lending  Service 
Harbourton  Mortgage  Co. 
Credit   Cards 


Rental  Property  Mortgage 
Rental  Property  Mortgage 


Debt  Consolidation 


J  •  iu.Doa  or  IMS  I  •  (is.ooi  -  ise.ooo  l  •  tto.ooi  ■  fieo.oeo 

a  •  iise.oos  -  isoe.ooo       o  •  isoe.ooi  -  (t.oso.oot      »  •  Don  thsn  (i,M«.ooo 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 

White,    Ronnie   L, 


MI.   Page   1  IMT;STMENTS  and  TRUSTS      mc 

and  depender.-  children   See  pp   37-5<  of  Ii 


(Includes  those  of  spoua 


Descriptioc'of   Assets 
(Including  crust   assets) 

Indicate    where    applicable,    owner    of 
the    asset    by   usuig    the    parenthetical 
•IJl"    for   joint   oimershrp  of   report- 
ing  individual   and  spouse,    'IS)"    for 
separate   ownership  by   spouse,    '(DC)' 
for  ownership  by  dependent   child. 

Place   "(Xl"    after  each  asset 

exempt    fron-,  prior    disclosure. 

Income 
during 
reporting 
period 

C. 

Sroaa   value 

at  end  of 

reporting 

period 

Transact 

ions  duruig   reporting  period 

Alnc.l 
Code 

(»-H! 

Type 
dii^    . 

(1) 

Value2 
Code 

{J-PI 

(21 

Value 
Method3 
Code 

(0-«l 

(11 

iyp« 

i^'iell. 

11  not   exempt    fron  discloeure                 | 

(21 

(31 
Value: 

(J-P) 

(<) 

Code 
(»-H) 

151 
Identity  of 

NONE^        INC    reportable 

:       ;,.:j:cpr:.v  :;::  r,:vc::  =: 

- 

.,..-. 

EXEMP 

r 

:        aea:    frcr*:-..    :;i;    Jir.    Ave 
S:      Lc.„'.    f. 

" 

P,.-. 

ETF.MP 

r 

3 

« 

5 

= 

8 

10 

11 

12 

13 

14 

15 

1. 

1^ 

IS 

1      Inco<i>e/G«lr.   Codes          H-Sl.OOO   or 
iSee  Col.    Bl   1.  W.        E.S15.001   cc 

esc                        B.Sl.OOl    to   S2.500 

ssc.coc         r.sso.ooi  to  siocooo 

C.S2,S01    to   S5 

000                        D.SS.OCl    tc    515,000 
51,000.000        H.More   thar.   51.000.000 

2      V.lue    Co<Je»:                        J.SIS.OOO    or 
ISee    Col       CI    I   D3!         N. 5250,00:    t 

!••■                     «. 515, 001    CO    t50,000             L-SSCOOl    to   S 
S500.00C         0.8500,001    to   SI, 000. 000    Prftore    thJL-i    SI 

100,000                M.S100,001    to   5250.000 

ooc.ooo 

3     V«lue  Hclhod   Codes        o*Appr«is«l 
(SM   Col.    C2I                    U.Book  V.lue 

R-Cost  (real   eatAte  only)    S«MBeanent 
v.other                                      ».E«tl«ated 

T>Caah/Harket 
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FINANCIAL    DISCLOSDRE    REPORT 


Naac   of    Psrson  ll«porcing 

White,    Ronnie   L. 


Ut*  of   lUporc 

06/23/97 


VIII.      ADDITIONAL   INFORMATION  or  EXPLANATIONS.         (i,«iic.t.  p.rt  ,t  it.p.rc 

None 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  p«raon  Reporting 

White,  Ronnie  L. 


Ci€,/22/Sl 


IX.  CERTinCATION. 


In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion 
No.  57  of  the  Advisory  Committee  on  Judicial  Activities,  and  to  the  best  of  my 
knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report 
in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial 
interest,  as  defined  in  Canon  3C(3)  (c)  ,  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information 
pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory 
provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria 
and  the  acceptance  of  gifts  which  have  been  reported  are  in  compliance  with  the 
provisions  of  5  U.S.C.  app .  7,  section  501  et .  seq . ,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


[^(m/2-u^.  l^S;?t^ v>^^/2^^u^^^/f/7_ 


signature 

NOTE:  ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 
THIS  REPORT  MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  APP.  6, 
SECTION  104)  . 


FILING  INSTRUCTIONS : 

Mail  signed  original  and  3  additional  copies  to: 

Committee  on  Financial  Disclosure 

Administrative  Office  of  the  United  States  Courts 

One  Columbus  Circle,  N.E. 

Suite  2-301 

Washington,  D.C.  20544 


Ronnie  L  White  ■ 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  curreni  financial  net  worth  statement  which  itemizes  m  detail  all  assets 
(including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial  holdings)  all 
liabilities  (uicludmg  debts,  mortgages,  loans,  and  other  financial  obligations)  of  yourself,  your  spouse, 
and  other  immediate  members  of  your  household 

Self       Spouse Self       Spouse 


ASSETS 

1                            LIABILITIES 

Cish  on  hand  and  in  banks 

5,922 

0 

Notes  payable  to  banks-secured 

0 

0 

VS.  Gcemmeni 
securines-add  schedule 

0 

0 

Notes  payable  to  banks- 
unsecured 

0 

0 

Lifted  -.ecuniie'-add 
schedule 

0 

0 

Notes  pavable  to  relatives 

0 

0 

Unlisted  securities-add 
schedule 

0 

0 

Notes  pavable  to  others 

0 

0 

.Accounts  and  notes 
recenahle 

0 

0 

Accounts  and  bills  due 

50.000 
app 

0 

Due  from  relatives  and 
friends 

0 

0 

Unpaid  income  taxes 

0 

0 

Due  from  others 

0 

0 

Other  unpaid  tax  and  interest 

0 

0 

Doubtful 

Real  estate  mortgages  payable- 
add  schedule 

416.200 

0 

Real  estate  o\\  ned-add 
schedule 

456.500 

0 

Chanel  mortgages  and  other 
liens  payable 

0 

0 

Real  estate  mortgages 
receivable 

0 

0 

Other  debts- itemize 

None 

None 

Autos  and  other  personal 
propen> 

0 

0 

Cash  \alue-life  insurance 

0 

0 

Other  assets-itemize 

Deferred  Compensation 

27.400 

45.000 

Total  liabilities 

466.200 

0 

Net  Worth 

23.622 

0 

Total  Assets 

489,822 

45.000 

Total  liabilities  and  net  worth 

489,822 

0 

CONTINGENT 
LIABILITIES 

GENERAL  INTORMATION 

As  endorser,  co-maker  or 
guarantor 

0 

0 

Are  any  assets  pledged''  (add 
schedule.) 

No 

No 

On  leases  or  contracts 

0 

0 

Are  you  a  defendant  in  any 
suits  or  legal  actions? 

No 

No 

Legal  Claims 

0 

0 

Have  you  ever  taken 
bankruptcy'' 

No 

No 

Pro\  ision  for  Federal 
Income  tax 

0 

0 

Other  special  debt 

0 

0 
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III.  GENERAL  (PUBLIC) 

Ad  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "event  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in  serving  the  disadvantaged." 
Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing  specific  instances  and  the 
amount  of  time  devoted  to  each. 

I  have  served  as  a  former  advisory  board  member  for  the  Maria  Droste  Residence  Organization. 
This  group  assisted  homeless  women  in  finding  shelter  and  employment.  I  devoted  several  days  a 
year  to  this  effort.  (1994  to  1996). 

I  have  ser\ed  as  a  commissioner  with  the  St.  Louis  Housing  Authority.  This  board  established  policy 
and  procedures  for  implementing  federally  funded  low-income  housing  in  St.  Louis,  MO.  I  was  one 
of  a  seven  member  board,  with  all  members  being  appointed  to  two  year  terms  by  the  Mayor  of  St. 
Louis.  I  served  as  a  commissioner  for  approximately  a  year  and  a  half,  devoting  10  to  15  hours  a 
month  to  St.  Louis  Housing  .Authority  matters.  (1988  to  1989). 

I  ha\e  served  as  a  board  member  of  the  Herbert  Hoo%er  Boys  and  Girls  Club  of  St.  Louis.  We 
established  policy  for  implementing  athletic  and  educational  programs  for  iimer-city  youth  on  a  year 
round  basis.  We  also  assisted  in  fund-raising  activities  to  support  the  operation  of  the  club.  I 
devoted  several  hours  per  month  to  the  Herbert  Hoover  Boys  and  Girls  Club.  (1995  to  1997). 

I  ha\'e  volunteered  and  served  as  a  coach  for  both  T-ball  and  baseball  at  the  Emerson  Family  YMCA 
in  St.  Louis.  MO.  I  coached  a  team  of  boys  and  girls  during  the  baseball  season  with  one  practice 
and  one  game  a  week  during  an  eight  week  period.  My  teams  consisted  of  children  from  diverse 
backgrounds  and  socio-economic  status.  I  devoted  eight  hours  per  week  to  coaching.  (1995  & 
1996). 

I  currently  serve  as  a  board  member  of  the  Jamison  Memorial  Christian  Methodist  Episcopal  Church 
Youth  Group.  We  interact  with  the  youth  members  of  our  church  as  well  as  with  the  youth  who  live 
in  the  neighborhood  by  planning  activities  and  inviting  quest  speakers  to  address  the  youth.  I  devote 
several  hours  per  week  to  the  church.  (1993  to  present). 

The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states  that  it  is 
inappropriate  for  a  judge  to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or  have  you 
belonged,  to  any  organization  which  discriminates  -  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership  policies?  If  so,  list,  with  dates  of 
membership.  What  you  have  done  to  try  to  change  these  policies? 

No. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for  nomination  to 
the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please  describe  your  experience 
in  the  entire  judicial  selection  process,  from  beginning  to  end  (including  the  circumstances 
which  led  to  your  nomination  and  interviews  in  which  you  participated). 
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No. 


4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with  you 
an>  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably  be  interpreted  as 
asking  bow  you  would  rule  on  such  case,  issue  or  question?  If  so,  please  explain  fully. 

No. 

5.  Please  discuss  your  \iew$  on  the  following  criticism  involving  "judicial  activism*'. 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society  generally, 
has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has  become  the  target  of 
both  popular  and  academic  criticism  that  alleges  that  the  judicial  branch  has  usurped  many  of 
the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to  broad  classes  of  individuals; 


c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon  governments  and 
society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements  such  as 
standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight  responsibilities. 

1  believe  the  judiciary  should  exercise  judicial  restraint  in  deciding  cases  or  controversies.  The 
framers  of  our  Constitution  were  very  deliberate  in  establishing  the  judicial,  executive  and 
legislative  branches  of  government.  I  believe  each  branch  should  respect  the  powers  and  duties 
of  the  other. 

It  has  been  my  practice  as  a  judge  on  the  Missouri  Supreme  Court  to  write  as  narrowly  as 
possible  deciding  those  issues  that  are  in  controversy  and  not  others.  I  believe  to  write  broader 
than  necessary  results  in  unintended  consequences.  I  think  it  is  unnecessary  for  the  judiciary  to 
impose  duties  upon  society  or  government  that  are  not  necessarily  related  to  the  controversy 
before  the  court. 

The  role  of  the  federal  district  court  is  very  important  in  the  federal  judicial  system.  I  believe 
district  court  judges  should  carefully  follow  precedent  established  by  the  U.S.  Court  of  Appeals 
and  the  U.S.  Supreme  Court.  1  also  think  district  court  judges  must  be  mindful  of  who  has 
standing  to  bring  lawsuits  in  federal  courts  and  w  hether  the  attorneys  representing  litigants  have 
followed  the  Federal  Rules  of  Civil  and  Criminal  Procedure. 
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Questions  and  Answers 


RESPONSES  OF  ROSEMARY  S.  POOLER  TO 
QUESTIONS  FROM  SENATOR  ASHCROFT 


1 .  Which  Supreme  Court  Juance,  past  or  present,  do  you  most  admire,  and  why. 

From  a  personal  perspective.  I  most  admire  Supreme  Court  Justices  Sandra  Day 
O'Connor  and  Ruth  Bador  Ginsbui:^  because  both  have  bad  extraordinaiily  distinguished 
professioiial  careers  N^^iile  succcsalully  raismg  &niilies. 

2.  What  Judge  oi  Justice  has  most  influenced  your  thinking  concecning  the  constitutional 
separation  of  powers,  and  why? 

Supreme  Court  Justice  David  Souter's  opinions,  which  are  rich  in  historical  associations, 
remind  the  reader  of  the  value  of  separaitien  of  powers. 

3 .  What  docs  the  discretionary  power  of  die  judiciary  mean  to  you? 

As  a  thai  court  judge  I  deal  with  certain  matters  committed  to  the  court's  limited 
discirtion.  I  exercise  my  discretion  in  case  management,  scheduling,  jury  selection,  evidentiary 
rulings.  Rule  1 1  decisions  and  in  lirnited  elements  of  sentencing.  My  discretionary  rulings  arc 
constrained  by  Etatute.  precedent  and  reasonableness.  Furthermore,  the  abuse  of  discretion 
standard  of  review  acts  the  parameters  for  any  exercise  of  discretion.  An  appeals  court  judge's 
discretion  is  firrtha  circumscribed  because  this  standard  of  review  fozbids  appellate  judges  &om 
substituting  their  discretion  for  that  of  the  trial  court 

4.  Which  Judge  has  served  as  a  model  for  the  way  you  would  want  to  conduct  yourself  as  a 
Judge  and  why? 

I  have  had  the  opportunity  of  knowing  and  observing  many  distinguished  judges,  but  I 
have  known  Stewart  F.  Hancock.  Jr..  former  judge  of  the  New  York  Court  of  Appeals, 
throughout  his  long  and  exemplary  career.    As  a  trial  court  judge.  Judge  Hancock  was 
unfailingly  courteous  to  litigants  and  anoroeys.  careful  in  his  preparation,  and  respectful  of 
precedent  Later  Judge  Hancock  became  an  appellate  judge  and  finally  a  member  of  New  York'.s 
highest  cotm.  In  those  capacities,  he  maintained  his  judicial  demeanor  and  added  a  clarity  of 
reasoning  and  writing  Aot  caused  him  to  be  widely  admired.  If  I  am  fbrtunate  enough  to  be 
confirmed,  I  will  seek  to  emulate  all  of  those  qualities. 

5.  Which  law  rc-iriew^  article  or  book  has  most  influenced  your  view  of  the  la^v? 

I  cannot  identify  a  single  law  review  article  or  book  that  has  most  influenced  my  view  of 
the  law.  However,  no  article  or  book  can  transcend  the  importance  of  the  original  sources:  ^c 
Constitution  and  staiuies  that  I  must  apply  to  the  facts  before  me. 
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6.  What  role  do  you  think  legislative  history  ->  by  which  I  taesn.  ths  vaiious  committee  reports, 
hearing  transcripts  and  floor  sutemenu  —  should  play  in  the  imerpretatian  of  the  text  ot'  a  statute. 

The  starUng  point  for  constzuing  a  sUnite  is  its  plain  language.  The  next  source  to  wtjich 
I  mm  is  applicable  precedent  Only  u  a  last  resort  do  I  consider  lagialative  history  because  a 
parocular  Senator's  or  Reprcsemative's  comments  arc  not  a  substitute  for  the  will  of  the  majority 
of  the  Congie&s  aj  expressed  in  the  words  of  the  statute  itself.  However,  I  note  tfiot  legislative 
findings  —  which  are  enacted  by  the  Congreas  as  a  whole  —  may  play  a  role  in  statutory 
mtei  pietation. 


212 


RESPONSES  OF  ROSEMARY  S.  POOLER  TO 
QUESTIONS  FROM  SENATOR  SESSIONS 

1 .  In  your  opinion,  what  is  the  greatest  Supreme  Court  decision  in  American  history? 

MarbuTVV  M^js^^n  S  U.S.  137  (1803),  which  established  the  obliganon  of  the  courts 
and  all  other  branches  of  government  to  follow  the  United  Stales  Constitution,  is  the  most 
imporoni  Supreme  Court  decision  in  American  history. 

2.  What  is  the  worst  Supreme  Court  dcdsion? 

Prod  Scott  V.  Sandford.  60  U.S.  393  (1SS6},  which  upheld  the  legality  of  slavery,  was 
arguably  the  worst  Supreme  Court  decision. 

3.  Which  Supieme  Court  Justice  or  federal  judge  has  most  inflMi^c-i^  your  judicial  philosophy? 

Judge  Richard  I.  Caidamone  of  the  United  States  Cotnt  of  Appeals  for  the  Second  Circuit 
has  most  influenced  my  judicial  philosophy.  Judge  Caidamone  ^proaches  each  case  with 
respect  for  the  litigants  and  carefully  applies  existing  precedent  to  the  ^ts  of  the  case.  His 
opinions  reflect  that  respect  and  carefulness  as  well  as  a  clarity  of  thought  and  expression  that  I 
admire. 

4.  Do  you  believe  that  Congress  has  the  power  under  Aiticle  m  to  limit  the  jurisdictian 
of  the  lower  federal  courts,  provided  it  does  so  in  an  otherwise  constitutional  fa^ion? 

Yes. 

5.  Do  you  have  any  concerns  about  the  constitutionality  of  the  Prison  Litigatian  Reform 
Act? 

Like  all  acta  of  Congress,  the  Prison  Litigation  Reform  Act  ("PLRa")  is  presumed  to  be 
constitutionaJ.  and  I  would  begin  any  considexation  of  the  PLRA  in  any  case  before  me  with  that 
in  mind.  Additionally,  tiis  Second  Circuit  has  already  t^held  two  sepatatc  sections  of  the  PLRA 
—  see  Reniamin  v.  JaeohHfln  124  F.3d  162  (2d  Cir.  1997)  (consent  decree  termination  provision); 
Niehola*  v,  Tuelcer.  1 14  F.3d  17  (2d  Cir.  1997)  (Cling  fees)  -  and  therefore,  I  have  no  basis  for 
coocens  about  the  constitutionality  of  the  PLRA. 

6.  la  your  legal  opinion,  is  the  199S  Habeas  Corpus  Reform  Act  constitutional? 

As  noted  above,  I  presume  the  constitutionality  of  all  legislative  enactments.  The 
Supreme  Court  in  Felkerv  Tumin   1 16  S.  Ct  2333  (1996)  upheld  the  Act  and  distinguished 
berween  the  Act's  legitimate  restrictions  against  abuse  of  the  writ  filed  in  district  couns  and  the 
Act's  failure  to  implicate  the  Supreme  Court's  jurisdiction  over  habeas  petitions  filed  as  original 
matters.  I  am  also,  of  coune,  bound  by  the  Second  Circuit's  decision  in  Tyjr^Tman  •"  Vvi^"'* 
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States.  124  F.3d  361  (2d  Cir-  1997),  which  upheld  the  Act  but  also  held  Ihal  under  the  very 
narrow  ciicumstances  •where  a  lack  of  coUatexal  review  under  28  U.S.C.  §  2255  raises  serious 
constitutional  questions,  a  federal  prisoner  may  bring  a  habeas  petition  under  28  U.S.C  §  2241     I 
am  further  aware,  however,  thai  the  Second  Circuit  granted  an  interlocutory  appeal  in  Rosa  v 
Senlcowslri.  1997  WL  436484  (2d  Cir.  Aug.  1.  1997).  vi^ch  addressed  the  constitutionality  of  the 
Act's  one-year  statute  of  limitaticnis  and  held  that  its  application  under  the  facts  of  the  case  was 
an  improper  suspension  of  the  writ  of  habeas  corpus. 

7.  In  a  suit  challenging  a  governmenl  racial  preference,  quota,  or  set-ftside,  will  you 
follow  the  1 995  AHar^gj  V  Prna  decision  and  sxibject  that  racial  preference  to  the  strictirt 
)udlctal  scrutiny 

At  my  bearing  last  week,  I  asstircd  Chairman  Hatch  thai  I  would  follow  Supreme  Court 
precedent,  and  I  intend  to  do  so  with  respect  to  racial  preferences  and  all  other  matters. 

8.  In  your  legal  opinion,  how  difficult  is  it  for  any  govemmeiit  program  or  statute  to 
survive  strict  scrutiny? 

Supnanc  Cotirt  precedent,  most  particularly  AdflPP^  v  Pena.  makes  it  clear  that  it  is 
extremely  di£5cult  for  a  government  program  or  statute  embodying  a  racial  classification  to 
survive  examinanorn  htk^wt  the  strict  scrutiny  standard. 

9.  As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda  should  be 
scrutinized  more  closely  by  the  judiciary  than  laws  enacted  by  legislatures. 

I  know  of  no  constitutional  provision  or  precedent  that  would  trigger  a  stricter  standard  of 
review  of  voter  referaada.  Although  I  am  unfamiliar  with  this  issue  because  New  York  dees  not 
have  a  proviaon  for  voter  referenda,  I  would  not  impose  heightened  review  because  of  the  Ninth 
and  Teoth  Amendmcms'  reservation  of  rights  to  the  people. 

10.  Do  you  believe  that  the  California  Civil  Rights  Initiative  violates  any  federal  or  state 
constitutional  provision? 

As  noted  previously,  legislative  enactments  enjoy  a  presumption  of  constitutionality. 
Moreover,  the  Ninth  Circuit  has  resolved  the  constitutionality  of  the  California  Civil  Rights 
Imtiative.  Accordingly,  I  have  no  reason  to  believe  the  California  Civil  Rights  Initiative  violates 
any  federal  or  state  constitutional  provision. 
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Answers  of  Robert  P.  Sack  to  Onesriops  ft-om  Senator  Seaslons 
Please  identity  anyone  who  helped  you  answer  the  following  questionf. 

I  received  no  help  in  reeponding  to  diesc  answers  except  insofar  as  I  have  shown  them  to 
representatives  of  the  Department  of  Justice  before  aubmitting  them  to  the  Senate  Judiciary 
Committee.  i 

I 

1.  In  your  opinion,  what  is  the  greatest  Supreme  Court  decision  in  American  history? 

Marbury  v.  Madison,  S  U.S,  137  (1803).  which  helped  explicate  (he  relationship  among 
Congress,  the  Supreme  Court  and  the  Constitution,  elaborating  on  the  systeca  of  checks 
and  balances  established  by  the  Constitution. 

2.  What  ii  the  wont  Supreme  Court  decision?  j 

Korematsu  v.  United  Slates,  323  U.S.  214  (1944).  which  held  permissible  under  the  Fifth 
Amendment  to  the  Constitution  the  intemment  of  Japanese  Americans  during  World  War 

n. 

3.  Which  Supreme  Court  Justice  or  federal  judge  has  most  Influenced  youv  Judicial 
philosophy? 

Judge  Loamcd  Ilond.  of  the  Second  Circuit,  particularly  as  described  in  his  biography  by 
lYofesgor  Gerald  Gunther,  for  his  intelligence,  clarity  of  expression,  open  miiidfidness  and 
devotion  to  judicial  self-rcatraint. 

You  have  been  mimlnated  to  an  Article  m  Judgeship.  As  you  know.  Article  IH 
describes  the  relationship  between  ConKress  and  the  federal  courts. 

Article  m.  Section  1  of  the  Constitution  provides  that  "the  judicial  power  of  the 
United  States,  shall  be  vested  in  one  Supreme  Court,  and  in  such  inferior  zlourts  as 
Congress  may  from  time  to  time  ordain  and  establish."  ! 

4.  Do  you  ttolievc  that  Congress  has  the  power  under  Article  m  to  limit  the 
jurisdiction  of  the  lower  federal  courts,  provided  it  does  so  in  an  otherwise 
constitutional  fashion?  ' 

Yes.  , 

I 
Last  year.  Congress,  using  its  power  under  Article  m,  restricted  the  discretion  of 
the  lower  federal  courts  to  micro-manage  state  prisons  when  it  passed  thej  Prison 
Litigation  Reform  Act. 
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Do  you  have  any  concerns  about  the  constitutionality  of  the  Prison  Legal  Reform 
Act? 

I  have  no  such  concerns.  There  is  a  strong  prtsumption  that  the  Act.  like  all  other  acts  of 
Congress,  ia  constitutional.  If  my  nominaiion  to  be  a  Court  of  Appeals  judge  were  to  be 
conftnned  and  I  were  thereafter  to  sit  on  a  panel  considering  a  challenge  to  ^y  pornon  of 
the  Act.  I  could  not  conclude  that  that  portion  of  the  Act  was  unconsututional  unless 
required  to  do  so  by  Supreme  Court  or  Second  Circuit  precedcm.  I  know  ofno  such 
piccedenL  To  the  contrary.  I  understand  that  the  Second  Circuit  Court  of  Appeals  has 
held  the  termination  proviaona  of  the  Act  to  be  constitutional,  citing  five  other  Courts  of 
Appeals  that  had  previously  also  held  the  termination  fitovisiuns  to  be  constituuonai. 
Benjamin  v.  Jacobson,  124  F.3d  162  (2d  Cir.  1997)    I  also  understand  that  the  Second 
Circuit  has  held  that  the  Act's  filing-fee  provisions  are  constitutional,  citing  three  other 
Courts  of  Appeals  that  had  previously  also  held  the  filing  fee  provisions  to  bfe 
constitutional.  Nicholas  v.  Tucker.  114  P.3d  17  (2d  Clr.  1997).  cen.  rfen<e<f.ll998  U  S 
LEXIS  3226  (May  18. 1998).  If  I  am  fortunate  enough  to  be  confirmed  as  a  fudge  for  the 
Second  Circuit,  I  will,  of  course,  be  bound  by  that  precedent.  , 

In  your  legal  opinion,  is  the  1395  Habeas  Corpus  Reform  constitutional? 

Yes.  There  is  a  strong  presumption  thai  the  Habeas  Corpus  Reform  provisions  of  the 
AntitaroEtEm  and  Effective  Death  Penalty  Act  of  1996,  like  all  other  provisions  of  acts  of 
Congress,  are  constirutional.  If  my  nomination  to  be  a  Court  of  Appeals  judge  were  to  be 
conHnned  and  I  were  thereafter  to  sit  on  a  panel  considering  a  challenge  to  tht;  Act,  I 
could  not  conclude  that  any  part  of  the  Act  was  unconstitutioDal  unless  rcquiccd  to  do  no 
by  Supiwmc  Court  or  Second  Circuit  precedent  I  know  of  no  such  precedent  To  the 
contrsry,  in  Felkerv.  Turpin,  518  U.S.  651  (1996),  the  Umted  States  Supremi  Court  held 
constitutional  substantial  portions  of  the  Habeas  Corpus  Reform  provisions.  If  I  am 
fortunate  enough  to  be  confirmed  as  a  Judge  for  the  Second  Circuit,  I  will,  of  boune,  be 
absolutely  bound  by  that  precedent. 

If  confirmed,  you  will  preside  over  many  employment  discrimination  cases  as  a 
federal  judge. 

In  a  suit  challenging  a  government  racial  preference,  quota,  or  set-aside,  jttill  you 
follow  the  1995  Adarand  v.  Fena  decision  and  subject  that  racial  preference  to  the 
strictest  judicial  scmtiny?  ' 

I  would  absolutely  follow  A^rand  Constructora.  Inc.  v.  Pena,  1 15  S.  Ct.  2097,  2106-07 
(199S),  which  held  that  race-based  federal  government  afBimanvc  action  progWns  are 
unconsbtutional  under  the  Due  Process  Clause  of  the  Fifth  Amendment  unless  they  meet 
stnci  scrutmy.  i.e.,  unless  they  are  narrowly  tailored  measures  that  further  compelling 
governmental  interests. 

In  your  legal  opinion,  how  difficult  is  it  for  any  governnient  program  or  statute  to 
survive  strict  siavtiny? 
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Strict  scmtbiy  is  a  most  difficult  constitutiona]  Btandaid  for  a  statins  to  mee(.  I  would 
expect  that  in  the  wake  oiAdarand,  as  courts  apply  the  rule  oiAderand  from  case  to  case. 
Strict  scrutiny  will  prove  to  be  an  extremely  dif^cult  standard  for  govenuneat  affiimative 
action  progiams  to  meet.  i 

9.  As  a  matter  of  camtitutional  law,  do  you  believe  that  voter  referenda  should  be 
scrutinized  mare  closely  by  the  judiciary  than  lavs  enacted  by  legislamivs? 

I  do  not  believe  that  votar  referenda  should  be  scrutinized  more  closely  by  the  judiciary 
than  laws  enacted  by  legislatures. 

10.  Do  you  believe  that  the  California  Civil  Rights  Inidativc  violates  any  federal  or  state 
constitutional  proviaion? 

I  believe  that  the  Inidative  is  constitutional,  having  been  held  to  be  so  by  the  Ninth 
Circuit  Court  of  Appeals  in  Coalition  Far  Bconomix:  Equity  v.  Wilson.  122  Fi3d  692  (9th 
Cir.).  cert  denied,  1 1 8  S.  Ct.  397  (1997). 
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Aaty^ra  at  Robert  D.  Sack  to  Ouegtlong  from  Senator  Aahcroft 

1.  Which  Supreme  Court  JiutiGe,  past  or  present,  do  you  moat  admire,  and  why? 

The  Supreme  Coun  Justice  I  most  admiie  ii  Ju&tice  Robert  H.  Jaclseon;   for  his  devohon 
to  the  rule  of  law  and  to  freedom  of  individual  conscience,  his  eloquence  and 
extraordinary  clarity  of  expression,  and  for  his  service  as  the  Chief  Prosecutor  at  ihc 
Nuremberg  trials. 

2.  What  Judge  or  Justice  has  most  influeoced  your  thinkiag  coDceming  the 
constltutioDal  separation  of  powers,  and  why? 

Judge  Learned  Hand  who,  among  his  many  attributcR.  insisted  that  federal  judges  confine 
iheimclves  to  deciding  cases  and  controversies  and  that  they  not  arrogate  to  themselves 
the  legislabve  function. 

3.  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

Tnal  judges  arc  mvested  by  law  with  certain  discretion  as  to  decisions  m  a  wide  variety  of 
areas,  for  example,  in  admitting  evidence  and  in  dotcrmining  whether  Rule  1 1'  sanctions 
should  be  imposed.  All  such  discretion  is  limited  by  law. 

A  federal  Court  of  Appeals  judge  has  substantially  less  disoretion.  In  the  typical  case,  a 
Court  of  Appeals  judge  would  be  limited  to  determining  whether  a  trial  judge  had  abused 
his  or  her  discretion  and  would  not  be  permitted  to  substimte  his  or  hor  discretion  for  that 
of  the  District  Coun  judge. 

4.  Which  Judge  has  served  as  a  model  for  the  way  you  would  want  to  conduct  yourself 
as  a  Judge,  and  why? 

I  beUevc  that  in  choosing  a  judge  whom  I  can  rightly  cite  as  a  personal  model,  it  is  proper 
for  me  to  point  to  a  judge  whom  I  know  pemonally,  rather  than  one  whom  I  know  by  his 
or  her  writings  or  reputation  alone.  On  that  basis,  the  judge  who  has  served  as  puch  a 
model  for  me  is  Judge  Michael  B.  Mukasey  of  the  Southern  District  of  New  York. 

Judge  Mukasey  was  my  law  partner  at  the  firm  of  Patterson,  BeUoi^.  Webb  &  Tyler 
from  approximately  1979  to  1986,  In  1987  he  fulfilled  his  lifelong  ambition  by  being 
nominated  by  President  Reagan  to  be  a  Federal  District  Judge  for  the  Southern  District  of 
New  York,  and  being  confirmed  by  the  Senate    Judge  Mukasey  quickly  achieved  a 
reputation  among  msmbers  of  the  New  York  bar  as  a  dedicated,  intelligent  and  thoughtful 
member  of  the  judiciary. 

Several  years  ago,  Judge  Mukasey  chanced  to  be  selected  to  preside  over  the  first  of  the 
World  Trade  Center  bombing  cases.  He  performed  that  duty  with  great  distinction  and 
dignity  and  in  the  face  of  challenges  to  hii  presiding  at  the  trial  because  of  his  religious 
hentage.  At  that  time  and  since,  because  of  concerns  arising  out  of  his  participation  in 
(hat  trial.  Judge  Mukasey  has  received  24-heur  special  security  protection.  It  is.|to  my 
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own  obsezvaticsn,  an  exaaordlnary  intnuion  into  his  everyday  life  and  to  his.piivacy.  He 
has  borne  this  unusual  and  unasked-for  buiden  with  exemplary  oquanimity  and 
cheerfuineis.  He  aeemfi  to  treat  it  simply  as  part  of  the  respansibility  he  undertook  when 
he  took  his  oath  of  office .  His  behavior  under  these  trying  circumstances  is  a  model  to 
me  for  the  sense  of  duty,  purpose  and  dedication  that  it  displays. 

5.  Which  law  review  article  or  book  baa  most  influenced  your  riew  of  the  law? 

Professor  Alexander  M.  Bickel.  THE  MoraUTY  of  Conshnt,  Part  3  (1975).  As  an 
advocate  for  the  press,  I  have  frequently  referred  to  this  portion  of  Professor  Bickel's  book 
as  what  I  believe  to  be  a  sound  basis  for  understanding  the  relationship  between 
ustitutions  seeking  to  preserve  confidentiality  on  the  one  hand,  and  the  press  seelang  co 
obtain  and  dissemmate  news  on  the  other. 

6.  What  role  do  you  think  legialatiTe  hiatory  -  by  which  I  mean  the  various  committee 
reports,  heortng  transcripts  and  floor  statements  —  siiould  play  in  the  interpretation 
of  the  text  of  a  statute? 

I  think  that  a  judge  is  bound  by  what  legislation  says,  I  am  highly  skeptical  about  the  use 
of  legislative  history,  which  cannot  define  the  intent  of  Congre&B  and  never  has  the  force 
of  law.  The  only  occasion  I  con  imagine  where  legislative  history  might  be  useful  is  in 
that  tare  circumstance  in  which  a  committee  report  or  similar  document  might  serve  to 
give  a  lawyer  or  judge  seeking  to  understand  or  apply  a  statute  a  sense  of  context  that 
might  help  him  or  her  evaluate  an  unclear  word  or  phrase, 
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FOLLOW  UP  QUESTIONS  FOR  VICTORIA  ROBERTS 
FROM  SENATOR  HATCH 


QUESTIOK: 

1.  In  your  questionnaire,  you  stated  in  response  to  quescion 
about  &ny  memberships  you  hold  or  may  have  hald  in  any 
organization  that  discriminated:  'I  was  a  Girl  Scout  in  che 
1960' B.  I  was  10-12  years  old  and  didn't  consider  that  the 
policy  was  discriminatory.  I  was  a  member  of  the  Board  o£ 
Directors  of  the  Girl  Scouts  in  1984-1986."  Do  you  believe 
that  a  "girls -only"  policy  or  an  organization  such  as  the  Sirl 
Scouts  (or  a  "boyB-only"  policy  of  an  organization  such  as  the 
Boy  Scouts)  "  [la]  discriminatory"  such  thac  ic  violates 
federal  law?   Please  explain  why  or  why  not. 

ANSWER i 

1.  I  believe  that  private  discrimination  based  on  gender  is  not 
automatically  in  violation  of  federal  law,  except  in  areas 
covered  by  specific  scatutes,  such  as  Titld  VTX  and  faxr 
housing  laws,  which  clearly  outlaw  private,  gender  based 
policies  and  practices.  And,  the  Conetitution  reaches  state 
action,  not  actions  by  private  citizens.  Beyond  specific 
laws,  however,  a  "girls-only"  policy  oi;  a  "boyB-only"  policy, 
would  not   automatically  violate  feder*al  law. 


QUEBTIOMi 

2.  An  official  press  release  issued  on  I^rch  18,  1997,  by  tha 
State  Bar  of  Michigan  under  you  authority  as  President  states: 
"President  Roberts  noted  that  Article  til  of  the  Constitution 
provides  for  impeachment  of  Federal  judges  only  for  "Treason, 
Bribery,  or  other  high  Crimes  and  MladeitieanorB  ..."  In 
fact.  Article  III  contains  no  such  larjguage,  providing  (with 
respect  to  removal  from  office  of  federal  judges)  in  section 
1,  only  that  "Judges  .  .  .  shall  hold  their  Offices  during 
good  Behaviour."   Please  explain  your ^comments . 

ANSWER I 

2  You  are  correct  that  Article  III  does  not  contain  that 
language.  However,  Article  II,  Sectioh  4  of  the  Constitution 
requires  "Treason,  Bribery,  or  otper  high  Crimes  and 
Misdemeanors"  for  the  removal  of  "all  Civil  Officers  of  the 
United  States..."  It  is  not  settled  whether  that  standard  ia 
different  from  the  standard  statedj  under  the  general 
impeachment  provision.  See,  The  TeiroMng  of  America.  The 
Political  Seduction  of  the  Law" Robert  L.  Bork, 1990.  at  p. 
22.  I 
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Victoria  A.  Roberta 


Indeed,  Federal  Judge  Alcee  Haatinga  i  was  impeached  by  the 
Houae  o£  Kepresentatlvea  on  Auguat  3 1  1988  by  413-3,  for 
"high  Crimea  and  tnisdemeanors .  "  He  waa  laubaequencly  convicted 
by  Che  Senate.  And,  U.S.  Diatrict*  Judge  Claiborne  was 
convicted  for  "high  crimee  and  miadem^anore "  related  to  his 
1984  conviction   for  tax  fraud.       j 


QUESTIOHt 


Asaume  that  a  federal  judge,  motivated  aolely  by  racial 
animus,  deliberately  ignoree  the  U.S.  Supreme  Court  ruling  in 
Sipes  V  MeGhee .  and  enforcea  a  racial  covenant  against  a  black 
feunily  that  seeks  to  buy  a  houae  owned jby  a  State  government; 
aaauxna  further  that  \fhat  the  judge  hair  done  la  not  itself  a 
criminal  offense.  Could  a  congresenax^  legltij^nately  consider 
thia  to  be  "  [bad]  Behaviour,  ■  auch  cfat  it  makes  the  judge 
impeachable  under  Article  III,  aection  L7  Please  eJ^lain  your 
answer ■ 


AKSWSK: 


I  believe  that  a  federal  judge  would  not  be  subject  to  removal 


she  made  a  ruling  in 
Vlhilo  disregard  for  the  law 
office  provisions   of   the 


from  the  bench  simply  because  he 

contravention  of  Sjl,paB  v  MeGhee . 

is   serious.   the   removal   from 

Constitution  contemplate  offenses  sudh  as  those  listed  in 

Article  II,  and  would  Include  such  breiiohes  as  conviction  for 

a  crime,   perjury,  falsifying  documents,  and  the  like. 

appellate  process,   rather  than  imneachment ,   ''''   — 


availalsle  in  this  system  o£  checks  and  !  balances  to  correct  the 


injustice  caused  by  a  judge's  failure 


QUESTION  t 


If  your  answer  to  3,  above.  Is  "yes 
anawer  to  your  statement  in  Che  off ic 
release  described  in  3,  above,  that  [* 
to  uae  the  judicial  impeachment  proce  i 
Conatltutlon  to  remove  judges  because 
your  answer  to  3,  above,  la  "no"  please t 
to  your  Bcatement  in  an  official 
February  20.  1997.  by  the  State  Bar  o 
authority  as  President,  that  racist 


:iaL 


pras 


been  made  in  private  conaiderations 
[constituted]   grounds   for  removal 
circumatancea  where  there  waa  no  auggbsti 
animus  presvunably  behind  such  statemenc 

-2- 


is 


The 
readily 


to  follow  the  law. 


please  reconcile  your 

March  18,  1997.  preaa 

]  e  deplore  auiy  attempt 

I  provided  for  in  the 

their  dacialons. "  If 

reconcile  your  answer 

a  release  issued  on 

E  Michigan,  under  your 

a  alleged  to  have 

ay  a  judge,   "if  true, 

from  the  bench"   under 


flta;emenct 


on  that  the  racial 
a  ever  had  affected  the 
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judge's  accual  daclslons. 

ANSWER I 

4 .    My  cornmentB  regarding  this  scace  courit 
rule,  are  not  Incompatible  with  my  viuw 
can  only  be  removed  from  the  bench  uiider 
forth  in  Che  Constitution. 


My  February  20,  1997  press  release  had 
court  judge  and  allegedly  racially  blae 
made  in  tape  recorded  telephone  conve 
press  release,  a  hearing  has  been  held 
been   issued  that   the  judge  did,   in 
statements) .     Our   state   Code   a£ 
specifically  provides  that  "Public 
judiciary  is  eroded  by  irresponsible  oi 
by  judges-    A  judge  must  avoid  all 
appearance  of  impropriety  ...    A  ju^ 
be  the  subject  of  constant  public  scru 
tlxarafore  accept  rastrlcfcions  on 
viewed  aa  burde&ao&e  by  tba  ordinary 
do  BO  fraaly  ai&d  willingly 
conduct  and  manner  o£  a  judge  shoul]d 
eonCidencs  in  the  integrity  of  the  j 
regard  to  a  person's  race,  gender  or 
personal  characteristic',   a  judge 
person  fairly  ..."   Canon  2.  (empha 
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judge  and  our  local 

that  federal  judges 

Che  authority  set 


o  do  with  a  state 

ed  statements  she 

ations  (Since  my 

and  findings  have 

fact,   make  the 

Judicial   Conduct 

idence  in  the 

improper  conduct 

impropriety  and 

e  must;  expect  to 

ny.   A  judge  must 

that  Bight  be 

■OB  and  abeuld 

«ii  fc^m^B   the 


promote  public 

idlciary.  Without 

other  protected 

treat  every 

sis  supplied] 


Bhsuld 


A  violation  of  this  Canon  can  subject  a  state  court  judge  to 
various  disciplines,  including  remove  1  Cram  the  bench.  A 
number  of  experts,  including  legal  eth.ciota.  are  of  the  view 
that  the  judge  I  spoke  of,  can  and  sho\i.ld  be  removed  from  the 
bench  because  o£  her  remarks,  albeit  'off  the;  bench.  ■  That 
is  the  recommendation  of  the  Judicial  Venure  Commission;  that 
is  what  the  Michigan  Supreme  Court  is  cpnsiderlng.  The  widely 
held  belief  is  that  such  remarks 
individuals  need  to  have  in  the  judiciJal  system  and  judicial 
officers.  Our  local  rules  provide  for  removal i from  office  for 
actions  which  compramise  this  trust. 


Dated:  May  19,  1998 


0  Li-^...aR^^-z. 

{^^QlULl    A.  ROBBSLT6  / 


222 


QUESTIONS  FOR  VICTORIA  A. 
FROM  SENATOR 


ROBERTS 


ASHCRi^FT 


onssTioMi 

1.    What.  Supreme  Courc  justice,  paat  or 
admire  and  wtiy? 

AMSWESli 

1.  I  admire  Justice  Sandra  Day  O'Connor  . 
achievements  she  enjoyed  before  becomi 
female  Supreme  Courc  Justice. 


present,   do  you  most 


iind  the  stellar  career 
ag  our  country's  first 


As  a  Justice  of  the  Court,  she  has 
capabilities;  she  has  practiced  restrain 
to  separation  o£  powers  issues  and 
opinions  on  these  principles. 


QXJESTIOHi 

2 .    What  Judge  or  Justice  has  most 

concerning  the  constitutional  aeparatib: 


AK6WEK: 

2 .    The  fourth  Chief  Justice  o£  the  Unlte^ 
Marshall,  held  fast  to  bis  belief  in  Che 
Court.    He  was  a  strong  advocate  qor 
judicial  review  in  Marfr^j^ry  v  Madiaon 


demoi  Btrated 


her  leadership 

c;  she  gives  deference 

b^aes  her  analysis  and 


inf  Luenced 


your     thinking 
in  of  powers,    and  why? 


States,    Justice   John 

independence   of   the 

Che     legitimacy    of 
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QUESTZOHi 

3 .    What  doea  the  discretionary  power  of 
you? 


AVSWERi 


The  boundaries  o£  a  judge's  diacret 
ConsciCucion  and  duly  enacted  legls 
judges  have  discretionary  power  w 
Guidelines  and  in  applying  the  rules  o: 
of  civil  procedure.  Discretionary 
granted. 


ihn 


lati 


are  defined  by  the 
ion.    For  example, 
Lthin   Che   Sentencing 
evidence  or  the  rules 
however,  must  be 


pe  wer , 


QOSSTiaUi 

4.    Which  Judge  has  served  as  a  model  for 

to  conduct  yourself  as  a  Judge,  and  whV? 


the  way  you  would  want 


ANSWER: 


ChL 


The  Honorable  Julian  A.  Cook,  former 
States  District  Court  for  the  Eastern 
has  been  most  influential  with  me  as  I 
philosophy.      Judge  Coolc   is  known 
restraint,  and  for  his  keen  ability  to 
in  the  process  with  the  dignity  and 
entitled.  He  has  received  uniformly  h 
who  appear  before  him,  and  from  his 
I  have  the  utmost  respect  for  him, 
role  model . 


anl 


QUBSTZaSt 

5 .    Which  law  review  article  or  book  has 
of  the  law? 


AirawKXi 

S.    Ten  Commandments  for  the  New  Judge,  by 
Devitt,  65  A. B.A.J.  574  (1979) - 
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Victoria  A.  Roberts 


the  judiciary  mean  to 


ef  Judge  of  the  United 

District  of  Michigan, 

have  formed  a  judicial 

for   his   intellect, 

treat  all  participants 

rdspect  to  which  all  arc 

1  jh  marks  from  attorneys 

cclleaguee  on  the  bench. 

would  consider  him  a 


mo  3t  influenced  your  view 


:he  Honorable  Edward  J . 
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QUESTIOMi 

g     What  role  do  you  think  legislative  hist 
the  various  commlttse  reports,  hearing 
statements  -  -  should  play  in  the  Ints 
a  statute? 


Victoria  A.  Roberts 


ory  -  -  by  which  I  mean 

transcripts  and  floor 

rpiretation  of  the  text  o£ 


AKSWKfti 


A  federal   judge,   in  interpreting  a 
legislative  history  as  a  last  resort . 
plain  language  of  the  statute  to  determine 
application.   X  would  also  look  for  giidi 
precedent  interpreting  the  statute.   ijf 
may  be  analogous  legislation  and  cases 
may  be  helpful  co  the  analysis.   Barring 
the  above,   cononittee  reports,   hearing 
statements  and  the  like,  may  shed  sam i 
intent.    However,  a  judge  should  prcoeed 
should  not  rely  upon  legislative  histoiy 
and  the  record  of  it,  may  bs  incomplete 
the  narrow  intentions  o£  a  few.   Because 
has  not  been  passed  on  by  a  majority  oi 
its  role  should  be  minor  at  best. 


Dated:  May  19,  1998 


statute,   should  use 

I  wo^ld  look  at  the 

its  meaning  and 

ance  to  established 

there  is  none,  there 

interpreting  it.  which 

the  availability  of 

transcripts,   floor 

light  on  legislative 

with  caution  and 

because  the  history. 

it  m6.y  also  express 

legislative  history 

Che  legislating  body. 


.'aR.4JU.lL 


■OBBRT8 
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QUESTIONS  FOR  VICTORIA 
FROM  SENATOR 


ROBERTS 


SESSIONS 

Please  Identify  anyone  who  helped  you  answer  the  following 
questions . 


ANSWER  I  The  suidstance  of  the  anewera  Is 
Counsel  and  Counsel  from  the  Uniced  States 
Office  of  Policy  and  Development,  helped  to 

QUESTXOHt 

1.    In  your  opinion,  what  is  the  greatest 
in  American  history? 


ity  own.   White  House 
epartment  of  Justice. 
edlc  my  responses. 


3upremB  Court  decision 


ANSWER I 

1.    I  believe  the  greatest  United  Staces  Su]^ 
SfOlca  V.  Board  of  Bduoation. 


QUSSTZOlf  I 

2 .    What  is  the  worat  Supreme  Court  decisiion? 


ANSWER: 

2.    I  believe  thac  the  Dred  Scott  decision 
ever  rendered  by  the  Supreme  Court. 


QUESTION: 

3 .    What   supreme   Court   Justice   or   federal   judge   has   most 
influenced  your  judicial  philosophy? 


ANSWER: 


The  Honorable  Julian  A.  Cook,  former 
States  District  Court  for  the  Eastern 
has  been  most  influential  with  me  as  X 
philosophy.       Judge   Cook   ia   knowi^ 
restraint,  and  for  his  keen  ability  to 
in  the  process  wlch  the  dignity  and 
entitled       He  has   received  unlfo 
actomeys  who  appear  before  him,  and 
the  bench.    I  have  the  utmost  respect 
consider  him  a  role  model. 


QUESTION I 

4 .  Do  you  believe  that  Congress  has  the 
to  limit  the  jurisdiction  of  the 
provided  it  does  so  in  an  otherwise  < 


reme  Court  decision  is 


ia  the  worst  decision 


Chief 


Jud^e  of  the  United 

District  of  Michigan, 

have  forrmed  a  judicial 

I   for   his   intellect, 

creat  all  participants 

rejspect  to  which  all  are 

I  :mly  high  marks  from 

!rom  his  aolleagues  on 

for  hxin,  and  would 


dowar  under  Article  III 
Qwer  federal  courts , 
istitutional  fashion? 
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AMSNEBi 

4.    Yes.  Section  2  of  Article  XIZ  sCacea 

of  Che  courts  shall  extend  to  all  case^ 
arising  under   the  Constitution  and  ' 
States ..."  Congress  certainly  has  the 
CO  limit  the  jurisdiction  of  the  lower 
as  such  limitations  are  conatitut 


ilonalLy 


the  judicial  power 

In  law  and  equity, 

^he  Laws  o£  the  United 

]  lower  and  the  authority 

federal  courts,  so  long 

permissible. 


QDKSTIOMi 

Last  year.   Congrese  using  its  powek- 
restricted  the  discretion  of  the  lover 
micro-manage   state   prisons   when   ii. 
Litigation  Reform  Act. 


Do  you  have  any  concerns  about  the  cojistltutionality  of  the 
Prison  Legal  Reform  Act? 


AMSWE&i 


No.  The  constitutionality  of  the  Prisou 
of  19 9 S  has  been  challenged  in  a  nxunber 
in  the  Sixth  Circuit  Court  of  Appea) 
instances,    including    in    the 
constltuelonality  has  been  upheld, 
precedent  set  by  the  courts  in  ray  circui 
Court,  and  would  have  no  difficulty 
enacted   and   as   intended   to   be 
Consequently ,  I  have  no  concerns. 


QnSSTXOWi 

6,        In  your  legal  opinion,  is  the  1995 
constitutional? 


AHSWKRi 


Yes.   Both  the  United  States  Supreme 
and  a  nximber  of  federal  courts  hav^ 
proviaions  of  the  Antl- Terrorism  and 
Act  (ABOPA)  .  including  my  own  Sixth 
Adult  Parol  t»  Authors  ^v   105  P2d  1063  ( 
B&CL'   The  Lyons  case  considered  various 
the  AEOPA.   It  found  guidance  from  declpi 
and  upheld  the  habeas  provisions, 
precedent  of  this  and  other  guiding 
habeas  ease  before  me. 


under  Article  III, 

federal  courts  to 

passed   the   Prison 


Reform  Litigation  Act 

of  courts ,  including 

In  virtually  all 

$ixth    Circuit,    the 

I  would   follow  the 

t  smd   by  the  Supreme 

applying  the  law  as 

4pplied   by   Congress . 


Habdas  Corpus  Reform  [Act] 


Co  jrt 


in  PaDcer  v.  Turptn 

interpreted  various 

idffective  Death  Penalty 

Circuit,  in  T.vong  v  Ohio 

6th  Clr  1997)  rev'd  in 

habeas  provisions  of 

ons  of  other  circuits 

I  would  follow  the 

aw  if  applicable  to  a 
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Vlccorla  A.  Roberts 

QTTKSTIOWi 

If   conflrmad.   you   will   preside   6ver   many   employment 
dlBcriminacion  cases  as  a  Cederal  judga. 


7.    In  a  suit  challenging  a  government  rac 
or  sec -aside,   will  you  £ollow  the 
decision  and  subject  that  racial  prefe 
judicial  scrutiny? 


ial  preference,  quota. 
1995  Ada  rand  v.  Pg^ia, 
rence  to  the  strictest 


AVSNBILi 


Yes .   I  understcUid  the  Supreme  Court 
Pena  to  mean  that  any  race  baaed  class 
government  is  euspeot  and  subject  to 
highesc  scrutiny  under  the  Constitute 
classification  muse  serve  a  compelling 
and.   that  it  imisc  be  narrowly 
interest  in  order  to  be  valid.   I  would 
case  brought  before  ine  challenging  a 
affirmative  action  program. 


decision  in  Adarand  v. 

if ication  by  the  federal 

strict  scrutiny,  the 

on;   that  che  federal 

govammental  interest.  ; 

to   furcher   that 

apply  this  law  to  any 

govammantal  sponsored 


tailored 


QUBSTIOX I 

8.    In  your  legal  opinion,  how  difficult 
program  or  statute  to  survive  strict 


AtfSnSRi 


strict  scrutiny  requires  that  a 
based  on  race  be  subjected  to  detailed 
to  ensure  that  the  personal  right  to 
laws  has  not  been  Infringed.  Units  of 
articulate  the  need  and  basis  for  a  i 
a   Btacute   or   governmental   program 
classification  to  its  justification. 
difficult  to  meet.   Adaraiyd  v  £eaa- 


gnEBTiovi 

9.  AS  a  matter  of  constitutional  lav,  do 
referenda  should  be  scrutinized  more  c 
than  laws  enacted  by  legislatures? 


ill  it  for  any  government 
Bcrutlny? 


govern  mental 


program  that  is 

and  rigorous  inquiry, 

equal  protection  of  the 

ifovemnient  must  clearly 

ial  classification  in 

and   tailor   the 

This  standard  would  be 


you  believe  that  voter 
osely  by  che  judiciary 


AtfBWEK: 

9  No.  Vocer  referenda,  like  laws  anacteKi  by  lagislatures,  are 
entitled  to  a  presumption  of  constitutionality  and  should  be 
subjected  to  the  same  scrutiny  as  a  scatute. 
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anssTioM I 

10 .   Do  you  believe  chat  the  California  Civil 

violates  any  federal  or  state  constitupional 


biLsed 


JUfSWER 

10.   No.  The  California  Civil  Rights  Initiailve 
designed  to  prohibit  claasif ications 
has  paaaed  constitutional  muster  afti 
Circuit  Court  of  Appeals  in  Coalition 
Wilson.     The   court   determined   thajt 


proposition  209  which  prohibits  class 

and  gender,  is,  by  definition,  a  law  wHlch 

gender  related  matters  in  a  neutra 


Dated:  May  19.  1998 


Victoria  A.  Roberts 


Rights  initiative 
provision? 


(Proposition  209)  . 

on  race  or  gender, 

review  by  the  Ninth 

■for  gcgngmic  BquitY  v. 
any   law.   such  as 


l(lcations  baaed  on  race 
addresses  race  and 


Sari/ 
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RESPONSES  TO  QXJBSTIONS 
FROM  CHAIRMAN  HATCH 
FOR  RICHAiUD  ROBERTS 

1.    As   yav.   know,  the  President  vltbdrew  his  n.eaaa.nat:ion  of 

Professor  I«aiii  Guinier  to  be  Assistant  Attorney  General  in 
ciiax'^ia  of  tixe  Civil  Rights  Division,  on  the  specific  ground 
that  }ae  disapproved  of  the  positions  sHe  took  in  Iu>x- 
puhli;alie<l  writings  on  the  sub j act  of  race  (such  as  racial 
quotas,  racial  categorization  for  voting,  affirmative 
action,  gtC. )  -   In  a  Blac>c  Blatory  Montb  speech  at  the  U.S. 
Attor:aey'6  Office  in  Philadelphia  (Feb.  27,  1997),  you 
praised  Professor  Guinier  as  ons  at   nine  "renowned 
eonteiaporary  African  American  lawyers  for  whom  Philadelphia 
has  been  bome, '  describing  her  as  someone  'wboae  scholarly 
and  provocative  works  have  sparked  a  national  dialog  about 
race  and  giving  political  voices  Co  tbe  politically 
voiceless.*   Please  describe  your  xindez-standing  of  Professor 
Guinier' s  published  writings  on  the  stibjeet  of  race, 
inclu.dlag  a  description  of  points  of  agreement  and 
disacreenent  you  have  with  those  writings . 

In  composing  remarlcs  for  the  Black  History  celebration  at 
ch.e  trnited  States  Attorney' b  Office  in  Philadelphia,  I 
thouc|ht  it  useful  to  cite  to  examples  of  local  women  and 
men,  regaxdless  of  political  stripe,  who  had  made  history. 
I  IdfiintiCied  nine  based  upon  their  prominence  and  not  on  the 
merits  of  any  views  they  held.   They  included  high  ranking 
officials  of  the  Ford,  Reagan  and  Bush  administrations 
(William  Coleman,  Jr.  and  Edward  S.G.  Dennis,  Jr.)  ,-  circuit 
judgiiiS  appointed  by  Presidents  Career  (Judge  Higginbotham) 
and  Clinton  (Judge  McKee) /  district  judges  appointed  by 
PreeLdents  Nixon  (Judge  Green),  Carter  (Judge  Giles),  Reagan 
(Judge  Hutton)  amd  Bush  (Judge  Joyner)  ,-  and  Lani  Guinier,  a 
tenured  University  of  Pennsylvania  law  professor  and  studenr 
of  v:3Cing  rights  issues,  and  the  Administration's  first 
nominee  to  head  the  Civil  Rights  Division.   1  have  not  read 
Professor  Guinlar's  published  writings,  but  her  renown  and 
that  of  the  others  listed  qualified  them  all  for  mention. 
AJ.though  my  speech  cited  my  own  theme  of  taking  personal 
responsibility,  I  know  that  a  federal  district  judge  must  be 
bound  by  the  Coneticurion  and  binding  precedent,  including 
on  matters  of  race.   If  confirmed,  I  would  scrupulously 
abic.e  by  the  Constitunion  and  binding  precedent  and  would 
not  sTobstitute  for  them  any  peruonal  policy  views  . 


-  2  - 

Aecor<ling  to  your  aofces  £or  a  speecli  you  aiada  August  199S  to 
the  Hti.tional  Black  Prosecutors  Assoeiatioxi,  in  a  dlscuasion 
of  tbc  * [b] oycotts  of  rseist  businesses,  ...  uzban 
rebellions,'  and  other  civil-rights  protests  oC  the  19S0s, 
you  seated:   "Kate  Dixiaeracs  revenue:   ...  II  you  people  or 
your  outside  agitator  friends  mess  with  any  of  our 
businesses  while  you're  rioting,  it's  a  cx-iae."   (a.)  Do  you 
belia-ire  that  the  aany  economic  boycotts  organlxed  and 
engaged  in  by  civil-rights  protesters  o£  tha  ISSOs  generally 
were  a  valid  exercise  of  constitutional  rights,  evan  though 
they  caused  economic  damage  to  the  targeted  brusinessas  that 
refused  to  treat  blaelcs  squally?   (b)  So  you  believe  that 
the  many   'urbzm  rebellions'  and  sit-ins  organized  and 
engaged  in  by  eivil-rlghts  protesters  of  the  1960s  generally 
were  a  valid  exercise  of  constitutional  rights  even  though 
they  violated  loitering,  disorderly- conduct,  public-access , 
and  ether  laws? 

My  ov.cline  made  reference  to  boycotts  and  rebellions  as 
examjilee  of  phenomena  witnessed  in  the  turbulent  19G0's. 
Some  of  those  activities  Involved  speech  protected  by  the 
First.  Amendment  and  some  did  not .   Peaceful  protest 
invo].ving  speech  protected  by  the  First  Amendmant  did  not 
lose  its  protection  because  of  economic  consequences  that 
follcjwed.  nor  did  acts  of  violence,  loitering  or  disorderly 
condiact  gain  protection  when  committed  ostensibly  in  the 
name  of  civil  rights  reform. 

I£  yiTur  aAswer  to  2(a)  ,  above,  is  "yes,"  please  axplaln  why 
the  -came  mtionalo  should  or  should  not  apply  to  anti- 
abortion  protesters. 

I£  your  answer  to  2(b),  above,  is  *yes,*  (a)  plaasa  eacplain 
why  the  same  rationale  should  or  should  not  apply  to  anti- 
obortion  protesters ;  and  (b)  please  explain  whey  the  'PACE 
Act"  (described  by  you  oa  March  11,  199C.  in  a  speech  to  the 
TT.S.  Attorneys  Offices  Criminal  Chiefs  Conference,  as  one  of 
the  Coci  o£  your  Section'  a    en£orceaient  work)  ,  which  you  have 
described  as  prohibiting  "blocking  or  damaging  clinics 
providing  reproductive  health  services,"  is  or  Is  not  a 
"Dixiecrat  revenge'- type  statute. 

Antd. -abortion  protesters  enjoy  the  same  protection  of  the 
Firfit  Amendment  as  other  protesters  do  where  their  peaceful 
acti.vity  involves  protected  speech.   By  contrast,  the  "FACE" 
Act  deals  with  acts  of  violence  or  physical  obstruction. 
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Those  circuits  to  have  addressed  che  FACE  Act  to  date  have 
upheld  its  constitutionality. 
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RESPONSES  TO  QUESTIOMS 

FROM  SEKATOR  ASHCROFT 

FOR  RICHARD  ROBERTS 

tnii.ch  Supreme  Caurt:  Justiica,  past  07  pzasent,  do  you  most 
admina  and  why? 

I  adiaLrad  Justice  Byron  White's  work.   He  wrote  with  clear 
ajid  understandable  prose.   He  made  plain  what  his  opinions 
did  hold  and  what  they  did  noc  hold.   He  approached 
decision-making  not  with  an  outcome  in  mind;  rather,  he  paid 
careful  attention  to  che  facta  and  followed  them  to  whatever 
conclusion  was  warranted  by  the  applicable  law. 

What  Judga  or  <Tustlce  has  most  Influanced  your  thinking 
concerning  tihe  constitutional  separation  o£  powex-s,  and  why? 

Senior  United  States  District  Judge  Joyce  Hens  Grean  of  the 
District  of  Columbia  consistently  has  demonstrated  fairness 
aund  buman  compassion.   However,  she  has  always  made  plain 
what  a  judge's  role  is  and  what  it  is  not;  what  the  law  does 
and  does  not  permit  a  judge  to  do;  where  the  responsibility 
rests  for  policy  changes  in  oiir  system  of  government  and 
wherE  it  does  not;  how  the  fedaral  judiciary  is  a  creature 
of  the  Constitution  and. how  its  jurisdiction  is  not  plenary 
but  z  ather  ie  prescribed  by  Congress .   Her  scrupulous 
adheience  to  her  properly  limited  role  has  been  instructive. 

What  does  the  discretionary  power  o£  the  judiciary  mean  to 
you? 

Pedearal  judges  may  exercise  discretion,  but  within  narrow 
paravdsters .   Mora  particularly,  rules  of  procedure,  evidence 
and  sentencing  permit  judges  to  exercise  discretion  in 
ma3cing  certain  rulings  in  cases,  but  prescribe  the 
limiiiations  on  the  range  of  discretion  available . 

Nhicli  Judge  has  served  as  a  model  far  the  way  you  would  want 
to  conduct  yourself  as  a  Judge,  and  why? 

Senior  xmited  states  District  Judge  Joyce  Hens  Green  of  the 
District  of  Columbia  has  exemplified  for  me  the  best  in  a 
federal  judge.   She  is  fair,  decisive,  smart,  attentive, 
thorough  in  her  findings  of  fact  ami   conclusions  of  law,  and 
unfailingly  courteous.   In  addition,  she  writes  with  clear, 
understandable  prose  and  adheres  faithfully  to  the  law. 

Which  law  review  article  or  book  has  most  influenced  your 
vie«  of  the  law? 

ni  rif.nn '  n  Tnimpet  by  Anthony  Lewis  had  the  earliest  and  most 
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aignilficant  impact  on  my  choice  to  become  a.    lawyer  and  my 
view  c?f  ztxe   law . 

What  role  do  you  tlilnle  leglalatxve  history  --  by  whidi  I 
mean  izlie  vaxious  coiiiiin  ttee  reports,  hearing  trasscz'lpts  and. 
floor  statemeats  --  should  play  in  the  interpretation  o£  the 
text  ot   a  statute? 

Legislative  history  Bhould  play  no  role  where  the  plain 
language  of  the  statute  is  clear-  and  unambiguous  .   Where 
guida^ice  is  needed,  district  judges  should  look  to 
applicable  decisions  of  the  Supreme  Court  and  their  circuit 
court  of  appeals  Cor  binding  interpretations  o£  the  statute. 
Where  no  precedent  on  point  is  available,  opinions  in  the 
most  cloGely  analogous  cases  should  be  consulted.   As  a 
final  resort,  legislative  history,  where  it  is  instructive 
and  Clear,  may  play  some  role. 
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RESPONSES  TO  QUESTIONS 

FROM  SENATOR  SESSIONS 

FOR  RICHARD  ROBERTS 

In  yoiir  opinion,  what  is  t^e  groatest:  Supram«  Ceuz-C  doeiBlen 
In  Amisxican  ]ad3t:oxy? 

The  decision  in  Brown  v.  Board  o£  Education  is  one  of  the 
most  Important  Supreme  Court  decisions  in  our  history. 

Wbat  Is  the  worst  Supreme  Court  decision? 

In  my  assessment,  Plessy  v.  Ferguson  was  an  opinion  that:  was 
rightly  overruled. 


Khioh  Suprene  Court  •Tustlce  or  £aderal  judga 
influenced  your  judicial  philosophy? 


has  most 


Sanicr  United  States  District  Judge  Joyce  Hans  Green  of  the 
District  of  Columbia  has  exeinpli£ied  for  ma  tlie  best  in  a 
federal  judge.   She  is  fair,  decisive,  smart,  attentive, 
thor-ough  in  her  findings  of  fact  and  Conclusions  of  law,  and 
unfailingly  courteous.   In  addition,  she  writes  with  clear, 
undex'Stamdable  prose  and  adheres  faithfully  to  the  law. 

You  Iiave  baan  nominatad  to  an  Article  III  judg'eahip  -   As  you 
3cnow,  Article  III  dascribes  the  relatio&abip  between 
Congress  and  the  Caderal  courts. 

Arti<:la  III,  Saetion  1  of  the  Constitution  provides  that 
'the  judicial  power  of  the  malted  States,  shall  be  vested  in 
one  :3upr^BBe  Court,  and  in   such   Is^erloz*  Couz-ts  as  Congress 
nay  .'fron  tima    to  fcime  ordain  asd  establlsli.  * 

Do  you  believe  that  Congress  has  tha  power  under  Article  III 
to  limit  the  jurisdiction  of  tba  lower  federal  courts, 
provided  it  does  so  in  an  otherwise  constitutional  fashion? 

Yes- 

Last  year.  Congxess,  using  its  power  under  Article  IZI, 
restricted  the  discretion  of  the  lower  fedexal  courts  to 
micro -aaaage  state  prisons  when  it  passed  the  Prison 
i.itl9ation  Reform  Act. 

Do  you  have  any  eoncena  about  the  coDStltutlonallty  of  the 
Prison  X>egal  Reform  Act? 

I  vuiderstand  that  with  one  exception,  those  circuits  that 
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-  2  - 

have  c:onBidered  the  constitutionality  of  the  Act  have  upheld 
ic.   Were  I  a  district  judge  facing  a  challenge  to  che 
const:.tutionality  of  this  or  any   other  legislative  act,  I 
would  accord  the  act  a  preEun^tion  of  conBtitucionality, 
look  to  the  plain  language  of  the  applicable  provision  of 
the  Constitutxon,  and  look  to  binding  precedent  from  che 
Supreme  Court  or  the  court  of  appeals  for  my  circuit . 
Should  I  need  further  guidance,  I  would  look  to  the  most 
closely  analogous  cases  in  the  Supreme  Court  and  the  courcs 
of  ap-?ealB  or.  if  it  is  instructive,  to  legislative  history. 

In  year  legal  opinion,  is  the  1995  HaJbeas  Corpus  Reform 
constitutional? 

I  understand  that  tha  Supreme  Court  has  upheld  the 
constitutionality  of  the  one  provision  of  the  Act  challenged 
in  that  court  to  date.   If  I  am  confirmed,  I  will  carry  out 
my  duty  to  abide  by  chat  decision.   If  I  am  faced  with  a 
challenge  to  Che  constitutionality  of  the  Act,  I  would 
apprcach  it  as  outlined  in  response  to  question  5,  above. 

If  ccmflmed,  you  will  preside  oves  many  enploynenb 
digcziml nation  eases  as  a  federal  judge. 

In  a  suit  chAllengxng  a  govemi&ant  racial  prefereoice.  quota, 
or  set-aside.  Will  you  follow  the  1995  aiiw^^n.^  -a- ,  p..Tia 
dacxdioa  and  subject  that  racial  pz-a£ereace  fco  the  atrictast 
judicial  scrutiny? 

Yes. 

Xn  y<3ur  legal  opinion,  how  difficult  is  it  for  any 
geve:cBment  program  or  statute  to  sux<vive  strict  scrutiny? 

Strict  scrutiny  is  the  most  demanding  standard  applicable 
xindec  the  Bqual  Protection  clause  of  the  fourteenth 
amendment.   To  survive  such  scrutiny,  the  preference  must  be 
narrawiy  tailored  to  serve  a  compelling  govemmental 
interest . 

As  a  matcar  o£  constltutioiial  law,  do  you  believe  that  voter 
referonda  should  be  scrutinixed  more  closely  by  tha 
judiciary  than  lawo  enacted  by  legislatures? 

No.   Such  referenda  and  legislative  enactments  should  ba 
accorded  the  same  precunption  of  constitutionality  and 
unde:rgo  the  same  level  of  scrutiny. 
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Do  you  believe  that  the  California  Civil  Right:s  Ini'fc.iatiive 
violi^-bes  2txiY  federal  or  state  constitutional  provision? 

Although  I  have  not  studied  that  Initiative,  aitizen 
initiatives  should  be  accorded  the  prasumption  ot 
consiiitutionality .   Indeed,  I  understand  that  this 
Initiative  borx'owod  language  from  the  f oiiz-t.eenth  amendment 
and  'ihat  the  Ninth  circuit  has  held  that  the  Initiative  is 
cons'zitutional.   This  decision  appears  to  settle  the 
question  or  its  constitutionality. 
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JUDGE  WHITE'S  ANSWERS  TO  QUESTIONS  FROM  SENATOR  SESSIONS 

The  substance  of  The  following  answers  are  mine.  They  were  reviewed  hy  DepartmenT  of 
lustice  and  White  House  stiff  before  being  submitted  to  the  Judiciary  Conunittee. 

I      In  youi  opinion,  what  is  the  greatest  Supreme  Court  decision  in  American  history? 

In  my  opinion,  the  Brown  vs.  Board  of  Education  was  the  Supreme  Court's  best  decision 

2.  What  is  the  worst  Supreme  Court  decision? 

In  my  opinion,  the  Dred  Scott  decision  was  the  worsi  Supreme  Court  decision. 

3.  Which  Supreme  Court  Justice  or  federal  judge  has  most  influenced  your  judicial  philosophy  ' 

Supreme  Court  Justice  David  Souter. 

You  have  been  nominaied  to  an  Article  III  judgeship.  As  you  know.  Article  III  describes  the 
relationship  between  Congress  and  the  federal  courts. 

Article  III,  Section  1  of  the  Constitunon  provides  that  "the  judicial  power  of  the  United 
States,  shall  be  vested  in  one  Supreme  Court,  and  in  such  inferior  Courts  as  Congress  may 
front  time  to  time  ordain  and  establish. " 

4     Do  you  believe  that  Congress  has  the  power  under  Arricle  IH  to  limit  the  jurisdiction  oi'thc 
lower  federal  courts,  provided  it  does  so  in  an  otherwise  constitutional  fashion? 

Yes. 

Last  year.  Congress,  using  its  power  under  Article  III.  restricted  the  discretion  of  the  lower 
federal  courts  to  micro-manage  stale  prisons  when  it  passed  the  Prison  Litigation  Reform 
Act 

).    Do  you  have  any  concerns  about  the  constitutionality  of  the  Prison  Litigation  Reform  Act. 

The  Pnson  Litigation  Reform  Act,  like  all  legislaUon,  is  to  be  accorded  the  presumption 
ot  constitutionality  A  number  ofTJ.S  Circuit  Courts  have  considered  challenges  to  the 
cuiistitutionaliiv  of  the  Prison  Litigation  Reform  Act  and  it  has  been  largely  upheld  For 
example,  the  8  Circuit  ha.s  upheld  the  immediate  termination  provisions  of  the  Prison 
Lcjial  Reform  Act,  finding  thai  Ihe  provisions  "do  not  amount  to  an  attempt  by  Conp;ress 
to  reopen  Gnal  judgments  of  Article  III  courts."  Gavin  v  R^ansLid  122  F  3d  fOSl,  10119 
(Jt'^Cir   19971;  see  also  Lvon  v.  Krol.  127  F  3d  763.  764-65  (8'*'  Cir.  1997) 

.Accordingly,  I  do  not  have  any  concerns  ahour  the  constitutionality  of  the  Prison  Legal 
Reform  Act 

6      Irj  vour  legal  opinion,  is  the  1 995  Habeas  Corpus  Reform  constitutional? 
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The  Anti-terrorism  and  Effective  Death  Penalty  Act  of  1996.  like  all  legislation,  is 
accorded  the  presumption  of  constimtionality    The  U.S.  Supreme  Coun  upheld  aspects 
of  this  Act  in  FclJcer  v  Turoin     116  S.Cl.  2333.2338(1996) 

In  view  of  this  decision,  I  do  not  have  any  constitutional  concerns  about  this  legislation 

If  confirmed,  you  will  preside  over  many  employment  discrimination  cases  as  a  federal 
judge. 

7  In  a  suit  challenging  a  government  racial  preference,  quota,  or  set-aside,  will  you  follow  the 
1995  Adajwid  v.  Pcna  decision  and  subject  that  racial  preference  to  the  strictest  judjcml 
scrutiny? 

Yes.  I  will  follow  the  1995  Adarand  v.  Pena  decision. 

8  In  your  legal  opinion,  how  difficult  is  it  for  any  government  program  or  statute  to  survivt- 
strict  scrutiny? 

In  light  of  the  high  standard  of  strict  scrutiny  ^^  Adarand  v  Pena.  it  would  be  difficult  for 
the  government  to  meet  this  standard. 

9  .A.S  a  matter  of  constitutional  law.  do  you  believe  that  voter  referenda  should  be  scrutinized 
more  closely  by  the  judiciary  than  laws  enai:tcd  by  legislatures'' 

I  believe  that  both  voter  retert^nda  and  laws  enacted  by  Ic^isiamres  should  be  equally 
scrutinized  by  the  judiciarv.   Under  both  methods  the  law  is  enacted  by  the  people.    Voitrr 
referenda  are  a  direct  vote  of  the  people  and  laws  enacted  by  legislatures  are  the  indirect 
vote  of  the  people  through  their  elected  representatives. 

10  Do  you  believe  that  the  California  Civil  Rijjhis  Initiative  violates  any  federal  or  state 
constitutional  provision? 

The  9*  Circuit  decided  tlie  constitutionality  of  the  California  Civil  Rights  Initiative  and 
the  U  S    Supreme  Court  declined  to  review  the  9'*'  Circuir's  decision     Accordingly.  I  do 
not  believe  that  the  Csilifomia  Civil  Rights  Initiative  violates  any  federal  or  state 
constitutional  provisions. 


JUDGE  WHITE'S  ANSWERS  TO  QUESTIONS  FROM  CHAIRMAN  HATCH 

1     An  anick  in  the  March  3,  1 992  issue  of  the  St.  Louis  Post-Dispatch  entitled  "Missouri 
Abortion  Ban  Blocked"  describes  an  accusation  by  certain  Missotiri  legislators  that,  while 
you  were  a  committee  chairman  in  the  Missouri  House  of  Representatives,  you  made 
promises  that  no  vote  would  be  taken  on  a  controversial  abortion  bill  at  an  upcoming 
comminec  meeting.   The  article  suggested  that  at  least  one  supporter  of  the  bill  relied  upon 
that  promise  in  his  decision  not  to  attend  the  meeting.  Yet.  during  the  meeting,  you  changed 
your  mind  and  took  a  vote,  killing  the  measure  in  a  tie  vote    Please  describe  in  detail  yoi^ 
recoUectioa  of  the  events  described  in  that  article. 

As  chairman  of  the  Missouri  House  Judiciary  Committee,  I  promised-thc  sponsor  of  the 
legislation  that  I  would  give  him  a  hearing  date  thai  was  convenient  for  the  majority  ot 
(he  committee  members.  On  the  evening  in  question,  the  bill's  sponsor  icpeatedlv 
demanded  that  we  hear  his  bill.  I  objected  and  stated  wc  would  hear  the  bill  at  a  later 
time,  after  I  had  an  opportunity  to  notify  all  of  the  committee  members.  The  bill's 
sponsor  continued  to  interrupt  the  committee  by  speaking  loudly  without  being 
recognized  by  the  chair.  This  conduct  persisted  for  at  least  fifteen  mmutes. 

Finally,  I  recognized  a  committee  member  who  made  amotion  to  bring  up  the  hill.  Thi> 
motion  was  seconded  and  a  vote  was  taken  which  defeated  the  measure  by  a  tie  vote. 
This  drastic  action  only  occurred  as  a  result  of  the  persistence  of  The  bill's  sponsor.  There 
was  no  attempt  to  deceive  committee  members  not  present  by  taking  a  vote  behind  their 
backs,  however. 

2     In  the  first  version  of  Stare  v  Smulls,  you  wrote  that  the  trial  judge's  "mental  processes  arc 
irrevocably  tainted  with  prejudice."  You  also  wrote  that  the  judge's  statement  was  "not 
ambiguous"  and  that  it  "reeks  of  racial  animus  " 

Please  allow  me  to  explain  the  circumstances  of  the  SmuUs  opinion  before  answering  the 
i^pocific  questions  asked. 

I  had  been  on  the  Missouri  Supreme  Coun  only  a  few  months  in  the  fall  of  1 995  when  we 
heard  the  Smu/lx  case.  I  drew  the  assignment  in  regular  rotation  to  write  the  principal 
opinion  for  the  majority  who  voted  that  the  trial  judge  was  biased  and  that  the  Rule  29. 1  5 
hearing  should  be  corulucted  in  tront  of  another  judge  who  wrould  make  the  dcterminatiur 
of  whether  rhr  tnal  judge  was  biased. 

When  a  majority  opinion  is  written  and  circulated  at  our  court,  those  judges  who  agreed 
will  make  suggestions,  add  language,  delete  words  or  phrases  until  there  is  a  final  opinion 
that  expresses  the  views  of  the  majoniy.  Therefore,  the  final  published  opinion  is  the 
opinion  of  thr  majority  even  though  one  judge  signs  as  the  principal  writer. 

There  arc  seven  judges  on  our  court.   Three  other  judges  joined  me  in  the  principal 
opinion:  one  ludgc  wrote  a  concurring  npmion;  and  two  judges  joined  in  a  dissenting 
opinion.   Thus,  there  were  four  judges  who  agiced  with  the  hulding  in  the  Smullx  case. 
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(A) Do  you  coniinue  to  believe  that  the  trial  judge's  statement  shows  thai  his  mental 
processes  were  irrevocably  tainted  with  prejudice'  If  so.  why?  If  not,  what  has 
caused  you  to  change  your  nund? 

No.  I  do  not  continue  to  believe  that  the  trial  judge's  statement  shows  that  his  mental 
processes  are  irrevocably  tainted  with  prejudice. 

After  we  handed  down  our  first  Smulls  decision.  I  realized  that  wc  had  behaved  no 
differently  than  the  trial  judge  by  our  use  of  strong  language  to  criticize  him.   Upon 
careful  reflection,  I  came  to  believe  that  we  could  get  our  point  across  without  the 
strong  language  and  appear  to  be  more  judicious  than  we  had  been. 

I  believe  that  as  members  of  the  Missouri  Supreme  Court  we  should  lead  by  cvamplc 
and  not  just  by  wntten  word.  Therefore,  I  urged  my  colleagues  to  join  me  in 
modifying  the  first  Smulls  opinion  by  strilcing  most  of  the  offensive  language  while 
clearly  stating  our  holding  in  the  case.    As  a  result,  the  writer  of  the  concurnng 
opinion  withdrew  his  opinion  and  ioincd  the  maiority  for  a  total  of  five  judges  who 
concurred  in  the  holding  of  Smulls. 

(B)  Should  a  judge  whose  mental  processes  aie  irrevocably  liiinted  with  preiudice  he 
permitted  to  continue  to  decide  cases? 

No. 

fC)  Should  the  trial  judge  in  Smulls  have  been  impeached  or  otherwise  disciplined'^ 

I  do  not  bebcvc  the  trial  judge  in  Smulls  should  have  been  impeached:  however.  I  da 
believe  there  should  have  been  at  least  a  inquiry  by  the  Judicial  Disciplinary. 
Removal,  and  Retirement  Commission. 

{D)Tn  your  knowledge,  was  any  disciplinary  action  taken  against  him'' 

To  date,  no  disciplinary  action  luis  been  taken  against  the  irijl  judge. 
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JUDGE  WHITE'S  ANSWERS  TO  QUESTIONS  FROM  SENATOR  ASHCROFT' 

1 .    Which  Supreme  Court  Justice,  past  or  present,  do  you  most  admire,  and  why? 

I  admire  Supreme  Court  Justice  David  Souter.  I  admiir  Justice  Souter  because  of  the 
clarity  in  his  writing  and  how  well  he  analyzes  each  legal  point. 

2  What  Judge  or  Justice  has  most  influenced  your  tHinlfing  concerning  the  constitutional 
separation  of  powers,  and  why? 

Justice  Sandra  Day  O'Connor  has  most  influenced  my  thinking  concerning  the 
constinjtional  separation  of  puwers.  because  she  has  an  excellent  understanding  of  the 
proper  function  of  each  branch  of  government  which  is  clearly  expressed  in  her  writing's. 

3  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

Federal  district  court  judges  have  limited  discretion  in  areas  such  as  case  management, 
discovery,  evidentiary  ruling  and  to  some  extent  as  provided  by  the  laat;uage  contamcd  in 
the  sentencing  guidelines. 

4.    Which  Judge  has  served  as  a  model  for  the  way  you  would  want  to  conduct  yourself  as  a 
Judge,  and  why? 

Chief  Judge  Jean  Hamilton  and  Senior  Judge  George  Gunn  of  the  U.S.  District  Court  for 
The  Eastern  District  nf  Missouri  have  served  as  role  models  for  mc.   Both  judges  have  a 
tremendous  amount  of  patience  and  respect  for  litigants  and  their  cases  when  appearing 
in  court.  As  a  trial  judge.  I  would  strive  to  have  the  same  patience  and  respect  for  those 
who  appear  before  me. 

>     Which  law  review  article  or  book  has  most  inXlucnced  your  view  of  the  law? 

The  Missouri  Supreme  Court  from  Dred  Scott  to  Nancv  Cruzan  by  Gerald  t.  Dunne. 

6.    What  role  do  you  think  legislative  history  -  by  which  I  mean  the  various  committee  reports, 
hearing  transcripts  and  floor  statement!)  -  should  play  in  the  mterpretation  of  the  text  of  a 
suitufe? 

1  do  not  think  legislative  history  should  play  an  important  role  m  interpreting  statutes    I 
believe  the  plain  lanciuagc  of  the  statute  should  be  used  to  interpnsf  statutes. 

ADDITIONAL  QUESTIONS  FOR  JUI>GIC  WHITE 

1      As  a  result  of  interpretation,  when  the  text  of  a  statute  directs  one  result,  but  legislative 
histor>-  clearly  indicates  that  the  drafters  of  the  legislative  history-  intended  a  different  result, 
what  weight  do  you  think  should  be  given  lo  the  legislative  history? 
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I  wouJd  still  consinie  the  plain  language  of  the  scazute. 

2.  As  a  general  matter,  do  you  feel  most  federal  statutes  arc  written  with  sufficient  clarity  to 
obviate  the  need  to  rely  on  the  legislative  history? 

I  feel  most  federal  statutes  are  written  with  sufficient  clarity. 

3.  Should  federal  courts  apply  any  greater  or  lesser  dcfertnce  in  evaluating  challenges  to 
referenda  or  initiatives,  as  opposed  to  legislative  enactments? 

I  think  the  federal  courts  should  give  equal  deference  to  initiatives  and  legislative 
enactments. 

4.  Do  you  feci  that  the  current  body  of  standing  law  as  developed  by  the  Supreme  Coun 
provides  clear  direction  to  lower  courts  and  sufTicienl  guidance  to  litigants? 

Yes,  I  think  the  current  body  of  standing  law  as  developed  by  the  Supreme  Court 
provides  clear  direction  to  lower  courts  and  sufQcient  guidance  to  litigants 

y  1  understand  that  while  you  served  m  the  State  Legislature  you  called  an  unscheduled  vole 
that  resulted  in  the  defeat  of  a  measure  designed  to  limit  abortions  Could  you  provide  the 
details  of  this  mcident? 

As  chauman  of  the  House  Judiciary  Committee.  I  promised  the  sponsor  of  the  legislation 
that  I  would  give  him  a  hearing  date  that  'vas  convenient  for  the  majority  of  the 
committee  members.  On  the  evening  in  question,  the  bill's  sponsor  repeatedly  demanded 
that  we  hear  his  bill.  I  objected  and  stated  we  would  hear  the  bill  at  a  later  time,  after  I 
had  an  opporturiity  to  notify  all  of  the  committee  members.  The  bill's  sponsor  continued 
to  disrupt  the  committee  by  speaking  loudly  without  being  rccogmzed  by  the  chair.  T  his 
conduct  persisted  for  at  least  fifteen  minutes. 

Finally,  I  recognized  a  committee  member  who  made  a  motion  to  bring  up  the  bill.  This 
motion  was  seconded  and  a  vote  was  taken  which  defeated  (he  measure  by  t>  tic  vote. 
This  drastic  action  only  occurred  as  a  re<rult  of  the  unruly  behavior  of  the  bill's  sponsor 
There  was  no  attempt  to  deceive  committee  members  not  present  by  taking  a  vote  behind 
Their  backs,  however. 

6      My  understanding  is  that  certain  Committee  members  were  noi  provided  proper  nuiice  that 
votes  would  be  taken  at  this  meeting    Is  that  correct?    If  so,  in  light  of  the  importance  of 
notice  as  a  component  of  due  process,  do  you  regret  your  decision  to  go  forward  with  ihc 
vote? 

I  understand  your  concern  about  the  importance  of  notice  in  due  process     f  fully  cvprcted 
to  give  notice;  however,  the  bill's  sponsor  kept  pressing  for  ilTuncdiate  action  on  his  bill 
Under  this  situation,  it  was,  in  mv  view,  appropnatr  to  go  forward.   The  very  sponsor  ui 
the  bill  made  giving  notice  and  having  a  bcannfi  at  .i  later  date  impossible 
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7     1  remain  concerned  about  your  opinion  in  the  case  of  Missouri  v.  Damask.  Although  you 
suggested  that  your  primary  concern  was  wiih  procedures  involved  and  not  the  deprivation  of 
nt;hts  enjoyed  by  the  individual  defendants,  your  decision  necessarily  would  have  had  the 
effect  of  expanding  the  rights  of  the  individual  defendants  and  suppressing  substantial 
quantities  of  nareotics.   With  a  greater  opportunity  to  reflect  on  the  opinion,  could  you 
summarize  the  factors  that  lead  you  to  part  company  with  your  colleagues? 

My  opinion,  agreeing  with  the  SouTfaem  and  Eastern  Districts  of  the  Court  of  Appeals, 
and  voting  to  affum  the  judgments  of  the  two  tnal  courts,  rested  on  a  number  of  factors. 
as  described  in  the  opinion.  To  summarize,  the  question  of  whether  proper  procedures 
wer«  in  place  to  ensure  the  constitutionality  of  the  checkpoints  was  a  factually  intensive 
determination.  Because  of  this,  and  because  of  The  trial  courts'  superior  opportunity  to 
judge  the  testimony  of  the  witnesses,  I  felt  it  was  necessary  (as  the  case  law  cited  in  the 
opinion  holds)  to  give  great  deference  to  the  trial  courts'  ruling  that  these  checkpoints 
wen;  not  conducted  in  accordance  with  constitutional  standards  announced  by  the  US 
Supreme  Court  for  suspicionlcss  searches    As  noted  in  the  opinion,  the  primary  concern 
was  with  the  possibility  that  the  rights  of  law-abiding  motorists  would  be  impaired  it 
these  checkpoints  weic  not  conducted  according  to  the  standards  announced  by  tlie  US. 
Supreme  Coun. 

%     Dn  you  believe  that  federal  courts  possess  an  inherent  authority  to  levy  (axes? 

The  judicial  power,  as  described  in  Anicle  III,  docs  not  appear  to  me  to  mclude  the 
inherent  authonty  to  levy  taxes.    However,  as  the  U.S.  Supreme  Court  held  m  State  of 
Missouri  V   Icnidns,  495  U.S.  33,  55-58  (1990),  a  federal  court  may.  in  certain  limited 
circumstances,  order  a  local  goveriuncnt  entity  to  levy  taxes,  and  may  enjoin  enforcement 
of  Stale  laws  that  would  prevent  such  a  levy  trom  being  carried  out. 

9  I  understand  that  in  one  or  two  instances  opinions  you  have  issued  have  been  withdrawn  and 
the  reissued  in  an  edited  fomi  Is  this  correct'  If  so,  could  you  explain  the  circumstances  m 
which  this  occurred? 

Yes.  in  one  instance.   I  reissued  an  opinion  in  edited  form  in  State  vs  Smulls.    Ilie 
tbllowinti  arc  the  circumsTancps  in  which  (his  occuncd. 

1  had  only  been  on  the  Missouri  Supreme  Court  a  few  months  in  the  fall  of  1995  when  wc 
heard  the  Smulls  case.    I  drew  the  assignment  in  regular  rotation  to  write  the  principal 
opinion  for  the  majority  who  voted  that  the  trial  judge  was  biased  and  that  the  Rule  2'i.  1 5 
hearing  should  be  conducted  in  front  of  another  judge  who  would  make  the  determination 
of  whether  the  trial  judge  was  biased. 

When  a  majority  opinion  is  wxitten  and  circulated  at  our  coun.  chose  judges  who  agreed 
will  make  suggestions,  add  language,  delete  words  or  phmaes  until  there  is  a  final  opinion 
that  expresses  the  views  of  the  majonty    Therrforc.  the  final  published  opinion  is  the 
opinion  of  the  majority  even  thoun^  one  judge  signs  off  as  the  principal  writer. 


244 


There  arc  seven  judges  on  our  court  Three  other  judges  joined  mc  in  the  principal 
opinion,  one  judge  wrote  a  concurring  opinion,  and  two  judges  joined  in  a  dissenting 
opinion.  Thus,  there  were  four  judges  who  agreed  wjth  the  holding  in  the  SmuUs  case. 

After  we  handed  down  our  first  Smulls  decision,  I  realized  that  we  had  behaved  no 
differently  than  the  trial  judge  by  our  use  of  strong  language  to  criticize  him  as  well  as 
our  use  of  his  name  in  the  opinion.   Upon  carefUl  reflection,  I  came  to  believe  that  we 
could  gel  our  point  across  without  the  strong  language  and  appicar  to  be  more  judicious 
than  we  had  been. 

I  believe  that  as  members  of  the  Missouri  Supreme  Court  that  we  should  lead  by  example 
and  not  just  by  written  word.   Therefore,  1  urgifd  ray  colleagues  to  join  mc  in  modifying 
the  first  Smulls  opinion  by  striking  most  of  the  offensive  language  while  clearly  stating 
our  holding  in  the  case.   As  a  result,  the  writer  of  the  concurring  opmion  withdrew  his 
opinion  and  joined  the  majority  for  a  total  of  five  judges  who  concurred  in  the  holding  of 
Smulls. 

10.  In  K'hife  w  Slate.  939  S.W.2d  887  (1997).  a  death  penalty  case,  you  filed  a  separate  opinion 
disagreeing  with  your  colleagues  on  the  propriety  of  remanding  for  an  evidentiary  heanny. 
Did  any  of  your  colleagues  join  your  opinion  in  that  case?   What  was  the  basis  for  the 
disagreement  with  your  colleagues?  Would  you  approach  this  case  any  differently  as  a 
federal  distnct  court  judge? 

While  I  joined  the  Court  in  unanimously  rejecting  several  claims  of  error  otTered  by  the 
defendant  in  this  case,  none  of  my  colleagues  joined  my  opinion  as  to  the  evidcntiarv 
hearing  issue.   As  the  opinion  descabes,  my  reasons  for  voting  to  require  an  evidentiary 
hearing  on  the  claims  of  ineffective  assistance  of  counsel  turned  largely  on  my 
interpretation  of  Missouri  Supreme  Court  Rule  29  15    As  expressed  In  the  opinion,  it  wds 
my  feeling  that  the  purpose  of  (he  Rule  would  be  more  surely  and  more  swiftly  curriud 
out  if  the  courts  decided  cases  such  as  the  one  at  issue  there  on  the  facts,  instead  of 
engendering  an  endless  cycle  of  appeals  that  failed  to  consider  the  substance  of 
defendants'  claims.   I  would  certainly  approach  this  case  differently  as  a  feder^il  distncl 
court  judjje.   As  I  have  noted,  my  opinion  that  an  evidentiary  hearing  was  required  was 
based  on  .state  procedural,  rather  than  federal  constitutional  grounds 

11.1  remain  curious  as  to  why  you  would  voluntarily  leave  the  liighest  court  in  Missouri  lor  ihc 
federal  trial  bench.    Court  your  explain  your  reasons  for  making  this  move? 

I  believe  thai  the  federal  court  system  has  more  of  a  vuriety  ot  cases  and  issues  to  he 
decided     I  look  forward  to  the  new  challenges  f  would  face  in  the  federal  system  <»s  a 
district  court  judge. 

1  2.  How  would  you  contrast  the  roles  of  a  Missouri  Supreme  Court  Judge  and  a  federal  trial 
judge? 


245 


I  think  the  roles  are  completely  different.  As  a  Missouri  Supreme  Court  Judge,  I  review 
the  lavb  as  applied  by  the  appellate  and  trial  court  judges.  While  as  a  U.S.  District  Court 
Judge.  I  u/ould  apply  the  law  as  interpreted  by  the  LVS.  Supreme  Court  and  U.S.  Circuit 
Courts. 

13   Is  It  your  view  that  the  will  of  the  people  and  the  consent  of  the  governed  is  expressed  only 
when  the  legislature  acts? 

It  is  my  view  that  the  will  of  the  people  and  the  consent  of  the  governed  are  clearly 
expressed  when  the  legislature  acts.   However,  a  court  certainly  cannot  assume  that  the 
legislature  has  no  interest,  intent,  or  view  on  a  particular  subject,  if  the  legislature  has  not 
acted.  Accordingly,  a  court  should  not  read  the  failure  of  the  legislature  to  act  as  an 
invitation  or  opportunity  for  the  court  to  act. 

14.  Do  you  believe  thai  there  is  such  a  thing  as  constitutional  right  to  privacy  -  not  specifying  if. 
for  example,  such  a  right  includes  the  right  to  terminate  a  pregnancy  -  but.  more  broadly,  is 
there  a  constitutionally-protected  nght  to  privacy? 

Other  than  those  rights  contained  in  the  Bill  of  Rights  and  expressed  by  the  U.S.  Supreme 
Court  in  case  law  there  are  no  constitutionally-proteeted  nghts  to  privacy. 

IS   If  so.  which  provision  of  the  Constitution  is  the  source  oflhat  right  to  pnvacy? 

The  Due  Process  Clause  of  the  Fourteenth  Amendment  states  that  no  state  shall  "deprive 
any  person  of  .  .  .  liberty  "  The  .Supreme  Court,  in  Planned  Parenthood  of  Soucheastern 
Pennsylvania  v.  Casey.  505  U.S.  833,  847  (1992).  stated:   "Ft  is  a  promise  of  the 
Constitution  that  there  i.s  a  realm  of  p)ersonal  liberty  which  the  government  may  not 
enter."    ITiis  realm  of  personal  liberty  includes  a  person's  most  basic  family  decisions.  Id 
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NOMINATIONS  OF  KIM  McLANE  WARDLAW 
AND  JOHN  D.  KELLY  (U.S.  CIRCUIT 
JUDGES);  RALPH  TYSON,  DAN  POLSTER, 
ROBERT  JAMES,  AND  RANER  COLLINS  (U.S. 
DISTRICT  JUDGES) 


THURSDAY,  JUNE  18,  1998 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  2:05  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon,  Jon  Kyi,  presiding. 
Also  present:  Senators  DeWine,  Kohl,  and  Feinstein. 

OPENmO  STATEMENT  OF  HON.  JON  KYL,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  ARIZONA 

Senator  Kyl.  The  hearing  will  come  to  order.  Welcome  to  this 
hearing  of  the  Senate  Judiciary  Committee  for  the  purpose  of  con- 
sidering nominees  to  both  the  district  and  circuit  courts  of  the 
United  States. 

The  individuals  who  will  be  subject  to  consideration  today  are: 
for  the  circuit  court,  this  for  the  eighth  circuit  court,  John  D.  Kelly, 
of  North  Dakota;  for  the  ninth  circuit  court,  Kim  McLane  Wardlaw, 
of  California;  and  for  the  district  courts,  first  of  all,  from  Arizona, 
Judge  Raner  Collins;  from  Louisiana,  Robert  James;  for  the  North- 
em  District  of  Ohio,  Dan  Polster;  and  for  the  Middle  District  of 
Louisiana,  Ralph  Tyson. 

We  will  have  a  member  of  the  minority,  probably  Senator  Kohl, 
joining  us  briefly.  I  know  that  Senator  DeWine  is  on  the  panel,  so 
I  will  recognize  Senator  DeWine  first. 

Now,  let  me  first  set  the  procedure  here.  Given  that  Members  of 
Congress  are  here,  we  will  ask  them  to  introduce  nominees  that 
they  would  like  to  introduce  to  the  committee,  and  then,  of  course, 
the  members  are  free  to  leave,  although  I  suspect  at  least  Senator 
DeWine,  a  member  of  the  committee,  might  want  to  stay.  Then 
after  that  is  completed,  we  will  have  the  circuit  court  nominees 
come  forward,  and  they  will  be  questioned  and  given  an  oppor- 
tunity to  introduce  their  families  and  friends  who  are  here,  and 
then  following  that,  the  nominees  for  the  district  court. 

So,  with  that,  let's  begin  with  Senator  Mike  DeWine,  a  member 
of  this  committee. 
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STATEMENT  OF  HON.  MIKE  DeWINE,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  OHIO 

Senator  DeWine.  Mr.  Chairman,  thank  you  very  much.  Let  me 
thank  you  and  also  thank  Senator  Hatch  for  accommodating  my  re- 
quest to  have  Dan  Polster  added  to  the  Hst  of  nominees  who  will 
testify  today. 

I  am  pleased,  Mr,  Chairman,  to  be  here  today  to  introduce  Dan 
Polster,  who  has  been  nominated  to  be  the  U.S.  district  judge  for 
the  northern  district  of  Ohio.  Dan's  qualifications  are  clear  from 
the  numerous  documents  this  committee  has  already  received,  so 
I  will  only  mention  just  a  few  highlights  from  his  very  distin- 
guished career. 

He  has  been  an  assistant  U.S.  attorney  for  the  economic  crimes 
unit  in  the  northern  district  of  Ohio  and,  while  in  that  position, 
prosecuted  complex  white-collar  crime,  fraud,  and  corruption  cases. 
From  1976  to  1982,  Mr.  Polster  was  an  attorney  for  the  U.S.  De- 
partment of  Justice's  Antitrust  Division  in  Cleveland.  He  has  also 
served  as  a  law  professor  for  the  Cleveland  Marshall  School  of 
Law. 

Mr.  Chairman,  Dan  Polster's  civil  and  criminal  law  experience 
and  the  fact  that  he  graduated  with  honors  from  Harvard  Law 
School  and  Harvard  College  are  not  his  only  impressive  credentials. 
He  has  also  been  active  in  serving  the  community.  He  serves  on 
the  legal  committee  and  the  board  of  trustees  of  a  childcare  re- 
source and  referral  agency  that  helps  many  low-  to  moderate-in- 
come parents  find  affordable  childcare  so  that  they  may  work. 

Dan  Polster  participates  each  year  in  the  Jewish  Welfare  Cam- 
paign, which  raises  money  for  Jewish  agencies  in  Cleveland  and 
abroad  to  provide  social  services  for  those  of  all  races  and  religions 
who  cannot  afford  normal  fees.  He  was  on  the  board  of  trustees  for 
the  Jewish  Community  Federation,  and  before  that  he  served  as 
chairman  to  the  board  of  governors  at  the  Cleveland  College  of 
Jewish  Studies. 

Mr.  Chairman,  Dan  Polster's  legal  experience  and  exceptional 
academic  background  make  him  very  well  qualified  to  serve  as  a 
U.S.  district  judge.  I  have  received  numerous  letters  from  the 
greater  Cleveland  community,  from  northeast  Ohio,  as  well  as  the 
rest  of  the  State,  in  support  of  his  nomination. 

Let  me  just  again  thank  you,  Mr.  Chairman,  for  holding  this 
hearing,  and  I  look  forward  to  hearing  his  testimony. 

Senator  Kyl.  Thank  you  very  much.  Senator  DeWine.  I  might 
also  note  that  Senator  Leahy  has  a  statement  for  the  record,  which 
will  include  the  record. 

[The  prepared  statement  of  Senator  Leahy  follows:] 

Prepared  Statement  of  Senator  Patrick  J.  Leahy 

I  began  this  year  challenging  the  Senate  to  maintain  the  pace  it  set  in  the  last 
weeks  of  the  last  session  in  which  it  confirmed  27  judicial  nominees  in  9  weeks.  In- 
stead, the  Senate  has  confirmed  only  30  nominees  so  far  this  year — instead  of  the 
51  it  should  have  if  it  had  maintained  last  year's  pace. 

I  reissue  my  challenge  for  the  remaining  1 1  weeks  of  this  session:  The  RepubUcan 
Senate  can  confirm  another  33  nominees  by  the  end  of  the  session  if  it  will  just 
work  at  the  pace  it  achieved  in  connection  with  the  President's  radio  address  last 
year. 

There  are  currently  seven  quaUfied  nominees  on  the  Senate  calendar  having  been 
reported  favorably  by  the  Judiciary  Committee  weeks  and  months  ago.  The  nomina- 
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tion  held  up  the  longest  is  that  of  Judge  Sonia  Sotomayor  to  fill  a  critical  vacancy 
on  the  Second  Circuit,  a  Circuit  whose  Chief  Judge  has  declared  an  emergency  situ- 
ation, canceled  hearings  and  taken  the  extraordinary  step  of  proceeding  with  3- 
judge  panels  including  only  one  Second  Circuit  judge.  Chief  Ju(^e  Winter  recently 
issued  his  annual  report  in  which  he  notes  that  the  Circuit  now  has  the  greatest 
backlog  it  has  ever  had,  due  to  the  multiple  vacancies  that  have  plagued  that  court. 

In  addition,  there  are  38  nominees  pending  before  the  Committee  and  more  nomi- 
nees being  received  from  the  President  every  week.  I  am  delighted  that  we  will  be 
hearing  from  six  outstanding  nominees  at  this  hearing  this  afternoon.  I  hope  that 
the  Committee  will  schedule  sufficient  hearings  to  give  each  of  the  38  judicial  nomi- 
nees currently  pending  in  Committee  and  the  nominees  we  expect  to  be  receiving 
over  the  next  several  weeks  an  opportunity  to  be  considered  by  the  Committee  and 
confirmed  by  the  Senate.  At  the  rate  of  six  nominees  a  hearing,  that  means  that 
the  Committee  needs  to  schedule  at  least  six  more  hearings  this  summer  for  cur- 
rently pending  nominees  and  even  more  as  additional  nominees  are  received  over 
the  summer. 

The  Senate  continues  to  tolerate  more  than  70  vacancies  in  the  federal  courts 
with  another  11  on  the  horizon — almost  one  in  10  judgeships  remains  unfilled,  and, 
from  the  looks  of  things,  will  remain  unfilled  into  the  ftiture  unless  we  do  better 
here  in  Committee  and  the  Senate  does  better  in  considering  these  nominees.  The 
Senate  is  not  acting  responsibly  to  end  the  judicial  vacancies  crisis.  It  has  not  kept 
up  with  normal  attrition  over  the  past  two  years.  It  is  not  even  keeping  up  with 
Mark  McGwire — who  spotted  us  a  4-month  headstart  and  still  has  proceeded^  to  hit 
more  homeruns  this  baseball  season,  32,  than  the  Senate  has  confirmed  federal 
judges. 

This  is  only  the  seventh  judicial  nominations  confirmation  hearing  all  year.  I  re- 
call in  1994— the  most  recent  year  in  which  the  Democrats  constituted  the  major- 
ity— when  the  Judiciary  Committee  held  25  judicial  confirmation  hearings,  including 
hearings  to  confirm  a  Supreme  Court  Justice. 

Today  we  will  hear  from  only  two  of  the  12  nominees  for  vacancies  on  the  Courts 
of  Appeals  around  the  country.  Eight  other  nominees  currently  pending  nominees 
for  the  Courts  of  Appeals  need  their  hearings  and  need  them  promptly  if  they  are 
to  be  considered  and  confirmed  this  year.  I  welcome  Judge  Wardlaw  and  Mr.  Kelly 
and  look  forward  to  hearing  from  them. 

We  also  will  hear  from  four  nominees  to  District  Courts  in  Louisiana,  Ohio  and 
Arizona.  I  am  sorry  that  another  nominee  from  Louisiana  was  not  included  today. 
I  do  want  to  thank  the  Senator  from  Arizona  for  his  commitment  to  chair  this  hear- 
ing and  to  commend  all  of  the  Senators  who  have  sent  statements  and  those  who 
are  attending  this  hearing  today  to  support  these  nominees. 

The  Chief  Justice  of  the  United  States  Supreme  Court  has  called  the  number  of 
judicial  vacancies  "the  most  immediate  problem  we  face  in  the  federal  judiciary."  I 
have  urged  those  who  have  been  stalling  the  consideration  of  the  President's  judicial 
nominations  to  reconsider  and  to  work  with  us  to  have  the  Judiciary  Committee  and 
the  Senate  fulfill  its  constitutional  responsibility.  Those  who  delay  or  prevent  the 
filling  of  these  vacancies  must  understand  that  they  are  delajdng  or  preventing  the 
administration  of  justice.  Courts  cannot  try  cases,  incarcerate  the  guilty  or  resolve 
civil  disputes  without  judges. 

The  numerous,  longstanding  vacancies  in  some  courts  are  harming  the  federal  ad- 
ministration of  justice.  The  people  and  businesses  in  these  areas  do  need  additional 
federal  judges.  Indeed  the  Judicial  Conference  of  the  United  States  recommends 
that  in  addition  to  filling  the  current  vacancies,  the  Congress  should  authorize  55 
additional  judgeships  throughout  the  country,  as  set  forth  in  S.  678,  the  Federal 
Judgeship  Act  that  I  introduced  last  May.  There  is  a  clamor  for  us  to  fill  these  va- 
cancies and  there  is  harm  by  the  Senate's  delay  and  failure  to  do  so. 

The  Chief  Justice  of  the  United  States  Supreme  Court  pointedly  declared  in  his 
1997  Year  End  Report:  "Vacancies  cannot  remain  at  such  high  levels  indefinitely 
without  eroding  the  quality  of  justice  that  traditionally  has  been  associated  with  the 
federal  judiciary."  Must  we  wait  for  the  administration  of  justice  to  fail  before  the 
Senate  will  take  this  crisis  seriously  and  act  on  the  45  judicial  nominees  pending 
before  us?  I  hope  not. 

I  trust  that  the  Committee  will  proceed  promptly  to  report  these  six  fine  nominees 
to  the  Senate  and  that  the  Senate  will  proceed  to  consider  and  confirm  these  nomi- 
nees without  delay.  I  hope  the  Committee  will  not  delay  in  scheduling  the  additional 
hearings  we  need  to  hold  to  consider  the  fine  men  and  women  whom  the  President 
has  nominated  to  fill  these  important  positions. 

Senator  Kyl.  And  I  think  what  I  might  do  is  to  pass  for  a  mo- 
ment on  the  two  North  Dakota  Senators  and  allow  you  to  introduce 
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your  candidate.  I  will  call  that  candidate  to  the  dais.  You  can  intro- 
duce the  candidate  at  that  time  and  actually  begin  the  formal  pro- 
ceedings of  our  panel  one,  if  that  is  satisfactory. 

That  would  then  take  me  to  Senator  John  Breaux  from  Louisi- 
ana. 

STATEMENT  OF  HON.  JOHN  B.  BREAUX,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  LOUISIANA 

Senator  Breaux.  Thank  you,  Chairman  Kyi,  and  thank  the  com- 
mittee for  the  good  work  that  you  all  have  done  in  presenting  for 
confirmation  hearings  two  nominees  from  Louisiana.  One  of  them 
is  Judge  Ralph  Tyson.  The  average  caseload  in  America  for  a  dis- 
trict judge  is  around  400  cases  per  judge.  In  Baton  Rouge,  each 
judge  has  about  2,000  cases.  This  is  four  or  five  times  more  than 
the  average  district  court  an3rwhere  in  the  United  States.  So  it  is 
very  important  to  have  someone  appoint  a  judge  capable  of  serving 
such  a  large  number  of  cases. 

Actually,  what  the  committee  did  at  our  suggestion  was  to  trans- 
fer a  judge  position  from  New  Orleans  eastern  district  to  the  mid- 
dle district  because  the  eastern  district  said  they  didn't  need  all  of 
their  judges,  and  we  took  that  slot  from  New  Orleans,  with  the 
help  of  the  committee,  and  moved  it  to  Baton  Rouge,  where  it  is 
very  desperately  needed.  Judge  Ralph  Tyson  is  the  tj^^e  of  person 
that  can  step  in  from  the  very  first  day  and  handle  that  type  of 
caseload. 

I  have  nothing  against  academicians  and  law  professors  becom- 
ing judges.  We  need  those  types  on  the  bench  as  well.  But  we  also 
need  people  who  really  understand  people,  because  the  district 
court  is  a  people's  court  and  that  is  where  most  of  the  business  is 
done  directly  dealing  with  people  and  individuals.  So  it  is  my  pleas- 
ure to  join  with  Senator  Mary  Landrieu  in  supporting  both  of  the 
nominees  that  we  have  before  the  committee  today. 

I  would  just  point  out  that  Judge  Tyson,  who  is  here  with  his 
family,  brings  over  25  years  of  legal  experience  to  the  bench.  He 
has  been  an  assistant  district  attorney,  the  chief  city  prosecutor,  an 
assistant  attorney  general,  and  presently  serves  as  an  elected  Lou- 
isiana district  court  judge  in  Baton  Rouge  on  the  State  court.  He 
has  been  noted  for  his  outstanding  work  as  a  trial  court  judge  and 
was  named  the  chief  criminal  judge  of  the  19th  Judicial  State  Dis- 
trict Court.  He  brings  all  this  experience  and  will  start  from  day 
one  with  a  wonderful  record  and  career  behind  him. 

I  would  like  him  just  to  stand.  Judge,  would  you  please  stand? 
And  your  wife,  Patricia,  is  here,  and  he  has  four  children:  Chris- 
topher, Todd,  Ralph,  Jr.,  and  Cara;  also  a  family  friend,  Terry  Por- 
ter. We  are  glad  to  have  them  all  here. 

Senator  Kyl.  We  welcome  you  all  to  the  committee.  Thank  you. 

Senator  Breaux.  With  that,  we  have  one  other  nominee,  Mr. 
Chairman,  I  would  also  like  to  bring  to  your  attention.  He  is  also 
a  seated — a  sitting — which  is  it? 

Senator  Kyl.  Sitting.  You  got  it. 

Senator  Breaux.  He  is  working  right  now  in  Louisiana  as  a 
judge.  [Laughter.] 

He  is  a  sitting  court  judge  in  Louisiana,  and  his  name  is  Judge 
Robert  James — Robbie  James,  as  we  call  Judge  James. 
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There  is  a  vacancy  in  the  western  district  of  Louisiana,  and  it 
has  been  vacant  since  November  15,  1996.  So  there  is  a  real  des- 
perate need.  We  have  been  without  a  judge  in  that  whole  area  and 
have  had  to  rely  on  other  judges  to  come  and  fill  in,  but  the  seat 
has  been  vacant  since  1996. 

Judge  James  has  been  a  special  assistant  attorney  general, 
serves  as  the  chairman  of  the  board  of  directors  of  his  local  bank, 
is  very  involved  in  local  community  affairs,  and,  of  course,  now 
serves  as  city  court  judge.  He  has  been  president  of  the  State  City 
Court  Judges  Association  in  Louisiana.  He  served  as  a  juvenile 
judge  and  a  special  assistant  attorney  general  and  teaches  law  at 
the  university. 

So,  again,  in  both  these  nominees  you  have  quality,  you  have  ex- 
perience I  think  it  is  incredibly  important  to  have  those  type  of  in- 
dividuals added  to  the  Federal  bench.  I  would  like  to  ask  Judge 
Robbie  James  if  he  would  please  stand.  We  look  forward  to  his  con- 
firmation hearing  as  well. 

Senator  Kyl.  And  if  you  have  other  members  of  your  family  you 
would  like  to  introduce,  please  do  so. 

Judge  James.  Laurie  Whitten.  Also,  I  have  three  children  that 
are  all  involved  in  commitments  to  internships,  college,  Ann,  Adri- 
an, and  Andrew — I  would  like  to  mention  their  names — and  my 
mother,  Louise,  who  couldn't  travel  because  of  health,  and  my  de- 
ceased father,  Robert,  whose  name  I  would  like  to  mention. 

Senator  Kyl.  It  is  good  of  you  to  mention  all  of  them.  Thank  you. 
And  I  should  have  asked  Dan  Polster,  introduced  so  well  by  Mike 
DeWine,  to  stand  after  Senator  DeWine's  introduction.  Please  feel 
free  to  introduce  the  members  of  your  family  who  are  here.  We 
would  like  to  know  who  all  is  here. 

Mr.  Polster.  Thank  you,  Mr.  Chairman.  I  have  with  me  my 
wife,  Deborah  Coleman,  and  my  mother,  Elinor;  my  brother,  Jona- 
than; three  children,  Joshua,  Shira,  and  liana;  my  sister-in-law, 
Nancy 

Senator  Kyl.  We  are  getting  the  staff  back  here  saying,  "Stand 
up."  So  please  do. 

Mr.  Polster.  My  sister-in-law,  Nancy  Polster;  my  niece  and 
nephew,  Amanda  and  Jeremy  Polster;  my  father-in-law,  Louis 
Coleman 

[Laughter.] 

Mr.  Polster.  My  cousins,  Steven  and  Caryn  Wexler.  And  I'd  also 
like  to  mention  my  dad,  Louis  Polster,  who  passed  away  10  years 
ago  but  who  is  with  me  constantly. 

Senator  Kyl.  We  appreciate  all  of  you  being  here.  Believe  me, 
having  practiced  law  for  20  years  myself,  I  know  it  takes  a  strong 
family  to  support  someone  to  get  to  this  point.  So  we  appreciate 
that  very  much.  Thank  you. 

Senator  Breaux.  Mr.  Chairman,  I  would  just  add  that  Senator 
Landrieu  joins  with  me  in  this  recommendation,  and  she  may  be 
coming. 

Senator  Kyl.  Yes,  I  understand  that,  and  when  she  comes,  we 
will  call  upon  her,  too.  Thank  you  very  much. 

What  I  thought  I  would  do  next,  since  it  is  customary  for  the 
committee  to  consider  the  circuit  court  nominees  first  as  a  panel 
and  then  the  district  court  nominees,  since  we  have  two  circuit 
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court  nominees  and  we  have  the  four  Senators  representing  the 
States  of  those  two  nominees,  to  hold  their  introductions  for  right 
now.  And  perhaps  the  way  we  could  do  it  is  this:  I  will  call  upon 
Senator  Feinstein  and  Senator  Boxer  first  to  introduce  their  nomi- 
nee, and  then  call  upon  Senator  Conrad  and  Senator  Dorgan  to  in- 
troduce their  nominee.  When  you  are  called  upon,  please  introduce 
the  members  of  your  family  who  are  here  or  friends  that  you  would 
like  to  introduce,  and  then  come  forward  to  the  dais. 

Let  me  begin  with  another  member  of  the  Senate  Judiciary  Com- 
mittee, my  colleague.  Senator  Dianne  Feinstein,  and  I  must  say,  by 
the  way,  when  I  saw  Dianne  Feinstein's  nominee  on  here,  I  didn't 
ask  any  other  questions  about  the  quality  of  the  candidate.  I  knew 
that  that  was  good  enough  for  me,  and  that  really  is  the  way  that 
Senator  Feinstein  and  I  generally  do  business  together. 

So,  Senator  Feinstein,  welcome  to  your  committee,  and  the  floor 
is  yours. 

Senator  Feinstein.  Thank  you  very  much,  Mr.  Chairman. 

Senator  Kyl.  Senator  Feinstein,  could  I  ask  you  to  hold  for  just 
one  moment? 

Senator  Feinstein.  Of  course. 

Senator  Kyl.  Since  Senator  Landrieu  has  just  arrived  and  her 
nominee  was  just  introduced  by  Senator  Breaux,  perhaps  we  could 
complete  that  introduction  and  then  not  break  up  the  introduction 
of  Ms.  Wardlaw. 

STATEMENT  OF  HON.  MARY  L.  LANDRIEU,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  LOUISLVNA 

Senator  Landrieu.  Thank  you,  Mr.  Chairman.  Had  I  known  I 
would  have  been  first,  I  would  have  been  here  right  on  time. 

Senator  Kyl.  That  is  quite  all  right. 

Senator  Landrieu.  I  just  knew  I  was  on  the  first  panel,  so  I 
apologize  to  my  colleagues. 

Senator  Kyl.  Senator  Breaux  said  you  would  be  here  shortly. 

Senator  Landrieu.  Yes.  And  I  know  that  Senator  Breaux  has  al- 
ready spoken,  so  I  will  just  be  brief.  But  I  am  very  pleased  to  be 
here  to  put  a  good  word  in  for  Judge  Tyson  from  Baton  Rouge  and 
Judge  Robbie  James  from  Monroe.  Both  are  excellent  candidates. 

Judge  Tyson  for  the  middle  district  has  served  25  years  in  the 
legal  profession.  Over  the  course  of  his  professional  career,  he  has 
gone  from  attorney  in  private  practice  to  the  district  attorney's  of- 
fice, to  his  present  position  as  the  judge  pro  tem.  This  diverse  expe- 
rience will  allow  him  to  bring  a  unique  perspective  to  the  Federal 
bench.  He  is  actively  engaged  in  his  community,  just  introduced 
into  the  Louis  A.  Martinet  Legal  Society  Hall  of  Fame. 

He  is  here  with  his  mother,  his  wife,  and  his  children,  and  one 
of  his  children — Chris — I  am  pleased  to  say,  interned  with  me  and 
has  done  a  wonderful  job,  and  I  know  that  Chris  is  in  the  audience 
and  want  to  acknowledge  that. 

For  Judge  Robbie  James,  from  Monroe,  27  years  of  experience 
with  the  legal  profession,  he  has  been  involved  with  both  the  study 
of  law  and  teaching  at  Louisiana  Tech  University.  He  has  just  been 
awarded  recently  an  outstanding  award  from  Monroe,  LA,  the 
American  Judges  Association  1998  Public  Official  of  the  Year.  So 
I  am  pleased — and  his  family  is  also  here — to  recommend  both  of 
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them  for  confirmation  by  this  committee,  Mr.  Chairman,  and  I 
have  other  remarks  I  would  Uke  to  submit  for  the  record. 

Senator  Kyl.  Without  objection,  they  will  be  included  in  the 
record.  Thank  you  very  much.  They  both  have  introduced  their 
friends  and  family  here,  and  we  very  much  appreciate  your  support 
for  them  as  well. 

Senator  Landrieu.  Thank  you. 

Senator  Kyl.  Thank  you. 

[The  prepared  statement  of  Senator  Landrieu  follows:] 

Prepared  Statement  of  Senator  Mary  L.  Landrieu 

I  am  very  pleased  to  offer  my  strong  support  to  the  nomination  of  Ralph  Tyson, 
of  Baton  Rouge,  Louisiana,  nominee  to  the  United  States  District  Court  for  the  Mid- 
dle District  of  Louisiana. 

It  is  most  fitting  that  an  individual  of  Judge  Tyson's  high  standards  and  eminent 
qualifications  be  nominated  for  this  very  important  position. 

Judge  Tyson  comes  to  the  committee  with  impressive  credentials  having  served 
since  March,  1993  as  a  judge  for  the  19th  Judicial  District  Court,  East  Baton  Rouge 
Parish,  Louisiana  and  presently  is  the  chief  criminal  judge  of  this  court.  He  received 
a  special  appointment  by  the  Louisiana  Supreme  Court  as  judge  pro  tempore  for  the 
Louisiana  Court  of  Appeal,  First  Circuit,  Baton  Rouge,  Louisiana,  from  May,  1997 
to  October  31,  1997.  In  addition.  Judge  Tyson  served  as  a  judge  for  the  Baton  Rouge 
City  Court  from  November,  1988  to  February,  1993  where  he  handled  both  civil  and 
criminal  cases.  His  distinguished  10  years  of  experience  as  a  judge  will  serve  him 
well  as  a  Federal  district  judge. 

Judge  Tyson  is  a  1973  graduate  of  Louisiana  State  University  Law  Center.  In  ad- 
dition, he  has  continued  his  active  involvement  in  the  study  of  the  law  by  teaching 
administration  of  criminal  justice  at  Southern  University  since  1989  and  he  was  an 
adjunct  professor  teaching  moot  court  at  the  Louisiana  State  University  Law  Center 
from  1989  to  1991. 

Judge  Tyson  has  a  distinguished  career  in  law  and  public  service. 

Among  the  professional  associations  to  which  Judge  Tyson  holds  membership  are 
the  American  Bar  Association  and  the  National  Bar  Association.  Furthermore, 
Judge  Tyson  is  a  member  of  the  Louis  A.  Martinet  Legal  Society  and  was  inducted 
into  the  Louis  A.  Martinet  Legal  Society  Hall  of  Fame  on  May  9,  1998. 

It  is  important  to  note  that  during  his  career.  Judge  Tyson  has  also  served  with 
distinction  in  a  nvunber  of  responsible  positions  outside  the  legal  profession.  He  has 
been  very  active  in  his  community  and  currently  serves  on  the  board  of  directors 
for  the  Wesley  Foundation  at  Southern  University.  In  the  past  he  has  been  a  mem- 
ber of  the  board  of  directors  for  such  civic  service  organizations  as  the  Audubon  Girl 
Scout  Council,  the  Baton  Rouge  Food  Bank  and  St.  Joseph's  Home. 

Prior  to  serving  as  judge,  Mr.  Tyson  was  the  chief  city  prosecutor  for  the  city  of 
Baton  Rouge  firom  1979  to  1988  where  he  supervised  all  prosecutions  on  behalf  of 
the  city.  Also,  he  held  the  positions  of  assistant  district  attorney  for  east  Baton 
Rouge  Parish  from  1976  to  1979  and  assistant  attorney  general  for  the  Louisiana 
Department  of  Justice  from  1974  to  1976.  From  1973  to  1988  Judge  Tyson  main- 
tained a  general  law  practice  with  the  law  firm  of  Tyson,  Avery  &  Cunningham  in 
Baton  Rouge. 

Judge  Tyson  has  been  married  for  25  years  to  Patricia  Jordan  Tyson  and  has  four 
children:  Christopher,  Todd,  Ralph  and  Cara.  His  vnfe,  his  four  children  and  his 
mother,  Theresa  D.  Tyson  are  in  attendance  today. 

I  have  found  Ralph  E.  Tyson  to  be  very  professional  and  competent  as  a  judge 
and  community  leader.  Moreover,  I  am  confident  he  possesses  the  necessary  judicial 
temperament  to  serve  on  the  United  States  District  Court  for  the  Middle  District 
of  Louisiana. 

In  sum,  I  believe  that  Mr.  Tyson  possesses  the  integrity,  appropriate  demeanor 
and  aptitude  for  legal  scholarship  that  will  enable  him  to  serve  with  distinction  if 
he  is  confirmed. 

Mr.  Chairman,  Ralph  E.  Tyson  is  imminently  qualified  to  serve  as  a  judge  to  the 
United  States  District  Covul  for  the  Middle  District  of  Louisiana  and  I  strongly  urge 
the  committee  to  act  favorably  on  his  nomination. 
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I  am  very  pleased  to  offer  my  strong  support  to  the  nomination  of  Robert  James, 
of  Ruston,  Louisiana,  nominee  to  the  United  States  District  Court  for  the  Western 
District  of  Louisiana. 

It  is  most  fitting  that  an  individual  of  Judge  James'  high  standards  and  eminent 
qualifications  be  nominated  for  this  very  important  position. 

Robert  James  comes  to  the  committee  with  impressive  credentials  having  served 
since  1985  as  a  judge  for  the  Ruston  City  Court.  He  has  served  on  the  bench  with 
distinction  having  been  elected  three  times  without  opposition.  In  addition,  he  was 
recently  recognized  for  10  years  of  voluntary  service  as  a  juvenvile  judge  for  Lincoln 
and  Union  Parishes  and  was  a  special  assistant  attorney  general.  From  1971  to 
1984  he  maintained  a  general  practice  of  law  in  Ruston,  Louisiana.  His  distin- 
guished 13  years  of  experience  as  a  judge  will  serve  him  well  as  a  Federal  district 
judge. 

Judge  James  is  a  1971  graduate  of  Louisiana  State  University  Law  School.  In  ad- 
dition, he  has  continued  his  active  involvement  in  the  study  of  the  law  by  teaching 
business  law  at  Louisiana  Tech  University. 

Judge  James  has  a  distinguished  career  in  law  and  public  service. 

Among  the  professional  associations  to  which  Judge  James  has  held  membership 
are  the  American  Judge's  Association  where  he  was  director  from  1995  to  1996,  the 
American  Bar  Association,  the  Louisiana  City  Judge's  Association  where  he  was  di- 
rector and  the  supreme  court  ethics  committee. 

It  is  important  to  note  that  during  his  career.  Judge  James  has  also  served  with 
distinction  in  a  number  of  responsible  positions  outside  the  legal  profession.  He  has 
been  very  active  in  his  community  such  as  his  position  as  chairman  of  the  board 
of  directors  for  Dubach  State  Bank.  He  has  received  numerous  honors  and  awards 
for  his  work  in  education  and  the  prevention  of  domestic  violence.  He  is  a  member 
of  the  board  of  directors  of  the  Domestic  Abuse  Resistance  Team,  Inc.  and  has  been 
recognized  by  the  Mayor's  Commission  on  Women  for  Work  in  the  Field  of  Domestic 
Violence.  In  1998,  he  received  the  PubUc  Official  of  the  Year  Award  from  the  Na- 
tional Association  of  Social  Workers  for  the  region  of  Monroe,  Louisiana. 

Judge  James  is  the  father  of  three  children:  Adrian,  Andrew  and  Ann. 

I  have  found  Robert  Gillespie  James  to  be  very  professional  and  competent  as  a 
judge  and  community  leader.  Moreover,  I  am  confident  he  possesses  the  necessary 
judicial  temperament  to  serve  on  the  United  States  District  Court  for  the  Middle 
District  of  Louisiana. 

In  sum,  I  beUeve  that  Mr.  James  possesses  the  integrity,  appropriate  demeanor 
and  aptitude  for  legal  scholarship  that  will  enable  him  to  serve  well  and  with  dis- 
tinction if  he  is  confirmed. 

Mr.  Chairman,  Robert  Gillespie  James  is  eminently  qualified  to  serve  as  a  judge 
to  the  United  States  District  Court  for  the  Western  District  of  Louisiana  and  I 
strongly  urge  the  committee  to  act  favorably  on  his  nomination. 

Senator  Kyl.  Now,  if  I  could  ask  the  circuit  nominee  introducers 
to  hold  for  just  1  more  minute,  Senator  Glenn  has  joined  us;  and 
since  the  Ohio  nominee  has  already  been  introduced  also  by  Sen- 
ator DeWine,  perhaps.  Senator  Glenn,  I  could  call  upon  you,  in  ef- 
fect out  of  order,  to  introduce  your  nominee  again. 

STATEMENT  OF  HON.  JOHN  GLENN,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  OHIO 

Senator  Glenn.  Thank  you  very  much,  Mr.  Chairman.  I  really 
am  sorry  I  was  not — I  was  in  another  meeting  over  there  and  was 
involved  in  a  big  conversation  and  couldn't  get  over  here  in  time, 
so  I  am  very  sorry. 

Thank  you  much,  and  it  is  a  pleasure  to  be  here  to  help  intro- 
duce Dan  Polster,  an  Ohioan  who  has  been  nominated  by  the  Presi- 
dent to  serve  as  a  Federal  district  court  judge  for  the  Northern  Dis- 
trict of  Ohio.  Mr.  Polster  is  certainly  worthy  of  appointment.  He 
has  had  a  very  distinguished  career  as  a  prosecutor  and  was  the 
unanimous  selection  of  the  Ohio  Federal  Judicial  Review  Commis- 
sion, which  was  a  bipartisan  commission  I  established  to  rec- 
ommend— they  only  have  one  instruction,  and  that  is  to  get  the 
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most  highly  quahfied  individuals  to  serve  on  the  Federal  bench. 
That  is  the  only  instruction  I  have  given  them. 

Before  I  go  on  to  describe  Dan  further,  I  want  to  take  a  moment 
to  recognize  some  of  the  many — and  I  emphasize  many — members 
of  Dan's  family.  I  don't  know  whether  they  were  all  introduced 
here. 

Senator  Kyl.  He  introduced  them  all.  It  took  a  while,  and  we  en- 
joyed it,  [Laughter.] 

Senator  Glenn.  I  don't  know  whether — the  Wexlers,  were  they 
introduced  also? 

Senator  Kyl.  Yes. 

Senator  Glenn.  Everybody  was.  I  don't  know  who  is  minding  the 
store  in  Ohio  today,  but  we  are  glad  everybody  could  be  here,  any- 
way. 

Rather  than  trying  to  go  through  all  of  Dan's  considerable  accom- 
plishments, I  would  just  highlight  some  of  the  achievements  that 
I  believe  make  Dan  an  outstanding  nominee  to  serve  as  a  U.S.  dis- 
trict court  judge. 

Dan  Polster  is  a  graduate  of  Harvard  College  and  Harvard  Law 
School.  He  has  been  a  career  Federal  prosecutor  for  nearly  22 
years,  first  with  the  Antitrust  Division,  and  for  the  past  16  years 
with  the  U.S.  Attorney's  Office.  He  has  prosecuted  a  wide  range  of 
complex  and  high-profile  fraud  and  corruption  cases. 

He  serves  as  the  ethics  officer  for  the  U.S.  Attorney's  Office  and 
also  as  the  professional  responsibility  officer  for  the  Criminal  Divi- 
sion, providing  guidance  on  delicate  questions  of  legal  ethics  that 
arise  during  investigations  and  prosecutions.  He  is  also  chairman 
of  the  Ohio  Insurance  Fraud  Task  Force. 

In  addition,  Dan  has  served  as  a  neutral  evaluator  in  the  Federal 
District  Court's  Alternative  Dispute  Resolution  Program  and  has 
been  a  panelist  at  continuing  legal  education  programs  in  the  areas 
of  white-collar  crime  and  legal  ethics.  Dan  has  been  an  instructor 
at  the  Cleveland  Marshall  School  of  Law  and  has  lectured  on  var- 
ious continuing  legal  education  topics. 

He  has  been  very  active  in  community  service,  particularly  in  the 
areas  of  Jewish  education,  early  childhood  development,  childcare, 
and  hospice  care.  He  has  chaired  the  boards  of  two  educational  in- 
stitutions: the  Cleveland  College  of  Jewish  Studies  and  the  Agnon 
School.  And  Dan  has  received  numerous  professional  and  civic 
awards  recognizing  his  excellence  as  a  prosecutor  and  his  commit- 
ment to  his  community.  These  awards  include  two  special  achieve- 
ment awards  and  a  special  commendation  from  the  Department  of 
Justice,  a  commendation  from  the  Department  of  Labor,  the  Jewish 
Community  Federation's  Kane  Award  for  Young  Leadership,  as 
well  as  an  honorary  doctorate  from  the  Cleveland  College  of  Jewish 
Studies. 

Mr.  Chairman,  I  am  very  proud  to  be  able  to  recommend  Dan 
Polster  to  you.  I  think  just  from  the  things  I  have  read  here  we 
really  have  an  outstanding  candidate,  and  so  I  make  this  rec- 
ommendation without  any  reservation  whatsoever.  I  believe  he  will 
make  an  outstanding  judge,  and  I  look  forward  to  his  swift  con- 
firmation. 

Before  I  conclude,  Mr.  Chairman,  I  wanted  to  thank  my  col- 
league. Senator  DeWine,  who  is  here  today,  of  course,  for  arranging 
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this  hearing.  Senator  DeWine  has  done  an  extraordinary  job  on 
this  committee  in  seeing  to  it  that  Ohio's  judicial  vacancies  are 
filled,  and  I  appreciate  his  efforts  greatly. 

Thank  you,  Mr.  Chairman. 

Senator  Kyl.  Thank  you.  Thank  you,  Senator  Glenn. 

I  should  also  note  that  leaves  one  Federal  district  judge  nominee 
who  hasn't  been  introduced.  I  have  reserved  that  honor  and  pleas- 
ure to  myself,  since  he  is  from  my  home  State  of  Arizona,  and  I 
will  do  that  at  the  time  that  all  of  the  district  court  nominees  are 
presented. 

With  that.  Senator  Feinstein,  again,  my  apologies.  The  floor  is 
yours. 

STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  Feinstein.  Thanks  very  much,  Mr.  Chairman. 

I  am  very  pleased  to  be  here  with  my  friend  and  colleague.  Sen- 
ator Boxer,  to  support  the  nomination  of  Judge  Kim  Wardlaw  to 
the  Ninth  District  Court  of  Appeals.  Actually,  we  were  both  here 
in  1995  when  I  had  the  bono:  of  recommending  Kim  Wardlaw, 
then  not  a  judge,  to  the  district  court,  and  ^ue  President  nominated 
her.  Not  only  that,  but  she  had  one  of  '  .^  fastest  confirmations 
that  I  know  of  before  this  body.  She  won  the  unanimous  support 
of  the  Judiciary  Committee  and  the  entire  Senate,  and  I  hope  that 
will  be  the  case  again. 

Her  record  of  service,  both  in  the  private  and  public  community, 
is  highly  respected.  She  has  spent  2V2  years  now  on  the  Federal 
district  court.  For  those  of  you  who  are  not  familiar  with  her  back- 
ground, she  graduated  summa  cum  laude  from  the  University  of 
California  at  Los  Angeles.  She  was  Phi  Beta  Kappa.  She  received 
the  departmental  highest  honors. 

She  continued  at  UCLA  Law  School,  where  she  graduated  fifth 
in  a  class  of  300.  She  served  as  an  extern  for  Judge  Joseph  Sneed 
of  the  U.S.  Court  of  Appeals  for  the  Ninth  Circuit.  She  was  articles 
editor  for  the  Law  Review.  In  fact,  she  has  been  named  Outstand- 
ing Graduate  in  the  Class  of  1979  by  the  UCLA  Law  School  alum- 
ni. 

From  1987  until  the  time  she  joined  the  U.S.  district  court  in 
1995,  she  served  as  a  partner  in  the  litigation  department  of  the 
Los  Angeles  law  firm  of  O'Melveny  &  Myers,  where  she  has  han- 
dled all  phases  of  complex  civil  litigation,  in  both  State  and  Federal 
courts. 

For  her  work  in  that  capacity,  she  has  also  won  numerous  hon- 
ors. California  Law  Business  named  her  as  one  of  California's  top 
25  lawyers  under  the  age  of  45.  I  won't  ask  if  she  is  still  under  the 
age  of  45.  The  Los  Angeles  Business  Journal  named  her  one  of  the 
100  most  prominent  business  attorneys  in  Los  Angeles  County. 
And  the  Women  Lawyers  Association  of  Los  Angeles  awarded  her 
the  1995  Member  of  the  Year  Award,  partly  in  tribute  for  her  tire- 
less efforts  as  president  of  that  association. 

She  has  also  served  as  a  trustee  of  the  Los  Angeles  County  Bar 
Association,  an  active  member  of  the  State  bar,  and  treasurer  of 
the  Association  of  Business  Trial  Lawyers. 
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Since  joining  the  Central  District  Court  on  December  26,  1995, 
she  has  earned  the  respect  of  her  colleagues  on  the  bench  and  the 
Los  Angeles  legal  community  at  large.  She  has  strong,  bipartisan 
support.  I  think  she  is  going  to  make  an  outstanding  member  of 
the  ninth  circuit,  which  many  have  criticized,  and  with  some  jus- 
tification. 

Among  her  supporters,  we  have  letters  from  Judge  Dickran 
Tevrizian  of  the  Central  District  of  California,  Los  Angeles  Mayor 
Richard  Riordan,  Dean  Prager  of  the  School  of  Law  at  UCLA,  Dean 
Cowan  of  the  Annenberg  School  for  Communication  at  USC,  His 
Eminence  Cardinal  Roger  Mahony,  the  Archbishop  of  Los  Angeles, 
as  well  as  a  host  of  others,  and  if  I  might  ask  unanimous  consent 
that  letters  be  entered  into  the  record  as  well. 

Senator  Kyl.  Without  objection. 

[The  letters  follow:] 

Umted  States  District  Court, 
Los  Angeles,  CA,  February  5,  1998. 
Re  Judge  Kim  McLane  Wardlaw,  Ninth  Circuit  Nomination. 

Hon.  Orrin  G.  Hatch, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  taking  the  liberty  of  writing  to  you  and  the  Commit- 
tee to  recommend  my  colleague,  Judge  Kim  McLane  Wardlaw,  for  United  States 
Senate  confirmation  as  a  judge  of  the  Ninth  Circuit  Court  of  Appeals.  It  is  a  privi- 
lege for  me  to  be  able  to  write  to  you  on  behalf  of  such  a  well-qualified  and  experi- 
enced individual. 

I  have  personally  known  Judge  Wardlaw  and  her  husband,  WilUam,  on  both  a 
personal  and  professional  basis  for  some  period  of  time.  For  the  past  two  years. 
Judge  Wardlaw  has  been  a  distinguished  member  of  the  bench  for  the  United  States 
District  Court  for  the  Central  District  of  California.  During  that  period  of  time,  she 
has  distinguished  herself  as  an  outstanding  jurist  and  able  administrator.  Judge 
Wardlaw's  professional  experience  and  personal  and  professional  reputation  are  ex- 
ceptional and  unimpeachable.  Judge  Wardlaw  has  earned  and  maintains  a  weU-de- 
served  reputation  in  the  community  for  excellence.  I  know  Judge  Wardlaw  to  be  a 
hardworking  intelligent  and  competent  judge.  In  addition,  she  has  a  very  pleasant 
judicial  demeanor. 

When  Judge  Wardlaw  was  appointed  to  the  United  States  District  Court  for  the 
Central  District  of  California,  she  was  assigned  a  rather  heavy  caseload  with  many 
cases  being  unattended  for  a  period  of  time  due  to  the  medical  disability  of  the  prior 
judge.  Judge  Wardlaw  immediately  went  to  work  and  within  a  short  period  of  time 
brought  the  deUnquent  cases  ciurent  and  resolved  most  of  them. 

I  was  elated  when  the  President  nominated  Judge  Wardlaw  to  fill  a  vacancy  on 
the  Ninth  Circuit  Court  of  Appeals.  When  I  was  contacted  by  representatives  of  the 
Department  of  Justice  and  the  American  Bar  Association  performing  the  back- 
ground check  on  Judge  Wardlaw's  proposed  nomination,  I  commented  that,  as  a 
"middle  of  the  road",  somewhat  conservative  Ronald  Reagan  appointee,  I  felt  com- 
fortable with  Judge  Wardlaw's  nomination.  Judge  Wardlav/s  tenure  on  the  trial 
court  has  demonstrated  to  me  that  she  decides  cases  on  the  basis  of  legislative  in- 
tent and  judicial  precedent.  Judge  Wardlaw  is  not  what  has  been  referred  to  in  the 
media  as  a  "judicial  activist." 

I  am  of  the  opinion  that  Judge  Wardlaw's  elevation  would  be  consistent  with  the 
stated  objectives  of  appointing  persons  mindful  of  the  separation  of  powers,  judicial 
restraint  and  the  rights  of  victims. 

I  respectfully  urge  you  to  consider  Judge  Wardlaw's  nomination  favorably. 
Cordially, 

Dickran  Tevrizian, 
Judge,  United  States  District  Court. 
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University  of  California, 

Los  Angeles, 
Los  Angeles,  CA,  March  9,  1998. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Committee  on  the  Judiciary, 
The  U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  very  pleased  to  recommend  Ms.  Kim  McLane 
Wardlaw  to  you  for  a  federal  judicial  appointment.  I  have  known  Kim  for  over  eight- 
een years  now,  first  as  one  of  her  professors  while  she  was  in  law  school  and  during 
the  last  15  years  in  my  capacity  as  Dean  of  the  UCLA  School  of  Law. 

Kim  is  highly  accomplished  and  warmly  respected.  She  has  all  the  qualities  that 
combine  to  make  a  great  judge.  These  include  fine  intellectual  judgment,  strong  an- 
alytical skills  and  an  ability  to  combine  attention  to  technical  detail  with  a  broad 
perspective  on  the  policies  served  by  the  particular  area  of  law  she  is  considering. 
Kim  also  combines  toughness  with  compassion.  She  writes  beautifully,  has  tremen- 
dous energy  and  enthusiasm,  works  relentlessly  and  with  a  high  level  of  productiv- 
ity. 

Kim  was  a  spectacular  student  in  a  highly  competitive  setting.  Not  only  did  she 
graduate  5th  in  her  class  of  286  students,  but  she  served  in  the  enormously  de- 
manding role  of  Articles  Editor  of  the  UCLA  Law  Review.  In  1979,  she  received 
UCLA's  campus-wide  award,  the  Outstanding  Graduate  Award  presented  to  a  single 
graduate  student  annually  by  the  UCLA  Law  Alumni  Association.  She  earned  the 
top  grades  in  courses  as  disparate  as  Family  Law  and  Business  Associations.  Apart 
from  all  this,  she  was  not  only  respected  but  well-liked  by  faculty  and  by  her  fellow 
students.  Never  arrogant,  Kim  always  communicated  a  strong  personal  concern  for 
other  human  beings  and,  as  her  career  has  proceeded,  she  has  reflected  particular 
leadership  for  women. 

I  recently  had  the  opportunity  to  observe  Judge  Wardlaw.  I  watched  her  wisely 
advise  a  small  group  of  law  students.  It  was  a  truly  extraordinary  session.  She  did 
the  best  job  I  have  observed  during  all  my  years  as  Dean  in  delivering  a  terribly 
important  message:  "whatever  you  choose  to  do,  do  it  well."  She  did  so  informally, 
in  a  highly  nuanced  way  and  with  impressive  force.  Kim  is  a  person  who  sets  very 
high  standards,  lives  them  herself  as  well  as  articulating  them. 

Kim   McLane   Wardlaw   will   make   an   outstanding   appellate  judge,   brilliant, 
thoughtful,  cognizant  of  her  role  and  thoroughly  dedicated  to  it. 
Sincerely, 

Susan  Westerberg  Prager, 

Dean,  School  of  Law. 


Los  Angeles,  CA,  February  5,  1998. 
Hon.  Orrin  G.  Hatch, 
Senate  Russell  Building, 
Washington,  DC. 

Dear  Senator  Hatch:  I  hope  all  is  going  well  with  you  and  your  family.  I  write 
today  on  a  matter  of  great  personal  importance.  I  wish  to  voice  my  wholehearted 
support  for  the  judicial  appointment  of  Kim  Wardlaw  to  the  Ninth  Circuit  Coiirt  of 
Appeals. 

I  have  known  Kim  for  fifteen  years.  She  served  as  Senior  Advisor  for  my  mayoral 
campaign,  and  was  responsible  for  my  televised  debate  preparation.  During  my  cam- 
paign I  relied  on  her  extensively  for  input  on  numerous  policy  issues.  More  impor- 
tantly, I  am  very  close  friends  with  Kim  and  her  husband.  I  was  pleased  to  be  asked 
to  become  godfather  to  their  daughter,  Katie  Ann  at  her  baptism.  Because  of  our 
close  relationship,  I  have  asked  Kim  to  preside  over  my  upcoming  marriage  cere- 
mony. 

I  last  wrote  on  Kim's  behalf  in  support  of  her  appointment  to  the  District  Court 
for  the  Central  District  of  California.  As  I  predicted,  she  has  rapidly  developed  an 
outstanding  reputation  as  a  federal  judge.  She  has  been  moderate,  business-ori- 
ented, tough  on  crime,  and  carefully  adheres  to  controlling  legal  precedent.  As  the 
enclosed  articles  note,  her  nomination  has  received  high  praise  from  all  quarters. 
She  has  demonstrated  she  has  the  intellectual  capacity  for  the  job,  and  has  handled 
ntunerous  lengthy,  high-profile  cases.  She  is  well-respected  by  colleagues  appointed 
fi-om  both  sides  of  the  aisles,  and  has  widespread  support  from  prominent  members 
of  the  Los  Angeles  business  and  legal  communities. 

Her  academic  and  professional  background  will  serve  the  Court  of  Appeals  well. 
As  a  partner  at  O'Melveny  and  Myers,  she  represented  many  Fortune  500  compa- 
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nies.  She  had  a  reputation  as  an  intelligent,  fair  minded,  creative  and  high-skilled 
attorney.  She  was  strong,  but  always  collegial,  advocate  of  her  positions.  Her  exten- 
sive training  and  experience  in  numerous  areas  of  federal  legal  practice,  particularly 
business  litigation,  has  contributed  to  her  excellence  as  a  federal  judge.  She  has  de- 
voted much  of  her  life  to  public  service.  She  is  active  in  both  community  and  profes- 
sional associations. 

But,  above  all,  Kim  remains  a  trusted  friend  and  confidant.  She  is  a  person  of 
honesty  and  integrity.  I  have  total  and  complete  faith  and  confidence  in  her.  With 
your  prior  support,  she  fulfilled  her  dream  of  becoming  a  federal  district  court  judge. 
She  now  has  been  nominated  for  a  well-deserved  elevation.  It  is  my  sincere  hope 
that  the  Senate  Confirmation  Hearings  will  be  conducted  with  all  due  speed  so  that 
the  Ninth  Circuit  might  benefit  from  her  moderating  influence. 

If  you  have  any  further  questions  about  Kim  or  her  appointment,  please  call  me 
anytime.  If  there  is  an5rthing  I  can  do  to  further  her  confirmation,  please  let  me 
know. 

Sincerely, 

Richard  J.  Riordan, 

Mayor. 


University  of  Southern  California, 
Annenberg  School  for  Communication, 

Los  Angeles,  CA,  February  17,  1998. 

Hon.  Orrin  G.  Hatch, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  delighted  to  send  you  the  strongest  possible  letter 
of  support  for  Judge  Kim  McLane  Wardlaw  of  the  United  States  District  Court  for 
the  Central  District  of  California  who  is  now  being  considered  for  appointment  to 
the  United  States  Court  of  Appeals  for  the  Ninth  Circuit. 

I  have  known  Kim  for  almost  25  years,  since  her  undergraduate  days  at  UCLA. 
Even  then,  she  was  brilliant,  driven,  committed,  and  highly  ethical,  qualities  that 
were  then  and  remain  tempered  by  a  fine  sense  of  proportion  and  humor.  Not  that 
it  matters  now,  but  she  earned  an  outstanding  "A"  in  a  class  that  I  taught  in  Com- 
munications Law,  a  fact  that  was  no  surprise  since  she  earned  an  "A"  in  ever3rthing 
else,  but  that  became  relevant  as  I  watched  her  spectacvilar  career  at  UCLA  Law 
School.  While  serving  as  Articles  Editor  of  the  Law  Review  and  earning  every  award 
in  sight,  Kim  managed  to  find  time  to  do  an  outstanding  job  as  my  teaching  assist- 
ant in  an  undergraduate  course  in  First  Amendment  law.  She  was  a  superb  teacher, 
combining  love  of  the  law  with  exceptional  human  skills. 

In  the  years  since  then,  I  have  known  Kim  in  a  number  of  capacities  and  have 
always  been  enormously  impressed.  As  the  hiring  partner  at  O'Melveny,  she  played 
a  very  special  role  in  the  life  of  several  UCLA  Law  School  students  whom  I  knew, 
encouraging  them,  mentoring  them,  hiring  them,  and  promoting  them,  always  with 
the  same  qualities  that  had  made  her  such  a  great  teacher.  From  time  to  time,  we 
discussed  her  cases,  and  I  always  saw  that  same  special  mixture  of  brilliance  and 
commitment. 

More  recently,  while  I  was  serving  as  Director  of  the  Voice  of  America,  I  had  the 
change  to  witness  Kim's  emergence  as  a  mature,  thoughtful,  respected  jurist,  and 
upon  returning  to  Los  Angeles  in  this  new  post,  I  found  that  she  had  earned  an 
outstanding  reputation  for  balance,  maturity,  good  judgment,  and  intelligence — all 
qualities  one  would  hope  to  have  on  an  appellate  court. 

From  every  standpoint,  I  think  that  Judge  Wardlaw  would  make  an  outstanding 
member  of  the  U.S.  Court  of  Appeals  for  the  Ninth  Circuit. 
Sincerely, 

Geoffrey  Cowan, 

Dean. 
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Archdiocese  of  Los  Angeles, 

Office  of  the  Archbishop, 
Los  Angeles,  CA,  February  6,  1998. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  writing  to  support  the  nomination  of  Federal  District 
Judge  Kim  McLane  Wardlaw  to  the  Ninth  Circuit  Court  of  Appeals  for  the  Western 
States. 

I  have  known  Judge  Wardlaw  and  her  husband,  William,  for  some  twelve  years 
now.  When  I  was  first  installed  as  the  Fovirth  Archbishop  of  Los  Angeles,  Mr.  Wil- 
Uam  Wardlaw  was  the  General  Counsel  for  the  Archdiocese  of  Los  Angeles,  and  I 
learned  early  on  of  the  great  integrity  of  him  and  his  wife. 

It  was  my  privilege  to  baptize  both  of  their  children,  Billy  (age  eight)  and  Katie 
Ann  (age  two  and  a  half).  They  have  been  wonderful  personal  friends  over  the  years, 
and  we  have  worked  closely  together  on  many  projects  and  efforts  for  the  good  of 
the  City  of  Los  Angeles  and  Southern  California. 

When  1  was  elevated  to  the  College  of  Cardinals  in  1991,  Bill  and  Judge  Wardlaw 
were  present  in  Rome  for  those  very  special  ceremonies.  I  was  so  pleased  to  have 
them  present  with  me  and  to  share  in  the  great  honor  bestowed  upon  the  City  of 
Los  Angeles  and  the  Archdiocese  of  Los  Angeles. 

The  Wardlaw  family  is  one  of  the  finest  Catholic  famihes  here  in  Los  Angeles, 
and  they  are  a  family  of  very  deep  spiritual  values  as  well  as  great  integrity  and 
commitment. 

I  was  very  pleased  when  Judge  Wardlaw  was  appointed  to  the  United  States  Fed- 
eral District  Court  here  in  Los  Angeles,  and  I  continue  to  follow  her  career  with 
great  interest  and  approval.  Judge  Wardlaw  has  gained  a  tremendous  reputation  for 
her  knowledge,  expertise,  integrity,  and  compassion  while  serving  as  a  District 
Judge.  Her  rulings  on  the  bench  have  been  widely  acclaimed  as  extraordinarily  fair 
and  just,  and  her  writing  abilities  suit  her  for  advancement  to  the  Court  of  Appeals. 

I  wish  to  support  the  nomination  of  District  Court  Judge  Kim  McLane  Wardlaw 
to  the  Ninth  Circuit  Coiui;  of  Appeals  without  reservation  of  any  kind,  and  I  am 
hopeful  that  you  and  the  Senate  Judiciary  Committee  will  give  her  fair  consider- 
ation at  a  hearing  as  early  as  possible.  I  realize  that  there  are  several  vacancies 
on  the  Ninth  Circuit  Court  of  Appeals,  and  I  can  assure  you  that  the  Judiciary  Com- 
mittee covild  do  no  better  than  nominating  Judge  Wardlaw  to  that  Court  of  Appeals. 

Thanking  you  for  the  opportunity  to  offer  my  recommendation  on  behalf  of  Judge 
Wardlaw,  and  with  kindest  personal  regards,  I  am 
Sincerely  yours. 

His  Eminence  Cardinal  Roger  Mahony, 

Archbishop  of  Los  Angeles. 


Advanced  Micro  Devices,  Inc., 

Sunnyvale,  CA,  March  2,  1998. 
Re  Judge  Kim  McLane  Wardlaw  (Ninth  Circuit  Nomination) 

Hon.  Orrin  G.  Hatch, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  the  General  Counsel  and  a  corporate  officer  of  Ad- 
vanced Micro  Devices,  Inc.,  a  multi-billion  dollar  a  year  semiconductor  company  in 
the  Silicon  Valley.  I  began  my  legal  career  as  a  law  clerk  to  a  Ninth  Circuit  judge, 
and  therefore  know  first  hand  what  federal  appellate  jurisprudence  entails  and  re- 
quires. I  am  writing  to  support  the  President's  nomination  of  Judge  Kim  McLane 
Wardlaw  to  the  Ninth  Circuit  Court  of  Appeals.  This  nomination  should  draw  ap- 
plause fi-om  both  sides  of  the  aisle  in  the  Senate.  I  believe  I  echo  the  sentiments 
of  the  entire  Silicon  Valley  legal  and  business  community  in  urging  that  your  Com- 
mittee act  favorably  and  quickly  on  Judge  Wardlaw's  nomination. 

I  have  known  Judge  Wardlaw  from  the  beginning  of  her  career.  As  you  know  from 
her  nomination  to  the  Central  District  of  California,  she  graduated  at  the  top  of  her 
law  school  class  at  UCLA.  Following  graduation,  she  had  the  great  fortune  of  clerk- 
ing for  one  of  the  most  respected  Los  Angeles  federal  court  jurists,  William  Gray, 
Judge  Gray,  now  deceased,  would  be  indescribably  proud  of  Judge  Wardlaw's  accom- 
plishments on  the  same  bench  he  served  so  well,  and  on  her  weU-eamed  nomination 
to  the  Ninth  Circuit. 
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I  was  a  young  trial  lawyer  at  O'Melveny  &  Myers  when  Judge  Wardlaw  joined 
the  firm.  I  know  you  are  familiar  with  the  firm  and  its  quality.  Judge  Wardlaw  and 
I  practiced  law  together  as  trial  lawyers  for  approximately  15  years.  She  distin- 
guished herself  greatly  at  O'Melveny — no  small  leat  given  the  quaUty  of  the  part- 
nership— as  a  gifted  legal  intellect  and  writer.  I  will  not  belabor  her  accomplish- 
ments at  O'Melveny,  as  I  am  sure  some  of  the  partners  whom  you  know  personally 
and  regard  highly  will  sing  her  praises  directly  to  you. 

Instead,  I  would  like  to  focus  on  what  Judge  Wardlaw's  nomination  means  to  the 
technology  community  here  in  the  Silicon  Valley  and  generally  in  the  West.  The 
business  of  technological  invention  and  related  product  development  and  marketing 
is  singularly  driving  GDP  growth.  As  technology  pushes  the  economy  forward,  it 
also  pushes  the  frontiers  of  the  law.  The  issues  facing  the  federal  courts  in  the 
Ninth  Circuit  today  in  technology  and  intellectual  property  cases  are  extraordinarily 
complicated.  As  the  Ninth  Circuit  is  presently  populated,  there  are  few  judges  with 
significant  experience  in  technology  and  intellectual  property  subjects.  Judge 
Wardlaw,  in  contrast,  is  an  expert  in  intellectual  property  law.  I  believe  that  is  one 
of  the  reasons  why  she  has  been  so  successful  and  highly  regarded  as  a  federal  dis- 
trict court  judge  in  California.  Her  contribution  to  the  quality  of  federal  appellate 
jurisprudence  in  intellectual  property  cases  will  be  considerable. 

From  the  perspective  of  technology  companies  like  AMD,  we  need  federal  judges 
who  can  understand  the  issues  arising  out  of  technology,  and  who  can  craft  opinions 
based  on  a  deep  understanding  of  technical  intellectual  property  law,  the  Congres- 
sional policies  underpinning  the  law,  and  the  practical  implications  of  judicial  deci- 
sions for  the  world  of  innovation  and  invention.  We  likewise  need  Ninth  Circuit 
judges  who  understand  that  decisions  in  intellectual  property  disputes  must  be 
made  very  quickly  in  order  to  provide  meaningful  and  fair  dispute  resolution;  other- 
wise, the  passage  of  time  determines  winners  and  losers  regardless  of  the  merits 
of  the  case.  It  is  hard  to  conceive  of  a  better  Ninth  Circuit  nomination  than  Judge 
Wardlaw  from  the  Silicon  Valley  perspective. 

My  Silicon  Valley  perspective  aside,  I  assure  you  that,  in  all  respects,  Judge 
Wardlaw  will  be  an  excellent  Ninth  Circuit  judge.  She  will  pursue  the  law  with  aca- 
demic excellence  and  objectivity,  she  will  distinguish  the  Court  with  her  intelligence 
and  common  sense,  and  she  will  work  with  the  same  feverish  intensity  that  distin- 
guished her  career  as  a  trial  lawyer  and  trial  judge.  She  will  be  a  straightforward, 
moderate  if  not  conservative  appellate  judge,  precisely  as  she  has  distinguished  her- 
self on  the  District  Court. 

I  urge  that  Judge  Wardlaw's  nomination  be  confirmed  on  the  recommendation  of 
your  Committee  as  quickly  as  possible. 
Respectfully, 

Thomas  M.  McCoy, 
Vice  President,  General  Counsel  and  Secretary. 


William  E.  Simon  &  Sons, 
Los  Angeles,  CA,  April  13,  1998. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  write  in  strong  support  of  the  President's  nomination  of 
Judge  Kim  McLane  Wardlaw  to  the  Ninth  Circuit  Court  of  Appeals. 

I  am  the  Executive  Director  of  William  E.  Simon  &  Sons,  a  private  investment 
firm  with  core  activities  which  include  real  estate  investment  and  management,  pri- 
vate equity  investments  in  leveraged  buyouts,  and  later  state  venture  capital  and 
capital  markets  activities.  The  Firm  has  offices  in  Los  Angeles  where  I  am  based, 
and  in  Morristown,  New  Jersey.  In  addition,  I  am  a  former  Assistant  United  States 
Attorney  for  the  Southern  District  of  New  York.  I  enclose  a  copy  of  my  curriculum 
vitae  for  your  reference. 

I  have  known  Judge  Wardlaw  and  her  husband.  Bill,  for  approximately  six  years, 
principally  on  a  social  basis  and  through  our  mutual  involvements  in  several  philan- 
thropic activities  here  in  Los  Angeles.  From  that  perspective,  I  can  state  unequivo- 
cally that  Judge  Wardlaw  is  a  person  of  the  highest  integrity  and  character,  as  well 
as  highly  intelligent  and  articulate. 

From  a  professional  perspective,  I  have  had  no  experience  with  Judge  Wardlaw. 
I  have  endeavored  to  become  mor°  familiar  with  her  capabilities  and  reputation  in 
the  legal  world  so  as  to  be  able  to  frame  a  more  comprehensive  recommendation, 
rather  than  one  based  solely  on  personal  judgment.  I  felt  competent  to  undertake 
this  inquiry  in  great  part  because  of  my  background  as  a  litigator  for  an  outstanding 
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firm  in  New  York  City,  and  my  experience  in  the  public  sector  as  an  Assistant 
United  States  Attorney  under  Rudolph  W.  Giuliani. 

In  that  regard,  I  have  read  every  opinion  written  by  Judge  Wardlaw  as  well  as 
interviewed  numerous  attorneys  familiar  with  her  work,  including  several  of  her 
former  partners  at  O'Melveny  &  Myers,  and  partners  at  several  other  fine  firms  ei- 
ther who  have  appeared  before  her  or  who  are  personally  familiar  with  her  work 
while  she  was  engaged  in  active  practice. 

The  view  expressed  by  her  professional  peers  were  unanimously  favorable  from 
the  standpoint  of  her  work  ethic,  judicial  temperament,  legal  intellect,  and  writing 
skills.  In  my  view,  all  these  characteristics  are  critical  to  the  profile  of  an  outstand- 
ing jurist,  particularly  at  the  appellate  level.  I  will  note  too  that  the  opinions  ex- 
pressed by  these  individuals  were  wholly  consistent  with  my  own  more  personal  ex- 
perience. 

In  addition,  I  know  from  their  remarks,  as  well  as  my  own  conversations  with  her, 
that  Judge  Wardlaw  possesses  a  unique  and  important  expertise  in  the  area  of  in- 
tellectual property.  I  am  told  that  this  expertise  is  presently  lacking  on  the  Ninth 
Circuit. 

As  you  no  doubt  are  aware,  intellectual  property  is  one  of  the  fastest  growing 
areas  in  Utigation,  both  at  the  trial  and  appellate  levels.  In  fight  of  the  continuing 
revolutionary  developments  in  technology,  I  can  see  no  reason  why  the  growth  in 
cases  involving  questions  relating  to  intellectual  property  will  not  also  continue  to 
increase.  Therefore,  I  befieve  that  Judge  Wardlaw's  recognized  competence  in  this 
area  wfil  serve  the  Ninth  Circuit  well. 

Finally,  with  respect  to  her  written  work,  I  can  say  that  Judge  Wardlaw  clearly 
is  a  very  talented  and  thoughtful  writer  with  a  genuinely  gifted  legal  intellect.  Her 
opinions  are  characterized  by  evenhandedness  and  thorough  analysis.  I  can  under- 
stand why  attorneys  with  whom  I  spoke  were  very  impressed  by  Judge  Wardlaw 
even  when  she  delivered  decisions  adverse  to  their  own  clients. 

Overall,  I  can  absolutely  recommend  Judge  Wardlaw  without  any  reservation 
whatsoever  and  would  urge  the  Judiciary  Committee  to  recommend  confirmation. 

Please  do  not  hesitate  to  contact  me  if  you  have  any  questions  or  need  additional 
information. 

Sincerely, 

William  E.  Simon,  Jr., 

Executive  Director. 


Hardee  Capital  Partners,  L.P., 

Santa  Monica,  CA,  June  5,  1995. 
Hon.  Dianne  Feinstein, 
U.S.  Senator, 
Washington,  DC 

Dear  Dianne:  I  would  like  to  add  yet  another  very  strong  endorsement  for  mak- 
ing Kim  Wardlaw  a  United  States  District  Court  Judge.  Her  quaUfications  are  obvi- 
ous to  anyone  who  takes  time  to  examine  her  record.  Kim  graduated  top  in  her  class 
in  law  school,  has  become  a  first  rate  lawyer  in  one  of  the  most  important  law  firms 
in  the  country,  and  she  has  the  respect  of  all  of  her  peers  in  the  bar.  She  has  the 
background,  intelligence,  and  motivation  to  be  a  first  rate  jurist. 

In  addition,  Kim  has  the  legal  experience  to  translate  how  her  actions  as  a  jurist 
would  economically  impact  business  and  thus  the  local  community.  This  common 
sense  approach  is  a  rare  quality  for  those  of  her  superior  academic  credentials,  intel- 
lect and  an  important  bridge  with  the  real  world. 

Please  keep  pushing  to  have  Kim  made  a  District  Court  Judge  as  soon  as  possible. 
I  beUeve  this  would  be  her  first  step  up  the  judicial  ladder  and  will  hopefully  lead 
to  her  being  one  of  the  nine  in  Washington. 
With  best  wishes. 

Respectfully  yours, 

David  W.  Hardee, 

General  Partner. 
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AMGEN, 
Thousand  Oaks,  CA,  April  3,  1998. 
Hon.  Orrin  G.  Hatch, 
U.S.  Senator,  Russell  State  Office  Building, 
Washington,  DC. 

Dear  Senator  Hatch:  The  President  has  nominated  Judge  Kim  McLane 
Wardlaw  for  the  Ninth  Circuit  Court  of  Appeals.  I  do  not  know  her  personally,  how- 
ever, she  has  an  outstanding  academic  record  at  a  fine  law  school,  UCLA.  In  addi- 
tion, prior  to  becoming  a  judge,  she  was  a  partner  in  one  of  the  very  best  law  firms 
in  Los  Angeles. 

Several  people  whose  judgment  I  value  highly  have  provided  strong  recommenda- 
tions to  me  for  her  promotion.  I  believe  that  she  would  be  highly  competent  from 
a  legal  standpoint. 

I  would  be  gratefixl  if  the  Judiciary  Committee  gave  her  nomination  very  carefial 
and  thorough  consideration. 
Sincerely, 

Gordon  M.  Binder. 


Marvin  M.  Lager, 
Judge  of  the  Superior  Court, 

Los  Angeles,  CA,  April  4,  1998. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  writing  to  strongly  recommend  yoiu*  prompt  and  fa- 
vorable consideration  of  District  Judge  Kim  McLane  Wardlaw,  who  has  been  nomi- 
nated for  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit. 

As  a  Superior  Court  Judge  I  preside  over  civil  cases.  Previously,  I  was  a  Judge 
of  the  Municipal  Court,  where  I  presided  over  criminal  cases.  Before  my  appoint- 
ment to  the  bench  by  Giovemor  Wilson,  I  was  a  business  litigation  attorney  practic- 
ing at  the  trial  and  appellate  levels,  including  the  Ninth  Circuit. 

I  have  known  Judge  Wardlaw  for  about  ten  years.  Over  these  years  Judge 
Wardlaw  and  I  have  participated  together  in  bar  activities,  worked  on  the  election 
campaign  of  Richard  Rioraan,  now  Mayor  of  Los  Angeles,  and  more  recently 
interacted  as  judicial  colleagues.  Based  on  these  experiences,  it  is  obvious  to  me  that 
she  is  extremely  smart,  knowledgeable  about  the  law,  even  tempered,  moderate  in 
her  views,  and  exercises  common  sense.  She  is  well  known  and  respected  in  the  Los 
Angeles  legal  community.  In  addition  to  her  service  on  the  District  Circuit,  she  has 
been  a  partner  in  a  major  Los  Angeles  based  law  firm,  served  as  President  of  a  large 
and  active  bar  association,  and  sat  by  designation  on  the  Ninth  Circuit. 

There  is  a  concern,  which  I  share,  that  some  judges  do  not  appreciate  their  lim- 
ited Constitutional  role.  Judge  Wardlaw  is  not  such  a  judge.  Her  work  on  the  Ninth 
Circuit — I  am  confident — will  be  appropriately  constrained  by  accepted  Constitu- 
tional doctrine  and  legislative  will. 

Judge  Wardlaw  would  be  an  excellent  addition  to  the  Ninth  Circuit. 
Very  truly  yours, 

Marvin  M.  Lager. 


Mattel,  Inc., 
El  Segundo,  CA,  April  3,  1998. 

Hon.  Orrin  G.  Hatch, 

Chairman,  Senate  Judiciary  Committee, 

Russell  Senate  Office  Building,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  writing  to  support  the  nomination  of  Judge  Kim 
Wardlaw  to  the  Ninth  Circuit  Court  of  Appeals. 

I  am  President-Corporate  Operations  and  General  Counsel  for  Mattel,  Inc.,  the 
worldwide  leader  in  the  design,  manufacture  and  marketing  of  children's  toys.  I 
joined  Mattel  20  years  ago  as  a  Senior  Attorney,  and  have  served  as  the  company's 
General  Counsel  for  the  past  four  years.  Like  other  growing  consumer  products  and 
high-technology  companies,  Mattel  faces  a  number  of  cutting-edge  legal  issues — 
fi-om  laws  governing  intellectual  property  rights  to  those  regulating  electronic  com- 
merce and  the  Internet.  With  nearly  two  decades  of  experience  in  intellectual  prop- 
erty law.  Judge  Wardlaw  understands  the  issues  facing  out  nation's  high-tech  com- 
panies as  we  prepare  to  enter  the  21st  Century.  She  has  earned  a  strong  reputation 
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on  the  Federal  bench  and  has  positioned  herself  as  a  moderate,  business-oriented 
jurist.  She  has  impressed  the  Los  Angeles  legal  community  with  her  intelligence, 
integrity  and  writing  ability,  and  has  attracted  strong  bipartisan  support. 

As  your  distinguished  Committee  proceeds  with  its  nomination  hearings,  I  urge 
you  to  move  quickly  to  confirm  Judge  Wardlaw's  selection,  thank  you  very  much  for 
your  consideration. 
Sincerely, 

Ned  Mansour. 


Hughes  Electronics, 
Los  Angeles,  CA,  February  20,  1998. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch;  I  am  writing  in  support  of  Judge  Kim  Wardlaw,  who  was 
recently  nominated  to  a  seat  on  the  Ninth  Circuit  Court  of  Appeals.  I  have  known 
Judge  Wardlaw  for  many  years,  and  have  the  highest  respect  for  her  both  profes- 
sionally and  personally. 

Judge  Wardlaw  has  proven  herself  to  be  a  fair  and  temperate  jurist  during  her 
tenvu-e  on  the  district  court.  Her  16  years  of  experience  as  a  business  litigator  with 
CMelveny  and  Myers,  one  of  the  most  prestigious  law  firms  in  the  country,  has 
given  her  a  soUd  grounding  in  the  kind  of  complex  legal  issues  that  can  significantly 
impact  a  large  company  such  as  Hughes  Electronics.  From  a  business  perspective, 
it  is  vital  that  judges  apply  the  law  in  a  consistent,  balanced  and  intelligent  man- 
ner. Judge  Wardlaw  has  demonstrated  not  only  the  intellectual  ability  to  grapple 
with  complex  business  litigation,  but  also  the  savvy  understanding  that  can  only  be 
gained  from  experience  with  the  business  world. 

I  have  perhaps,  a  unique  perspective  on  Judge  Wardlaw's  judicial  abilities  since 
my  husband,  Alex  Kozinski,  had  the  opportunity  to  work  with  her  when  she  sat  by 
designation  on  a  Ninth  Circuit  panel.  He  confirmed  that  Judge  Wardlaw  is  not  only 
serious  and  hard-working,  but  that  she  is  committed  to  faitiiful  application  of  the 
law.  I  know  that  he  shares  the  enormous  respect  I  have  for  Judge  Wardlaw. 

On  a  more  personal  note,  I  know  Judge  Wardlaw  as  a  warm,  kind  and  generous 
person.  She  is  a  woman  of  integrity  and  honesty  as  well  as  charm  and  grace.  She 
is  a  devoted  wife  and  mother,  who  has  a  firm  commitment  to  traditional  family  val- 
ues. 

While  there  are  many  who  will  attest  that  we  need  more  judges  confirmed,  my 
own  view,  particularly  as  general  counsel  for  a  major  Southern  Cahfomia  company, 
is  that  more  is  not  always  better.  We  do,  however,  need  more  judges  like  Kim 
Wardlaw,  particularly  on  the  Ninth  Circxiit.  I  strongly  vu"ge  that  she  be  confirmed 
as  expeditiously  as  possible. 
Sincerely, 

Marcy  J.K  Tiffany. 


The  City  of  Los  Angeles, 
Los  Angeles  City  Council, 

Los  Angeles,  CA. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  was  delighted  to  learn  that  U.S.  District  Judge  Kim 
McLane  Wardlaw  has  been  nominated  for  a  seat  on  the  9th  U.S.  Circuit  Court  of 
Appeals  and  would  like  to  take  this  opportunity  to  offer  my  strong  recommendation 
on  her  behalf 

Judge  Wardlaw  has  gained  wide  respect  during  her  service  on  the  federal  bench, 
where  she  has  earned  an  outstanding  reputation  as  an  intelligent,  fair-minded  judge 
who  is  moderate,  careful,  business-oriented  and  tough  on  crime.  She's  known  as 
someone  who  follows  the  law,  with  no  ideological  or  activist  agendas. 

I  have  known  Judge  Wardlaw  for  a  number  of  years  and  have  found  her  to  be 
a  thoughtful  person  of  high  integrity,  honesty  and  good  humor.  She  has  a  strong 
academic  and  professional  background  as  well  as  a  distinguished  record  of  commu- 
nity service,  civic  contributions  and  volunteer  work  for  the  City  of  Los  Angeles. 
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I  appreciate  your  giving  these  comments  your  consideration  and  hope  that  you 
will  schedule  a  prompt  hearing  date  for  her  Senate  Confirmation  Hearings. 
Sincerely, 

John  Ferraro, 
Councilman,  4th  District. 


O'Melveny  &  Myers,  LLP, 
Los  Angeles,  CA,  February  11,  1998. 
Re  Judge  Kim  McLane  Wardlaw 

Hon.  Orrin  G.  Hatch, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  write  to  urge  you  and  the  members  of  the  Senate  Judici- 
ary Committee  to  consider,  as  promptly  as  possible.  President  Clinton's  nomination 
of  Judge  Kim  McLane  Wardlaw  to  the  Ninth  Circuit  Court  of  Appeals. 

As  one  who  practices  regularly  in  the  U.S.  District  Courts  and  the  Ninth  Circuit, 
I  can  state  from  personal  knowledge  the  urgent  need  to  fill  existing  vacancies.  I  can- 
not think  of  a  better  selection  for  the  Ninth  Circuit  than  Judge  Wardlaw.  Judge 
Wardlaw's  tenure  on  the  District  Court  has  earned  her  the  respect  and  praise  from 
all  comers  of  the  CaUfomia  legal  community  as  a  thoughtful,  considerate  and  care- 
ful judge. 

As  a  RepubUcan,  I  am  very  concerned  about  the  quality  of  the  Federal  judiciary 
and  its  impact  on  my  clients,  which  are  primarily  businesses  that  do  not  always  feel 
they  are  treated  fairly  by  our  judicial  system.  I  am  extremely  confident  that  Judge 
Wardlaw  would,  as  she  has  been  on  the  District  Court,  be  fair  to  all  those  appearing 
before  her,  including  business  interests. 

I  have  known  Judge  Wardlaw  for  more  than  10  years.  I  first  worked  for  her  when 
I  was  an  associate  at  O'Melveny  &  Myers,  and  later  as  her  partner.  Dvuing  her  17 
years  at  O'Melveny  &  Myers,  Judge  Wardlaw  has  served  as  a  role  model  for  several 
lawyers.  But  perhaps  more  important  than  my  working  relationship  with  Judge 
Wardlaw  is  the  personal  joy  I  take  from  her  friendship.  My  family  and  I  value  our 
several  years  of  friendship  with  Judge  Wardlaw  and  her  husband  and  children.  I 
can  say  without  question  that  she  has  the  personal  integrity  and  character  to  im- 
prove our  Ninth  Circuit. 

I  thank  you  and  the  Committee  for  your  favorable  consideration  of  Judge 
Wardlaw. 

Very  truly  yours, 

Seth  Aronson. 

Senator  Feinstein.  So  I  am  just  very  pleased  to  be  here  again 
on  behalf  of  Judge  Wardlaw,  and  I  hope  this  distinguished  commit- 
tee would  view  her  with  the  same  alacrity  you  did  in  1995. 

Thank  you  very  much. 

Senator  Kyl.  Thank  you,  Senator  Feinstein. 

Senator  Boxer. 

STATEMENT  OF  HON.  BARBARA  BOXER,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  CALff'ORNIA 

Senator  BoxER.  Thank  you  very  much  and.  Senator  Feinstein,  I 
am  delighted  to  be  here  with  you.  This  is  wonderful. 

This  committee  said  yes  to  this  nominee  once  before,  and  we 
hope  very  much  that  you  will  say  yes  again.  Your  judgment  was 
good,  and  it  has  been  validated. 

I  wanted  to  say  that  Judge  Wardlaw  today  is  here  with  her  hus- 
band. Bill,  who  is  a  very  prominent  person  in  his  own  right.  We 
are  very  happy  to  see  him  here. 

Rather  than  repeat,  I  will  be  very  brief,  Mr.  Chairman,  in  the  in- 
terest of  time  and  because  I  thought  Senator  Feinstein  went  over 
it  and  hit  all  the  high  points.  So  I  would  ask  unanimous  consent 
that  my  statement  be  placed  in  the  record. 
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Senator  Kyl.  It  will  be  placed  in  the  record. 

Senator  Boxer.  Mr.  Chairman,  let  me  simply  quote  just  a  few 
people  to  tell  you  what  they  think  about  this  fine  judge. 

Richard  Burge,  the  president  of  the  Association  of  Business  Trial 
Lawyers,  had  this  to  say  about  Judge  Wardlaw: 

Her  expertise  with  business  cases  can  make  a  real  contribution  to  the  ninth  cir- 
cuit, and  business  trial  lawyers  and  their  clients  will  welcome  her  confirmation  by 
the  Senate.  Because  the  court  of  appeals  is  effectively  the  court  of  last  resort,  the 
intellectual  ability  to  understand  the  legal  precedent  and  the  courage  to  apply  it  are 
critical  attributes  for  a  court  of  appeals  judge.  Judge  Wardlaw  has  both. 

And  in  a  letter  to  Chairman  Hatch,  former  ninth  circuit  Judge 
William  Norris  praised  Judge  Wardlaw's  abilities  and  supports  her 
nomination. 

As  was  stated.  Mayor  Richard  Riordan,  who  has  known  the  judge 
for  15  years  and  who  appreciated  her  service  as  his  senior  advisor, 
expresses  his  unwavering  support. 

Bernard  Parks,  the  chief  of  police  for  Los  Angeles,  also  supports 
Kim  and  says,  "I  have  always  been  impressed  with  Judge 
Wardlaw's  deliberative  interpretation  of  the  legal  matters  with 
which  she  is  presented." 

Republican  district  court  judge  for  the  central  district  of  Califor- 
nia, Judge  Waters,  says,  "I  believe  that  Judge  Wardlaw  would  be 
a  splendid  addition  to  the  Ninth  Circuit  Court  of  Appeals,  and  I 
would  have  complete  confidence  in  her  integrity,  knowledge  of  the 
law,  and  intellectual  ability." 

J.W.  Marriott,  Jr.,  chairman  of  the  board  and  CEO  of  Marriott 
International,  was  kind  enough  to  convey  the  support  of  Joseph 
Ryan,  Marriott's  executive  vice  president  and  general  counsel,  for 
her  elevation  to  the  ninth  circuit. 

It  goes  on  and  on.  I  wanted,  Mr.  Chairman,  just  to  speak  of  a 
few,  because  I  think  they  show  her  strong,  bipartisan  support.  And 
with  that,  I  wish  you  very  well,  Judge  Wardlaw,  and  I  hope  the 
committee  will  respond  to  you  as  they  did  the  first  time. 

Senator  Kyl.  Thank  you  very  much.  Senator  Boxer.  I  would  note 
the  committee  received  many,  many  other  recommendations  as 
well,  and  I  am  well  aware  of  them. 

[Letters  of  Senator  Boxer  follow:] 

Dewey  Ballantine  LLP, 
Los  Angeles,  CA,  February  23,  1998. 
Re  Judge  Kim  McLane  Wardlaw 

Hon.  Orrin  G.  Hatch, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  writing  to  offer  the  highest  recommendation  possible 
for  Judge  Kim  McLane  Wardlaw  for  appointment  to  the  Ninth  Circviit  Court  of  Ap- 
peals, and  to  urge  you  and  the  Senate  Judiciary  Committee  to  recommend  confirma- 
tion of  her  nomination  to  the  full  Senate.  Not  only  do  I  believe  her  to  be  exception- 
ally well  quaUfied  for  the  position,  but  she  also  has  demonstrated  the  intellect,  cour- 
age and  compassion  that  will  make  her  an  outstanding  addition  to  that  bench. 

Because,  as  a  sitting  United  States  District  Court  Judge,  Judge  Wardlaw  has  a 
track  record  that  is  open  for  review  by  the  Committee,  you  certainly  do  not  need 
my  comments  to  add  to  that  record.  However,  you  may  not  be  familiar  with  how 
high  a  regard  the  members  of  the  practicing  bar  have  for  her  talents  as  a  judge. 
Suffice  it  to  say  that  although  the  local  bar  will  miss  having  her  as  a  sitting  trial 
judge  should  her  appointment  be  confirmed,  they  will  be  more  pleased  for  her  to 
be  a  member  of  the  Ninth  Circuit  Court  of  Appeals. 

In  particvilar,  those  of  us  who  try  business  and  commercial  cases  will  welcome  her 
on  the  Ninth  Circuit  because  of  her  expertise  in  handhng  business  cases.  In  June, 
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I  will  become  the  President  of  the  Los  Angeles  Chapter  of  the  Association  of  Busi- 
ness Trial  Lawyers  ("ABTL"),  an  organization  that  primarily  provides  educational 
programs  for  lawyers  who  try  business  cases.  As  such,  our  members  mainly  come 
from  the  larger  law  firms  and  handle  those  cases,  including  antitrust,  securities  and 
patent  cases,  that  are  commonly  tried  in  the  federal  courts.  Our  members  represent 
both  plaintiffs  and  defendants,  individuals  and  some  of  the  largest  corporations  and 
financial  institutions.  Judge  Wardlaw  has  served  on  the  ABTL  Board  of  Governors, 
both  when  she  was  in  private  practice  and  since  she  has  been  on  the  bench.  She 
is  highly  respected  within  our  organization  and  in  the  commercial  bar  in  general 
for  her  understanding  of  complex  business  litigation.  While  in  private  practice,  she 
handled  some  extremely  complex  business  cases,  and  she  has  had  her  share  as  a 
sitting  District  Court  Judge.  Her  expertise  with  business  cases  can  make  a  real  con- 
tribution to  the  Ninth  Circuit,  and  business  trial  lawyers  and  their  clients  will  wel- 
come her  confirmation  by  the  Senate. 

I  would  feel  remiss,  however,  if  I  did  not  disclose  a  personal  bias  I  have  for  Judge 
Wardlaw.  She  and  I  have  been  close  friends  for  more  than  twenty-one  years,  begin- 
ning when  we  found  ourselves  in  all  our  first-year  law  school  classes  together.  We 
studied  for  our  law  exams  together,  we  were  on  the  Board  of  Editors  of  the  UCLA 
Law  Review  together,  and  we  both  litigated  business  cases  for  "big"  firms  in  down- 
town Los  Angeles.  Most  importantly,  over  the  years  our  families  have  shared  a  mu- 
tual friendship  that  is  very  important  to  all  of  us.  Her  commitment  to  her  family 
and  to  her  friends  and  their  families  is  yet  another  indicator  of  her  character. 

As  a  trial  lawyer,  I  understand  the  importance  of  excellence  in  the  Court  of  Ap- 
peals. For  most  cases,  it  is  the  last  realistic  chance  for  trial  court  errors  to  be  cor- 
rected. In  a  case  in  which  the  law  has  not  been  applied  properly,  it  is  important 
for  the  litigants  to  have  that  opportunity  to  have  those  mistakes  corrected.  Because 
it  is  effectively  the  court  of  last  resort,  the  intellectual  ability  to  understand  the 
legal  precedent  and  the  courage  to  apply  it  are  critical  attributes  for  a  Court  of  Ap- 
peals Judge.  Judge  Wardlaw  has  both.  Equally  important  is  the  ability  to  articulate 
decisions  carefully  and  clearly  in  writing,  for  those  written  opinions  are  the  law  that 
we  aU  work  with  in  the  trial  courts.  In  that  area  as  well,  Judge  Wardlaw  has  distin- 
guished herself  in  every  level  of  her  career. 

In  short,  I  can  think  of  no  one  that  I  could  recommend  more  highly  for  the  posi- 
tion. 

Sincerely  yours, 

Richard  J.  Burdge,  Jr. 


FOLGER  Levin  &  Kahn  LLP, 
Los  Angeles,  CA,  February  19,  1998. 
Re  Judge  Kim  McLane  Wardlaw 

Hon.  Orrin  G.  Hatch, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  DC. 

Dear  Orrin:  I  am  writing  in  support  of  Judge  Kim  Wardlaw's  nomination  to  fill 
one  of  the  vacancies  on  the  Ninth  Circuit.  First,  I  must  declare  my  personal  bias 
because  both  my  wife  Jane  and  I  are  close  friends  of  Kim.  Jane,  who  is  a  financial 
services  consulting  partner  with  KPMG  Peat  Marwick,  shares  my  high  regard  for 
Kim  both  personally  and  professionally. 

Before  I  retired  from  the  Ninth  Circuit  a  few  months  ago.  Judge  Kozinski  and  I 
had  the  good  fortune  of  having  Judge  Wardlaw  sit  with  us  on  a  panel  by  designa- 
tion. At  conference  we  agreed  unanimously  that  a  bankruptcy  question  was  con- 
trolled by  a  prior  Ninth  Circuit  case,  but  that  the  case  had  been  wrongly  decided. 
Judge  Wardlaw  graciously  volunteered  to  take  the  writing  assignment  and  produced 
an  opinion  that  Judge  Kozinski  and  I  readily  concurred  in.  See  110  F.3d  1470.  Al- 
though she  followed  our  prior  case  because  it  was  controlling  precedent,  she  went 
on  to  explain  why  we  thought  it  had  been  wrongly  decided.  In  this  way,  she  made 
a  contribution  to  the  law  of  the  circuit  by  identifying  an  important  issue  of  bank- 
ruptcy law  that  warranted  en  banc  review.  Based  on  Judge  Wardlaw's  opinion,  the 
full  court  voted  to  take  the  case  en  banc  (122  F.3d  1250),  and  it  is  now  under  sub- 
mission following  reargument. 

Judge  Wardlaw  and  I  share  a  common  professional  background.  Both  of  us  were 
complex  business  litigators  before  going  on  the  bench.  I  would  like  to  think  that  this 
background  enabled  me  to  make  a  special  contribution  to  the  law  of  the  circuit  in 
important,  if  not  glamorous,  areas  of  federal  law  such  as  securities,  antitrust  and 
tax.  I  believe  that  my  background  as  a  business  litigator  was  appreciated  by  my 


268 

former  colleagues  on  the  Ninth  Circuit,  and  that  they  would  also  appreciate  the  spe- 
cial contribution  Kim  could  make  to  the  commercial  law  of  the  circuit. 

On  a  personal  note,  Jane  and  I  recently  shared  a  delightful  weekend  at  our  home 
in  Deer  Valley  with  two  old  friends  of  yours,  Nancy  McGregor  and  Neil  Manne.  As 
you  may  know,  Neil  has  established  himself  as  a  superstar  trial  lawyer  at  Sussman 
Godfrey  in  Houston.  Neil  was  one  of  my  original  law  clerks  in  1980-81  before  mov- 
ing on  to  Washington  where  he  served  on  the  staff  of  the  Senate  Judiciary  Commit- 
tee and  later  as  chief  of  staff  for  Senator  Specter. 

More  importantly,  while  he  was  in  Washington,  he  met  Nancy  McGregor,  who  was 
then  fresh  out  of  Harvard  Law  School.  Nancy,  as  you  have  known  much  longer  than 
I,  is  the  daughter  of  Jack  McGregor,  yoiu*  old  law  school  friend.  Incidentally,  Neil 
recalls  that  someone  told  him  that  you  were  Jack's  campaign  manager  when  he  was 
elected  to  the  state  senate  in  Pennsylvania  while  still  a  law  student  at  Pitt.  Nancy 
has  a  different  recollection  but  admits  that  her  credibility  is  suspect  because  she 
was  only  five  at  the  time.  Perhaps  you  or  Jack  should  settle  this  family  dispute. 

Perhaps  we  can  schedule  Neil  and  Nances  next  visit  to  Deer  Valley  when  you  are 
back  home  so  that  we  all  can  have  dinner  together. 
Sincerely, 

William  A.  Norris. 


City  of  Los  Angeles, 
Los  Angeles,  CA,  February  5,  1998. 
Hon.  Orrin  G.  Hatch, 
Senate  Russell  Building, 
Washington,  DC. 

Dear  Senator  Hatch:  I  hope  all  is  going  well  with  you  and  yoiu*  family.  I  write 
today  on  a  matter  of  great  personal  importance.  I  wish  to  voice  my  wholehearted 
support  for  the  judicial  appointment  of  Kim  Wardlaw  to  the  Ninth  Circuit  Court  of 
Appeals. 

I  have  known  ICim  for  fifteen  years.  She  served  as  Senior  Advisor  for  my  mayoral 
campaign,  and  was  responsible  for  my  televised  debate  preparation.  During  my  cam- 
paign I  reUed  on  her  extensively  for  input  on  numerous  policy  issues.  More  impor- 
tantly, I  am  very  close  friends  with  Kim  and  her  husband.  I  was  pleased  to  be  asked 
to  become  godfather  to  their  daughter,  Katie  Ann  at  her  baptism.  Because  of  our 
close  relationship,  I  have  asked  Kim  to  preside  over  my  upcoming  marriage  cere- 
mony. 

I  last  wrote  on  Kim's  behalf  in  support  of  her  appointment  to  the  District  Court 
for  the  Central  District  of  CaUfomia.  As  I  predicted,  she  has  rapidly  developed  an 
outstanding  reputation  as  a  federal  judge.  She  has  been  moderate,  business-ori- 
ented, tough  on  crime,  and  carefully  adheres  to  controUing  legal  precedent.  As  the 
enclosed  articles  note,  her  nomination  has  received  high  praise  from  all  quarters. 
She  has  demonstrated  she  has  the  intellectual  capacity  for  the  job,  and  has  handled 
numerous  lengthy,  high-profile  cases.  She  is  well-respected  by  colleagues  appointed 
from  both  sides  of  the  aisles,  and  has  widespread  support  from  prominent  members 
of  the  Los  Angeles  business  and  legal  communities. 

Her  academic  and  professional  background  will  serve  the  Court  of  Appeals  well. 
As  a  partner  at  O'Melveny  and  Myers,  she  represented  many  Fortune  500  compa- 
nies. She  had  a  reputation  as  an  inteUigent,  fair  minded,  creative  and  highly-skilled 
attorney.  She  was  a  strong,  but  always  coUegial,  advocate  of  her  positions.  Her  ex- 
tensive training  and  experience  in  nimierous  areas  of  federal  legal  practice,  particu- 
larly business  litigation,  has  contributed  to  her  excellence  as  a  federal  judge.  She 
has  devoted  much  of  her  life  to  public  service.  She  is  active  in  both  community  and 
professional  associations. 

But,  above  all,  Kim  remains  a  trusted  friend  and  confidant.  She  is  a  person  of 
honesty  and  integrity.  I  have  total  and  complete  faith  and  confidence  in  her.  With 
your  prior  support,  she  fulfilled  her  dream  of  becoming  a  federal  district  court  judge. 
She  now  has  been  nominated  for  a  weU-deserved  elevation.  It  is  my  sincere  hope 
that  the  Senate  Confirmation  Hearings  wiU  be  conducted  with  all  due  speed  so  that 
the  Ninth  Circuit  might  benefit  from  her  moderating  influence. 

If  you  have  any  further  questions  about  Kim  on  ner  appointment,  please  call  me 
anytime.  If  there  is  anything  I  can  do  to  further  her  confirmation,  please  let  me 
know. 

Sincerely, 

Richard  J.  Riordan, 

Mayor. 
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Los  Angeles  Police  Department, 
Los  Angeles,  CA,  February  19,  1998. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  It  has  recently  come  to  my  attention  that  Judge  Kim 
McLane  Wardlaw  of  the  United  States  District  Court  has  been  nominated  for  ap- 
pointment to  the  Ninth  Circuit  Court  of  Appeals.  Experience  has  taught  me  to  exer- 
cise discretion  when  offering  a  declaration  or  acting  as  a  reference  on  behalf  of  a 
colleague.  However,  in  this  case,  I  am  compelled  and  feel  a  strong  sense  of  respon- 
sibility to  lend  my  support  in  favor  of  this  gifted  jiuist. 

Having  been  a  law  enforcement  practitioner  for  well  over  three  decades,  I  am 
acutely  aware  of  the  urgent  need  for  thoughtful  and  reflective  representatives  on  the 
bench.  For  it  is  these  magistrates  who  help  to  define  the  manner  in  which  we  live 
and  lend  credibility  and  purpose  to  the  judiciary  process.  I  have  had  the  distinct 
pleasure  of  knowing  Judge  Wardlaw  for  many  years.  During  that  period,  she  has 
time  and  again  demonstrated  a  reverence  and  love  for  the  law  that  is  unsurpassed 
by  few.  That  she  has  served  faithfully  and  with  dignity  during  her  tenure  in  the 
District  Court  system  is  powerful  evidence  of  her  commitment  to  the  ideas  of  the 
equitable  enforcement  of  the  law.  I  have  always  been  impressed  with  Judge 
Wardlaw's  deUberative  interpretation  of  the  legal  matters  with  which  she  is  pre- 
sented. Her  knowledge  and  command  of  constitutional  issues  is  near  encyclopedic 
and  gives  those  who  appear  before  her  Covut  the  satisfaction  of  knowing  that  they 
were  the  recipient  of  just  and  uncompromising  deliberation. 

On  the  local  front.  Judge  Wardlaw  has  distinguished  herself  on  countless  occa- 
sions through  her  active  participation  in  governmental  and  municipal  affairs.  It  was 
a  result  of  her  personal  involvement  that  the  City  of  Los  Angeles  was  successful  in 
securing  the  necessary  funding  to  hire  additional  police  officers  and  technical  sup- 
port for  the  Los  Angeles  Police  Department.  She  has  made  numerous  contributions 
to  our  City,  most  notably  helping  to  elect  a  Mayor  who  has  been  a  true  ally  in  our 
continuing  effort  to  remain  tough  on  crime.  I  am  also  grateful  because,  unlike  oth- 
ers, she  has  a  thorough  understanding  of  and  sensitivity  to  issues  that  are  of  utmost 
importance  to  law  enforcement.  In  my  personal  dealings  with  Judge  Wardlaw,  I 
have  always  found  her  counsel  to  be  wise,  her  manner  temperate,  offering  a  sense 
of  balance  that  at  its  core  yields  fairness  and  objectivity.  The  success  of  those  who 
sit  in  seats  of  judicial  prominence  depends  upon  the  approbation  of  those  for  whom 
thev  serve.  In  the  case  of  Judge  Wardlaw,  she  has  indeed  garnered  the  acceptance 
and  respect  of  colleague  and  community  alike.  She  truly  embodies  the  integrity  and 
commitment  needed  to  succeed  in  this  important  post.  She  has  indeed  earned  the 
right  to  take  the  next  step  on  the  ladder  of  increased  responsibility. 

Please  know  that  my  endorsement  for  Judge  Wardlaw  transcends  any  personal 
or  partisan  support  and  speaks  graphically  to  the  need  of  appointing  a  jurist  to  this 
Appellate  Court  who  has  a  clear  understanding  of  the  needs  of  the  people.  I  would 
therefore  urge  you  to  recommend  Judge  Wardlaw  for  nomination  to  the  Ninth  Dis- 
trict Court  of  Appeals  and  that  she  receive  the  Committee's  highest  signature  of 
support. 

Thank  you  in  advance  for  allowing  me  to  express  my  advocacy. 
Very  truly  yours, 

Bernard  C.  Parks, 

Chief  of  Police. 


U.S.  District  Court, 
Central  District  of  California, 

Los  Angeles,  February  1 1,  1998. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  writing  you  in  support  of  the  appointment  of  District 
Judge  Kim  McLane  Wardlaw  to  the  Ninth  Circuit  Court  of  Appeals.  While  I  will 
deeply  regret  the  loss  of  Judge  Wardlaw  as  a  colleague  on  this  Court  as  well  the 
loss  of  her  advice  and  counsel,  I  am  persuaded  that  she  will  bring  all  of  the  nec- 
essary skills  to  the  Ninth  Circuit  Court  of  Appeals  and  her  appointment  will  en- 
hance that  bench.  Her  appointment  will  be  a  significant  loss  to  this  Court. 

I  have  come  to  know  Judge  Wardlaw  since  her  appointment  to  this  Court  and 
have  had  the  opportunity  not  only  of  observing  the  end  result  of  her  judicial  work. 
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but  also  have  developed  a  personal  friendship  with  her.  In  our  Court,  we  have  a 
lunchroom  for  the  judges  where  we  gather  informally  and  have  the  opportunity  to 
discuss  mutual  problems  or  to  explore  unique  situations  that  develop  in  our  individ- 
ual courtrooms  from  day  to  day.  Through  these  meetings,  therefore,  we  are  able  to 
develop  a  more  personal  relationship  as  well  as  to  come  to  understand  the  thinking 
and  abilities  of  the  members  of  our  Court.  So  it  is  based  upon  this  knowledge  as 
well  as  my  knowledge  of  cases  which  she  has  handled  (a  number  of  them  quite  high 
profile)  that  I  have  been  able  to  assess  her  judicial  endeavors.  She  has  become  a 
very  solid  member  of  the  Court,  is  moderate  in  her  views  and  has  no  discernible 
agenda  other  than  to  resolve  cases  based  on  the  facts  consistent  with  the  applicable 
law.  She  has  displayed  marked  intellectual  skins  as  a  judge  and  has  shown  dili- 
gence in  preparing  herself  for  her  calendars  in  Court.  Since  we  park  in  the  same 
garage,  I  nave  seen  her  on  a  Monday  morning  returning  to  work  with  many  heavily 
ladened  briefcases  which  encompass  her  weekend  preparation  for  her  calendar  that 
week.  As  a  senior  judge,  I  know  what  this  workload  entails  and  am  delighted  that 
I  no  longer  have  as  heavy  a  responsibility. 

Judge  Wardlaw  has  willingly  and  effectively  participated  in  the  administrative 
business  of  the  Court.  Her  remarks  are  thoughtful,  efficient  and  always  construc- 
tive. 

I  am  mindful,  of  course,  of  the  dispute  that  has  been  swirling  around  the  question 
of  filling  judicial  vacancies  for  the  past  couple  of  years  and  I  believe  I  understand 
the  reasons  for  it.  This  recommendation  of  approval  of  her  appointment  is,  there- 
fore, not  given  lightly. 

To  the  extent  that  political  credentials  may  be  of  any  weight,  I  would  like  to  state 
that  I  was  elected  to  four  terms  of  the  Assembly  of  the  California  Legislature  as 
a  Republican  candidate,  that  I  was  appointed  as  United  States  Attorney  for  two 
terms  by  F*resident  Eisenhower,  that  I  have  served  as  State  Chairman  and  Vice 
Chairman  of  the  RepubUcan  State  Central  Committee  and  that  I  was  appointed  to 
the  position  that  I  now  hold  by  President  Gerald  Ford. 

I  believe  that  Judge  Wardlaw  would  be  a  splendid  addition  to  the  Ninth  Circuit 
Court  of  Appeals  and  I  would  have  complete  confidence  in  her  integrity,  knowledge 
of  the  law  and  intellectual  ability  in  grading  my  papers  or  appeal.  I  wholeheartedly 
vu-ge  approval  of  her  nomination  to  the  Ninth  Circuit  Court  of  Appeals. 

Thank  you  for  your  courtesy. 
Sincerely. 

Laughlin  E.  Waters, 

Senior  Judge. 


Marriott  International,  Inc., 

Corporate  Headquarters, 
Washington.  DC,  February  4,  1998. 
Hon.  Orrin  G.  Hatch, 
U.S.  Senate,  Washington,  DC. 

Dear  Orrin:  In  September  of  1995  I  wrote  you  with  respect  to  Kim  McLane 
Wardlaw.  That  letter,  a  copy  of  which  is  enclosed,  was  sent  in  support  of  Kim's  nom- 
ination for  the  United  States  District  Court  for  the  Central  District  of  California. 
You  were  supportive  and  Kim  was  confirmed  by  the  RepubUcan  Senate  in  December 
of  1995.  During  the  time  Kim  has  been  on  the  Federal  bench  she  has  demonstrated 
that  she  is  not  a  judicial  activist,  but  has  followed  precedent  as  a  moderate,  busi- 
ness oriented  judge. 

Kim  is  being  proposed  for  elevation  to  the  9th  Circuit.  For  the  reasons  given  in 
our  September  1995  letter,  Joe  Ryan,  our  Executive  Vice  President  and  General 
Counsel,  continues  to  be  quite  supportive  of  her  appointment.  This  letter  is  really 
to  convey  his  thoughts  to  you. 

As  always,  if  you  have  any  questions,  please  feel  free  to  call  Joe  at  (301)  380- 
7553. 

Best  personal  regards, 

J.W.  Marriott,  Jr. 


September  7,  1995. 
Hon.  Orrin  G.  Hatch, 
U.S.  Senate,  Washington,  DC. 

Dear  Orrin:  Recently,  President  Clinton  sent  the  name  of  Kim  McLean  Wardlaw, 
to  the  Senate  for  confirmation  as  a  United  States  District  Judge  for  the  Central  Dis- 


271 

trict  of  California.  I  understand  that  Kim's  nomination  could  come  to  the  Judiciary 
Committee  early  this  month.  Joe  Ryan,  our  new  Executive  Vice  President  and  Gen- 
eral Counsel,  was  formerly  the  managing  partner  of  O'Melveny  &  Myers,  where  Kim 
was  also  a  partner.  We  thought  it  would  be  useful  for  you  to  have  a  little  more  back- 
ground on  her. 

For  your  information,  Joe  was  the  best  man  at  Kim  and  her  husband  Bill's  wed- 
ding, and  is  the  godfather  of  their  son.  The  famiUes  have  been  close  personally  and 
professionally  for  over  20  years.  Although  Kim  is  a  Democrat,  in  Joe's  opinion  she 
is  not  doctrinaire.  She  and  her  husband  are  close  personal  advisers  to  Richard  Rior- 
dan,  the  Republican  Mayor  of  Los  Angeles.  Kim  is  a  very  bright,  extremely  ener- 
getic, young  woman  who  would  improve  the  quality  of  the  Federal  bench  in  Los  An- 
geles. Joe  feels  she  can  do  the  job  and  her  nomination  should  be  favorably  consid- 
ered. If  you  have  any  questions,  you  can  call  Joe  at  301-380-7553. 

Tom  and  Don  Ladd  are  trying  to  arrange  a  meeting  where  they  can  introduce  Joe 
to  you.  However,  we  thought  it  might  be  useful  for  you  to  have  this  letter  in  ad- 
vance. 

Best  personal  regards, 

J.W.  Marriott,  Jr. 

Senator  Kyl.  Senator  Kohl,  you  have  arrived.  Do  you  have  any 
opening  statement  you  would  like  to  make  before  proceeding  with 
the  nominee. 

Senator  KOHL.  No.  Thank  you,  Mr.  Chairman. 

Senator  Kyl.  OK.  Thank  you. 

Then,  in  that  case,  let  me  turn  to  our  two  North  Dakota  Sen- 
ators, Senator  Conrad  and  Senator  Dorgan.  Who  would  like  to  pro- 
ceed? 

Senator  Conrad.  I  will  go  ahead. 

Senator  Kyl.  Senator  Conrad, 

STATEMENT  OF  HON.  KENT  CONRAD,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  NORTH  DAKOTA 

Senator  CONRAD.  Senator  Kyl,  Mr.  Chairman,  thank  you  very 
much  for  holding  this  hearing,  and  thank  you  even  more  for  includ- 
ing John  Kelly's  nomination  for  the  Eighth  Circuit  Court  of  Ap- 
peals in  the  hearing  order. 

John  is  here  and  accompanied  by  his  family,  and  maybe  we  could 
introduce  them.  I  would  ask  John  to  stand,  his  wife,  who  we  all 
know  as  Tish  Kelly,  the  former  Speaker  of  the  North  Dakota  House 
of  Representatives;  their  sons,  David,  Peter,  and  Dan.  I  might  add 
that  Dan  until  recently  was  on  my  staff  here  in  Washington.  Their 
family  members,  Genny  Matthews,  a  niece;  Matt  Greeley,  a  cousin; 
and  Bill  Scouton,  who  is  a  friend  of  the  family.  In  addition,  Kim 
Copeland,  who  is  on  Senator  Dorgan's  staff,  is  also  a  friend  of  the 
family  and  is  here  as  well. 

Senator  Kyl.  We  welcome  you  all.  Thank  you  all  for  being  here. 

Senator  Conrad.  Mr.  Chairman  and  members  of  the  committee, 
John  Kelly  is  one  of  the  most  distinguished  members  of  the  bar  of 
the  State  of  North  Dakota.  He  is  a  North  Dakota  native,  graduated 
from  one  of  the  Nation's  preeminent  law  schools.  He  has  had  a  dis- 
tinguished career  in  the  law,  rising  to  the  presidency  of  the  Vogel 
law  firm,  which  is  among  the  most  prominent  in  the  State  of  North 
Dakota. 

John  is  widely  recognized  as  one  of  the  outstanding  practitioners 
of  law  in  our  State.  He  has  a  wealth  of  experience  as  a  counsel  for 
both  plaintiffs  and  defendants.  He  has  practiced  in  State  and  tribal 
courts.  He  has  ably  represented  clients  in  Federal  courts  before  the 
eighth  circuit  and  in  the  U.S.  Supreme  Court. 
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John  Kelly  has  earned  the  respect  of  people  across  the  State  of 
North  Dakota  for  his  distinguished  service.  Since  the  President 
submitted  his  nomination,  we  have  had  just  an  outpouring  of  sup- 
port. I  want  to  make  part  of  the  record  this  list  of  letters  of  people 
who  have  written  saying  John  Kelly  is  the  man  for  this  position. 
Let  me  just  hit  the  highlights  of  people  who  have  written. 

Alan  Olson,  former  Republican  Governor  of  the  State  of  North 
Dakota,  and  former  attorney  general  of  the  State  of  North  Dakota; 
Robert  Wefald,  another  former  Republican  attorney  general  for  the 
State  of  North  Dakota;  Steven  Easton,  a  former  Republican  U.S. 
attorney  for  North  Dakota  and  a  former  Republican  national  com- 
mitteeman; the  majority  and  minority  leaders  for  both  houses  of 
the  North  Dakota  Legislature;  the  Republican  chairman  of  the 
State  Senate  Judiciary  Committee;  the  Republican  president  of  the 
State  Public  Service  Commission;  and  many  others  from  across  our 
State. 

Senator  Kyl.  I  didn't  know  you  had  that  many  Republicans  in 
North  Dakota.  Things  are  looking  up.  [Laughter.] 

Senator  Conrad.  Let  me  tell  you,  Mr.  Chairman,  a  lot  of  Demo- 
crats as  well. 

Senator  Kyl.  I  am  well  aware. 

Senator  CONRAD.  We  are  very  proud  of  the  support  that  he  has 
received  from  both  sides  of  the  political  fence. 

Senator  Kyl.  That  entire  document  will  be  included  in  the 
record. 

Senator  Conrad.  We  appreciate  that  very  much. 

[The  letters  follow:] 

U.S.  Court  of  Appeals, 

Eighth  Circuit, 
Little  Rock,  AR,  March  13,  1998. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

Dear  Mr.  Chairman:  We  now  have  one  vacancy  on  the  United  States  Court  of 
Appeals  for  the  Eighth  Circuit  out  of  eleven  active  judgeships.  We  are  blessed  with 
seven  Senior  Circuit  Judges,  all  of  whom  work,  and  our  ten  judges  in  regular  active 
service  are  more  than  holding  up  their  end,  but  we  hope  that  Qie  existing  vacancy 
will  be  filled  as  promptly  as  possible.  There  is  no  dissent  on  that  proposition  in  this 
Circuit.  All  members  of  the  Coiu-t  of  Appeals  beUeve  that  the  vacancy  should  be 
filled. 

The  President  has  nominated  John  Kelly  of  North  Dakota  for  this  position,  and 
his  nomination  is  now  pending  before  the  Senate  Judiciary  Committee.  If  his  nomi- 
nation is  confirmed  by  the  Senate,  Mr.  Kelly  would  succeed  Frank  Magill,  also  of 
North  Dakota.  Mr.  Kelly  is  a  practicing  lawyer  of  long  service  and  great  distinction. 
To  my  knowledge,  there  is  nothing  controversial  in  his  record  that  would  make  con- 
firmation problematic,  though  of  course  the  decision  on  that  question  is  for  the  Sen- 
ate to  make. 

Last  September,  at  the  request  of  Chairman  Grassley,  I  testified  on  the  need  for 
filling  this  vacancy.  A  copy  of  my  testimony  is  enclosed.  Statistical  and  other  infor- 
mation about  the  caseload  of  our  Court  and  our  need  to  be  at  full  strength  is  con- 
tained in  the  testimony.  At  the  hearing  in  September,  no  one  suggested  that  the 
vacancy  on  our  Court  should  not  be  filled.  I  hope  very  much  that  your  Committee 
will  schedule  an  early  hearing  on  this  nomination,  always  of  course  acting  consist- 
ently with  the  duty  of  the  Senate  to  consider  nominations  with  the  care  that  ap- 
pointments of  such  importance  deserve. 

It  was  a  real  pleasure  to  hear  you  at  the  meeting  of  the  Judicial  Conference  on 
Tuesday.  You  have  always  been  a  champion  of  the  public  interest  in  the  administra- 
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tion  of  justice,  and  a  defender  of  the  proper  independence  of  the  Judicial  Branch. 
We  are  grateful  for  your  consistent  support. 
Respectfully  yours, 

Richard  S.  Arnold, 

Chief  Judge. 


U.S.  Court  of  Appeals 
FOR  THE  Eighth  Circuit, 
Fargo,  ND,  March  18,  1998. 
Senator  Orrin  G.  Hatch, 
Chairman,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  wish  to  enthusiastically  support  John  Kelly  as  my  suc- 
cessor on  the  United  States  Court  of  Appeals  for  the  Eighth  Circuit.  Although  we 
have  a  history  of  representing  opposing  clients  for  over  thirty  years,  I  have  the  high- 
est regard  for  John.  He  will  be  a  good  judge  and  will  serve  with  distinction.  I  know 
nothing  controversial  about  him. 
Sincerely, 

Frank  Magill, 

Circuit  Judge. 


March  30,  1998. 
Hon.  Orrin  G.  Hatch, 
U.S.  Senator, 

Chairman,  Senate  Judiciary  Committee, 
Washington,  DC. 

Dear  Senator  Hatch:  I  strongly  support  John  Kelly  of  North  Dakota  to  fill  the 
current  vacancy  on  the  United  States  Court  of  Appeals  for  the  Eighth  Circuit.  I 
have  been  a  federal  circuit  judge  for  more  than  thirty  years  serving  as  a  judge  on 
my  own  circuit,  the  Eighth,  and  a  visiting  judge  on  many  of  our  sister  circuits  and 
as  a  visiting  federal  district  judge  on  several  occasions.  I  am  well  aware  of  the  quali- 
fications necessary  for  a  fair  and  able  federal  judge. 

I  have  known  Mr.  Kelly  for  thirty-five  years.  For  five  years  he  served  as  an  associ- 
ate and  then  partner  in  my  law  firm  in  Fargo,  North  Dakota.  After  I  left  the  firm 
in  1968,  I  have  been  aware  of  Mr.  Kell/s  work  as  a  lawyer.  He  is  a  fine  lawyer, 
one  of  the  best  in  this  state,  a  man  of  great  character  and  a  person  highly  regarded 
in  his  community  and  in  the  State  of  North  Dakota.  I  have  no  doubt  that  he  will 
be  a  great  judge.  His  appointment  will  be  looked  upon  with  great  favor  by  the  citi- 
zens of  this  state. 

I  urge  his  early  appointment.  Our  court,  the  Eighth  Circuit,  has  great  need  for 
another  active  judge  to  replace  Frank  Magill,  my  successor,  who  has  taken  senior 
status. 

Sincerely, 

Myron  H.  Bright, 
U.S.  Senior  Circuit  Judge. 


March  31,  1998. 

Hon.  Orrin  G.  Hatch, 

Chairman,  Senate  Judiciary  Committee, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  writing  to  extend  my  enthusiastic  support  for  the 
nomination  of  Mr.  John  Kelly  to  the  Eighth  Circuit  Court  of  Appeals.  Mr.  Kelly  was 
nominated  by  President  Clinton  on  January  27th  of  this  year.  I  believe  he  is  an 
ideal  candidate  for  the  federal  bench  and  so,  I  urge  you  to  schedule  a  confirmation 
hearing. 

Over  his  20  vear  tenure  as  President  of  Vogel  Law  Firm  in  North  Dakota,  Mr. 
Kelly  has  developed  a  solid  reputation  for  accurate,  fair  and  thorough  representa- 
tion of  his  chents  at  both  the  trial  and  appellate  levels.  His  expertise  is  widely  ac- 
knowledged and  respected  throughout  the  Upper  Midwest.  His  eight  years  of  service 
as  President  of  the  North  Dakota  Bar  Board  and  his  ciurent  position  as  state  chair 
of  the  American  College  of  Trial  Lawyers  are  testament  to  his  widespread  bi-par- 
tisan support. 
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Senator  Hatch,  North  Dakota  has  been  unrepresented  at  the  appellate  level  in  the 
Eighth  Circuit  for  over  a  year.  I  believe  Mr.  Kelly  possesses  the  ideal  qualifications 
and  expertise  to  fill  this  void  and  I  urge  you  to  schedule  a  hearing  so  that  review 
of  his  nomination  can  be  advanced. 

Again,  I  hold  Mr.  Kelly  in  the  highest  regard  and  believe  he  would  make  an  out- 
standing federal  jurist.  I  highly  recommend  his  worthy  nomination  for  your  consid- 
eration. 

Sincerely, 

Earl  Pomeroy, 
Member  of  Congress. 


House  of  Representatives, 
Washington,  DC,  February  27,  1998. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Orrin  Hatch:  I  am  writing  to  offer  my  full  and  enthusiastic  sup- 
port of  John  Kellj^s  nomination  to  the  8th  Circuit  Court  Bench. 

I  have  known  John  for  several  decades  as  he  was  my  family's  attorney  back  in 
North  Dakota  for  many  years.  I  know,  firsthand,  of  John's  impressive  skills  and  his 
vast  understanding  of  the  law  and  its  evolution. 

In  addition  to  John's  sterling  record  of  professional  excellence  in  private  practice, 
he  served  as  F*resident  of  the  North  Dakota  Bar  Board  for  eight  years  and  is  the 
current  North  Dakota  State  Chair  of  the  American  College  of  Trial  Lawyers. 

John  Kelly  is  clearly  one  of  our  nation's  best  and  brightest  legal  minds  by  any 
measure  of  merit. 

John  has  estabUshed  a  distinguished  record  of  professional  excellence  and 
achievement.  I  know  he  would  make  a  great  judge  and  a  tremendous  addition  to 
the  8th  Circuit.  Thank  you  very  much.  Senator  Hatch,  for  your  kind  consideration 
of  John  Kelly's  most  deserving  credentials.  Please  let  me  know  if  I  can  ever  be  help- 
ful in  any  way. 
Sincerely, 

Jim  Ramstad, 
Member  of  Congress. 


March  31,  1998. 
Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Mr.  Chairman:  As  you  are  aware,  the  nomination  of  John  D.  Kelly  to  serve 
on  the  United  States  Court  of  Appeals  for  the  Eighth  Circuit  is  currently  pending 
before  the  Judiciary  Committee.  I  would  like  to  take  this  opportunity  to  endorse  his 
nomination  and  strongly  encourage  his  confirmation. 

John  is  from  my  hometown  of  Fargo,  North  Dakota,  and  I  am  well-acquainted 
with  his  considerable  talents  as  a  lawyer.  I  have  been  friends  with  John  and  his 
wife  Tish  for  over  30  years.  John  is  well-respected  in  North  Dakota  and  I  hold  him 
in  the  highest  esteem. 

I  urge  your  prompt  and  favorable  consideration  of  his  nomination.  John  will  make 
an  excellent  appellate  court  judge. 
Very  truly  yours, 

Jocelyn  Burdick, 
Former  U.S.  Senator  for  North  Dakota. 


KiRKPATRICK  &  LOCKHART,  LLP, 
Washington,  DC,  March  16,  1998. 
Hon.  Orrin  G.  Hatch, 
Senate  Judiciary  Committee, 
Washington,  DC. 

Dear  Orrin:  I  hope  that  the  Judiciary  Committee  will  consider  the  nomination 
of  John  D.  Kelly  to  serve  on  the  Covu-t  of  Appeals  for  the  Eighth  Circuit  at  the  earU- 
est  possible  date.  Mr.  Kelly  enjoys  support  from  both  sides  of  the  aisle  in  his  home 
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state  of  North  Dakota  and  I  am  confident  that  you  will  find  him  to  be  a  man  of 
integrity  and  intellect  who  will  well-serve  the  federal  judiciary. 

Similar  correspondence  is  being  directed  to  your  committee  colleagues.  I  look  for- 
ward to  the  committee's  hearing  regarding  Mr.  Kelly. 
Sincerely, 

Dick  Thornburgh. 


PEARCE  &  DURICK, 

Attorneys  at  Law, 
Bismarck,  ND,  February  19,  1998. 
Senator  Orrin  G.  Hatch, 
Chairman,  Judiciary  Committee, 
Washington,  DC. 

Dear  Senator  Hatch:  Please  consider  this  letter  an  endorsement  of  the  nomina- 
tion of  John  Kelly  to  the  U.S.  Court  of  Appeals  for  the  Eighth  Circuit. 

As  a  RepubUcan  activist  and  an  attorney  who  practices  in  federal  court,  I  was 
very  interested  in  the  President's  selection  of  a  judge  to  fill  the  substantial  shoes 
of  Judge  Frank  Magill.  [I  cxirrently  serve  as  the  RepubUcan  National  Committee- 
man for  North  Dakota.  In  the  past,  I  have  served  as  State  Republican  Treasurer 
and  as  a  Republican  candidate  for  state  office.  In  President  Bush's  administration, 
I  served  as  United  States  Attorney  for  the  District  of  North  Dakota.]  Frankly,  I  was 
concerned  by  several  of  the  potential  nominees.  This  concern  was  lifted  when  Presi- 
dent Clinton  announced  that  he  selected  John  Kelly  for  this  position. 

Mr.  Kelly  enjoys  a  strong  reputation  among  the  North  Dakota  bar.  He  is  a  hard 
working,  intelUgent  attorney.  He  has  that  most  important  element  of  character  for 
judges,  fairness.  I  am  confident  that  he  will  serve  North  Dakota,  the  Eighth  Circuit, 
and  the  United  States  with  distinction. 

I  urge  the  committee  to  forward  Mr.  Kelly's  nomination  to  the  full  Senate  as  expe- 
ditiously as  possible. 

If  I  can  provide  any  additional  information,  please  contact  me.  Thank  you  for  con- 
sidering my  views. 
Sincerely, 

Stephen  D.  Easton. 

P.S.  to  Senator  Jeff  Sessions: 

As  I  noted  in  an  earher  letter,  I  believe  that  the  Senate's  consideration  of  judicial 
nominees  is  an  important  function  and  that  each  nominee  should  be  thoroughly  re- 
viewed. Following  such  a  review,  I  believe  that  you  will  conclude  that  John  Kelly 
should  be  confirmed  for  the  Eighth  Circuit.  If  I  can  provide  any  additional  informa- 
tion (or  if  you  find  the  time  to  just  call  to  chat),  I  would  enjoy  hearing  from  you. 

Keep  up  the  good  work.  You  are  a  source  of  great  pride  among  the  "has-been  U.S. 
Attorneys"  gang! 

Steve. 


Robert  O.  Wefald,  P.C, 
Attorney  and  Counselor  at  Law, 

Bismarck,  ND,  February  27,  1998. 
Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  writing  to  give  my  unqualified  endorsement  to  the 
nomination  of  John  D.  Kelly  of  Fargo,  North  Dakota,  for  appointment  to  the  United 
States  Court  of  Appeals  for  the  Eighth  Circuit.  John  Kelly  is  an  outstanding  attor- 
ney and  a  tenacious  advocate  for  his  clients.  He  respects  the  Constitution  and  the 
law.  As  a  judge  on  the  Court  of  Appeals,  he  will  always  keep  the  Constitution  of 
our  great  nation  at  the  center  of  his  decisions.  He  will  not  be  a  judge  who  attempts 
to  create  new  law  through  his  decisions,  nor  will  he  be  swayed  by  social  arguments. 
The  law  and  its  proper  application  to  the  facts  of  the  case  before  him  will  always 
be  his  guiding  principal. 

I  have  known  John  Kelly  since  I  began  to  practice  law  in  North  Dakota  in  1970, 
and  I  have  had  the  opportunity  of  working  with  him  on  the  opposite  sides  of  several 
matters.  He  has  always  been  a  worthy  and  respectful  opponent.  I  have  always  been 
proud  of  the  fact  that  we  are  both  graduates  of  the  University  of  Michigan  Law 
School.  Since  I  have  known  him,  he  has  always  been  a  very  respected  member  of 
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one  of  North  Dakota's  leading  law  firms.  His  reputation  among  the  members  of  the 
North  Dakota  bar  and  the  bar  of  the  Federal  Court  is  of  the  highest  order. 

I  am  aware  of  the  concern  that  has  been  reported  about  the  social  and  political 
agendas  of  many  of  those  nominated  by  President  Clinton  for  positions  on  the  Fed- 
eral bench.  I  can  assure  you  that  no  one  I  know  has  any  such  concern  about  John 
Kelly.  North  Dakota  is  a  conservative  state  and  the  vast  majority  of  our  politicians 
and  attorneys,  whether  they  be  Republicans  or  Democrats,  are  rather  conservative 
in  their  fiscal  and  social  views.  John  Kelly  is  not  known  for  being  an  advocate  of 
liberal  social  causes,  rather  he  has  a  reputation  of  simply  being  an  outstanding  law- 
yer who  skillfully  marshals  the  facts  of  his  cases  and  applies  the  law  to  them. 

I  served  as  North  Dakota's  last  Republican  Attorney  General,  and  I  appreciate  the 
politics  necessarily  inherent  in  any  appointment  to  the  Federal  bench.  Certainly 
President  Clinton  has  the  right  to  nominate  qualified  attorneys  based  on  political 
considerations.  I  can  assure  you,  however,  as  a  life  long  Republican  and  the  hus- 
band of  a  Republican  elected  state  official.  Public  Service  Commissioner  Susan  E. 
Wefald,  that  I  would  not  for  a  moment  support  the  nomination  of  John  Kelly  if  I 
thought  he  would  be  incUned  in  any  way  whatsoever  to  do  anything  other  than 
apply  a  strict  interpretation  of  the  Constitution  and  the  law  to  the  facts  of  the  case 
before  him.  He  has  no  hidden  social  or  poUtical  agenda.  He  is  too  bright,  too  capable 
and  he  has  too  much  integrity  for  anything  other  than  fair  treatment  of  all  those 
who  cases  are  before  him  in  accordance  to  the  justice  they  deserve  under  the  Con- 
stitution and  the  law  as  applied  to  the  facts  of  their  cases,  regardless  of  the  social 
or  political  outcome. 

John  D.  Kelly  will  be  an  outstanding  member  of  the  United  States  Court  of  Ap- 
peals for  the  Eighth  Circviit.  I  urge  you  and  your  committee  to  act  favorably  on  has 
nomination.  This  is  a  nomination  you  can  set  apart  from  those  about  which  the  Sen- 
ate may  be  concerned.  There  is  no  need  to  delay  this  nomination.  This  is  a  nomina- 
tion the  Senate  can  act  on  with  confidence.  This  is  a  nomination  that  is  good  for 
North  Dakota,  good  for  the  United  States  Court  of  Appeals  for  the  Eighth  Circuit, 
and  good  for  the  United  States  of  America! 

Please  contact  me  if  you  have  any  questions  or  comments. 
Very  Respectfully, 

Robert  O.  Wefald. 


Republican  National  Committee, 

West  Fargo,  ND,  March  3,  1998. 
Dear  Senator  Hatch:  I  am  writing  to  express  my  support  for  the  nomination  of 
John  D.  Kelly  to  the  Eighth  Circuit  Court  of  Appeals. 

Mr.  Kelly  is  a  highly  respected  member  of  the  North  Dakota  Bar  Association  and 
a  highly  respected  member  of  our  state.  He  is  viewed  by  his  peers  with  a  great  deal 
of  respect  and  admiration.  Mr.  Kelly's  nomination  to  the  Eighth  Circuit  Court  of  Ap- 
peals would  serve  the  court  and  our  country  well. 

Thank  you  for  your  consideration  of  Mr.  Kelly,  and  thank  you,  Senator  Hatch,  for 
your  service  to  our  country. 
Sincerely, 

Bernde  L.  Dardis, 
Former  National  Committeeman  for  North  Dakota. 


February  27,  1998. 

Senator  Orrin  Hatch, 

Chmn,  Senate  Judiciary  Committee, 

Washington  DC. 

Dear  Senator  Hatch:  You  have  before  your  committee  the  nomination  of  Mr. 
John  D.  Kelly,  an  attorney  from  Fargo,  for  the  8th  Circuit  Court. 

This  man  is  one  of  the  finest  and  brightest  people  I  have  ever  known.  He  has, 
for  many  years,  been  the  one  person  fi-om  whom  I  have  sought  advice  and  counsel 
on  critical  issues,  both  legal  and  of  a  public  policy  nature. 

His  advice  has  always  been  superb.  I  was  governor  of  North  Dakota  when  your 
friend  and  one  of  my  best  fiiends.  Norm  Bamgerter,  was  governor  of  Utah.  Those 
were  tough  years  in  production  oriented  states  like  Utah  and  North  Dakota.  PubUc 
leaders  could  not  be  influenced  by  personal  or  partisan  prejudices.  We  had  to  do  our 
utmost  to  do  what  was  best  for  all  of  the  people  of  the  state.  John  Kelly  was  always 
there  to  help  me  see  what  was  phony  or  short-sighted  and  to  help  me  do  what  was 
right. 
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His  appointment  will  be  applauded  by  everyone  who  knows  him.  And  he  will  be 
a  credit  to  the  court  and  to  all  that  is  fundamental  to  American  democracy. 

I  ardently  hope  that  his  confirmation  can  move  quickly,  and  if  there  is  anything 
that  I  can  do  to  help  the  process,  please  let  me  know. 
Sincerely, 

George  A.  Sinner. 


Independent  Community 
Bankers  of  Minnesota, 
Eagan,  MN,  March  12,  1998. 
Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  write  in  support  of  U.S.  Senate  confirmation  of  John  D. 
Keliys  nomination  to  the  U.S.  Court  of  Appeals  for  the  Eighth  Circuit.  My  service 
as  the  Republican  Attorney  General  (1972-1980)  and  Governor  (1980-1984)  of 
North  Dakota  and  admission  to  practice  before  the  United  States  Supreme  Court, 
Federal  District  Courts  and  Court  of  Military  Appeals  and  the  Supreme  Courts  of 
the  States  of  North  Dakota  and  Minnesota  are  the  specific  context  of  my  unqualified 
and  enthusiastic  support  of  Mr.  Kell/s  nomination. 

I  have  known  John  personally  and  professionally  since  approximately  1967  when 
my  service  as  a  U.S.  Army  Judge  Advocate  was  completed  and  my  family  and  I  re- 
turned to  my  native  state  where  I  began  my  professional  career  with  the  North  Da- 
kota Legislative  Council,  later  practiced  law  and  then  was  elected  Attorney  General 
in  1972.  While  I  moved  to  Minnesota  in  1986  to  practice  law  and  later  accepted  my 
present  position  as  an  industry  association  executive  here,  I  remain  in  frequent  con- 
tact with  family,  friends  and  former  professional  and  business  associates  in, North 
Dakota  to  the  extent  that  my  knowledge  of  John  Kell/s  high  qualifications  far  this 
appointment  extends  to  the  present  date. 

As  to  his  quaUfications  for  the  Federal  bench,  I  know  him  to  be  one  of  the  region's 
better  trial  counsel  with  the  experience,  judgment  and  patience  to  excel  as  an  appel- 
late judge.  Related  to  legal  matters,  he  identifies,  prioritizes  and  communicates 
issues  quickly  and  well.  High  on  my  order  of  his  personal  attributes  are  both  a  good 
"Irish"  sense  of  humor  and  the  ability  to  hold  but  also  keep  firm  political  beliefs 
in  perspective. 

In  short,  John  Kelly  is  an  excellent  nominee  and  deserves  U.S.  Senate  confirma- 
tion. 

Sincerely, 

Allen  I.  Olson, 

President. 


Arthur  A.  Link, 
Bismarck,  ND,  March  2,  1998. 

Hon.  Orrin  G.  Hatch, 

Chairman,  Senate  Judiciary  Committee, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  John  D.  Kelly,  of  Fargo,  North  Dakota,  has  been  ap- 
pointed to  the  8th  Circuit  Court  of  Appeals  and  I  am  pleased  to  urge  his  confuroa- 
tion  by  your  committee  and  the  United  States  Senate. 

My  thirty-four  years  of  elective  office  in  North  Dakota  has  afforded  me  the  oppor- 
tunity to  become  acquainted  with  and  observe  the  qualifications  of  many  North  Da- 
kotans,  both  in  the  private  and  public  sector. 

I  have  personally  known  John  Kelly  for  most  of  his  years  of  professional  service. 
His  education,  military  service,  professional  qualifications  and  his  personal  de- 
meanor aU  stand  beyond  reproach.  His  thirty-five  years  of  experience  and  admis- 
sions to  practice  in  district  courts  and  the  U.S.  Supreme  Court  will  stand  him  in 
good  stead  to  serve  the  8th  Circuit  Court  of  Appeals. 

Justice  for  the  people  in  the  8th  Circuit  and  the  nation  will  be  well  served  by 
John  D.  KeUy. 


53-708    99-10 
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Thank  you  for  the  opportunity  to  present  my  recommendation. 
Sincerely, 

Arthur  A.  Link, 
NoHh  Dakota  Governor— 197 3-19S1. 
United  States  Congress— 1971-1973. 
North  Dakota  Legislature— 1947-1971. 


Fargo,  ND,  March  3,  1998. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Senate  Judiciary  Committee, 
Washington,  DC. 

Dear  Senator  Hatch:  I  am  pleased  to  support  the  nomination  of  John  D.  Kelly 
to  the  8th  District  Coiirt  of  Appeals,  and  I  urge  you  and  your  committee  to  fill  the 
vacancy  in  that  coxut  as  soon  as  possible. 

I  have  known  John  Kelly  for  forty  years  and  during  the  period  1961  to  1973  as 
Governor  of  North  Dakota  I  had  a  number  of  occasions  to  evaluate  his  work.  He 
is  a  low  profile,  even  handed  and  very  able  lawyer  who  will  make  a  fine  judge. 
Respectfully, 

William  L.  Guy. 


State  of  North  Dakota, 
Office  of  Attorney  General, 
Bismarck,  ND,  March  25,  1998. 
Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  write  to  you  requesting  that  the  Judiciary  Committee 
give  prompt  and  favorable  consideration  to  the  nomination  of  John  D.  Kelly  of  North 
Dakota  to  serve  as  a  judge  on  the  U.S.  Court  of  Appeals  for  the  Eighth  Circuit.  This 
nomination  should  not  be  controversial. 

Mr.  Kelly  enjoys  strong  support  on  a  bipartisan  basis  here  in  North  Dakota.  He 
has  a  well-earned  reputation  as  a  person  of  abiUty  and  integrity.  He  is  a  forceful 
but  fair  advocate  for  his  cUents. 

I  am  confident  that  as  an  appellate  judge,  John  Kelly  will  render  his  decisions 
in  accordance  with  applicable  law. 
Sincerely, 

Heidi  Heitkamp, 
Attorney  General. 


Department  of  Insurance, 

State  of  North  Dakota, 

March  6,  1998. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

Dear  Chairman  Hatch:  I  am  writing  you  today  regarding  the  nomination  of  John 
Kelly,  a  well-respected  attorney  from  Fargo,  North  Dakota,  to  serve  on  the  Court 
of  Appeals  for  the  Eighth  Circuit.  I  would  like  to  take  this  opportunity  to  urge  Mr. 
Kelly's  confirmation  and  to  try  and  introduce  you  to  a  man  who  I  am  sure  will  make 
an  extremely  thoughtful  and  thought  provoking  member  of  the  bench. 

I  was  personally  very  excited  to  hear  that  President  Clinton  had  nominated  Mr. 
Kelly  to  serve  on  the  Court  of  Appeals  for  the  Eighth  Circuit.  I  have  known  John 
both  personally  and  professionally  for  the  past  twenty  years  and  hold  him  in  the 
highest  regard.  He  is  a  man  possessed  of  great  personal  integrity,  a  keen  intellect, 
and  an  even  temperament.  These  qualities,  along  with  the  vast  legal  experience  he 
has  gained  in  nearly  four  decades  of  practicing  law,  will  serve  him  well  on  the  fed- 
eral bench. 

Finally,  John  is  uniquely  qualified  to  represent  North  Dakota  at  the  appellate 
level.  He  is  a  native  of  North  Dakota  who  returned  home  after  completing  his  edu- 
cation and  a  stint  in  the  military.  He  and  his  wife  Tish,  who,  incidentally,  served 
as  a  member  of  North  Dakota's  Legislative  Assembly  for  twenty  years,  raised  three 
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sons  here.  He  will  bring  a  perspective  to  the  court  grounded  in  the  values  bom  of 
being  a  North  Dakotan. 

It  is  my  sincere  hope  that  the  Senate  Judiciary  Committee  will  confirm  the  nomi- 
nation of  John  Kelly  as  quickly  as  possible.  I  have  no  doubt  that,  if  confirmed,  Mr. 
Kelly  will  prove  a  credit  to  himself  and  the  federal  judiciary.  He  has  my  unqualified 
support. 

Sincerely, 

Glenn  Pomeroy, 
ND  Commissioner  of  Insurance. 


Public  Service  Commission, 

State  of  North  Dakota, 

February  24,  1998. 
Senator  Orrin  Hatch, 
U.S.  Senate, 
Washington,  DC. 

Dear  Senator  Hatch:  May  this  letter  serve  as  a  strong  endorsement  of  Mr.  John 
D.  Kelly  to  be  appointed  to  the  Eighth  Circuit  Court  of  Appeals. 

I  have  known  Mr.  Kelly  for  over  two  decades  and  he  has  been  practicing  law  in 
the  great  state  of  North  Dakota  for  more  than  three  decades.  During  the  17  years 
that  I  have  served  as  an  elected  member  of  the  North  Dakota  Public  Service  Com- 
mission, Mr.  Kelly  has  appeared  before  our  Commission  on  many  occasions. 

This  letter  is  to  inform  you  that  we  as  a  Commission  enjoy  Mr.  Kelly's  work  and 
we  look  upon  his  presentations  and  his  principles  with  a  great  deal  of  respect  and 
admiration. 

John's  appearances  before  the  Public  Service  Commission  have  always  been  guid- 
ed by  a  good  deal  of  common  sense  and  basic  good  judgment.  These  "down-to-earth" 
attributes  will  serve  him  well  during  his  tenure  as  a  circuit  coiirt  judge. 

Any  attention  and  priority  that  you  might  extend  to  the  consideration  of  Mr. 
Keliys  nomination  would  be  much  appreciated. 

I  wholeheartedly  endorse  Mr.  John  D.  Kelly  as  a  nominee  for  appointment  to  the 
Eight  Circuit  Court  of  Appeals. 
Sincerely, 

Leo  M.  Reinbold, 
President,  North  Dakota  Public  Service  Commission. 


State  of  North  Dakota, 
Office  of  the  State  Treasurer, 

March  6,  1998. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  It  has  been  brought  to  my  attention  that  President  Clin- 
ton has  nominated  John  Kelly,  a  Fargo,  North  Dakota,  attorney  to  serve  on  the 
Court  of  Appeals  for  the  Eighth  Circuit. 

I  understand  that  this  important  seat  has  been  vacant  for  well  over  a  year.  That 
would  leave  North  Dakota  the  only  state  in  the  Eighth  Circuit  unrepresented  at  the 
appellate  level.  I  am  encouraging  you  to  schedule  a  hearing  in  March  for  the  con- 
firmation of  John  Kelly. 

John  is  professionally  and  personally  very  competent  and  reliable,  and  would 
bring  instant  credibility  and  recognition  to  this  position.  Honesty,  integrity  and  loy- 
alty are  but  a  few  words  to  describe  John's  character. 

I  strongly  urge  you  to  schedule  John  Kelly's  confirmation  hearing  in  March.  Once 
you  review  his  qualifications,  I  know  you  will  agree  that  the  Senate  should  proceed 
with  the  nomination  of  John  Kelly  to  the  Eighth  Circuit. 
Sincerely, 

Kathi  Gilmore, 

State  Treasurer. 
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North  Dakota 
Department  of  Agriculture, 
Bismarck,  ND,  March  27,  1998. 
Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  was  very  pleased  when  President  Clinton  nominated 
John  Kelly,  a  prominent  Fargo,  North  Dakota,  attorney  to  serve  on  the  Court  of  Ap- 
peals for  the  Eighth  Circuit.  His  nomination  has  widespread  bipartisan  support  in 
North  Dakota. 

John  Kelly  has  focused  his  practice  on  trial  work,  handling  state  and  federal  mat- 
ters at  both  the  trial  and  appellate  levels.  He  has  tried  more  than  150  cases  to  com- 
pletion, representing  both  plaintiffs  and  defendants.  He  has  argued  at  least  50  ap- 
peals, including  one  before  the  United  States  Supreme  Court,  and  at  least  12  before 
the  Eighth  Circuit.  In  addition  to  his  trial  work,  he  has  maintained  a  substantial 
business  practice.  Kelly  has  been  active  in  civic  affairs  and  has  provided  his  services 
pro  bono  to  many  North  Dakotans. 

By  this  time,  I  am  sure  that  you  and  the  other  members  of  the  Judiciary  Commit- 
tee have  received  information  detailing  John  Kelly's  qualifications.  I  am  confident 
that  you  would  agree  with  me  that  there  should  be  no  controversy  about  his  con- 
firmation, given  his  qualifications,  experience,  and  professionalism.  And  since  North 
Dakota  is  the  only  state  in  the  Eightii  Circuit  without  representation  at  the  appel- 
late level,  I  urge  you  to  schedule  a  hearing  on  John  Kelly's  confirmation  in  early 
April. 
Thank  you. 
Sincerely, 

Roger  Johnson, 
Commissioner  of  Agriculture. 


North  Dakota  Senate, 
Bismarck,  ND,  March  6,  1998. 
Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  writing  this  letter  to  express  my  support  for  the  ap- 
proval of  the  nomination  of  Mr.  John  D.  Kelly  to  serve  on  the  Eighth  Circuit  Court 
of  Appeals.  His  name  is  before  your  committee  for  confirmation. 

I  have  known  Mr.  KeUy  for  a  number  of  years.  I  have  found  him  to  be  fairminded, 
and  I  believe  he  is  very  qualified  for  this  position.  1  am  sure  you  will  have  a  copy 
of  his  resimie  and  experience  and  can  judge  his  qualifications  for  yourself. 

He  understands  the  appropriate  role  of  the  judiciary  and  the  basic  separation  of 

powers.  I  would  not  expect  him  to  legislate  through  the  judiciary.  I  also  believe  that 

if  Mr.  Kelly  is  confirmed,  his  wiU  be  an  appointment  that  will  not  embarrass  you 

and  that  you  will  not  regret.  I  am  pleased  to  add  my  support  to  his  nomination. 

Sincerely, 

Senator  Gary  J.  Nelson, 

Majority  Leader. 


North  Dakota  Senate, 
Bismarck,  ND,  March  1,  1998. 
Hon.  Orrin  Hatch, 
Chairnan,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  This  is  a  letter  of  support  for  John  D.  Kelly  who  has  been 
nominated  to  serve  on  the  Eighth  Circuit  Court  of  Appeals. 

John  is  a  man  of  family  commitment.  He  has  remained  dedicated  to  his  wife  and 
family  fi"om  the  time  of  their  marriage  37  years  ago.  Not  only  has  John  kept  his 
family  intact  during  a  busy  career,  he  was  often  the  main  care  provider  during  his 
wife's  years  of  legislative  service.  We  need  more  people  like  this  in  positions  where 
they  are  role  models  to  others. 

John  is  a  bright  experienced  lawyer  at  the  height  of  his  capacity  and  energy.  It 
would  be  a  shame  if  he  wasn't  put  to  work  as  a  judge  immediately.  So  many  people 
complain  to  me  about  the  inordinate  delays  in  the  judicial  system.  You've  heard 
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about  the  North  Dakota  work  ethic;  well  John  is  its  poster  child!  Please  act  quickly 
in  his  appointment.  The  people  need  your  attention  to  this  as  soon  as  possible. 

Beyond  John's  impeccable  law  credentials,  John  is  a  stable,  thoughtful  man.  He 
is  committed  to  doing  an  excellent  job  in  a  judicial  career  in  the  same  way  he  is 
with  his  family  and  law  practice.  I  recommend  him  without  hesitation. 
If  you  care  to  call  me,  feel  free  to  do  so  at  my  work,  Catholic  Family  Service. 
Sincerely, 

Senator  TiM  Mathern. 


North  Dakota 
House  of  Representatives, 
Bismarck,  ND,  March  13,  1998. 
Senator  Orrin  Hatch, 
U.S.  Senate, 
Washington,  DC. 

Dear  Senator  Hatch:  I  am  writing  to  recommend  to  you  Mr.  John  Kelly  of 
Fargo,  North  Dakota  to  serve  on  the  8th  Circuit  Court  of  Appeals.  Mr.  Kelly  is  a 
well  respected  attorney  and  well  qualified  for  this  position. 

I  served  with  Mrs.  Kelly  in  the  North  Dakota  House  of  Representatives  before  she 
moved  to  the  North  Dakota  Senate.  My  association  with  her  and  Mr.  Kelly  although 
of  different  political  parties  was  cordial  and  respectful. 
Thank  you  for  your  consideration. 
Sincerely, 

Representative  John  Dorso. 


North  Dakota 
House  of  Representatives, 

Bismarck,  ND. 
Senator  Orrin  Hatch, 

Chairman,  U.S.  Senate  Judiciary  Committee, 
Washington,  DC. 

Dear  Senator  Hatch:  The  Senate  Judiciary  Committee  will  be  reviewing  the 
confirmation  of  John  D.  Kelly,  the  President's  appointment,  to  fill  the  open  position 
on  the  8th  Circuit  Court  of  Appeals.  In  my  letter  I  would  like  to  commit  my  support 
for  Mr.  Kelly's  confirmation. 

John  D.  KeUy  has  a  long  and  distinguished  career  in  the  legal  profession.  His  ex- 
perience includes  federal  and  state  trial  and  appellate  litigation  representation  for 
individual  and  corporate  chents.  Included  in  his  professional  experience  portfolio  is 
work  with  Native-Americans,  specifically  with  the  Turtle  Mountain  Band  of  Chip- 
pewa Indians.  As  an  attorney,  he  has  dealt  with  the  unique  jurisdictional  issues 
that  cross  federal,  state,  and  sovereign  tribal  jurisdictions.  This  is  very  valuable  ex- 
perience for  a  judge  serving  on  the  bench  of  a  circuit  court  of  appeals. 

Mr.  Kelly  has,  in  addition  to  his  broad  and  distinguished  career  as  an  attorney, 
been  involved  with  numerous  professional  organizations.  He  served  as  President  of 
the  North  Dakota  Bar  Association  from  1983  through  1991.  Currently  he  is  the 
North  Dakota  State  Chair  for  the  American  College  of  Trial  Lawyers.  His  list  of  pro- 
fessional memberships  also  includes  being  a  member  in  good  standing  with  the  Min- 
nesota Bar  Association  and  the  American  Bar  Association. 

As  a  citizen  John  Kelly  is  highly  regarded  in  his  community  and  across  the  state 
of  North  Dakota  and  the  upper-midwest  region.  He  is  a  person  with  high  profes- 
sional qualifications  and  an  individual  of  impeccable  personal  integrity.  It  is  with 
great  confidence  that  I  endorse  John  B.  Kelly's  confirmation  to  serve  as  judge  on 
the  8th  Circuit  Court  of  Appeals. 
Sincerely, 

Representative  Merle  Boucher, 
Minority  Leader,  North  Dakota  House  of  Representatives. 
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North  Dakota  Senate, 
Bismarck,  ND,  February  25,  1998. 
Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  This  letter  is  sent  in  support  of  confirmation  by  the  U.S. 
Senate  of  the  nomination  of  Mr.  John  D.  Kelly  of  Fargo,  North  Dakota  to  serve  on 
the  8th  Circuit  Court  of  Appeals.  I  understand  that  his  nomination  is  currently  be- 
fore your  committee  for  consideration. 

Mr.  Kelly  is  a  member  of  a  prestigious  Fargo,  North  Dakota  law  firm — one  of  the 
largest  in  the  state  of  North  Dakota — with  which  he  has  been  associated  for  35 
years.  I  can  state  from  personal  knowledge  that  over  the  years  Mr.  Kelly  has  earned 
a  reputation  within  North  Dakota  and  beyond  as  a  hardworking,  capable  and  highly 
ethical  practitioner  of  the  law.  He  is  known  for  possessing  a  wide  ranging  knowl- 
edge of  the  law  and  the  legal  process,  which  will  most  certainly  serve  the  residents 
of  this  circuit  well  should  his  appointment  be  confirmed. 

Additionally,  I  have  personal  experience  in  working  with  Mr.  Kelly  on  the  oppo- 
site side  of  at  least  one  recent  case,  and  can  assxire  you  that  while  he  represented 
his  client  with  the  zeal  and  enthusiasm  his  client  had  every  reason  to  expect,  at 
the  same  time  he  did  so  in  a  manner  that  was  of  the  highest  integrity  and  profes- 
sionalism. 

I  respectfully  ask  that  your  committee  favorably  consider  the  nomination  of  Mr. 
Kelly  to  this  important  post  and  that  you  recommend  his  appointment  to  the  full 
Senate  as  soon  as  your  schedule  permits.  If  you  have  any  further  questions,  or  de- 
sire any  further  information  fi-om  me,  I  invite  you  to  contact  me  at  any  time. 

Thank  you  for  your  attention  to  this  recommendation. 
Sincerely, 

Wayne  K  Stenehjem, 
Chairman,  North  Dakota  Senate  Judiciary  Committee. 


North  Dakota  Senate, 
Bismarck,  ND,  March  6,  1998. 
Re  John  D.  KeUy,  nominee  for  the  Eighth  Circmt  Court  of  Appeals. 
Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  pleased  to  recommend  to  you  John  D.  Kelly  for  the 
appointment  to  the  Eighth  Circuit  Court  of  Appeals. 

I  have  known  John  for  many  years.  We  have  been  courtroom  opponents.  I  have 
always  found  him  to  be  very  courteous  to  all  parties  and  at  all  times  to  have  a  pro- 
fessional demeanor  which  is  a  credit  to  the  bar  association.  John  is  an  extremely 
intelligent  individual  who  in  my  opinion  would  make  an  excellent  appellate  judge. 
Even  though  John  and  I  are  of  different  political  persuasion,  he  has  never  let  that 
interfere  with  our  personal  friendship  nor  with  our  professional  relationship. 

Not  only  is  he  an  outstanding  individual  in  his  chosen  profession,  but  he  has  also 
taken  the  time  to  be  active  with  many  bar  association  professional  groups.  His  re- 
sume will  attest  to  that. 

I  feel  extremely  confident  recommending  John  to  you  inasmuch  as  he  truly  is  an 
individual  with  all  of  the  attributes  necessary  to  serve  diligently  on  the  Eighth  Cir- 
cuit Court  of  Appeals. 
Sincerely, 

David  E.  Nething. 


Dalrymple  Farm, 
Casselton,  ND,  February  27,  1998. 
Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  writing  to  add  my  support  for  John  Kelly  to  serve 
on  the  Eighth  Circuit  Court  of  Appeals.  I  believe  his  name  is  now  before  the  Senate 
Judiciary  Committee. 

I  have  known  John  Kelly  for  many  years.  Although  he  argued  before  our  State 
Supreme  Court  agjiinst  the  postponement  of  the  special  election  in  which  I  ran  for 
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the  United  States  Senate  in  1992  (the  postponement  unfortunately  didn't  help  me), 
I  have  nonetheless  found  him  to  be  an  intelligent,  diligent,  and  most  fair  individual. 
Of  course,  John  is  not  a  member  of  my  political  party,  but  under  the  cir- 
cumstances it  is  only  fair  to  say  that  he  has  represented  a  wide  range  of  clients  over 
the  years  and  enjoys  an  excellent  reputation.  In  my  experience,  he  has  been  gen- 
erally moderate  in  his  views  and  promotes  no  particular  agenda. 

I  can  think  of  no  reason  why  John  Kelly  would  not  make  an  outstanding  Judge 
on  the  U.S.  Eighth  Circuit  Court  of  Appeals. 
Sincerely  yours, 

Representative  Jack  Dalrymple, 
Chairman,  ND  House  Appropriations  Committee. 


North  Dakota  Senate, 
Bismarck,  ND,  March  8,  1998. 
Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator:  It  is  with  great  pleasure  that  I  am  recommending  that  you  con- 
sider the  name  of  John  D.  Kelly  of  Fargo,  North  Dakota  to  serve  on  the  8th  Circuit 
Court  of  Appeals.  I  have  known  Mr.  Kelly  and  his  wife,  Tish,  for  many  years  and 
have  had  the  opportunity  to  serve  with  her  in  the  North  Dakota  Legislatiu-e  during 
all  of  her  legislative  career. 

I  have  met  Mr.  Kelly  on  several  occasions  and  have  the  utmost  respect  for  him. 
His  credentials  are  excellent  and  he  has  been  a  credit  to  the  legal  profession  in  our 
state.  I  am  a  Ufe  long  Republican,  but  in  this  case,  I  believe  your  consideration  of 
him  should  go  beyond  party  lines.  I  hope  you  agree. 

I  have  served  in  the  North  Dakota  Senate  for  28  years  and  have  learned  much 
about  the  world  of  politics  and  appointments. 
Please  give  this  your  most  serious  consideration. 
Sincerely  yours, 

Russell  T.  Thane, 
State  Senator,  25th  District. 


First  Insurance  Agency  of  Bismarck, 

Bismarck,  ND,  February  25,  1998. 
Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  writing  to  you  recommending  that  the  Judiciary 
Committee  of  the  United  States  Senate  confirm  the  appointment  of  John  D.  Kelly 
to  serve  on  the  8th  Circuit  Court  of  Appeals. 

John  received  his  law  degree  from  the  University  of  Michigan  and  his  Broad  prac- 
tice involving  Federal,  State  and  Appellate  civil  Utigation  certainly  qualifies  him  to 
serve  as  a  Judge  on  the  8th  Circuit  Court  of  Appeals. 
Our  judicial  system  would  benefit  from  John's  honesty  and  good  judgment. 
I  would  give  him,  without  hesitation,  the  highest  recommendation.  He  is  an  out- 
standing citizen  of  our  State  and  you  would  be  proud  of  the  decisions  he  would 
make  in  this  position. 
Yours  very  truly, 

Evan  E.  Lips, 
Republican  Senator,  District  47, 

Bismarck,  ND. 


North  Dakota  Senate, 
Bismarck,  ND,  February  26,  1998. 

Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  John  D.  Kelly  has  been  nominated  to  serve  on  the  Eighth 
Circuit  Court  of  Appeals.  Because  I  believe  that  he  will  be  a  truly  outstanding 
judge,  I  am  writing  to  express  the  strongest  possible  support  for  his  confirmation. 
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I  have  known  John  Kelly  for  fifteen  years,  since  1983.  His  reputation  as  an  attor- 
ney-at-law  is  beyond  reproach.  As  a  result,  John  Kelly  has  emerged  with  the  on- 
going respect  of  his  colleagues  and  peers  and  as  a  leader  within  the  profession.  He 
served  as  President  of  his  law  firm  for  twenty  years;  as  President  of  the  North  Da- 
kota Bar  Board  for  eight  years;  and,  currently,  he  serves  as  the  North  Dakota  State 
Chair  of  the  American  College  of  Trial  Lawyers. 

I  also  admire  John  Kelly  for  his  commitment  to  and  support  of  his  family.  John's 
spouse,  Tish,  served  in  the  North  Dakota  Legislature  for  many  years  and  was  away 
from  home  for  three  to  four  months  every  other  year.  During  the  sessions,  he  will- 
ingly took  on  extra  responsibility  at  home  and  with  their  three  sons,  thus  support- 
ing Tish  in  her  important  public  service  work.  John's  commitment  to  his  sons  seems 
equally  strong  and  to  be  built  on  soUd  relationships,  developed  over  time. 

It  is  with  admiration  and  great  confidence  that  I  most  highly  recommend  John 
D.  Kelly  to  you. 
Sincerely, 

Judy  L.  DeMers, 
State  Senator,  District  18,  and  Associate  Dean, 
University  of  North  Dakota,  School  of  Medicine  &  Health  Sciences. 


North  Dakota  Senate, 
Bismarck,  ND,  February  24,  1998. 
Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator:  I  am  writing  this  letter  as  a  recommendation  to  appoint  John  D. 
Kelly  of  Fargo,  North  Dakota  to  serve  on  the  8th  Circuit  Court  of  Appeals.  I  encour- 
age your  committee,  and  the  Senate,  to  approve  his  appointment. 

John  D.  Kelly  has  the  experience  of  practicing  in  State  and  Federal  trial  and  ap- 
pellate civil  litigation.  His  resume  shows  a  broad  range  of  legal  practice  and  a  thor- 
ough education  in  the  practice  of  law. 

John  D.  Kelly  is  a  fair  and  common  sense  attorney  with  an  excellent  knowledge 
of  the  la\y.  I  have  known  and  respected  Mr.  Kelly  for  over  20  years.  All  of  my  expe- 
riences with  him  have  been  great  and  rewarding.  He  is  a  true  professional. 

The  8th  Circuit  Court  of  Appeals  would  greatly  benefit  fi-om  Mr.  Kelly's  knowl- 
edge and  experience. 
Sincerely, 

Harvey  Tallackson. 


North  Dakota 
House  of  Representatives, 

Bismarck,  ND. 
Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Sir:  I  understand  that  John  D.  Kelly  has  been  nominated  to  serve  on  the 
8th  Covu-t  of  Appeals  and  that  his  nomination  is  now  before  the  Senate  Judiciary 
Committee. 

I  am  writing  this  letter  to  support  John's  nomination  and  hope  you  will  give  seri- 
ous consideration  to  his  appointment  for  this  position.  John's  practice  areas  and 
background  make  him  very  well  qualified  to  serve  in  this  capacity. 

I  have  known  John  for  over  25  years  and  I  have  great  respect  for  his  intelligence, 
his  moral  values  and  the  dignity  he  brings  to  his  profession.  John  is  well  known 
in  North  Dakota  and  is  held  in  high  regard  by  fellow  citizens  as  well  as  his  peers. 
Sincerely, 

Roy  Hausauer. 
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University  of  North  Dakota, 

School  of  Law, 
Grand  Forks,  ND,  February  17,  1998. 
Re  Confirmation  of  John  D.  Kelly  to  the  Court  of  Appeals  for  the  Eighth  Circuit. 
Hon.  Orrin  Hatch, 
Chair,  Senate  Judiciary  Committee, 
Washington,  DC. 

Dear  Senator  Hatch:  I  write  in  support  of  John  D.  Kelly  of  Fargo,  North  Dakota 
for  confirmation  to  the  bench  of  the  Court  of  Appeals  for  the  Eighth  Circuit.  Mr. 
Kelly's  nomination  has  been  forwarded  to  the  Senate  Judiciary  Committee  by  the 
President;  I  urge  the  Committee's  positive  action  for  confirmation  as  soon  as  pos- 
sible. 

It  is  my  privilege  to  have  known  John  Kelly  for  many  years  as  a  fellow  member 
of  the  Bar  and  a  professional  colleague.  As  the  long-time  Dean  of  our  state's  only 
law  school,  I  am  acquainted  with  nearly  all  of  the  lawyers  and  judges  in  this  state, 
and  have  had  the  opportunity  to  work  with  many  of  them.  I  know  personally  and 
by  reputation  that  John  Kelly  is  a  person  of  high  integrity  and  trust.  His  intelligent, 
thoughtful,  and  patient  demeanor  will  serve  us  well  as  he  assumes  his  place  on  the 
Court  of  Appeals. 

Mr.  Kelly  s  nomination  has  received  Circuit-wide  and  national  endorsement.  I  join 
with  my  many  colleagues  in  recommending  his  speedy  confirmation. 
Sincerely, 

W.  Jeremy  Davis, 
Dean  and  Professor  of  Law. 

Senator  Conrad.  Mr.  Chairman,  I  would  like  to  close  by  offering 
an  excerpt  of  a  letter  from  the  former  Attorney  General  of  the 
United  States,  Richard  Thornburgh.  Attorney  General  Thomburgh 
writes  about  John  Kelly,  "I  am  confident  that  you  will  find  him  to 
be  a  man  of  great  integrity  and  intellect  who  will  well  serve  the 
Federal  judiciary." 

Let  me  just  say  I  agree  wholeheartedly  with  Attorney  General 
Thomburgh.  Our  country  will  benefit  from  the  contributions  that 
John  Kelly  will  make  on  the  Court  of  Appeals  for  the  Eighth  Cir- 
cuit. I  could  not  be  more  proud  than  to  offer  as  North  Dakota's 
choice  for  the  eighth  circuit  somebody  of  John  Kelly's  outstanding 
reputation,  intellect,  and  integrity. 

I  thank  the  Chair  and  I  thank  the  members  of  the  committee. 

Senator  Kyl.  Thank  you.  Senator  Conrad. 

Senator  Dorgan. 

STATEMENT  OF  HON.  BYRON  L.  DORGAN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NORTH  DAKOTA 

Senator  DORGAN.  Mr.  Chairman,  thank  you  very  much.  I  am  one 
of  those  Norwegian  Lutherans  from  the  Northern  Plains,  and  I 
must  confess  that  I  have  difficulty  overstating  anything.  In  fact, 
when  we  say  "he's  OK"  about  someone,  that  means  that  he  is  the 
very  finest  there  is.  So  I  am  here  to  say  John  is  OK,  and  he  is  the 
very  finest  there  is. 

John  Kelly  is  someone  who  I  think  will  make  a  wonderful  addi- 
tion to  the  eighth  circuit  court.  He  is  someone  who  has  had  a 
breadth  of  experience:  legal  education  at  one  of  our  country s  pre- 
eminent law  schools,  36  years  of  experience  in  trial  and  appellate 
experience,  both  State  and  Federal  courts,  and  as  Senator  Conrad 
just  indicated,  he  has  support  from  virtually  every  direction.  I  have 
not  seen  an  appointment  that  we  have  been  involved  in  making  as 
a  delegation  or  in  recommending  as  a  delegation  that  has  received 
that  kind  of  support  from  every  part  of  the  political  spectrum.  And 
that  is  because  John  Kelly  has  worked  with  so  many  people  on  so 


286 

many  things  for  so  long  a  time  and  has  impressed  virtually  every- 
one he  has  worked  with  and  met. 

He  will  not  only  bring  impeccable  credentials,  experience,  and  I 
think  a  formidable  legal  mind  to  the  eighth  circuit;  he  will  bring, 
I  think  importantly,  a  judicial  temperament  and  a  healthy  dose  of 
North  Dakota  commonsense.  And  I  think  you  can  feel  confident  he 
will  be  a  jurist  who  understands  the  importance  of  the  rule  of  law 
to  society  and  the  judiciary's  proper  role  within  this  constitutional 
system  of  ours. 

He  has  this  delegation's  enthusiastic  and  complete  support,  and 
we  urge  the  committee  to  report  him  positively  and  quickly,  and  we 
think  that  he  will  contribute  well  to  this  country. 

I  must  finally  say  that  in  a  day  and  age  when  there  seems  to  be 
so  much  cynicism  about  public  service,  I  am  really  heartened  that 
people  like  John  Kelly  with  his  experience  will  step  forward  and 
say  I  am  available  to  serve  my  country.  This  country  is  in  good 
hands  with  John  Kelly. 

Senator  Kyl.  Thank  you.  Senator  Dorgan. 

We  are  also  joined  by  Representative  Earl  Pomeroy. 

STATEMENT  OF  HON.  EARL  POMEROY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  NORTH  DAKOTA 

Representative  POMEROY.  Thank  you,  Mr.  Chairman. 

The  position  of  being  a  justice  on  the  Eighth  Circuit  Court  of  Ap- 
peals is  a  very  significant  position  within  our  Nation's  judiciary, 
and  the  candidacy  of  John  Kelly  for  this  spot  truly  does  represent 
one  of  our  State's  most  accomplished  and  most  esteemed  jurist,  or 
members  of  the  legal  profession,  soon  to  be  jurist,  we  hope:  intel- 
lect, integrity,  reputation,  and  experience.  I  think  those  four  things 
really  capture  the  background  that  John  Kelly  represents  and 
would  offer  to  this  position. 

I  used  to  practice  law  in  the  town  of  Valley  City,  my  hometown, 
60  miles  from  Fargo.  Even  at  that  time,  several  years  ago,  John 
was  one  of  the  most  highly  regarded  members  of  the  legal  profes- 
sion in  North  Dakota.  Later  I  went  on  to  serve  as  the  State's  insur- 
ance commissioner  in  a  widely  different  capacity.  I  again  had  a 
chance  to  observe  the  significant  legal  talent  of  John  Kelly. 

I  really  do  think  that  what  we  look  for  in  the  judiciary — intellect, 
integrity,  experience,  and  reputation — ^based  upon  the  other  three, 
John  Kelly  is — we  couldn't  do  better  for  the  Nation's  judiciary  than 
advancing  John  Kelly.  And  I  urge  your  speedy  confirmation. 

Thank  you. 

Senator  Kyl.  Thank  you  very  much.  Representative  Pomeroy.  We 
appreciate  your  presence  here. 

Now,  if  I  could  ask  John  D.  Kelly,  of  North  Dakota,  and  Kim 
McLane  Wardlaw,  of  California,  to  come  forward,  please.  Before 
you  are  seated,  could  I  ask  you  to  take  the  oath  with  me? 

Do  you  swear  that  the  testimony  you  shall  give  in  this  hearing 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  so 
help  you  God? 

Judge  Wardlaw.  I  do. 

Mr.  Kelly.  I  do. 

Senator  Kyl.  Thank  you  very  much. 
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Well,  you  have  been  well  introduced,  as  you  have  heard,  but  I 
would  afford  you  at  this  time  the  opportunity  to  make  any  opening 
remarks  that  both  of  you  would  like  to  make. 

Ms.  Wardlaw,  Would  you  like  to  begin? 

TESTIMONY  OF  KIM  McLANE  WARDLAW,  OF  CALIFORNIA,  TO 
BE  U.S.  CIRCUIT  JUDGE  FOR  THE  NINTH  CIRCUIT 

Judge  Wardlaw.  I  have  no  opening  remarks.  However,  I  would 
like  to  introduce  two  more  people  who  traveled  with  me  from  Cali- 
fornia: my  judicial  assistant,  Judy  Flowers,  and  my  law  clerk.  Amy 
Nemko.  If  they  would  stand? 

Senator  Kyl.  Would  you  both  please  stand?  Welcome.  It  is  a 
pleasure  to  have  you  here,  too. 

Judge  Wardlaw.  Also,  I  would  just  like  to  mention  for  the  record 
that  my  two  children,  Katie  Ann,  who  is  3,  and  Billy,  who  is  8, 
couldn't  be  here.  They  are  in  Hawaii  with  their  grandmother,  my 
mother,  who  also  wishes  she  could  be  here.  But  I  think  they  are 
all  having  a  good  time  there. 

Senator  Kyl.  I  am  sure  they  are. 

Judge  Wardlaw.  I  just  wanted  to  mention  them  for  the  record, 
so  they  won't  look  back  and  be  upset  about  this. 

Senator  Kyl.  That  is  right.  I  wish — well,  I  guess  this  may  be  car- 
ried, so  maybe  they  are  able  to  watch  it  right  now. 

John  Kelly,  would  you  like  to  make  any  opening  remarks,  please? 

TESTIMONY  OF  JOHN  D.  KELLY,  OF  NORTH  DAKOTA,  TO  BE 
U.S.  CIRCUIT  JUDGE  FOR  THE  EIGHTH  CIRCUIT 

Mr.  Kelly.  I  do  not  have  an  opening  statement.  I  just  want  to 
point  out  to  the  committee  that  my  youngest  son,  Daniel,  is  here. 
He  just  started  law  school  at  the  University  of  Iowa,  and  I  want 
to  assure  everybody  that  he  did  it  on  the  merits.  It  was  not  an  ef- 
fort to  influence  Senator  Grassley  at  all.  [Laughter.] 

QUESTIONING  BY  SENATOR  KYL 

Senator  Kyl.  Well,  thanks  very  much.  We  had  a  little  meeting 
this  morning  of  the  Judiciary  Committee.  I  indicated  that  we  would 
be  holding  this  hearing  this  afternoon.  We  had  a  little  discussion 
about  filling  judicial  vacancies,  and  I  made  the  comment  that  we 
had  a  great  panel  this  afternoon  that  we  should  be  able  to  move 
quickly  through  the  committee  if  all  goes  well.  And  I  hope  that 
with  that  announcement  that  all  of  you  who  might  be  perhaps  a 
little  bit  concerned  about  the  committee's  intentions  can  rest  at 
ease. 

Obviously,  people  may  have  questions,  and  we  may  want  to  go 
into  matters,  but  the  fact  of  the  matter  is  this  is  a  terrific  panel, 
in  both  the  district  and  circuit  court  nominees. 

I  would  like  the  people  in  the  audience  to  know  at  the  outset 
that  from  now  on  it  may  appear  to  be  a  bit  perfunctory  because  the 
questions  that  we  will  ask  are  not  long  and  involved  and  get  into 
a  lot  of  history  of  the  background  of  the  nominees.  There  is  a  little 
bit  about  judicial  philosophy,  adherence  to  precedent,  things  of  that 
sort  that  we  want  to  ensure  is  on  the  record.  But  you  should  not 
take  from  the  fact  that  all  of  the  committee  is  not  present  or  that 
we  don't  take  6  or  8  hours  in  this  hearing  as  an  indication  that 
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there  is  a  lack  of  interest  or  a  lack  of  concern  in  obtaining  the 
quick  confirmation  of  these  nominees.  Rather,  the  fact  that  the 
hearing  is  done  relatively  quickly,  without  a  great  deal  of  time  or 
involvement,  should  be  a  suggestion  that  these  nominees  have  per- 
formed so  well  in  their  background  and  that  enough  people  have 
already  looked  at  their  background  to  assure  many  of  us  that  the 
confirmation  process  should  go  fairly  quickly  and  fairly  well. 

So  we  hope  that  that  is  the  case,  and,  again,  I  don't  want  you 
to  take  from  the  speed  with  which  we  do  this  any  suggestion  that 
the  members  of  the  committee  do  not  care  to  go  into  more  detail. 

Now,  with  that,  let  me  ask  a  couple  of  questions  of  our  two  nomi- 
nees, and  then  I  will  turn  first  to  Senator  Kohl  and  then  to  Senator 
DeWine  for  questions  that  they  may  have.  And  I  will  rotate.  Since 
I  am  going  to  ask  both  of  you  the  same  questions,  perhaps,  Mr. 
Kelly,  I  will  ask  you  the  first  question. 

Are  you  committed  to  following  Supreme  Court  precedent  and 
the  rulings  of  the  Federal  Circuit  Court  of  Appeals  for  your  circuit 
faithfully  and  giving  them  full  force  and  effect  even  if  you  might 
personally  disagree  with  the  precedent  or  the  rulings? 

Mr.  Kelly.  Yes,  I  would  do  that. 

Senator  Kyl.  Ms.  Wardlaw. 

Judge  Wardlaw.  Absolutely. 

Senator  Kyl.  And,  Ms.  Wardlaw,  what  would  you  do  if  you  be- 
lieved that  the  Supreme  Court  or  perhaps  previously  your  circuit 
had  seriously  erred  in  rendering  a  decision?  Would  you  neverthe- 
less apply  that  decision?  Or  would  you  apply  your  own  best  judg- 
ment of  the  merits?  Take,  for  example,  the  Supreme  Court's  recent 
decision  in  the  City  of  Bourne  v.  Flores  case  where  the  Court  struck 
down  the  Religious  Freedom  Restoration  Act.  A  pretty  difficult 
question,  I  might  add. 

Judge  Wardlaw.  Well,  Mr.  Chairman,  I  certainly  would  follow 
the  law  even  if  I  disagreed  with  it.  In  fact,  sitting  on  the  ninth  cir- 
cuit by  designation,  I  recently  wrote  an  opinion  in  which  the  panel 
disagreed  with  the  existing  ninth  circuit  law.  We  nevertheless  fol- 
lowed it,  invited  en  banc  review.  It  was  reviewed,  and  it  was  over- 
ruled by  the  ninth  circuit  itself  in  the  appropriate  way. 

Senator  Kyl.  Thank  you. 

Mr.  Kelly. 

Mr.  Kelly.  I  would  apply  the  law  regardless  of  whether  or  not 
I  as  a  personal  matter  had  some  problem  with  it. 

Senator  Kyl.  Thank  you.  And,  finally,  Mr.  Kelly,  under  what  cir- 
cumstances do  you  believe  it  appropriate  to  declare  a  law  of  Con- 
gress unconstitutional? 

Mr.  Kelly.  I  think  that  the  presumption  is  that  the  law  is  con- 
stitutional, and  if  the  precedents  of  the  Supreme  Court  and  the 
body  of  law  that  would  be  available  mandated  a  determination  that 
a  particular  law  be  ruled  unconstitutional,  I  would  do  it.  But  I 
think  clearly  as  a  starting  point,  I  would  proceed  on  the  basis  that 
the  law  is  constitutional  and  that  it  is  within  the  power  of  Con- 
gress to  adopt  the  law. 

Senator  Kyl.  Thank  you. 

Ms.  Wardlaw. 

Judge  Wardlaw.  Such  a  circumstance  would  be  extremely  rare. 
There  is  the  presumption  of  constitutionality,  and  the  court  is  obli- 
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gated  to  construe  it  as  constitutional  if  at  all  possible.  But  if  clearly 
established  precedent  indicated  otherwise,  then  I  would  be  obli- 
gated to  follow  that. 

Senator  Kyl.  Thank  you.  I  may  have  some  more  questions  later. 

Senator  Kohl. 

QUESTIONING  BY  SENATOR  KOHL 

Senator  Kohl.  Thank  you  very  much,  Senator  Kyl. 

Mr.  Kelly  and  Ms.  Wardlaw,  in  the  past  few  years,  there  has 
been  a  growth  in  the  use  of  so-called  protective  orders  in  product 
liability  cases.  Critics  of  this  trend  believe  that  these  orders  some- 
times prevent  the  public  from  learning  about  health  and  safety 
hazards.  The  issue  has  been  debated  repeatedly  by  the  Judicial 
Conference. 

Let  me  ask  you  this  question.  Should  a  judge  balance  the  public's 
right  to  know  against  the  litigant's  right  to  privacy  when  the  infor- 
mation sought  to  be  sealed  could  keep  secret  a  public  hazard? 

Mr.  Kelly.  I  think  that  the — and  I  assume  that  this  is  some- 
thing that  the  district  judge  would  be  confronted  with.  There  are, 
I  think,  some  standards  and  rules  that  apply  to  when  it  is  appro- 
priate to  seal  a  record  or  to  permit  a  matter  to  be — remain  con- 
fidential. And  I  think  that  is  an  exercise  of  discretion. 

If  we  are  talking  about  a  situation  where  the  lawyers,  the  offi- 
cers of  the  court,  are  engaged  in  some  kind  of  an  effort  to  keep  the 
public  in  the  dark,  I  would  think  an  appropriate  exercise  of  discre- 
tion would  be  to  not  approve  it.  But  I  know  there  are  many  reasons 
why  some  records  are  sealed  and  that  may — and  that  are  legiti- 
mate, I  think.  I  have  not,  of  course,  had  any  experience  in  sealing 
records,  and  to  my  knowledge,  I  have  never  been  involved  in  a 
case — and  I  have  been  involved  in  many  cases  in  State  and  Federal 
Court — where  all  settlement  records  were — remained  sealed. 

Senator  KoHL.  Ms.  Wardlaw. 

Judge  Wardlaw.  Senator  Kohl,  I  think  that  is  a  very  serious 
question.  I  think  the  balancing  analysis  that  you  laid  out  is  the  ap- 
propriate analysis.  One  must  weigh  the  needs  of  the  litigants  to  ob- 
tain a  speedy  resolution  and  fair  resolution  of  their  case  and  avoid 
costly  litigation  against  the  public  interest  and  possible  harm  to 
persons  that  might  occur  by  sealing  that  information. 

I  would  just  also  note  that  the  Supreme  Court  wrestled  with  that 
sort  of  a  secrecy  order  last  term  in  the  Baker  case. 

Senator  Kohl.  All  right.  Folks,  could  you  cite  two  Supreme  Court 
cases  in  this  century  that  you  believe  to  be  the  most  significant? 

Mr.  Kelly.  The  most  significant  case,  I  think  one  of  them  is  the 
school  desegregation  case.  Brown  v.  Topeka.  And  I  think  another 
case  that  was  significant  certainly  was  the  decision  of  the  U.S.  Su- 
preme Court  that  permitted  Japanese  Americans  to  be  kept  in  basi- 
cally concentration  camplike  circumstances.  It  was  a  significant  de- 
cision, and  we  are  still  living  with  the  repercussions. 

Senator  KOHL.  OK.  Ms.  Wardlaw. 

Judge  Wardlaw.  Well,  I  take  it  by  your  question.  Senator,  and 
by  Mr.  Kell^s  answer  that  it  can  be  significant  for  either  the  better 
or  the  worse. 

Senator  KOHL.  Whatever. 
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Judge  Wardlaw.  Whatever.  All  right.  I  would  say  that  Brown  v. 
Board  of  Education  is  the  most  significant  case  of  this  century  be- 
cause it  made  racial  segregation  of  school  children  unthinkable. 
And  I  would  agree  that  as  far  as  the  worst  case  of  this  century, 
I  would  say  Dred  Scott  and  the  Korematsu  cases  because  they  took 
away  rights  of  U.S.  citizens. 

Senator  Kohl.  All  right.  Let  me  ask  you  this  hypothetical  ques- 
tion: Say  you  were  called  upon  to  review  a  case  involving  a  school 
voucher  program  which  allowed  a  city  to  spend  taxpayer  money  to 
send  students  to  parochial  or  other  religious  schools.  Without  say- 
ing which  way  you  might  decide  the  case,  please  describe  the  meth- 
odology you  would  apply  and  the  factors  you  would  consider  most 
important  in  reaching  your  decision. 

Mr.  Kelly.  I  think  from  my  standpoint,  and  being  at  least  aware 
from  the  press  reports  of  the  Wisconsin  case  involving,  I  think,  the 
Milwaukee  School  District,  that  is  something  that  I  think  will  get 
to  the  Supreme  Court,  and  obviously  in  making  an  analysis  of 
whether  a  voucher  system  passes  constitutional  muster,  the  Su- 
preme Court  is,  I  think,  ultimately  going  to  make  that  determina- 
tion, and  I  would  expect  that  they  would  not  leave  it  up  to  the  cir- 
cuits to  determine  that  kind  of  an  issue.  I  think  there  will  be  a  de- 
finitive answer,  and  it  will  be  provided  by  the  Supreme  Court. 

In  the  absence  of  such  a  binding  precedent,  I  would  look  at  the 
Supreme  Court  cases  for  primary  guidance  in  terms  of  determining 
whether  that  kind  of  a  program  violates  the  Constitution  of  the 
United  States. 

Senator  Kohl.  All  right. 

Mr.  Kelly.  And  I  would  proceed  on  the  basis,  the  assumption 
that  it  doesn't,  until  I  was  satisfied  that  it  did.  But  I  don't  think 
that  that  is  the  kind  of  decision  that  I  would  be  called  on  to  make 
other  than  to  implement  Supreme  Court 

Senator  KOHL.  OK.  Ms.  Wardlaw. 

Judge  Wardlaw.  I  believe  that  fact  question  calls  for  an  analysis 
under  the  establishment  clause,  and  the  Supreme  Court  has  re- 
cently reaffirmed  in  the  Agostini  case  that  the  three  factors  from 
Limon  v.  Kurtzman  would  apply.  So  one  would  have  to  apply  the 
law  of  the  Supreme  Court,  and  three  factors  are  whether  or  not 
there  is  a  secular  purpose,  whether  or  not  religion  is  advanced,  and 
whether  or  not  there  is  excessive  entanglement  with  religion  by  the 
State  to  the  particular  factual  circumstances  that  are  before  it. 

Senator  KOHL.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Senator  Kyl.  Senator  DeWine. 

QUESTIONING  BY  SENATOR  DEWINE 

Senator  DeWine.  Thank  you,  Mr.  Chairman. 

Judge  Wardlaw,  I  noticed  in  your  resume  here  or  the  papers  that 
we  have  had  a  chance  to  look  at  that  you  received  the  BUDDY 
Award.  What  is  that? 

Judge  Wardlaw.  The  BUDDY  Award  is  given  by  the  NOW  Legal 
Defense  Fund  to  a  woman  and  her  family  to  reward  success  by  an 
entire  family — BUDDY  stands  for  Bringing  Up  Daughters  Dif- 
ferently, so  success  by  a  family  in  bringing  up  a  daughter  to  par- 
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ticipate  in  a  profession  that  maybe  is  not  100  percent  accessible  to 
all  women. 

Senator  DeWine.  Thank  you  very  much. 

Judge  Wardlaw,  could  you  explain  or  describe  what  you  think 
were  the  significant  cases  in  which  the  Women's  Lawyers  Associa- 
tion of  Los  Angeles  filed  amicus  briefs  during  the  time  that  you 
were  the  president  from  1993  to  1994  and,  also,  what  role  you 
played  during  that  time  in  the  selection  of  the  cases? 

Judge  Wardlaw.  During  that  year,  I  can  only  recall  one  case  in 
which  there  was  an  amicus  brief  filed.  I,  of  course,  was  the  presi- 
dent. There  was  a  separate  amicus  brief  committee  that  would  take 
in  requests  for  writing  briefs.  They  would  then  bring  them  to  the 
board,  and  the  board  would  vote  on  them. 

The  one  case  that  I  recall  where  the  organization  wrote  an  ami- 
cus brief  was  a  case  where  a  judge  had  excluded  a  housewife  from 
sitting  on  a  jury,  saying  that  her  life  experiences  were  not  suffi- 
cient to  give  her  an  understanding  of  ruling  in  a  criminal  case. 

Senator  DeWine.  That  was  a  pretty  easy  one. 

Judge  Wardlaw.  Yes.  [Laughter.] 

We  were  for  homemakers. 

Senator  DeWine.  You  would  remember  that  one,  I  think. 

Judge  Wardlaw.  I  remember  that  one. 

Senator  DeWine.  Any  others  that  you  can  recall? 

Judge  Wardlaw.  I  really  don't  recall  any  others. 

Senator  DeWine.  And  tell  me  again — you  had  this  committee. 
Did  you  sit  on  the  committee? 

Judge  Wardlaw.  No,  I  did  not. 

Senator  DeWine.  Did  the  president  sit  on  the  committee? 

Judge  Wardlaw.  No. 

Senator  DeWine.  As  a  member  of  the  American  Bar  Association, 
do  you  believe  it  is  appropriate  for  the  ABA  to  take  positions  on 
issues  such  as  abortion? 

Judge  Wardlaw.  Well,  I  am  an  inactive  member  of  the  ABA.  I 
belonged  to  it  for  mostly  educational  reasons  and  for  reasons — be- 
fore I  became  a  judge,  professional  advancement.  But  I  actually 
would  prefer  that  the  ABA  did  not  take  positions  on  other  than 
issues  that  are  central  to  the  legal  profession. 

Senator  DeWine.  Thank  you,  Mr.  Chairman.  Thank  you.  Judge. 

Senator  Kyl.  Thank  you.  If  I  may  ask  both  of  you  just  one  other 
question,  do  either  of  you  have  any  legal  .or  moral  beliefs  which 
would  inhibit  you  or  prevent  you  from  imposing  or  upholding  a 
death  sentence  in  any  criminal  case  that  might  come  before  you  as 
a  Federal  judge?  Mr.  Kelly. 

Mr.  Kelly.  1  have  none.  It  is  constitutional.  As  long  as  it  met 
the  standards  that  the  Supreme  Court  has  set,  I  would  follow  the 
law  and  proceed  accordingly? 

Senator  Kyl.  Ms.  Wardlaw. 

Judge  Wardlaw.  No,  and  I  have  issued  rulings  in  a  capital  ha- 
beas corpus  case  that  had  the  effect  of  upholding  the  death  penalty. 

Senator  Kyl.  All  right.  Let  me  ask  you  just  one  more  question. 
The  general  subject  here  is  affirmative  action  or  preferences. 

Mr.  Kelly,  would  you  state  in  detail  your  best  independent  legal 
judgment,  irrespective  of  existing  judicial  precedent,  on  the  lawful- 
ness under  the  equal  protection  clause  of  the  14th  amendment  and 
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the  Federal  civil  rights  laws  of  the  use  of  race-,  gender-,  or  national 
origin-based  preferences  in  such  areas  as  employment  decisions — 
hiring,  firing,  promotions  and  so  on — college  admissions  and  schol- 
arship awards,  and  the  awarding  of  governmental  contracts?  What 
is  your  understanding  of  the  lawfulness  under  the  equal  protection 
clause  of  the  use  of  race  and  gender  and  national  origin  for  those 
purposes? 

Mr.  Kelly.  I  think  that  it  has  to  be  strictly  scrutinized,  and  I 
would  apply  the  law  that  the  Supreme  Court  has  developed  in  the 
area.  I  am  not  in  a  position  to  evaluate  a  particular  program  and 
say  this  would  pass  or  that  wouldn't.  That  wouldn't  be  appropriate 
at  all  for  me  to  do.  I  don't  as  a  judge  intend  to  tell  people  how  I 
am  going  to  rule  before  the  hearing  starts,  before  I  have  read  the 
briefs  or  anj^hing.  So  I  think  under  the  circumstances  a  judge  in 
the  court  of  appeals  has  guidance  and  direction  from  the  U.S.  Su- 
preme Court,  and  I  would  use  that  as  a  basis  for  evaluating  affirm- 
ative action  programs.  If  they  didn't  pass  muster,  they  didn't  pass 
muster. 

Senator  Kyl.  Thank  you. 

Ms.  Wardlaw. 

Judge  Wardlaw.  The  Supreme  Court  has  held  that  racial  classi- 
fications are  unconstitutional  unless  they  are  narrowly  tailored  to 
meet  a  compelling  governmental  interest.  That  is  the  strict  scru- 
tiny standard,  and  that  is  the  highest  standard  that  the  Court 
would  apply  to  such  cases. 

Senator  Kyl.  And  that  is  the  test  you  would  presumably  apply? 

Judge  Wardlaw.  That  is  the  test  I  would  apply. 

Senator  Kyl.  All  right.  Thank  you. 

Well,  let  me  thank  both  of  you  for  being  here,  for  your  coopera- 
tion. If  there  is  anj^hing  further  that  you  wish  to  submit  to  the 
committee,  I  don't  think  we  have  a  time  limit  for  doing  that.  Please 
feel  free  to  do  that,  and,  of  course,  the  committee  will  correspond 
with  you  with  respect  to  further  proceeding  on  your  nominations. 
Thank  you  very  much,  and  congratulations. 

Judge  Wardlaw.  Thank  you,  Mr.  Chairman.  May  I  just  say 
thank  you  on  the  record  to  both  Senators  Feinstein  and  Boxer  as 
well  for  having  been  here? 

Senator  Kyl.  Absolutely. 

Judge  Wardlaw.  All  right.  Thank  you  very  much. 

Senator  Kyl.  Thank  you. 

Mr.  Kelly.  Of  course,  that  goes  for  Senator  Conrad 

Senator  Kyl.  All  three  of  your  representatives. 

Mr.  Kelly  [continuing].  Senator  Dorgan  and  Representative 
Pomeroy. 

Senator  Kyl.  You  bet.  Thank  you,  Mr.  Kelly. 

Mr.  Kelly.  I  appreciate  the  opportunity  to  come  and  present  my- 
self to  the  committee. 

Senator  Kyl.  You  are  very  welcome.  Thank  you  very  much. 

Now,  in  calling  forth  the  four  district  court  nominees,  I  reserved 
for  myself,  as  I  said,  the  pleasure  of  formally  introducing  the  nomi- 
nee from  Arizona,  and  I  will  introduce  him  at  this  time  and  ask 
him  to  come  forward,  then,  after  I  have  introduced  him.  Let  me 
allow  the  room  to  be  cleared  here  a  little  bit. 
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From  my  State  of  Arizona,  nominated  for  the  district  court  of  the 
District  of  Arizona  is  Judge  Raner  Collins.  Judge  Collins  is  a  mem- 
ber of  the  superior  court  bench  in  Arizona  where  he  ^as  been  serv- 
ing since  1985,  first  as  superior  court  judge  pro  tern  and  then  as 
superior  court  judge.  Before  that,  he  served  as  a  city  magistrate  in 
the  city  of  Tucson  and  twice  in  the  Pima  County  Attorney's  Office, 
the  county  in  which  the  city  of  Tucson  is  located. 

Judge  Collins  is  a  graduate  of  the  University  of  Arizona  College 
of  Law.  He  has  a  distinguished  record  of  community  service  in  the 
State  of  Arizona,  a  lot  of  it  focused  on  families  and  kids,  and  per- 
haps in  his  introduction  of  his  family,  he  will  note  that  he  and  his 
wife,  Theresa,  have  two  children. 

I  should  note  that  during  the  time  that  the  State  Bar  Association 
of  the  State  of  Arizona  has  kept  surveys  of  the  members  of  the  bar 
and  bench  of  the  qualifications  of  the  members  of  the  bench,  there 
have  been  rankings  in  the  State  of  Arizona.  And  Judge  Collins  has 
uniformly  ranked  first  among  all  of  the  judges  in  the  Pima  County 
Superior  Court.  He  has  also  ranked  extraordinarily  high  in  the  poll 
of  all  of  the  judges  within  the  State  of  Arizona,  and  since  that  poll 
is  now  a  little  bit  dated,  I  won't  disclose  the  results.  But  I  can  tell 
you  that  he  is  one  of  the  most  popular  judges  in  the  State  of  Ari- 
zona, and  that  popularity  is  based  on  a  whole  variety  of  factors, 
primarily  the  quality  of  judicial  service  that  is  performed. 

So  when  Congressman  Ed  Pastor  from  Arizona  and  I  sat  down 
to  determine  which  candidates  for  the  position,  the  vacant  position 
for  the  Arizona  district  court,  could  best  meet  the  objectives  that 
we  had,  it  became  clear  after  considering  a  large  number  of  very 
qualified  candidates  that  Judge  Raner  Collins  would  be  our  rec- 
ommendation to  the  President  of  the  United  States,  and  he  has 
seen  fit  to  follow  that  advice  and  nominate  Judge  Raner  Collins  for 
this  position. 

I  am  just  extraordinarily  proud  to  introduce  him  to  all  of  you.  We 
have  now  been  able  to  nominate  and  have  confirmed  some  very 
high  quality  members  to  the  district  court  and  one  representing  Ar- 
izona in  the  U.S.  circuit  court  since  I  have  been  on  the  Judiciary 
Committee.  And  Judge  Raner  Collins  is  in  that  tradition,  and  I 
know  that  when  my  service  in  the  Senate  is  judged,  part  of  it  will 
be  by  the  quality  of  the  candidates  that  I  have  brought  forward  to 
serve  on  the  Federal  bench,  and  I  know  that  Judge  Collins  will 
help  my  reputation  in  that  regard. 

Judge  Raner  Collins,  would  you  introduce  your  wife,  please? 

Judge  Collins.  Thank  you.  Senator.  This  is  my  wife,  Theresa 
Collins.  We  have  two  children,  Tameron  and  Candice,  who  couldn't 
be  with  us  because  of  school  and  work  obligations.  As  I  saw  every- 
body else  around  the  room,  I  wish  I  had  a  bigger  family. 

But  my  mother,  because  of  health  reasons,  can't  be  here.  But  in 
her  honor,  you  see  I  use  my  middle  name,  which  I  didn't  learn  how 
to  spell  until  the  third  grade  on  all  the  paperwotlc. 

Senator  Kyl.  Tell  everyone  what  that  is. 

Judge  Collins.  It  is  Christercunean. 

Senator  Kyl.  Well,  thank  you.  Judge  Collins.  Why  don't  you  take 
your  seat  at  the  table  and  let  me  call  the  other  nominees:  Robert 
James,  Dan  Polster,  and  Ralph  Tyson,  all  of  whom  have  been  pre- 
viously introduced. 
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Before  you  sit  down,  actually,  could  I  ask  all  of  you  to  stand  and 
repeat  the  oath  with  me,  please?  Do  you  swear  that  the  testimony 
you  shall  give  in  this  hearing  shall  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  so  help  you  God? 

Judge  Tyson.  I  do. 

Judge  Collins.  I  do. 

Judge  James.  I  do. 

Mr.  PoLSTER.  I  do. 

questioning  by  SENATOR  KYL 

Senator  Kyl.  Thank  you  very  much. 

Now,  again,  let  me  ask  the  four  of  you  some  questions  relating 
to  precedent.  Of  course,  as  judges  on  the  district  courts,  you  will 
be  considering  both  precedent  of  the  U.S.  Supreme  Court  and  the 
circuit  courts  of  appeals  of  your  circuits.  So  let  me  ask  the  three 
of  you  the  same  questions  that  I  asked  the  circuit  court  judges. 
Ralph  Tyson,  let  me  begin  with  you,  and  then  if  each  of  you  could 
simply  answer  the  questions  seriatim. 

Are  you  committed  to  following  Supreme  Court  precedent  and 
the  rulings  of  the  Federal  circuit  court  of  appeals  for  your  district 
faithfully  and  giving  them  full  force  and  effect  even  if  you  may  per- 
sonally disagree  with  the  precedent  or  the  rulings? 

TESTIMONY  OF  RALPH  E.  TYSON,  OF  LOUISIANA,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  MIDDLE  DISTRICT  OF  LOUISIANA 

Judge  Tyson.  Yes,  sir,  Mr.  Chairman,  I  am. 
Senator  Kyl.  Thank  you. 
Mr.  Polster. 

TESTIMONY  OF  DAN  A.  POLSTER,  OF  OHIO,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  NORTHERN  DISTRICT  OF  OHIO 

Mr.  Polster.  Yes,  I  am,  Mr.  Chairman. 
Senator  Kyl.  Mr.  James. 

TESTIMONY  OF  ROBERT  G.  JAMES,  OF  LOUISIANA,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  WESTERN  DISTRICT  OF  LOUISIANA 

Judge  James.  Mr.  Chairman,  I  have  always  done  that,  and  I 
would  always  intend  to  do  that. 

Senator  Kyl.  Thank  you.  And  Judge  Collins. 

TESTIMONY  OF  RANER  CHRISTERCUNEAN  COLLINS,  OF  ARI- 
ZONA, TO  BE  U.S.  DISTRICT  JUDGE  FOR  THE  DISTRICT  OF 
ARIZONA 

Judge  Collins.  Mr.  Chairman,  yes,  I  will. 

Senator  Kyl.  Thank  you. 

Let  me  start.  Judge  Collins,  with  you.  What  would  you  do  if  you 
believed  that  the  Supreme  Court  or  the  court  of  appeals  had  seri- 
ously erred  in  rendering  a  decision?  Would  you  nevertheless  apply 
that  decision,  or  would  you  try  to  make  your  own  judgment  on  the 
merits  of  the  case?  Take,  for  example — and  I  mentioned  this  case 
before,  a  really  tough  case — the  City  of  Bourne  v.  Flares  case  where 
the  Court  struck  down  the  Religious  Freedom  Restoration  Act? 

Judge  Collins.  Mr.  Chairman,  my  role  as  a  trial  court  judge 
would  be  to  follow  the  law  of  precedents  set  before  me,  and  that 
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is  what  I  would  do.  Irrespective  of  how  I  feel  about  the  Supreme 
Court's  case  or  not,  I  will  follow  the  law. 

Senator  Kyl.  Thank  you. 

Mr.  James. 

Judge  James.  I  would  do  the  identical  thing. 

Senator  Kyl.  Thank  you. 

Mr.  Polster. 

Mr.  Polster.  Mr.  Chairman,  I  would  faithfully  follow  the  prece- 
dents of  the  Supreme  Court  and  the  decisions  of  my  circuit,  regard- 
less of  my  personal  beliefs. 

Senator  Kyl.  Thank  you. 

Mr.  Tyson. 

Judge  Tyson.  I  would  do  the  same,  Mr.  Chairman. 

Senator  Kyl.  Thank  you.  I  hope  we  don't  have  to  go  vote  here. 
Quorum,  thank  you. 

And,  finally,  starting,  Mr.  Tyson,  with  you,  under  what  cir- 
cumstances do  you  think  it  is  appropriate  to  declare  a  law  of  Con- 
gress unconstitutional? 

Judge  Tyson.  Mr.  Chairman,  as  a  district  judge,  I  would  begin 
with  the  presumption  of  regularity  and  constitutionality  of  any 
statute  that  was  challenged  before  me  and  move  from  that  pre- 
sumption to,  of  course,  consider  whatever  the  arguments  are,  con- 
sider whatever  controlling  precedent  there  is,  and  then  decide  ac- 
cordingly. But  I  would  begin  with  the  presumption  of  regularity 
and  constitutionality. 

Senator  Kyl.  Mr.  Polster. 

Mr.  Polster.  I  would  also  begin  there  is  a  strong  presumption 
of  constitutionality  and  regularity,  and  I  would  only  strike  down  a 
statute  if  there  was  no  reading  of  that  statute  that  conformed  with 
binding  precedent  of  the  Supreme  Court  and  the  Sixth  Circuit 
Court  of  Appeals. 

Senator  Kyl.  Thank  you. 

Mr.  James. 

Judge  James.  As  a  trial  court  judge,  I  feel  that  first  we  would 
always  assume  that  the  statute  would  be  constitutional.  I  would  be 
hard  pressed  to  think  of  a  circumstance  where  I  could  find  a  stat- 
ute to  be  unconstitutional.  I  would  always,  as  Mr.  Polster  said,  try 
to  interpret  the  statute  reading  its  plain  language  in  a  way  that 
would  give  it  effect. 

Senator  Kyl.  Thank  you. 

Judge  Collins. 

Judge  Collins.  Mr.  Chairman,  I  also  agree  with  my  colleagues. 
I  would  begin  with  the  presumption  that  the  statute  is  constitu- 
tional and  go  from  there. 

Senator  Kyl.  Thank  you. 

Let  me  ask  a  question  finally  about  capital  punishment,  starting. 
Judge  Collins,  with  you.  Do  you  have  any  legal  or  moral  beliefs 
which  would  inhibit  or  prevent  you  from  imposing  or  upholding  a 
death  sentence  in  any  criminal  case  that  might  come  before  you  as 
a  Federal  judge? 

Judge  Collins.  Mr.  Chairman,  no,  I  do  not. 

Senator  Kyl.  Mr.  James. 

Judge  James.  I  do  not. 

Senator  Kyl.  Mr.  Polster. 
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Mr.  POLSTER.  I  do  not. 
Senator  Kyl.  And  Mr.  Tyson. 

Judge  Tyson.  I  do  not,  Mr.  Chairman.  I  have  had  occasion  to  do 
that  on  three  separate  occasions. 
Senator  KVL.  Thank  you. 
Senator  Kohl, 

QUESTIONING  BY  SENATOR  KOHL 

Senator  KOHL.  Thank  you  very  much,  Senator  Kyl. 

Gentlemen,  I  would  like  to  ask  this  hypothetical  question  again. 
If  you  were  called  upon  to  review  a  case  involving  a  school  voucher 
program  that  allowed  a  city  to  spend  taxpayer  money  to  send  stu- 
dents to  parochial  or  other  religious  schools,  without  saying  which 
way  you  might  decide  the  case,  please  describe  the  methodology 
you  would  apply  and  the  factors  that  you  would  consider  most  im- 
portant in  reaching  your  decision.  Judge  Collins. 

Judge  Collins.  Senator  Kohl,  first  I  would  begin,  again,  with  the 
presumption  that  the  statute  was  constitutional,  and  then  look  at 
precedents  that  have  been  set  by  the  circuit,  by  the  Supreme 
Court,  and  go  from  there,  weigh  the  things  that  have  been  said  be- 
fore, have  been  done  before,  and  then  make  the  best  choice  I  could 
about  that. 

Senator  KoHL.  Judge  James. 

Judge  James.  Senator,  I,  of  course,  would  also  assume  that  the 
law  would  be  constitutional.  I  would  evaluate  any  relevant  prece- 
dent that  might  be  available,  look  at  the  plain  language  of  the  stat- 
ute, and  work  in  any  way  I  could  to  make  the  statute  effective 
rather  than  find  it  unconstitutional. 

Senator  KOHL.  Mr.  Polster. 

Mr.  Polster.  Senator,  I  believe  the  Supreme  Court  precedent  is 
Limon  v.  Kurtzman,  and  I  would  look  to  see  if  the  statute  had  a 
clear  secular  purpose,  if  it  was  promoting  a  particular  religion,  or 
if  it  created  an  impermissible  entanglement  between  the  secular 
and  religious  function.  Then  that  would  be  the  analysis  I  would 
use. 

Senator  Kohl.  OK.  Judge  Tyson. 

Judge  Tyson.  Senator  Kohl,  that  obviously  implicates  the  estab- 
lishment clause,  so  you  would  begin  with  the  constitutional  provi- 
sion, of  course.  You  look  to  the  controlling  precedent,  and  you  make 
your  best  decision  from  there. 

Senator  KoHL.  All  right.  Gentlemen,  well-respected  judges  are 
commonly  credited  with  having  "a  sound  judicial  temperament." 
What,  in  your  opinion,  defines  a  sound  judicial  temperament,  and 
how  important  is  it  for  judges  to  possess  such  demeanor?  Judge 
Tyson. 

Judge  Tyson.  Senator,  I  am  reminded  of  a  quotation  from  Soc- 
rates that  goes,  "Four  things  belong  to  a  judge:  to  consider  cour- 
teously, to  answer  wisely,  to  decide  soberly,  and  to  rule  impar- 
tially." I  think  that  those  have  been  the  guideposts  that  I  have 
tried  to  abide  by. 

Judicial  temperament,  of  course,  is  important.  It  is  important  for 
the  judge  to  control  himself  and  to  control  the  litigants  in  his  court- 
room. I  have  always  endeavored  to  do  that  and  will  continue  to  do 
so. 
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Senator  Kohl.  Mr.  Polster. 

Mr.  Polster.  Judge  Tyson  has  probably  said  it  more  eloquently 
than  I,  but  I  have  always  tried  to  treat  people  with  courtesy  and 
respect  when  I  am  a  prosecutor.  I  would  try  to  do  the  same  as  a 
judge,  and  I  don't  think  that  a  judge  can  expect  the  lawyers  and 
the  parties  to  treat  each  other  with  courtesy  and  respect  if  he  or 
she  doesn't  do  the  same. 

Senator  KoHL.  All  right.  Judge  James. 

Judge  James.  Well,  first,  I  guess  it  would  be  hard  now  to  do  Soc- 
rates as  in  his  response,  and  I  would  agree  with  what  Judge  Tyson 
has  had  to  say.  I  think  temperament  is  probably  the  most  impor- 
tant quality  that  a  judge  has.  I  think  it  is  very  important  that 
judges  be  courteous,  that  they  are  fair.  Quite  often,  judges  have 
quite  a  bit  of  power  over  people,  and  I  think  in  some  respects  the 
more  power  you  have,  the  more  you  are  called  upon  to  be  courteous 
and  treat  people  fairly  and  decently.  And  I  would  try  to  always  do 
those  things. 

Senator  KOHL.  All  right.  Judge  Collins. 

Judge  Collins.  Senator  Kohl,  I  happen  to  agree  with  all  my  col- 
leagues. You  must  have  a  great  judicial  temperament  and  be  pa- 
tient and  kind  to  people.  Always  remember  to  treat  people  the  way 
you  yourself  would  like  to  be  treated,  and  I  do  that. 

Senator  Kohl.  All  right,  gentlemen.  I  would  like  to  ask  each  of 
you  how  important  you  regard  pro  bono  work  in  the  legal  profes- 
sion, and  if  you  have  done  that,  would  you  describe  one  or  two 
cases  of  that? 

Judge  James,  we  might  start  with  you. 

Judge  James.  Sure.  I  think  that  all  attorneys  have  an  obligation 
to  perform  pro  bono  work,  and  I  have  always  done  that  as  an  attor- 
ney. 

I  guess  one  of  the  most  significant  things  I  have  done  is  to  work 
for  a  number  of  years  with  an  agency  which  provides  legal  and 
other  assistance  to  women  who  have  been  the  victims  of  domestic 
abuse. 

Senator  KOHL.  All  right.  Mr.  Polster. 

Mr.  Polster.  Senator,  there  have  been  limitations  as  a  govern- 
ment attorney  as  to  what  I  could  do  outside  of  practice,  but  I  have 
provided  legal  advice  to  our  food  community  co-op  in  Cleveland  and 
a  few  other  organizations.  And,  of  course,  I  guess  I  could  say  that 
my  work  for  the  U.S.  Gk)vemment  for  the  last  20  years,  I'd  cer- 
tainly count  that  as  for  the  public.  At  least  I  hope  it  has  been. 

Senator  Kohl.  All  right.  Judge  Tyson. 

Judge  Tyson.  Senator,  I  haven't,  of  course,  practiced  for  the  last 
10  years  I  have  been  on  the  bench,  but  prior  to  that  I  did  during 
my  practice  have  occasion  to  provide  pro  bono  services,  both  volun- 
tarily and  involuntarily,  so  to  speak,  with  some  clients  that  did  not 
fulfill  their  end  of  the  obligation.  But  I  feel  that  it  is  an 
important 

[Laughter.] 

An  important  aspect  of  a  legal  career  and  legal  service,  and  I 
think  it  is  very  important  to  the  system  and  to  the  administration 
of  justice. 

Senator  KOHL.  All  right.  Judge  James.  Collins,  I'm  sorry.  Judge 
Collins. 
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Judge  Collins.  Senator,  I  have  to  also  agree  with  Mr.  Polster. 
Because  of  my  government  work,  I  haven't  had  the  chance  to  do 
real  pro  bono  work  in  that  sense.  But  what  I  do  now  to  take  care 
of  that  is  I  go  out  into  the  schools  and  talk  to  kids.  That  is  where 
one  of  my  passions  is,  and  I  want  to  make  sure  that  they  know 
that  they  can  make  it  in  life,  and  I  try  and  give  them  that  message. 

Senator  KoHL.  All  right.  Thank  you  very  much,  gentlemen. 
Thank  you  very  much,  Mr.  Chairman. 

Senator  Kyl.  Senator  DeWine. 

QUESTIONING  BY  SENATOR  DEWINE 

Senator  DeWine.  Let  me  ask  each  of  you  the  same  question. 
Judge  Collins,  I  will  start  with  you,  if  I  could. 

Can  you  describe  for  me  what  you  think  the  role  of  the  Federal 
district  judge  is  in  regard  to  the  settlement  of  cases,  both  civil  and 
criminal?  Please  describe  each  role. 

Judge  Collins.  Well,  I  think  in  both 

Senator  DeWine.  Obviously  after  the  case  has  been  filed,  we  are 
in  court,  we  are  moving. 

Judge  Collins.  I  think,  Senator,  that  in  both  cases  the  judge  can 
be  available  and  help  settle  certain  cases.  You  want  to  make  sure 
that  the  parties  know  the  judge  is  available  for  that  type  of  help 
if  they  want  it.  You  don't  want  to  force  it  upon  anyone  in  that  par- 
ticular vein,  but  you  want  to  be  available  so  that  they  can  get  it. 
You  can  set  sort  of  settlement  conferences,  pretrial  conferences, 
and  give  them  that  opportunity  to  get  together  and  talk  about  the 
cases.  And  I  think  a  judge  can  be  very  available  in  doing  those  type 
of  things. 

Judge  James.  I 

Senator  DeWine.  Excuse  me.  If  each  one  of  you  could  also  relate, 
the  three  of  you  that  are  on  the  bench  now,  and,  Mr.  Polster,  you 
can  do  it  based  on  your  experience  with  judges.  But  in  your  an- 
swer, relate  to  your  own  experience  and  what  you  have  done  in  the 
past,  for  the  thj*ee  judges,  at  least.  Judge  Collins,  if  you  could  just 
add  to  that. 

Judge  Collins.  Senator,  I  have  had  the  chance  to  do  both  crimi- 
nal and  civil  cases  as  a  judge,  and  on  various  occasions,  I  have  had 
a  chance  to  be  involved  in  some  settlement  negotiations.  And  what 
I  do  is  bring  the  parties  in,  when  they  have  asked  me  to  do  so,  and 
talk  to  them  both  about  what  I  think  the  pros  and  cons  are  of  the 
case,  and  I  never  force  a  settlement  on  anyone.  But  I  certainly 
want  to  make  sure  that  each  side  understands  what  the  pros  and 
cons  are.  I  have  had  a  great  deal  of  success  and  been  able  to  settle 
cases  that  way. 

Judge  James.  Like  Judge  Collins,  I  try  to  remember  that  people 
are  entitled  to  their  day  in  court,  and  they  are  not  obligated  to  set- 
tle cases.  On  the  other  hand,  I  think  a  judge  is  in  a  unique  position 
to  bring  hopefully  an  unbiased  view  to  situations  that  can  be  help- 
ful to  attorneys  in  evaluating  their  cases  and  giving  information  to 
their  clients  that  helps  them  to  decide  whether  to  compromise  the 
case  or  not  compromise. 

It  is  my  policy  on  all  civil  and  criminal  cases  that  go  to  trial  that 
I  hold  pretrial  conferences,  and  that  is  one  purpose  of  the  pretrial 
conference. 
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Senator  DeWine.  Mr.  Polster. 

Mr.  Polster.  Senator,  I  would  draw  a  distinction  between  the 
criminal  and  civil.  I  will  start  with  the  criminal  where  I  have  the 
most  experience.  Under  rule  11,  a  judge's  role  is  very  carefully  cir- 
cumscribed, and  I  think  I  have  always  been  sensitive  as  a  prosecu- 
tor if  I  felt  that  a  judge  leaned  too  hard  to  impose  a  plea  bargain 
in  a  particular  case.  I  have  deep  respect  for  the  Attorney  General 
and  the  U.S.  attorney's  role  in  deciding  what  cases  to  prosecute 
and  how  to  prosecute  them.  And  so  my  role  as  a  judge  would  be 
to  make  sure  I  make  any  preliminary  decisions  necessary  and  cer- 
tainly facilitate  settlement,  but  respect  very  carefully  the  role  of 
the  U.S.  attorney  and  the  right  of  the  defendant  if  either  of  them 
choose  to  go  to  trial. 

A  civil  case  is  dramatically  different,  and  I  think  a  good  judge 
needs  first  and  foremost  to  make  the  prompt  decisions  on  those 
matters  that  will  facilitate  settlement  and  then  get  very  actively 
engaged,  and  I  plan  to  do  that  because  most  individuals  and  cer- 
tainly most  businesses,  organizations,  want  first  and  foremost  a 
fair  resolution  but  a  prompt  resolution  and  to  put  whatever  the  dis- 
pute is  behind  them  so  they  can  go  on  with  their  lives  or  their  busi- 
nesses. And  I  would  do  whatever  I  could  to  facilitate  a  settlement 
of  those  issues. 

Senator  DeWine.  Judge  Tyson. 

Judge  Tyson.  Senator,  that  is  an  area  that  a  judge  has  to  be 
careful  in  approaching  because  of  the  necessity  of  remaining  a  de- 
tached and  neutral  referee  in  the  event  that  things  fall  apart. 

Having  said  that,  however,  I  am  one  of  those  judges  that  likes 
to  let  lawyers  lawyer,  and  I  like  to  be  there  to  listen,  to  give  some 
input,  but  I  like  for  the  impetus  to  come  from  the  lawyers.  I  have 
found  that  oftentimes  just  getting  the  lawyers  to  talk  to  each  other 
is  a  big  step  toward  getting  matters  resolved.  So  I  endeavor  to  do 
that.  After  that,  I  let  the  lawyers  do  their  thing,  and  then  I  am 
there  if  they  desire  any  input  from  me. 

Senator  DeWine.  Let  me  ask  each  one  of  you  one  last  question. 
What  do  you  think  a  Federal  court  judge,  district  court  judge  in 
this  case,  can  do  to  facilitate  an  understanding  among  the  public 
about  both  our  criminal  and  civil  justice  system,  particularly  the 
Federal  courts?  And,  in  particular,  what  role,  if  any,  can  a  Federal 
district  judge  play  in  facilitating  this  understanding  among  young 
people  of  the  country?  Judge  Collins. 

Judge  Collins.  Well,  Senator,  what  I  would  like  to  do  and  what 
I  do  now  is  I  go  out  and  talk  to  people  about  what  the  system  is 
all  about,  and  I  intend  to  continue  doing  just  that,  schools,  civic 
functions,  whatever.  I  think  judges  have  an  obligation  to  explain  to 
people  what  is  happening,  why  things  happen,  and  be  available  to 
do  those  type  of  things.  I  will  always  do  that. 

Senator  DeWine.  Judge  James. 

Judge  James.  I  have  also  done  what  Judge  Collins  has  done.  I 
have  tried  to  speak  to  young  people  when  I  could  about  the  process, 
let  them  actually  come  to  court  and  observe  court  proceedings,  ex- 
plain— and  after  court,  explain  to  them  what  has  occurred  to  try 
to  help  them  understand  the  process  better.  And  I  would  hope  to 
be  able  to  continue  to  do  that. 

Senator  DeWine.  Mr.  Polster. 
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Mr.  POLSTER.  Senator,  I  think  a  judge  has  an  important  respon- 
sibility there.  I  have  tried  to  do  that  as  a  prosecutor.  I  would  con- 
tinue as  a  judge  both  to  get  out  into  the  community,  the  legal  com- 
munity and  the  general  community  as  much  as  possible,  and  invite 
as  many  school  classrooms  as  I  could  fit  into  my  schedule  to  come 
in  and  see  firsthand  what  a  judge  does  and  how  great  our  system 
is. 

Senator  DeWine.  Thank  you. 

Judge  Tyson. 

Judge  Tyson.  Senator,  as  my  colleagues,  I  have  participated  with 
our  local  bar  association  in  moot  court  programs.  I  have  had  school 
groups  into  my  courtroom  to  observe  proceedings.  I  have  judged 
moot  court  competition  between  the  different  schools  and  also  gone 
out  to  schools  to  speak  to  students  about  our  system  and  about 
their  responsibilities  as  citizens.  And  I  would  think  that  that  is 
something  that  is  appropriate  for  a  judge  to  do,  and  I  would  like 
to  continue  doing  that. 

Senator  DeWine.  Well,  I  appreciate  your  answers.  I  think  it  is 
very  important,  and  you  would  have  a  unique  opportunity  as  a 
Federal  district  judge  to  really  have  an  impact  on  young  people. 
Thank  you  very  much. 

Mr.  Chairman,  thank  you. 

Senator  Kyl.  Thank  you.  Just  two  other  areas  of  inquiry,  if  I 
could.  Let  me  start.  Judge  Tyson,  with  you.  Again,  this  has  to  do 
with  the  affirmative  action,  preferences  issue  generally. 

Could  you  state  in  detail  your  best  independent  legal  judgment 
on  the  lawfulness  under  the  Equal  Protection  Clause  of  the  14th 
amendment  and  Federal  civil  rights  laws  of  the  use  of  race-,  gen- 
der-, or  national  origin-based  preferences  in  such  areas  as  employ- 
ment decisions,  college  admissions  and  scholarship  awards,  and  the 
awarding  of  government  contracts? 

Judge  Tyson.  Mr.  Chairman,  my  understanding  of  the  Adarand 
V.  Pena  decision  is  that  such  racial  classifications,  while  not  per  se 
unconstitutional,  are  subject  to  the  strictest  of  scrutiny  that  must 
be  narrowly  drawn  to  address  a  specific  State  or  governmental 
need,  and  that  is  the  controlling  law,  as  I  understand  it.  As  a 
judge,  I  would  follow  that  law. 

Senator  Kyl.  Thank  you. 

Mr.  Polster. 

Mr.  Polster.  Mr.  Chairman,  Judge  Tyson  has  accurately  sum- 
marized the  controlling  Supreme  Court  standard.  That  is  the  one 
I  would  follow,  highest,  strictest  scrutiny,  and  be  sure  that  the  pro- 
gram was  narrowly  tailored  to  meet  a  compelling  State  need. 

Senator  Kyl.  Thank  you. 

Judge  James. 

Judge  James.  As  a  district  court  judge,  of  course,  I  would  be 
bound  by  precedent,  and  the  precedent  in  that  area  is  the  Adarand 
case.  And  basically  any  government  program  would  be  subject  to 
the  strictest  of  scrutiny  to  see  if  it  met  constitutional  muster. 

Senator  Kyl.  Judge  Collins. 

Judge  Collins.  Mr.  Chairman,  again,  Adarand  would  be  the  con- 
trolling case  in  this  area.  I  would  apply  strict  scrutiny,  have  to  find 
a  compelling  government  interest,  and  also  make  sure  it  was  nar- 
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rowly  tailored  to  make  sure  it  did  no  more  than  what  it  was  sup- 
posed to. 

Senator  Kyl.  Thank  you.  The  last  comment  or  question  I  would 
like  to  make,  really,  has  to  do  with  victims'  rights.  Senator  DeWine 
and  I  and  Senator  Feinstein  ?nd  others  are  sponsors  of  a  proposed 
constitutional  amendment  to  provide  certain  rights  to  victims  of 
crime.  It  is  particularly  important  in  the  district  court  context 
where  the  cases  are  actually  being  tried  for  the  first  time.  And  I 
should  add,  by  the  way,  Senator  Kohl  is  also  supportive  in  our  com- 
mittee of  moving  this  proposed  amendment  forward. 

We  have,  of  course.  State  constitutional  and  statutory  provisions 
in  many  States  providing  for  some  of  these  rights.  There  are  two 
Federal  statutes  that  bear  on  the  protection  of  these  rights  as  well. 
Whether  or  not  a  Federal  constitutional  amendment  is  adopted,  I 
guess  my  question  to  you  is  whether  you  will  work  as  hard  as  you 
can  within  the  context  of  protecting  the  accused's  rights,  working 
with  prosecutors  and  all  the  difficult  decisions  they  have  in  bring- 
ing a  case  to  trial,  but  work  as  closely  as  you  can  with  the  victims 
of  the  crimes  so  that  their  rights  as  human  beings,  if  not  constitu- 
tionally protected  yet,  to  fair  treatment  in  our  judicial  process  are 
protected  as  much  as  possible,  and  that  they  are  notified  of  pro- 
ceedings and  given  an  opportunity  to  be  heard  or  participate  when 
that  is  appropriate  to  the  absolute  extent  practicable. 

Judge  Collins,  let  me  begin  with  you. 

Judge  Collins.  Mr.  Chairman,  as  you  know,  in  our  State  of  Ari- 
zona, our  State  has  a  constitutional  provision  for  victims'  rights, 
and  I  follow  that  now,  and  I  would  intend  to  do  so  if  the  Federal 
system  does  the  same  thing. 

Senator  Kyl.  Actually,  if  I  could — and,  again,  this  is  not  really 
a  question  so  much  as  a  comment  on  my  part,  but  I  would  like  to 
have  you  respond  to  it.  What  I  am  really  seeking  from  you  is  a 
statement  of  commitment  beyond  what  may  be  required  of  you,  be- 
cause as  the  person  in  charge  of  the  court,  it  is  really  going  to  be 
up  to  you  to  make  sure  that  everybody  is  treated  right.  And  there 
may  not  be — and  I  am  very  familiar  with  the  Arizona  require- 
ments, and  I  know  that  they  have  been  faithfully  applied.  But 
there  may  not  be  a  requirement  for  that  to  be  done  in  the  Federal 
judicial  system.  And  the  prosecutor  wants  to  do  this,  and  the  ac- 
cused is  arguing  that. 

I  guess  what  I  am  just  asking  all  of  you  to  do — and  then  please 
do  comment  on  it,  if  you  would  like — is  to  be  as  solicitous  as  you 
possibly  can  toward  the  rights  of  those  people  who  society  has  al- 
ready failed  to  protect  at  least  once,  and  who  many  times  feel  that 
they  are  victimized  again  by  a  criminal  justice  system  that  pro- 
vides a  lot  of  rights  to  defendants  but  in  this  equilibrium  provides 
none,  at  least  constitutionally,  to  the  victims  and,  therefore,  they 
have  to  rely  upon  the  judge,  first  and  foremost,  to  help  them 
through  the  ordeal  and  ensure  that  their  interests  are  protected, 
again,  consistent  with  the  defendant's  constitutional  rights. 

I  didn't  mean  to  give  a  speech  there,  but,  Judge  Collins. 

Judge  Collins.  I  agree  with  you,  Senator,  and  I  would  do  just 
that.  I  would  make  sure  that  the  victims  have  a  right  and  feel  that 
they  came  in  a  courtroom  and  they  got  justice  also.  It  is  not  just 
about  one  side  or  the  other  side.  It  is  about  both  sides  coming  into 
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the  courtroom  and  feeling  that  justice  was  done  on  their  behalf. 
And  I  will  swear  to  do  those  type  of  things. 

Senator  Kyl.  Thank  you. 

Judge  James. 

Judge  James.  Our  State  also  has  a  statute  providing  for  victims' 
rights,  but  before  that  statute  existed,  it  was  the  policy  of  our  court 
to  always  take  into  consideration  the  victims,  to  try  to  commu- 
nicate with  them  concerning  the  dispositions  of  cases. 

It  has  been  my  experience  that  most  victims  just  want  to  know 
what  is  going  on,  and  if  you  can  keep  them  informed,  explain  to 
them  why  the  decisions  that  were  made  were  made,  generally  they 
are  satisfied.  It  is  the  lack  of  communication,  I  think  is  where  we 
mess  up  so  often. 

Senator  Kyl.  Thank  you  very  much. 

Mr.  Polster. 

Mr.  Polster.  Well,  Mr.  Chairman,  I  am  very  familiar  with  the 
two  Federal  statutes,  and  I,  in  fact,  was  the  first  victim  witness  co- 
ordinator in  our  office  before  the  Department  funded  special  posi- 
tions, and  I  have  seen  firsthand  the  kind  of  pain  and  anguish  that 
victims  of  crime  suffered.  So  I  am  very  sensitive  to  that,  and  I 
would  do  whatever  I  could  to  make  sure  that  the  victims  and  wit- 
nesses in  my  courtroom  are  treated  with  courtesy  and  respect  and 
that  they  feel,  although  they  can't  be  happy  about  having  to  be 
there,  that  at  least  the  time  they  are  spending  will  convince  them 
that  their  rights  were  considered,  too. 

Senator  Kyl.  Thank  you. 

Judge  Tyson. 

Judge  Tyson.  Senator,  Mr.  Chairman,  as  Judge  James  has  al- 
ready indicated,  while  Louisiana  does  not  have  a  constitutional 
provision,  there  is  statutory  authority  addressing  victims'  rights.  I 
have  always  endeavored  to  be  solicitous  of  and  considerate  of  the 
rights  of  the  victims  that  are  involved  in  cases  in  my  courtroom. 
As  the  chief  criminal  judge  in  my  district,  I  also  have  occasion  to 
field  the  complaints  or  the  concerns  of  victims  of  crimes.  So  I  take 
pride  in  my  record  of  being  solicitous  and  considerate  of  the  victims 
of  crime,  and  I  intend  to  continue  to  be  so. 

Senator  Kyl.  Thank  you  very  much,  and  I  certainly  share  Sen- 
ator DeWine's  concern  for  it,  and  I  know  Senator  Kohl  feels  the 
same  way  for  the  role  that  a  judge  can  play  in  the  community,  as 
a  role  model,  as  an  educator.  It  is  not  necessary,  once  you  are  on 
the  Federal  district  bench,  to  check  out  of  society  and  put  yourself 
in  a  cocoon.  I  know  some  of  my  judge  friends  sometimes  think  that 
is  what  has  happened.  But  there  is  much  that  can  be  done  within 
the  parameters  of  retaining  your  clear  position  as  a  judge  to  be  out 
in  the  community,  educating,  and,  as  I  say,  acting  as  a  role  model. 
I  know  that  Judge  Collins  does  that,  and  you  have  all  indicated  to 
one  degree  or  another  you  do.  And  I  certainly  encourage  you  to  do 
that. 

It  is  very,  very  important  in  helping  a  society  to  get  a  handle  on 
some  of  the  basic  causes  that  bring  people  to  the  criminal  justice 
system  in  the  first  instance,  and  you  can  play  a  very  large  role  in 
that.  You  don't  have  to  check  out  just  because  you  are  now  on  the 
bench.  In  fact,  in  some  respects,  you  have  an  even  greater  capabil- 
ity of  advancing  that  position  in  our  society. 
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I  commend  the  four  of  you  and  those  who  have  been  involved  in 
your  nominations.  I  think  this  is  an  excellent  panel.  As  I  said  to 
the  circuit  court  nominees,  we  will  be  communicating  with  you.  I 
should  tell  you  that  our  record  will  remain  open  until  the  close  of 
business  Friday,  so  there  may  be  additional  questions  submitted  to 
you,  and  if  they  are,  be  sure  and  get  back  to  us  as  quickly  as  pos- 
sible in  answer  to  those  questions.  But  other  than  that,  we  will 
communicate  to  you  about  the  next  process.  And,  again — ^yes,  sir, 
Judge? 

Judge  Tyson.  Mr.  Chairman,  I  would  like  to  thank  the  commit- 
tee for  the  courtesy  of  a  hearing,  and  I  would  also  like  for  the 
record  to  thank  Senators  Breaux  and  Landrieu  for  their  nomina- 
tion and  their  support. 

Also,  if  I  could,  there  were  a  couple  of  people  that  were  with  me 
that  were  not  introduced:  my  mother,  Ms.  Teresa  T^son. 

Senator  Kyl.  Oh,  you  better  have  your  mother  stand.  Mother, 
thank  you  for  being  here. 

Judge  Tyson.  And  her  friend,  Ms.  Mildred  Diggs,  and  not 
present  but  I  would  also  like  to  acknowledge  for  the  record  my 
mother-in-law,  Ms.  Lula  Williams,  who  was  not  able  to  be  here, 
and  also  my  deceased  grandmother,  Ms.  Mary  Hartnett,  and  my 
aunt,  Ms.  Thelma  Parham. 

Thank  you  very  much. 

Senator  Kyl.  We  appreciate  their  strong  support  for  you,  I  am 
sure. 

Mr.  POLSTER.  Mr.  Chairman. 

Senator  Kyl.  Yes,  Mr.  Polster. 

Mr.  Polster.  I  would  also  like  to  thank  both  of  my  fine  Senators, 
Senator  DeWine  and  Senator  Glenn,  for  their  wonderful  and  gra- 
cious remarks  and  their  support  through  this  process.  I  would  also 
like  to  recognize  a  few  people  I  didn't  get  a  chance  to  before. 

Senator  Kyl.  Surely. 

Mr.  Polster.  Some  old  and  dear  friends  from  college,  Robert 
Dreier  and  Deborah  Nyprus  and  Clifford  Hendler.  My  sister,  Lau- 
rie, was  not  able  to  be  here  with  us,  but  our  exceptional  nanny, 
Joelle  Osborne,  was  able  to  come  in,  and  she  is  the  one  who  helps 
us  juggle  two  careers  and  three  children. 

Senator  Kyl.  Would  you  raise  your  hands?  Great.  Grood  to  have 
all  of  you  with  us  as  well. 

Judge  James.  Mr.  Chairman,  I  would  also  like  to  thank  the  com- 
mittee for  the  opportunity  to  have  this  hearing,  and  in  particular 
thank  Senators  Breaux  and  Landrieu  for  their  support  in  this  proc- 
ess. 

Senator  Kyl.  Judge  James,  you  are  welcome. 

Judge  Collins.  Mr.  Chairman,  I  also  want  to  thank  you  as  well 
as  members  of  the  committee.  I  want  to  thank  also  Congressman 
Pastor  for  being  involved  in  the  nomination  process,  and  I  also 
mentioned  my  in-laws,  who  have  been  very  faithful  and  behind  me 
in  this  process  and  couldn't  be  with  us,  Annie  Ollison  and  Raymond 
Ollison.  And  thank  you  again,  sir. 

Senator  Kyl.  Well,  you  are  very  welcome,  and  welcome  to  you 
all,  and  if  there  is  nothing  further  to  come  before  the  committee, 
the  committee  will  stand  adjourned. 

[Whereupon,  at  3:27  p.m.,  the  committee  was  adjourned.] 
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SUBMISSIONS  FOR  THE  RECORD 


UNITED  STATES  SENATE 
Questionnaire  for  Judicial  Nominees 
I.    BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1 .  Full  name  (include  any  former  names  used.) 

Name:  Kim  Anita  McLane  Wardlaw 

Former  Name:         Kim  Anita  McLane 

2.  Address:   List  current  place  of  residence  and  office  address(es): 

Residence:  Pasadena,  California 

Office:  255  E.  Temple.  Suite  730 

Roybal  Federal  Building 
Los  Angeles,  CA  90012 

3.  Date  and  place  of  birth. 

Date  of  birth:  July  2,  1954 

Place  of  birth:  San  Francisco,  California 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).   List 
spouse's  occupation,  employer's  name  and  business  address(es). 

Married. 

Date  of  Marriage:  September  8,  1984 

Spouse:  William  Michael  Wardlaw,  Sr. 

Occupation:  Businessman 

Employer's  Name:  Freeman  Spogli  &  Co. 

Business  address:  11100  Santa  Monica  Blvd.,  Suite  1900 
Los  Angeles,  California  90025 

5.  Education:  Ust  each  college  and  law  school  you  have  attended,  including 
dates  of  attendance,  degrees  received,  and  dates  degrees  were  granted. 

a.        Santa  Clara  University 
500  B  Camino  Real 
Santa  Clara,  Califomia  95053 
Dates  of  Attendance:  September  1972-June  1973 
No  degree  received. 
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b.  Foothill  Community  College 
12345  El  Monte  Road 

Los  Altos  Hills,  CA   94022 

Dates  of  Attendance:    September  1973-June  1974 

No  degiee  received. 

c.  University  of  California.  Los  Angeles 
405  Hilgard  Avenue 

Los  Angeles,  California   90024 

Dates  of  Attendance:   September  1974-June  1976 

Degree  received:        A.B.  Communication  Studies  1976 

d.  University  of  California,  Los  Angeles.  School  of  Law 
405  Hilgard  Avenue 

Los  Angeles,  California   90024 

Dates  of  Attendance:   September  1976-June  1979 

Degree  received:        J.D.  1979 

Employment  Record:   List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and 
organizations,  nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 

a.  Dates:  Summer.  1976 

Employer:  University  of  California,  Los  Angeles 

Position  held:  Reader  for  Undergraduate  Classes  in  "Legal 

Communication"  and  "Persuasive  Theory  of 

Communications" 

b.  Dates:  Summer,  1977 

Employer:  University  of  California.  Los  Angeles 

Position  held:  Research  Assistant  for  Dr.  Paul  I.  Rosenthal; 

researched  history  of  law  of  libel  for  book  by  Dr. 

Rosenthal 


Dates:  October  1,  1977-December  31,  1977 

Employer  University  of  California,  Los  Angeles, 

Communication  Studies  Department 
Position  held:  Teaching  Assistant  for  Undergraduate  Class  on 

Communications  Law 
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Dates: 
Employer: 
Position  held: 


Dates: 
Employer: 
Position  held: 


January  1978-April  1978 

U.S.  Court  of  Appeals,  Ninth  Circuit  ~ 

Legal  Intern  for  the  Hon.  J.T.  Sneed,  Ninth  Circuit 
Court  of  Appeals 

June  1978-July  1978 
Rosenfeld,  Meyer  &  Susman 
Law  Clerk 


Dates: 
Employer: 
Position  held: 


July  1978-August  1978 
O'Melveny  &  Myers 
Law  Clerk 


Dates:  August  1979-August  1980 

Employer:  United  States  District  Court  for  the  Central  District  of 

California 

Position  held:  Law  Clerk 

Dates:  December  1980-February  1987 

Employer:  O'Melveny  &  Myers 

Position  held:  Associate 


Dates: 

Organization: 
Position  held: 


Dates: 

Organization: 
Position  held: 


1988-October  1994 

Director 

Women  Lawyers  Public  Action  Grant  Foundation,  a 

non-profit  corporation 

1988-present 

Association  of  Business  Trial  Lawyers 

Board  of  Governors 


Dates:  February  1987-January  3,  1996 

Employer  O'Melveny  &  Myers 

Position  held:  Partner 

Dates:  December  1992- January  1993 

Employer  Department  of  Justice,  Presidential  Transition 

(Clinton-Gore) 

Position  held:  Justice  Team  I 


m.       Dates:  June  1993 

Employer  City  of  Los  Angeles 

Position  held:  Mayor-elect  Richard  J.  Riordan's  Government 

Uaison,  Mayoral  Transition  Committee  for  the  City  of 

Los  Angeles 
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n.         Dates:  1993-1994 

Organization:  St.  James  Parish  School  Parents  Association,  a  non- 

profit corporation 
Position  held:  Board  of  Directors 

o.         Dates:  1994-present 

Organization:  UCLA  Center  for  Communications  Policy 

Positions  held:  Board  of  Governors;  Vice  Chair 

p.        Dates:  January  3,  1996-present 

Employer:  United  States  District  Court 

Position  held:  Judge,  Central  District  of  California 

Military  Service:   Have  you  had  any  military  service?   If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

No. 

Honors  and  Awards:   List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

a.  University  of  California,  Los  Angeles 

1.  A.B.  Communications  studies,  summa  cum  laude 

2.  Phi  Beta  Kappa 

3.  UCLA  Honors  Program 

4.  Departmental  Highest  Honors 

Honors  Thesis:  "Govemment  Regulation  of  Broadcasting:  The 
Family  Viewing  Hour" 

b.  University  of  California,  Los  Angeles,  School  of  Law 

1.  Third  year  class  ranking  -  fifth  out  of  approximately  300; 
second  year  class  ranking  -  fourth  in  class 

2.  Order  of  the  Coif 

3.  Award  for  the  Outstanding  Graduate  in  the  Class  of  1979  given  to 
one  graduate  annually  by  the  UCLA  Law  School  Alumni 
Association 
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4.  UCL^  Law  Review  1977-78;  Articles  Editor  1978-79 

5.  American  Jurisprudence  Awards:  Business  Law;  Family  Law 

c.  Named  by  California  Law  Business,  a  supplement  to  the  San 
Francisco  Daily  Journal  and  the  Los  Angeles  Daily  Journal  one  of  the 
State  of  California's  top  25  lawyers  under  the  age  of  45,  July  1993 

d.  Named  by  the  Los  Angeles  Business  Journal  as  one  of  the  100  most 
prominent  business  attorneys  in  Los  Angeles  County,  February  1995 

e.  Recipient  of  NOW  Legal  Defense  and  Education  Fund  1995  BUDDY 
AWARDS  (in  honor  of  ethnically  diverse  families  who  have  encouraged 
their  daughters  to  pursue  success) 

9.        Bar  Associations:   List  all  bar  associations,  legal  or  judicial-related  committees 
or  conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles 
and  dates  of  any  offices  which  you  have  held  in  such  groups. 

United  States  District  Court 

1.  Automation  Committee  (1996-1997) 

2.  Education  Committee  (1996-1997) 

3.  Jury  Committee  (1996-present) 

4.  Space  Committee  (1997-present) 

5.  Ad  Hoc  Committee  Regarding  Attorney  Disciplinary  Procedures 
(1997-present) 

6.  Attorney  Admissions  Fund  Board  of  Trustees  (1997-present) 

United  States  Court  of  Appeals  for  the  Ninth  Circuit 

1.        Circuit-wide  Library  Committee  (1997-present) 

National  Association  of  Women  Judges,  member 

1.        Judicial  Opportunities  and  Selection  Committee  (1997-present) 

Federal  Judges  Association,  member 

American  Bar  Association,  member,  Judicial  Division;  formeriy  member  of 
Litigation  and  Tort  and  Insurance  Practice  Sections 

Federal  Bar  Association,  honorary  member,  Los  Angeles  Chapter 
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The  State  Bar  of  California,  member  (until  January  1996) 

1.  California  Legal  Corps  Task  Force 

2.  Executive  Committee  of  the  Intellectual  Property  Section  (1993- 
94) 

3.  Intellectual  Property  and  Litigation  Sections 

Los  Angeles  County  Bar  Association 

1.  Trustee  (1993-94) 

2.  Los  Angeles  County  Bar  Homeless  Committee  (1988) 

3.  Trial  Lawyers  Section,  member  (until  January  1996) 

Women  Lawyers  Association  of  Los  Angeles.  WLALA,  a  Los  Angeles  County 
Bar  Affiliate,  is  the  largest  local  bar  association  the  principal  purpose  of  which 
is  to  advance  women  in  the  legal  profession. 

1.  Conference  of  Delegates  and  Legislation  Committees  (1983-84) 

2.  Delegate  to  1984  California  State  Bar  Convention 

3.  Publicity  Committee  Chair  (1984-85) 

4.  Appointive  Office  Committee  Co-Chair  (1985-86)  (this  committee 
evaluates  candidates  for  judicial  office) 

5.  Scholarship  Committee  Chair  (1986-87) 

6.  Amicus  Briefs  Committee  Chair  (1987-88) 

7.  Treasurer  (1988-89) 

8.  Secretary  (1989-90) 

9.  Second  Vice  President  (1990-91) 

10.  First  Vice  President  (1991-92) 

1 1 .  President-Elect  (1 992-93) 

12.  President  (1993-94) 

13.  Advisory  Council  (1994-95) 

14.  Chair  of  the  1995  Nominations  Committee  to  select  slate  of  1995- 
96  officers 

15.  1995  WLALA  "Member  of  the  Year"  Award  given  by  the  National 
Association  of  Women  Business  Owners. 


53-708    99  -  1 1 
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Women  Lawyers  Public  Action  Grant  Foundation.   (PAGF)  Founding  member 
and  officer  of  PAGF,  a  non-profit  benefit  corporation  created  in  1985  to       ~ 
respond  to  the  lack  of  state  and  federal  funding  for  projects  benefitting  the 
disadvantaged.   Since  then,  the  PAGF  has  funded  at  least  20  law  students 
who  have  undertaken  public  interest  summer  projects  rather  than  employment 
in  the  private  sector. 

1.  Secretary  (1984-85) 

2.  Vice  President  (1985-86) 

3.  President  (1986-87) 

4.  Advisory  Council  (1987-1995) 

5.  Director  (1988-October  1994) 

Association  of  Business  Trial  Lawyers  (ABTL).  The  ABTL  is  a  statewide 
organization  of  business  litigators  committed  to  continuing  professional 
education  of  the  bench  and  bar. 

1.  Board  of  Governors  (1988  to  present) 

2.  Membership  Chair  (1991-92) 

3.  20th  Annual  Symposium  Program  Chair  (1993) 

4.  Treasurer  (1994-95) 

5.  Secretary  (1995-96) 

California  Women  Lavwers 

1.        District  7  representative  (1986-87)  (served  on  Judicial  Evaluations 
Committee) 

Other  Professional  Affiliations: 

Member,  Mexican-American  Bar  Association  of  Los  Angeles  County; 
Organization  of  Women  Executives;  Downtown  Women  Partners;  The 
Breakfast  Club  (lawyer's  association  that  meets  on  a  voluntary  basis  to 
discuss  Issues  affecting  the  legal  profession  and  to  endorse  candidates 
for  the  California  State  Bar  Board  of  Governors);  Ninth  Circuit  Historical 
Society 

10.      Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active 
In  lobbying  before  public  bodies.   Please  list  all  other  organizations  to  which 
you  belong. 

a.       Organizations  active  In  lobbying  before  public  bodies: 

1.        None 
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b.         Other  Organizations; 

1.  The  Trusteeship,  An  Affiliate  of  The  International  Women's  Forum 
(1996-present)  (By-laws  enclosed) 

2.  UCLA  Center  for  Communication  Policy,  Vice  Chair,  Board  of 
Governors  (1994-present)  (no  By-laws  exist) 

3.  Member,  The  Blue  Ribbon  of  the  Los  Angeles  Music  Center 
(1993-present)  (no  By-laws  exist) 

4.  Chancery  Club  of  Los  Angeles  (honorary  group  of  leaders  of  the 
Los  Angeles  legal  community)  (no  By-laws  exist) 

Court  Admission:   List  all  courts  in  which  you  have  been  admitted  to  practice, 
with  dates  of  admission  and  lapses  if  any  such  memberships  lapsed.   Please 
explain  the  reason  for  any  lapse  of  membership.   Give  the  same  information 
for  administrative  bodies  which  require  special  admission  to  practice. 


a.  December  4,  1979 

b.  December  17.  1979 

c.  November  12,  1982 

d.  August  20,  1985 

e.  October  28,  1992 

f.  April  6.  1993 

g.  March  7,  1994 
h.  May  16.  1994 


Supreme  Court  of  the  State  of  California 

United  States  District  Court  for  the  Central 
District  of  California 

United  States  District  Court  for  the  Southern 
District  of  California 

United  States  District  Court  for  the  District  of 
Nevada  (Pro  Hac  Vice) 

United  States  District  Court  for  the  Northern 
District  of  California 

United  States  District  Court  for  the  District  of 
Montana,  Great  Falls  Division  (Pro  Hac  Vice) 

United  States  District  Court  for  the  District  of 
Minnesota  (Pro  Hac  Vice) 

State  of  Minnesota  District  Court.  County  of 
Hennepin,  Fourth  Judicial  District  (Pro  Hac 
Vice) 
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i.  July  13,  1994  United  States  District  Court  for  the  Northern 

District  of  Alabama,  Western  Division  (Pro- 
Hac  Vice) 

j.         February  1,  1995  Circuit  Court  of  Marion  County,  State  of 

Mississippi  (Pro  Hac  Vice) 

k.         February  24.  1995  Court  of  Barbour  County  Alabama,  Clayton 

Division  (Pro  Hac  Vice) 

I.         March  20,  1995  United  States  District  Court  for  the  Southern 

District  of  Mississippi,  Hattiesburg  Division 
(Pro  Hac  Vice) 

12.      Published  Writings:   List  the  titles,  publishers,  and  dates  of  books,  articles, 

reports,  or  other  published  material  you  have  written  or  edited.   Please  supply 
one  copy  of  all  published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press  reports  about  the  speech, 
and  they  are  readily  available  to  you,  please  supply  them. 

a.  Published  Material  I  have  written  or  edited: 

1.  Comment,  "Access  to  State-Owned  Communications  Media  - 
The  Public  Forum  Doctrine,"  26  UCLA  L  Rev.  1410  (1979)  (copy 
attached) 

2.  Contributing  Author,  TTie  Encyclopedia  of  the  American 
Constitution  (K.  Karst  and  L  Levy,  ed.),  Macmillan  Publishing 
Co.,  Inc.  (1986)  (copies  of  contributions  attached) 

3.  Consultant,  California  Continuing  Education  of  the  Bar  -  Civil 
Procedure  During  Trial,  1992,  1995  editions. 

b.  Speeches  on  issues  involving  constitutional  law  or  legal  policy: 

June.  1996,  "A  View  from  the  Bench  -  Tips  for  the  Federal  Practitioner." 
Federal  Bar  Association  (press  report  enclosed).  While  this  speech 
focused  on  advice  to  the  federal  practitioner,  it  also  cited  with  approval 
the  remari<s  of  Chief  Justice  William  Rehnquist  to  the  Washington 
College  of  Law  of  the  American  University  on  the  Future  of  the  Federal 
Courts.  April  9.  1996.  The  Chief  Justice  there  spoke  on  the 
independence  of  the  judiciary,  concluding  that  independence  is  essential 
to  the  judiciary's  proper  functioning  and  should  be  retained. 
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13        Health:   What  is  the  present  state  of  your  health?   List  the  date  of  your  last 
physical  examination. 

Excellent. 

Date  of  last  physical  examination:   May  30,  1997. 

14.  Judicial:   State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of 
each  such  court. 

1.  a.         United  States  District  Judge,  Central  District  of  California 

b.  Appointed. 

c.  The  District  Court  in  the  Central  District  of  California  has 
federal  jurisdiction  over  cases  filed  in  the  California 
counties  of  Los  Angeles,  Ventura.  San  Bernadino.  Orange, 
San  Luis  Obispo,  Riverside  and  Santa  Barbara. 

2.  a.         I  was  designated  to  sit  on  the  United  States  Court  of 

Appeals  for  the  Ninth  Circuit  in  November  1996  and  on 
August  4,  1997.   I  have  been  designated  to  do  so  again  on 
June  11  and  12,  1998. 

b.  Appointed. 

c.  The  Ninth  Circuit  has  federal  jurisdiction  over  cases 
appealed  from  federal  courts  in  the  nine  Western  states  of 
Alaska,  Arizona,  Califomia,  Hawaii,  Idaho,  Montana, 
Nevada,  Oregon  and  Washington  and  the  Territory  of 
Guam  and  the  Commonwealth  of  the  Northern  Mariana 
Islands. 

15.  Citations:   If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten 
most  significant  opinions  you  have  written;  (2)  a  short  summary  of  and 
citations  for  all  appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticism  of  your  substantive 
or  procedural  rulings;  and  (3)  citations  for  significant  opinions  on  federal  or 
state  constitutional  issues,  together  with  the  citation  to  appellate  court  rulings 
on  such  opinions.   If  any  of  the  opinions  listed  were  not  officially  reported, 
please  provide  copies  of  the  opinions. 

(1)       Citations  for  the  ten  most  significant  written  opinions: 

1.         Greenpeace,  Inc.  (U.S. A)  v.  State  of  France,  946  F  Supp. 
773  (CD.  Cal.  1996) 
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2.  Vasquez  v.  City  of  Bell  Gardens,  938  F.  Supp.  1487  (CD. 
Cal.  1996) 

3.  Unsecured  Creditors  Committee  v.  Souttimark  Corp.  (In  re 
Robert  L  Helms  Constr  &  Dev.  Co..  Inc.).  110  F.3d  1470 
(9th  Cir.  1997) 

4.  Bany  v.  BA  Properties.  Inc.  (In  re  Barry),  201  B.R.  820 
(CD.  Cal.  1996),  adopted  in  Mason-McDuffie  Mortgage 
Corp.  V.  Peters  (In  re  Peters),  101  F.3d  618  (9th  Cir.  1996) 

5.  Los  Angeles  News  Sen/ices  v.  Reuters  Television 
International.  Ltd.,  942  F.  Supp.  1265  (CD.  Cal.  1996); 
Los  Angeles  News  Services  v.  Reuters  Television 
International,  942  F.  Supp.  1275  (CD.  Cal.  1996)  (Findings 
of  Fact  and  Conclusions  of  Law) 

6.  Gould  V.  Harris.  929  F.  Supp.  353  (CD.  Cal.  1996) 

7.  ADO  Finance,  AG  v.  McDonnell  Douglas  Corp..  931  F. 
Supp.  711  (CD.  Cal.  1996);  ADO  Finance,  AG  v. 
McDonnell  Douglas  Corp.,  938  F.  Supp.  590  (CD.  Cal. 
1996)  (related  sanctions  motion) 

8.  Gospel  Missions  of  America  v.  Bennett,  951  F.  Supp.  1429 
(CD.  Cal.  1997) 

9.  L  Jeffrey  Selznick,  et  al.  v.  Turner  Entertainment,  Case 
No.  CV-96-5025-KMW(MCx)  (CD.  Cal.  Nov.  3,  1997) 
(unpublished  Memorandum  of  Decision  and  Order) 

10.  Federal  Deposit  Insurance  Company  v.  Jackson,  1998  WL 
1158(9thCir.  Jan.  5,  1998) 

(2)      Summary  of  and  citations  for  all  appellate  opinions  where  (a) 
decisions  were  reversed  or  (b)  judgment  was  affirmed  with 
significant  criticism: 

a.        Reversal: 

Pension  Benefit  Guarantee  Corp.  v.  Carter  and  Tillery 
Enterprises,  1996  WL  444012  (CD.  Cal.  June  25.  1996),  rev'd, 
1998  WL  4442  (9th  Cir.  Jan.  9.  1998). 


11 


315 


In  Pension  Benefit  Guarantee  Corp.  v.  Carter  and  Tillery 
Enterprises,  this  Court  dismissed  without  prejudice  the  complatnt 
of  the  Pension  Benefit  Guarantee  Corporation  ("PBGC")  on  the 
grounds  that  the  PBGC  had  not  satisfied  both  the  statutory  and 
regulatory  prerequisites  to  filing  suit  for  unfunded  benefit  liabilities 
after  the  distress  termination  of  a  pension  plan.   The  rationale 
was  that  Section  1368  of  the  Employee  Retirement  Income 
Security  Act  (ERISA")  provided  the  exclusive  remedy  for 
collecting  unfunded  benefit  liabilities  under  29  U.S.C.  §  1362(b). 
and  as  a  result,  the  PBGC  was  required  to  first  obtain  a  lien 
before  filing  a  district  court  action,  which  it  did  not  do.   In  addition, 
the  PBGC  had  failed  to  exhaust  its  administrative  remedies 
pursuant  to  29  C.F.R.  §  4003  before  filing  suit  for  premiums  owed 
under  29  U.S.C.  §  1307. 

The  Ninth  Circuit  reversed,  holding  that  §  1368  does  not 
provide  the  exclusive  mechanism  for  collecting  §  1362  liabilities, 
but  that  §  1303  provides  an  alternative  mechanism.  Under  the 
latter  section,  the  parties  are  not  required  to  first  secure  a  lien, 
and  thus  dismissal  on  this  ground  was  improper.  Additionally,  the 
Ninth  Circuit  held  that  the  district  court  had  three  options  for 
permitting  completion  of  the  administrative  review  process, 
including  dismissal  of  the  action  pending  exhaustion  of  the 
administrative  review  process,  but  that  this  Court  erred  by 
dismissing  the  action  instead  of  granting  PBGC's  request  for  a 
stay  in  view  of  the  statute  of  limitations. 

b.        This  Court  has  been  affirmed,  but  no  affirmance  contained 
any  criticism. 

(3)       Citations  for  significant  opinions  on  federal  or  state  constitutional 
issues: 

1.  Vasquez  v.  City  of  Bell  Gardens,  938  F.  Supp.  1487  (CD. 
Cal.  1996) 

2.  Burbank-Glendale-Pasadena  Airport  Authority  v.  City  of 
Burijank,  Case  No.  96-4125-KMW(SHx),  Order  Denying 
Defendant's  Ex  Parte  Application  for  Temporary 
Restraining  Order,  and  Granting  Ex  Parte  Application  for 
Order  to  Show  Cause  re  Preliminary  Injunction,  June  19, 
1996  (unpublished)  (attached) 
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3.  USA  V.  Duffus,  et  al.,  Case  No.  CR-156-KMW.  Order 
Denying  Defendants  Johnson  and  Duffus'  Suppression^* 
Motions.  July  22,  1996  (unpublished)  (attached) 

4.  USA  V.  Morales-Perez,  Case  No.  CR-96-671-KMW,  Order 
Denying  Motion  for  Discovery  re:  Selective  Prosecution, 
September  26,  1996  (unpublished)  (attached) 

5.  Luparello  v.  Gomez,  1996  WL  341572  (CD.  Cal.  1996) 

6.  Gospel  Missions  of  America  v.  Bennett,  951  F.  Supp.  1429 
(CD.  Cal.  1997) 

7.  City  of  Hope  National  Medical  Center  v.  Blue  Cross  of 
California,  928  F.  Supp.  1001  (CD.  Cal.  1996) 

8.  Frierson  v.  Calderon,  Case  No.  92-6251 -KMW,  Decision 
re:  Cross-Motions  for  Partial  Summary  Judgment 
(unpublished)  (attached) 

9.  USA  V.  Camaro  Ramirez,  Case  No.  CR-95-1172-KMW. 
Order  re:  Motion  for  Discovery  on  Claim  of  Selective 
Prosecution  (unpublished)  (attached) 

10.  Tesfu  V.  City  of  Bell  Gardens,  Case  No.  95-7429- 
KMW(AJWx),  Memorandum  of  Decision  and  Order 
Granting  Defendants'  Motions  for  Summary  Judgment 
(unpublished)  (attached) 

11.  Carson  Harbor  Village,  Ltd.  v.  Unocal  Corporation,  et  al., 
Case  No.  96-3281 -KM W(VAPx),  Order  Denying  Defendant 
Van  Loben  Sels'  Motion  to  Dismiss  (unpublished) 
(attached) 

12.  Platas  V.  USA,  Case  No.  96-2604-KMW,  Order  Denying 
Plaintiffs  Rule  41  Motion  for  Retum  of  Seized  Conveyance 
(unpublished)  (attached) 

13.  Gospel  Missions  of  America  v.  Bennett,  Case  No.  93-1684- 
KMW(JGx),  Order  Granting  In  Part  and  Denying  In  Part  the 
County  Defendants'  Motion  for  Partial  Summary  Judgment; 
Order  Granting  In  Part  and  Denying  In  Part  the  City 
Defendants'  Motion  for  Partial  Summary  Judgment 
(unpublished)  (attached) 
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16.  Public  Office:   State  (chronologically)  any  public  offices  you  have  held,  other 
than  judicial  offices,  including  the  terms  of  service  and  whether  such  positioris 
were  elected  or  appointed.    State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

I  was  elected  as  a  delegate  on  behalf  of  then  Governor  Bill  Clinton  from 
the  27th  United  States  Congressional  District  to  the  1992  Democratic  National 
Convention. 

I  was  appointed  by  the  then  Mayor-elect  Richard  J.  Riordan  to  serve  on 
the  City  of  Los  Angeles  Mayoral  Transition  Committee  in  1993. 

17.  Legal  Career: 

a.        Describe  chronologically  your  law  practice  and  experience  after 
graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the 
name  of  the  judge,  the  court,  and  the  dates  of  the  period 
you  were  a  clerk; 

Following  graduation  from  law  school,  I  served  as  a  law  clerk  to 
the  Honorable  William  P.  Gray,  United  States  District  Court  for  the 
Central  District  of  California,  from  August  1979  through  August  1980. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and 
dates; 

I  have  never  practiced  alone. 

3.  the  dates,  names  arid  addresses  of  law  firms  or  offices, 
companies  or  governmental  agencies  with  which  you  have 
been  connected,  and  the  nature  of  your  connection  with 
each. 

I  joined  O'Melveny  &  Myers,  400  South  Hope  Street,  Los 
Angeles,  California  90071,  where  i  had  previously  worked  as  a  summer 
law  clerk  in  1978,  after  my  district  court  clerkship.   I  worked  at 
O'Melveny  &  Myers  as  an  associate  from  December  1980,  and  then  as 
a  partner  of  the  firm,  effective  February  1,  1987  until  January  3,  1996. 

During  my  tenure  at  O'Melveny  &  Myers,  I  took  two  leaves  of 
absence  from  the  firm.   In  December-January  1992,  I  joined  the 
Presidential  TransKion  in  Washington,  D.C.,  preparing  briefing 
memoranda  in  the  Justice/Civil  Rights  Cluster  on  urgent  and  critical 
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issues  requiring  the  Attorney  General  designates'  immediate  attention.    I 
also  reviewed  and  edited  the  report  of  Justice  Team  One,  which  was~ 
chaired  by  Anne  K.  Bingaman.  former  Assistant  Attorney  General, 
Antitrust  Division,  Department  of  Justice. 

In  June  1993,  I  served  as  Los  Angeles  Mayor-elect  Richard  J. 
Riordan's  Government  Liaison  on  the  Mayoral  Transition  Committee  for 
the  City  of  Los  Angeles  at  the  city,  state  and  national  levels. 

b.         1 .        What  has  been  the  general  character  of  your  law  practice, 

dividing  it  into  periods  with  dates  if  its  character  has  changed 
over  the  years? 

The  general  character  of  my  practice  was  consistent  over  time.   I 
have  handled  all  phases  of  complex  civil  litigation  in  the  state  and 
federal  courts,  typically  involving  complicated,  sophisticated  or  novel 
procedural  and/or  substantive  issues.   I  also  have  handled 
administrative  proceedings  and  government  investigations  and 
negotiations.  Over  time  my  responsibilities  for  clients  and  matters 
increased.  After  I  became  a  partner  of  the  firm  in  1987,  I  had  or  shared 
lead  responsibility  for  strategic  decisionmaking,  management, 
coordination  and  supervision  of  major  cases  for  the  firm,  including  trials, 
appeals,  and  nationwide  class  action  and  multidistrict  litigation. 
Throughout  my  career,  I  had  extensive  writing  experience,  both  drafting 
papers  for  all  phases  of  litigation,  as  well  as  opinion  letters  and  other 
materials  for  internal  review,  and  supervising,  reviewing  and  editing  the 
work  of  others.  I  also  had  significant  experience  in  sensitive  and  difficult 
settlement  negotiations. 

I  had  experience  in  many  substantive  areas  of  the  law  within  the 
jurisdiction  of  the  federal  courts.  These  predominantly  included 
copyright,  trademark,  and  patent  litigation.   I  also  counseled  clients  in 
these  fields,  including  one  (confidential)  representation  which  involved 
legal  and  factual  analyses  of  woridwide  production  and  distribution 
activities  and  their  intellectual  property  Implications  in  various  media, 
including  motion  pictures,  television,  home  video  and  books.  Other 
areas  of  my  substantive  federal  law  practice  included  constitutional  and 
media  defense  litigation,  including  defamation,  access  and  shield  laws, 
and  securities,  antitrust,  unfair  competition,  and  RICO  litigation. 

My  practice  frequently  involved  federal  court  litigation  of  state  law 
claims  including  insurance,  contract  and  business  law.  These  actions 
Involved  challenging  jurisdictional  and  other  federal  questions. 
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During  my  last  two  years  in  private  practice,  I  acted  as  lead 
counsel  in  several  federal  and  state  class  action  lawsuits  involving     ~^ 
allegations  of  false  advertising  and  consumer  fraud  claims  under  the 
laws  of  the  fifty  states.  These  presented  complex  and  significant 
questions  of  class  action  law  under  Rule  23  of  the  Federal  Rules  of  Civil 
Procedure  and  the  parallel  state  law  provisions,  choice  of  law,  and 
issues  of  standing,  jurisdiction,  comity,  and  the  res  judicata  implications 
of  possible  settlements,  among  others. 


2.        Describe  your  typical  former  clients,  and  mention  the  areas,  if 
any,  in  which  you  have  specialized. 

The  firm's  clients  tended  to  be  large  corporations  and  some 
individuals  engaged  in  national  and  international  businesses  in  a  variety 
of  fields,  including  insurance  companies,  public  utilities,  governments, 
manufacturers,  retailers,  publishers,  television  and  radio  stations  and 
networks,  real  estate  developers  and  operators,  wineries,  stock 
brokerages,  professional  firms,  motion  picture  producers  and  distributors 
and  others.  Clients  for  whom  I  personally  performed  services  included  a 
personal  consumer  product  manufacturer  and  distributor  in  the  defense 
of  advertising,  RICO  and  consumer  fraud  class  action  litigation;  the  City 
of  Los  Angeles  in  a  lawsuit  questioning  the  constitutionality  of  a  change 
in  actuarial  accounting  methods  in  its  police  and  fire  pension  plan; 
insurance  corporations  in  several  coverage  matters  in  federal  and  state 
courts  and  advice  concerning  the  constitutionality  of  then  newly-enacted 
Proposition  103,  and  other  companies  in  the  pursuit  of  insurance 
coverage;  and  a  public  utility  in  merger  proceedings  before  the 
California  Public  Utilities  Commission.  I  have  worked  on  media  defense 
litigation  for  and  provided  legal  advice  to  several  publishing  and 
broadcasting  corporations;  given  First  Amendment  advice  to  clients, 
including  a  real  estate  developer;  litigated  intellectual  property  matters 
and  provided  advice  to  corporations  in  a  variety  of  industries,  including  a 
motion  picture  producer  and  distributor;  defended  product  liability  actions 
against  a  personal  products  manufacturer  and  securities  actions  against 
publicly  traded  corporations. 

My  areas  of  specialty  or  emphasis  included  intellectual  property, 
particulariy  copyright  and  trademark  litigation,  First  Amendment  law, 
media  defense,  and  class  action  litigation,  principally  securities  and 
consumer  fraud. 
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1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?   If 
the  frequency  of  your  appearances  in  court  varied,  describe  e^ch  . 
such  variance,  giving  dates. 

Throughout  my  career,  I  regularly  appeared  in  court  as  my 
practice  demanded,  principally  in  connection  with  pretrial  proceedings, 
arguing  motions  ranging  from  discovery  to  dispositive  in  state  and 
federal  courts,  participating  in  pretrial  status  and  settlement 
conferences,  and  making  one-time  appearances,  primarily  on  behalf  of 
media  defendants.   From  1988  through  1992,  I  was  co-lead  cot-nsel  in 
three  lengthy  (ranging  from  five  weeks  to  three  months)  trials  of  complex 
business  matters.  These  entailed  daily  appearances  over  an  extended 
period. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts:  approximately  50% 

(b)  state  courts  of  record:  approximately  25% 

(c)  other  courts:  approximately  25% 

3.  What  percentage  of  your  litigation  was: 

(a)  civil:  approximately  95% 

(b)  criminal:  approximately  5% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict 
or  judgment  (rather  than  settled),  indicating  whether  you  were 
sole  counsel,  chief  counsel,  or  associate  counsel. 

Three,  as  chief  or  co-chief  counsel. 

5.  What  percentage  of  these  trials  was: 

(a)  jury:       33-1/3% 

(b)  non-jury:  66-2/3% 
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Litigation:   Describe  the  ten  most  significant  litigated  matters  which  you 
personally  handled.   Give  the  citations,  if  the  cases  were  reported,  and  the~ 
docket  number  and  date  if  unreported.   Give  a  capsule  summary  of  the 
substance  of  each  case.    Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the  litigation  and  the  final 
disposition  of  the  case.   Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before 
whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co- 
counsel  and  of  principal  counsel  for  each  of  the  other  parties. 

I.  Eileen  A.  Roddenberry  vs.  Eugene  W.  Roddenberry,  et  al.; 
Eugene  A.  Roddenberry,  Norwary  Corporation,  and  Maje! 
Roddenberry,  vs.  Eileen  A.  Roddenberry,  Case  No.  C672436, 
Superior  Court  of  the  State  of  California  for  the  County  of  Los 
Angeles. 

We  represented  Paramount  Pictures  Corporation  ("PPC")  in  this 
action,  which  included  an  array  of  claims,  including  negligence,  breach 
of  fiduciary  duty,  constructive  fraud,  breach  of  contract,  breach  of  the 
implied  covenant  of  good  faith  and  fair  dealing,  accounting,  conversion, 
interference  with  contractual  relations  and  conspiracy  to  do  so  by 
plaintiff  Eileen  Roddenberry  and  other  co-defendants.  The  case  arose 
out  of  Gene  and  Eileen's  1969  divorce  decree  and  their  division  of 
Gene's  interest  in  PPC's  premiere  intellectual  property,  "STAR  TREK". 
The  trial  of  this  action  was  bifurcated.   In  Phase  I.  which  began  on  May 

II,  1992,  and  lasted  through  June  26,  1992,  I  was  co-counsel  with 
Lesley  Andrus  of  Goldberg  &  Andrus,  a  family  law  specialist,  jointly 
representing  PPC's  interests.   Each  of  us  had  lead  responsibility  for 
separate  subject  areas,  but  we  jointly  developed  strategy  and  managed 
the  case.   Specifically,  I  prepared  for  trial,  drafted  papers,  handled 
discovery,  negotiated  with  plaintiffs  counsel  concerning  dismissal  and 
post-trial  proceedings.   I  also  advised  PPC  concerning  its  rights  and 
obligations  pending  the  appeal  and/or  resolution  of  the  dispute  among 
the  other  parties.  PPC  won  judgment  on  all  but  two  claims,  which  were 
then  voluntarily  dismissed  by  plaintiffs  new  counsel,  ending  PPC's 
involvement  after  Phase  I. 

(a)       Date  of  Representation:     November  1 990-November  1994 

Trial  Dates:   May  11-June  26,  1992 
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(b)       Court  and  Judge: 


Superior  Court  of  the  State  of  California  for  the  County  of  Los 
Angeles,  the  Honorable  Macklin  Fleming,  Judge  Pro  Tern 

(c)       Co-Counsel: 

Karen  Rotschafer  Sage* 
O'Melveny  &  Myers 
400  South  Hope  Street, 
Los  Angeles,  CA  90071 
(213)  669-6000 

*Now  at: 

Karen  Rotschafer  Sage 
41  Hollywood  Drive 
Hastings  on  Hudson,  NY  10706 
(914)  478-1885 

Lesley  A.  Andrus* 
Goldberg  &  Andrus 
12001  Ventura  Place 
Suite  401 

Studio  City.  CA  91604 
(818)  985-3266 

*Now  at: 

Lesley  A.  Andrus  (Retired  from  practice) 

P.O.  Box  6256 

Sun  Valley,  Idaho  83854 

(208)  622-3144 

Opposing  Counsel: 

Jeffrey  S.  Gordon 

Kaye,  Scholer,  Fierman,  Hays  &  Handler 

1999  Avenue  of  the  Stars,  Ste.  1600 

Los  Angeles,  CA  90067 

(310)  788-1000 
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Justice  Elwood  Lui 

Thomas  M.  McMahon  — 

Jones.  Day,  Reavis  &  Pogue 

555  W.  Fifth  Street 

Suite  4600 

Los  Angeles.  CA  90013 

(213)489-3939 

Michael  A.  Greene 

Greenberg,  Glusker,  Fields,  Claman  &  Maciitinger 

1900  Aveune  of  the  Stars 

Suite  2000 

Los  Angeles,  CA  90067 

(310)  553-3610 

Leonard  Maizlish,  Esq.  (now  deceased) 

10573  Pico  Boulevard 

Suite  246 

Los  Angeles,  CA  90064 

John  R.  McDonough 

Carlsmith,  Ball,  Wichman,  Murray, 

Case,  Mukai  &  Ichiki 
555  South  Flower  Street 
25th  Floor 

Los  Angeles,  CA  90071 
(213)  955-1200 

Timothy  R.  Owen 

Meyers,  Bianchi  &  McConnell 

11859  Wilshire  Boulevard 

4th  Floor 

Los  Angeles,  CA  90025 

(213)  312-0772 

2.        In  The  Matter  Of  The  Application  Of  SCECorp  and  Its  Public 
Utility  Subsidiary  Southern  California  Edison  Company  and 
San  Diego  Gas  &  Electric  Company  For  Authority  to  Merge 
San  Diego  Gas  &  Electric  Company  Into  Southern  California 
Edison  Company,  Application  No.  A.  88-12-035,  California 
Public  Utilities  Commission. 

This  action  involved  the  proposed  merger  of  Southern  Califomia 
Edison  Company  and  San  Diego  Gas  &  Electric  Company.  The 
application  for  merger  was  filed  December  16,  1988.  As  one  of  three 
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O'Melveny  partners  with  lead  responsibility  for  the  entire  case.  I 
managed  the  O'Melveny  team,  which  included  at  times  thirty-five  plus* 
lawyers  and  paralegals,  worked  with  the  Southern  California  Edison  and 
San  Diego  Gas  &  Electric  Merger  Task  Forces,  and  coordinated  with 
Edison's  Washington  counsel  who  were  handling  parallel  federal 
proceedings  before  the  Federal  Energy  Commission.    I  also  had  specific 
substantive  responsibility  for  developing  and  presenting  areas  of  the 
case,  including  the  non-regulated  affiliates  and  related  competitive 
issues  and  the  existence  and  extent  of  net  benefits.  We  developed 
Edison's  case-in-chief  and  wrote  the  direct  testimony  of  our  witnesses, 
percipient  and  expert,  which  we  filed  in  April  of  1989.   This  involved  26 
witnesses  and  over  2,000  pages  of  testimony  (excluding  exhibits  and 
work  papers). 

Thereafter,  in  March  and  May  1990,  rebuttal  and  additional 
testimony  were  filed,  involving  twenty-three  witnesses  and  1259  pages. 
During  this  time,  we  responded  to  the  Division  of  Ratepayer  Advocates' 
and  other  parties'  over  4000  data  requests  and  produced  almost 
200,000  documents,  comprising  3.2  million  pages.  Four  pre-hearing 
conferences  and  thirteen  public  hearings  were  held.   Sixty-one  days  of 
evidentiary  hearings  took  place  from  May  14  to  August  4,  1990.  Over 
710  trial  exhibits  were  submitted;  testimony  was  presented  by  116 
witnesses;  the  hearing  transcripts  comprised  over  9600  pages.  There 
were  sixty-one  appearances  of  record  and  twenty-one  active  parties 
presenting  or  cross-examining  witnesses.   I  served  as  one  of  SCE's  lead 
counsel  during  the  trial  and  coordinated  with  the  other  parties'  counsel. 
Opening  Briefs  were  filed  on  September  10,  1990.  and  Reply  Briefs  on 
September  24.  1990.  We  submitted  a  post-trial  brief  of  over  1.000 
pages.   I  oversaw  the  filing  of  each  of  our  briefs  and  was  responsible  for 
coordinating  among  all  parties  the  development  of  a  common  briefing 
outline. 

During  the  pendency  of  the  hearings.  Public  Utilities  Code  Section 
854  was  amended,  requiring  the  Commission  to  find  that  the  proposed 
merger  would  provide  net  benefits  to  ratepayers  in  both  the  short  and 
long-term,  that  the  proposal  included  a  ratemaking  method  to  ensure 
that  ratepayers  would  receive  the  forecasted  benefits,  and  that  the 
merger  did  not  adversely  affect  competition.  The  proceedings  were 
submitted  October  9.  1990;  oral  argument  before  the  Commission  took 
place  on  March  20,  1991;  supplemental  briefs  were  filed,  and  a  final 
decision  by  the  CPUC  was  announced  May  8.  1991.  While  the 
Administrative  Law  Judge's  opinion  recommended  denial  based  solely 
on  competitive  grounds,  the  Commission  denied  the  proposed  merger 
on  all  grounds.  The  138-page  decision  is  reported  at  122  P.U.R.  4th 
225  (May  8.  1991). 
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(a)  Date  of  Representation:      December  1988-May  1991 
Trial  Dates:   May  14-August  4,  1990 

(b)  Court  and  Judge: 

California  Public  Utilities  Commission,  the  Honorable  Brian  T. 
Cragg,  Administrative  Law  Judge,  the  Honorable  Lynn  T.  Carew, 
Administrative  Law  Judge 

(c)  Co-Counsel: 

(1)       For  Southern  California  Edison  Company 

Joseph  M.  Malkin 

Patricia  A.  Schmiege 

Julie  A.  McMillan 

O'Melveny  &  Myers 

Embarcadero  Center  West 

275  Battery  Street 

San  Francisco,  CA  94111-3305 

(415)984-8700 

Cheryl  W.  Mason 
Charles  C.  Read 
Mark  A.  Samuels 
Richard  B.  Goetz 
Kenneth  R.  O'Rourke 
David  P.  Enzminger 
O'Melveny  &  Myers 
400  South  Hope  Street 
Los  Angeles,  CA  90071 
(213)  669-6000 

Alan  J.  Fohrer  (Case  Manager  for  Merger) 
Executive  Vice  President  and 

Chief  Financial  Officer 
Southern  California  Edison  Company 
2244  Walnut  Grove  Avenue 
Rosemead,  CA  91770 
(818)  302-1379 
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Steven  E.  Pickett 

Southern  California  Edison  Company 

Law  Department 

2244  Walnut  Grove  Avenue 

Rosemead,  CA  91770 

(818)  302-3860 

J.  A.  Bouknight 
Edvi/ard  J.  Twomey 
Newman  &  Holtzinger,  P.C. 
1615  L  Street,  N.W.,  Suite  1000 
Washington,  D.C.  20036 
(202)  887-5625 

(2)       For  San  Diego  Gas  &  Electric  Company 

William  Reed 

E.  Gregory  Barnes 

Jeffrey  Guttero 

San  Diego  Gas  &  Electric  Company 

Legal  Department 

101  Ash  Street 

San  Diego,  CA  92101 

(619)239-7511 

Principal  Opposing  Counsel: 

(1)       For  the  Division  of  Ratepayer  Advocates 

Philip  Scott  Weismehl* 

Robert  Charles  Cagen 

Division  of  Ratepayer  Advocates 

505  Van  Ness  Avenue 

San  Francisco.  CA  94102 

(415)703-2000 

*Now  at: 

Philip  Scott  Weismehl 
Administrative  Law  Judge  Division 
Division  of  Ratepayer  Advocates 
505  Van  Ness  Avenue 
San  Francisco,  CA  94102 
(415)  703-2314 
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(2)  For  the  California  Attorney  General 

John  Van  de  Kamp 

Dewey  Ballantine 

333  South  Hope  Street 

30th  Floor 

Los  Angeles,  CA  90071 

(213)626-3399 

H.  Chester  Horn.  Jr. 
Susan  L  Durbin 
Deputy  Attorney(s)  General 
1515  K  Street,  Suite  511 
Sacramento,  CA  95814 
(916)  324-5447 

(3)  For  the  City  of  San  Diego 

William  S.  Shaffran 
Deborah  L  Berger* 
Deputy  City  Attorney 
525  B  Street,  Suite  2100 
San  Diego,  CA  92101 
(619)  236-6220 

*Now  at: 

Deborah  L.  Berger 
Office  of  the  City  Attorney 
1200  Third  Avenue.  Suite  1200 
San  Diego,  CA  92101 
(619)  533-5800 

(4)  For  the  Cities  of  Anaheim.  Azusa.  Banning,  Colton  and 
Riverside 

Sandra  J.  Strebel 
Spiegel  &  McDiarmid 
1350  New  York  Avenue 
Washington,  D.C.  20005-4798 
(202)  879-4000 
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David  A,  DeBerry* 
Rourke,  Woodriff  &  Spradlin 
701  South  Parker  Street 
Suite  7000 
Orange,  CA  92668 
(714)  558-7000 

*Now  at: 

David  A.  Deberry 
Assistant  City  Attorney 
City  of  Orange 
300  E.  Chapman  Avenue 
Orange,  California  92666 
(714)  744-5582 

(5)  For  the  Independent  Energy  Producers  Assoc. 

Jan  Dee  Smutny-Jones 
1112  I  Street 
Suite  380 

Sacramento,  CA  95814 
(619)448-9499 

(6)  For  the  Utilities  Consumers  Action  Network 

Michael  Shames 

4901  Morena  Boulevard,  Suite  128 

San  Diego,  CA  92117 

(619)  268-8238 

(7)  For  Toward  Utility  Rate  Normalization  (TURN) 

Joel  R.  Singer 
2723  1/2  Stuart  Street 
c/o  Bob  Grill 
Berkeley,  CA  94704 
(510)  841-4506 
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(8)  For  Pacific  Gas  &  Electric  Co. 

Roger  J.  Peters 

Shirley  Woo 

Kermit  R.  Kubitz 

Pacific  Gas  &  Electric  Co. 

77  Beale  Street 

Law  Department 

San  Francisco,  CA  94120 

(415)781-4211 

(9)  For  I.B.E.W.  Local  Union  #47 

Marc  D.  Joseph 

I.B.E.W.  Local  Union  #47 

600  North  Diamond  Bar  Boulevard 

Diamond  Bar,  CA  91765 

(909)  860-4239 

(10)  For  the  City  of  Vernon 

Channing  D.  Strother,  Jr. 

2440  South  Hacienda  Boulevard 

Suite  223 

Hacienda  Heights,  CA  91745 

(818)  336-3408 

Arnold  Fieldman 

Goldberg,  Fieldman  &  Letham,  P.C. 

1100  Fifteenth  Street,  N.W. 

Washington,  D.C.  20005 

(202)  463-8300 

(11)  For  San  Diego  County  Air  Pollution  Control  District 

Mark  C.  Mead 

Deputy  County  Counsel 

1600  Pacific  Highway 

Room  355 

San  Diego.  CA  92101-2469 

(619)  531-4887 
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(12)     For  M-S-R  Public  Power 

Barry  F.  McCarthy 
3945  Freedom  Circle 
Suite  620 

Santa  Clara,  CA  95054 
(408)  988-4404 

3.        Glenfed  Development  Corporation  and  Five  Point  Court 

Associates  vs.  Fidelity  &  Deposit  Company  of  Maryland,  Case 
No.  513275,  Superior  Court  of  the  State  of  California  for  the 
County  of  Orange;  G007777,  Court  of  Appeal,  State  of  California, 
Fourth  Appellate  District. 

In  this  action  we  represented  Glenfed  Development  Corporation 
and  Five  Point  Court  Associates  in  their  unsuccessful  effort  to  obtain 
reimbursement  from  Fidelity  and  Deposit  Company  of  Maryland  under  a 
course  of  construction  insurance  policy  following  destruction  of  its 
building  project  by  fire.  The  case  involved  alleged  breaches  of  the  duty 
of  good  faith  and  fair  dealing  and  violations  of  the  California  Insurance 
Code.  A  key  issue  was  whether  the  insurance  company  had  an 
affirmative  duty  to  call  to  the  insured's  attention  the  requirement  of  a 
guard  on  the  premises  because  such  a  requirement  was  contrary  to  the 
insured's  reasonable  expectations.   A  twelve-week  jury  trial  was  held  in 
the  Superior  Court  for  the  County  of  Orange,  and  the  jury  verdict  for 
Fidelity  was  affirmed  by  the  Court  of  Appeal  for  the  Fourth  Appellate 
District,  Division  Three,  in  an  unpublished  memorandum  opinion.   I 
represented  from  the  investigation  of  the  claim  by  the  insurance 
company  beginning  in  January  1987  through  the  trial  and  appeal, 
actively  participating  in  every  phase,  including  conducting  discovery, 
drafting  and  arguing  motions,  selecting  the  jury,  preparing  and 
presenting  witnesses  at  trial,  arguing  the  jury  instructions,  and  working 
on  the  appellate  briefs. 

(a)  Date  of  Representation:  January  1987-December  1991 
Trial  Dates:  August  8-October  26,  1988 

(b)  Court  and  Judae: 

(1)  Superior  Court  of  the  State  of  California  for  the  County  of 
Orange,  the  Honorable  James  K.  Turner; 

(2)  Court  of  Appeal,  State  of  California,  Fourth  Appellate 
District 
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(c)       Co-Counsel: 

Ralph  W.  Dau* 
Richard  Buckner 
O'Melveny  &  Myers 
400  South  Hope  Street 
Los  Angeles,  CA  90071 
(213)669-6000 

*Now  at: 

Honorable  Ralph  W.  Dau 

Los  Angeles  County  Superior  Court 

Department  309 

111  N.  Hill  St. 

Los  Angeles,  CA  90012 

(213)  351-8590 

Opposing  Counsel: 

Steven  J.  Joffe 

La  Follette,  Johnson,  De  Haas,  Fesler  &  Ames 

865  S.  Figueroa  Street,  Suite  3100 

Los  Angeles,  CA  90017 

(213)426-3600 

4.        Martin  v.  Dahlberg,  156  F.R.D.  207  (N.D.  Cal.  1994). 

In  August  1993,  I  was  asked  by  Bausch  &  Lomb  Incorporated  to 
serve  as  lead  counsel  for  its  recently  acquired  subsidiary,  Dahlberg, 
Inc.,  the  manufacturer  of  the  Miracle-Ear  hearing  aid  with  the  Ciarifier 
option,  and  several  of  its  present  and  former  officers,  in  two  putative 
class  actions  (later  consolidated)  in  the  United  States  District  Court  for 
the  Northem  District  of  California.  The  consolidated  complaint  alleged 
that  Dahlberg  materially  misrepresented  the  capability  of  its  Ciarifier 
option  to  reduce  unwanted  background  noise  in  noisy  or  group 
environments.  Several  legal  theories  of  recovery  were  advanced, 
including  civil  RICO  violations,  and  common  law  claims  for  fraud, 
negligent  misrepresentation,  negligence,  unfair  business  practices  and 
false  advertising.  The  significant  issue  presented  was  whether  class 
treatment  was  appropriate  given  the  predominance  of  individual  issues, 
particulariy  that  of  reliance  -  an  essential  element  of  the  RICO,  common 
law  fraud  and  negligent  misrepresentation  claims.  The  district  court 
denied  class  certification,  and  the  case  was  dismissed  on  July  14,  1994, 
pursuant  to  the  parties'  stipulation. 
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As  a  result  of  the  decision  in  this  case,  the  RICO  claims  (with 
their  treble  damage  exposure)  were  never  reasserted,  even  though  ~- 
some  eleven  putative  class  action  lawsuits  were  filed  in  California, 
Pennsylvania,  Minnesota  (state  and  federal)  and  Alabama  and  individual 
actions  were  filed  in  Alabama  and  Mississippi. 

(a)  Date  of  Representation:   August  1993-July  1994 
No  trial  date  was  set. 

(b)  Court  and  Judge: 

United  States  District  Court  for  the  Northern  District  of  California, 
the  Honorable  Fern  M.  Smith;  the  Honorable  Wayne  D.  Brazil, 
U.S.  Magistrate  Judge 

(c)  Co-Counsel: 

James  W.  Colbert,  III 
Dana  K.  Welch* 
O'Melveny  &  Myers 
400  South  Hope  Street 
Los  Angeles,  CA  90071 
(213)  669-6000 

*Now  at: 

Dana  K.  Welch 

General  Counsel 

Robertson,  Stephens  &  Company 

555  California  Street 

San  Francisco,  CA  941 1 1 

(415)  781-9700  Ext.  3338 

Opposing  Counsel: 

Richard  M.  Heimann 
Steven  E.  Fineman 
Lieff,  Cabraser  &  Heimann 
275  Battery  Street,  30th  Floor 
San  Francisco,  CA  94111-3339 
(415)  956-1000 
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Mark  P.  Rapazzani 

The  Alexander  Law  Firm 

55  South  Market  Street,  #1080 

P.O.  Box  1330 

San  Jose,  CA  95109-1330 

(408)  289-1776 

A  related  action  for  civil  penalties  for  alleged  violations  of  a  1976 
Consent  Decree  concerning  advertising  for  Dahlberg's  hearing  aids, 
United  States  of  America  v.  Oahlberg,  Inc.,  Case  No.  4-94-165,  was 
pending  and  had  been  consolidated  with  Dahlberg's  declaratory  relief 
action  challenging  the  FTC's  jurisdiction  to  regulate  the  hearing  aids  at 
issue.  Another  law  firm  had  filed  and  argued  two  potentially  dispositive 
motions.  We  were  asked  to  take  over  the  lead  in  discovery  matters  in 
these  actions  in  October  1994,  and  to  take  lead  responsibility  for  all 
aspects  of  the  case  in  mid-January  1995.   Significant  questions  included 
the  FTC's  jurisdiction,  the  state  of  scientific  and  medical  knowledge  at 
the  relevant  times,  whether  the  issues  presented  are  ones  of  law  or  fact, 
the  applicable  burden  of  proof,  scienter  and  the  nature  and 
appropriateness  of  the  civil  penalties  sought  under  the  Commission's 
unjust  enrichment  theories.  This  action  was  compromised.   Our  local 
counsel  was  Thomas  Fraser  of  Fredrikson  &  Byron,  P.A.,  1100 
International  Centre,  900  Second  Avenue  South,  Minneapolis,  MN 
55402-3397,  (612)  347-7028;  our  principal  opposing  counsel  was  David 
A.  Levitt,  Office  of  Consumer  Litigation,  Civil  Division,  Department  of 
Justice,  Washington,  D.C.   20530,  (202)  307-6154. 

5.        United  Firefighters  of  Los  Angeles  City,  Local  112  lAFF,  AFL- 
010  V.  City  of  Los  AngeJes,  Case  No.  BC  088890,  Superior 
Court  of  the  State  of  California  for  the  County  of  Los  Angeles. 

In  December  1993,  I  was  retained  as  lead  litigation  counsel  by 
the  City  of  Los  Angeles  in  this  action  filed  by  the  United  Firefighters, 
three  individual  firemen  and  members  of  the  Fire  and  Police  pension 
system.   Plaintiffs  sought  a  peremptory  writ  of  mandate  and/or 
preliminary  and  permanent  injunctive  relief.  We  represented  all 
defendants,  which  included  the  City,  the  City  Council,  the  present  and 
former  mayors  of  Los  Angeles,  the  present  and  fomrier  individual  City 
Council  members,  the  present  and  former  individual  members  of  the 
Board  of  Fire  and  Police  Pension  Commissioners  and  the  Board  itself, 
the  City  Controller  and  the  General  Manager  of  the  Pension  System. 
The  suit  arose  from  the  alleged  failure  of  the  City  to  budget  for  and/or 
fund  the  fire  and  police  pension  system's  investment-related  expenses 
for  the  fiscal  years  1992-93  and  1993-94,  and  sought  an  injunction 
preventing  the  City  from  failing  to  do  so  in  fiscal  year  1994-95.  The 
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action  presented  significant  issues  as  to  whether  the  City's  actions 
constituted  an  impairment  of  vested  contractual  rights  under  the  state; 
and  federal  constitutions  and  of  interpretation  of  the  City  Charter 
provisions  governing  the  Fire  and  Police  Pension  system.   After  months 
of  discovery  and  internal  investigation,  legal  and  factual  analysis,  we 
reached  a  settlement  of  the  action,  which  was  approved  by  the  Los 
Angeles  City  Council. 

(a)  Date  of  Representation:     December  1993-December  1995 
Compromised  before  trial. 

(b)  Court  and  Judge: 

Superior  Court  of  the  State  of  California  for  the  County  of  Los 
Angeles,  the  Honorable  Diane  L.  Wayne 

(c)  Co-counsel: 

David  E.  Gordon 

Kevin  B.  Carter 

O'Melveny  &  Myers 

400  South  Hope  Street 

Los  Angeles,  California  90071 

(213)  669-6000 

The  Hon.  James  K.  Hahn,  Los  Angeles  City  Attorney 

James  H.  Pearson 

Eudon  Ferrell* 

Office  of  the  City  Attorney 

360  East  Second  Street,  Room  600 

Los  Angeles,  California  90012 

(213)  485-4917 

*Now  at: 

Honorable  Eudon  Ferrell 
Inglewood  Municipal  Court 
One  Regent  Street 
Inglewood,  CA  90301 
(310)  419-5267 
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Rita  J.  Baird 

Harris,  Baird  &  Abraham 

880  West  First  Street.  Suite  309 

Los  Angeles,  CA  90012 

(213)  687-8890 

Opposing  Counsel: 

Lester  G.  O.strov 

Stephen  D.  Rothschild 

Fogel,  Feldman,  Ostrov,  Ringler  &  Klevens 

1620-26th  Street,  Suite  100  South 

Santa  Monica,  CA  90404-4040 

(310)453-6711 

6.        Richard  P.  Crane,  Jr.  and  James  D.  Henderson  vs.  Arizona 
Republic,  Jack  Anderson,  Jerry  Vann  al<a  Jerry  Van 
Hoorelbeke,  Jerry  Seper,  Darrow  Tully,  Alan  Moyer,  Phoenix 
Newspapers,  Superior  Court  Case  No.  C558953;  Court  of 
Appeal,  Second  Appellate  District  Case  No.  B032323;  Supreme 
Court  Case  No.  S004220;  United  States  District  Court  Case  No. 
CV  88-04762-ER;  U.S.  Court  of  Appeals,  Ninth  Circuit  Case  No. 
90-55071. 

This  libel  action  was  commenced  on  July  31.  1985  by  Richard  P. 
Crane,  Jr.  and  James  D.  Henderson.   It  arose  from  an  article  published 
by  our  client,  the  Arizona  Republic,  a  newspaper  owned  by  Phoenix 
Newspapers.  The  article  reported  a  United  States  Department  of 
Justice  investigation  into  allegations  of  official  misconduct  by  Crane  and 
Henderson,  then  the  head  and  former  head,  respectively,  of  the  Justice 
Department's  Organized  Crime  Strike  Force  in  Los  Angeles.  After 
litigating  in  the  state  courts  for  three  years,  we  removed  the  case  to 
federal  court  upon  dismissal  of  the  Doe  defendants  (this  procedure  was 
permitted  for  a  short  time).   United  States  District  Court  Judge  Edward 
Rafeedie  of  the  Central  District  of  California  granted  our  motion  for 
summary  judgment,  finding,  inter  alia,  that  the  newspaper  article  was  a 
"fair  and  true"  report  of  a  legislative  or  other  public  proceeding,  and  thus 
absolutely  privileged  under  California  Civil  Code  section  47(4).   Crane  v. 
Arizona  Republic,  729  F.Supp.  698  (CD.  Cal.  1989).   On  August  21, 
1992,  the  Ninth  Circuit  affimied  Judge  Rafeedie's  grant  of  summary 
judgment,  except  as  to  three  paragraphs  in  the  article  that  juxtaposed 
denials  and  related  statements  made  to  the  Republic  reporter,  Jerry 
Seper.  Crane  v.  The  Arizona  Republic,  972  F.2d  1511  (9th  Cir.  1992). 
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The  Ninth  Circuit  remanded  for  trial  the  question  whether  the 
juxtaposition  of  those  denials  was  undertaken  with  actual  malice.   A~7 
three  and  one-half-day  trial  on  the  single  issue  of  the  juxtaposition  of  the 
paragraphs  concluded  on  April  21,  1995,  with  an  adverse  determination. 
I  did  not  act  as  trial  counsel.   I  participated  fully  in  the  strategic 
decisions,  wrote  major  portions  of  the  state  court  papers,  reviewed  and 
edited  all  of  the  later  papers,  and  reviewed  all  the  trial  preparation  and 
post-trial  filings.  \ 

(a)  Date  of  Representation:     November  1985-April  1995 
%                   Trial  Dates:  April  18-21,  1995 

(b)  Court(s)  and  Judqe(s): 

(1)  Superior  Court  of  the  State  of  California  for  the  County  of 
Los  Angeles,  the  Honorable  Paul  Turner; 

(2)  Court  of  Appeals,  Second  Appellate  District,  Division  2; 

(3)  Supreme  Court  of  the  State  of  California,  Honorable 
Malcolm  M.  Lucas; 

(4)  United  States  District  Court  for  the  Central  District  of 
California,  the  Honorable  Edward  Rafeedie; 

(5)  United  States  Court  of  Appeals  for  the  Ninth  Circuit,  the 
Honorable  Thomas  Tang,  the  Honorable  Stephen 
Reinhardt  and  the  Honorable  Charles  E.  Wiggins 

(c)  Co-Counsel: 

Robert  C.  Vanderet 
Beth  K.  Baier* 
O'Melveny  &  Myers 
400  South  Hope  Street 
Los  Angeles,  CA  90071 
(213)  669-6000 

*Now  at: 

Beth  K.  Baier 
Warner  Home  Video 
4000  Warner  Boulevard 
Burbank,  California  91522 
(818)  954-6055 
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Paul  F.  Eckstein 
Daniel  C.  Barr 
Brown  &  Bain,  PA. 
222  North  Central  Avenue 
Phoenix,  AZ  85001 
(602)  351-8000 

Opposing  Counsel: 

Robert  M.  Keese 
Girardi  &  Keese 
1126  Wilshire  Boulevard 
Los  Angeles,  CA  90017 
(213)977-0211 

Margaret  Morrow* 
Quinn,  Kully  and  Mon-ow 
520  South  Grand 
8th  Floor 

Los  Angeles,  CA  90071 
(213)  622-0300 

•Now  at: 

Margaret  Morrow 
Arnold  &  Porter 
777  Figueroa  St. 
44*  Floor 

Los  Angeles,  CA  90017 
(213)  243-4008 

Brian  O'Neill 
Brian  C.  Lysaght 
Harriett  Beegun-Leva 
O'Neill,  Lysaght  &  Sun 
100  Wilshire  Blvd. 
Suite  700 

Santa  Monica,  CA  90401 
(310)  451-5700 
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7.  In  Re  Asbestos  Insurance  Coverage  Cases,  Judicial  Council 
Coordination  Proceeding  1072,  Superior  Court  of  the  State  uf 
California  for  the  County  of  San  Francisco. 

This  consolidated  proceeding  consisted  of  five  separate  actions 
among  five  asbestos  manufacturers  and  their  multitude  of  insurers  over 
coverage  for  the  tens  of  thousands  of  underlying  personal  injury  and 
property  damage  claims  arising  from  asbetos  injuries  around  the 
country.   Plaintiffs  souglit  a  determination  of  the  nature  and  extent  of 
coverage  available  under  comprehensive  general  liability  policies  issued 
collectively  by  the  more  than  100  insurance  company  defendants.  The 
cases  were  ordered  coordinated  for  discovery  and  trial,  resulting  in  one 
of  the  most  complex  and  protracted  lawsuits  of  any  kind  in  California 
judicial  history.   My  primary  responsibility  was  representing  CIGNA  in 
the  Johns-Manville  and  Armstrong  actions,  which  were  compromised  on 
behalf  of  our  client  before  trial.   From  May  12,  1983,  to  April  19,  1985,  I 
participated  fully  in  the  discovery  phase,  including  attending  hearings 
and  arguing  discovery  related  motions,  and  taking  lead  responsibility  for 
several  substantive  areas.  This  phase  involved  almost  a  year  and  a  half 
of  eight  tracks  of  simultaneous  depositions,  resulting  in  the  taking  of 
more  than  1,000  volumes  of  transcripts,  and  in  many  hearings 
concerning  discovery  and  other  matters  and  in  the  drafting  and  arguing 
of  the  summary  judgment  motions.  All  motions  for  summary  judgment 
were  argued  on  November  29,  1984.    I  argued  a  significant  motion  on 
behalf  of  all  of  the  insurance  companies  (five  were  chosen  to  represent 
the  defendants'  group;  the  other  four  were  senior  partners  from  their 
respective  firms,  as  were  each  of  the  plaintiffs  representatives).   I  also 
was  responsible  for  identifying  and  preparing  certain  expert  witnesses. 
Over  100,000  exhibits  were  designated  during  the  pre-trial  process.  The 
trial  that  followed  (in  which  I  did  not  participate)  lasted  more  than  two 
years. 

(a)  Date  of  Representation:     May  1983-April  1985 

Trial  Date:  The  cases  over  which  I  had  principle  responsibility 
were  substantially  compromised  before  trial. 

(b)  Court  and  Judge: 

Superior  Court  of  the  State  of  California  for  the  County  of  San 
Francisco,  the  Honorable  Ira  A.  Brown 
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(c)       Co-Counsel: 

John  G.  Niles 
Barton  H.  Thompson* 
Martin  Checov** 
O'Melveny  &  Myers 
400  South  Hope  Street 
Los  Angeles,  CA  90071 
(213)669-6000 

*Now  at: 

Barton  H.  Thompson 
Stanford  Law  School 
Crown  Quadrangle 
Stanford,  CA  94305-8610 
(415)  723-2518 

"Martin  S.  Checov 

O'Melveny  &  Myers 

Embarcadero  Center 

275  Battery  Street 

San  Francisco,  CA  94111-3305 

(415)  984-8700 

Principal  Co-Defendants  and  Cross-Defendants  Counsel: 

(1)       For  Travellers  Indemnity  Company 

Margot  Metzner 

Steven  Zipperstein* 

Mary  E.  Healy 

Hufstedler,  Miller,  Carlson  &  Beardsley" 

355  South  Grand  Avenue 

39th  Floor 

Los  Angeles,  CA  90071 

(213)617-7070 
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•Now  at: 

Steven  Zipperstein 

Regional  Vice  President  and  General  Counsel 

GTE  Telephone  Operations 

One  GTE  Place 

Thousand  Oaks,  CA  91362-3811 

(805)  372-6676 

**Merged  with  Morrison  &  Foerster 
555  W.  Fifth  Street,  Suite  3500 
Los  Angeles,  California  90013 
(213)  892-5200 

Marsha  L.  Morrow 

Long  &  Levit 

101  California  Street 

Suite  2300 

San  Francisco,  CA  94111 

(415)  399-7222 

(2)       For  The  Home  Insurance  Company 

Michael  E.  White* 

Deborah  A.  Smillie** 

Cummins  &  White 

865  South  Figueroa  Street 

24th  Floor 

Los  Angeles,  CA  90017 

(213)  614-1000 

•Now  At: 

Michael  E.  White 

500  South  Grand  Avenue 

Suite  1350 

Los  Angeles,  CA  90017 

(310)  822-3800 
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"Now  At: 

Deborah  A.  Smillie 
O'Flaherty  &  Belgum 
1000  Central  Ave.,  #300 
Glendale,  CA  91203-2957 
(818)  242-9229 

(3)  For  Reliance  Insurance  Company 

Gary  A.  Schlessinger* 

Robert  H.  Rotstein 

Rosenfeld,  Meyer  &  Susman 

9601  Wilshire  Boulevard 

4th  Floor 

Beverly  Hills,  CA  90210 

(310)858-7700 

*Now/  at: 

Gary  A.  Schlessinger 
Schlessinger  &  Wheeler 
9601  Wilshire  Blvd.,  Suite  7350 
Beverly  Hills.  CA  90210-5288 
(310)  777-1812 

(4)  For  Aetna  Casualty  and  Surety  and  Bird  and  Companies,  a 
representative  Underwriter  at  Lloyds 

Robert  S.  Warren 
Fred  F.  Gregory 
Dean  J.  Kitchens 
Scott  R.  Hoyt 
Gibson,  Dunn  &  Crutcher 
333  South  Grand  Avenue 
Los  Angeles,  CA  90071 
(213)  229-7000 
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(5)  For  Commercial  Union  insurance  Company 

Nelson  C.  Barry* 

Christine  Balthazar 

Bishop,  Barry,  Howe  &  Reid 

465  California  Street 

Eleventh  Floor 

San  Francisco,  CA  94104 

(415)421-8550 

*Now  at: 

Nelson  C.  Barry 

Bishop,  Barry,  Howe,  Haney  &  Ryder 

275  Battery  Street,  12th  Floor 

San  Francisco,  CA  94111-333 

(415)421-8550 

Laurence  M.  Johnson 
Palmer  &  Dodge 
One  Beacon  Street 
Boston,  Massachusetts  02108 
(617)  573-0100 

(6)  For  Froude  &  Companies,  Kemp  &  Companies,  Rokeby- 
Johnson  Companies,  (representative  underwriters  of 
Lloyd's,  London,  and  certain  British  companies), 
Northbrook  Excess  and  Surplus  Insurance  Company 

Patrick  A.  Cathcart* 
Christine  Benitez  Wilcox 
Hancock,  Rothert  &  Bunshoft 
Four  Embarcadero  Center 
10th  Floor 

San  Francisco,  CA  94111 
(415)  981-5550 
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*Now  at: 

Patrick  A.  Cathcart 

Hancock,  Rothert  &  Bunshoft 

515  South  Figueroa  Street,  17th  Floor 

Los  Angeles,  CA  90071-3339 

(213)  623-7777 

Nancy  J.  Gleason 
Dowd  &  Dowd,  Ltd. 
Two  North  LaSalle  Street 
Chicago,  IL  60602 
(312)  236-5614 

Principal  Opposing  Counsel: 

(1)  For  Johns-Manville  Corporation 

Curtis  M.  Caton 

Peter  H.  Goldsmith 

Paul  W.  Sugarman 

Heller,  Ehrman,  White  &  McAuliffe 

333  Bush  Street 

Suite  3100 

San  Francisco,  CA  94101 

(415)  772-6000 

(2)  For  Armstrong  World  Industries 

Robert  H.  Sayler 

Covington  &  Burling 

P.O.  Box  7566 

1201  Pennsylvania  Avenue,  N.W. 

Washington,  D.C.  20044 

(202)  662-6000 

Lucy  T.  Eisenberg 
Dennis  C.  Brovtrn 
Munger,  Tolles  &  Olson 
355  South  Grand  Avenue 
35th  Floor 

Los  Angeles,  CA  90071-1560 
(213)  683-9100 
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8.        Academy  of  Motion  Pictures  Arts  &  Sciences  vs.  RKO 

General,  inc.,  and  KHJ-TV,  Case  No.  82-0433-LEW  (Px).  United 
States  District  Court  for  the  Central  District  of  California.  Superior 
Court  of  the  State  of  California  for  the  County  of  Los  Angeles. 

This  case  involved  the  successful  prosecution  by  our  client,  the 
Academy  of  Motion  Pictures  Arts  and  Sciences  (the  "Academy")  of  its 
copyright  infringement  claims  against  RKO  General,  Inc.  Although  I  was 
the  associate  (working  with  one  partner)  assigned  to  the  matter,  I  had 
substantial  responsibility  for  it.   I  drafted  the  partial  summary  judgment 
papers  which  effectively  concluded  the  actions  (the  remaining  issues 
were  compromised)  and  conducted  discovery,  including  the  defense  of 
our  expert  industry  witness,  the  producer,  David  L.  Wolper.  Judge 
Waters  ruled  in  the  Academy's  favor  "on  the  [summary  judgment] 
papers"  from  the  bench  on  November  15,  1982.  The  significant  issue  of 
law  presented  was  whether  the  Academy's  List  of  Nominees  was 
copyrightable.  By  prevailing,  the  Academy  established  the  protectibility 
as  a  compilation  of  its  annual  list  of  "Oscar"  nominees.    RKO  was 
enjoined  from  using  the  Academy's  List  of  Nominees  in  its  program 
entitled  "Your  Choice  for  the  Oscars."  The  Academy  also  obtained  an 
injunction  against  the  defendant's  unauthorized  use  of  the  "Oscar" 
trademark  in  the  program.  The  remainder  of  the  action  was  settled. 

(a)  Date  of  Representation:     January  1982-August  1983 
Trial  Date:  Compromised  before  tnal  on  August  22,  1983. 

(b)  Court  and  Judge: 

United  States  District  Court  for  the  Central  District  of  California, 
the  Honorable  Laughlin  E.  Waters 

(c)  Co-Counsel: 

Charles  P.  Diamond 
O'Melveny  &  Myers 
1999  Avenue  of  the  Stars 
7th  Floor 

Los  Angeles,  CA  90067 
(310)  553-6700 
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Opposing  Counsel: 

Louis  Petrich 

Scott  A.  Handelsman* 

Leopold,  Petrich  &  Smith 

2049  Century  Park  East.  Suite  3110 

Los  Angeles,  CA  90067 

(310)  277-3333 

*Now  at: 

Scott  Handelsman 

653  Marina  Blvd. 

San  Francisco,  CA  94123 

(415)474-0492 

9.        Harry  Lewis  v.  Richard  S.  Brill,  Jack  E.  Dahi,  William  T. 

Gimbel,  L.O.  Grainger,  Forrest  M.  Harold,  Joe  E.  Roberson, 
Roland  R.  Sahar  and  Elixir  Industries,  Case  No.  CA00718, 
Superior  Court  of  the  State  of  California  for  the  County  of  Los 
Angeles. 

This  was  a  class  action  securities  action  originally  filed  in  federal 
court  in  December  1981  to  enjoin  a  "going  private"  merger.  The  District 
Court  dismissed  with  prejudice  plaintiffs  federal  securities  claims  and 
dismissed  without  prejudice  for  lack  of  federal  jurisdiction  plaintiffs  claim 
for  breach  of  fiduciary  duty  under  state  law,  and  the  Ninth  Circuit 
affirmed.   Plaintiffs  then  filed  this  action  in  state  court.  The  state  claims 
involved  allegations  of  material  misstatements  and  omissions,  as  well  as 
"control"  issues  and  the  exclusivity  of  appraisal  remedies.   I  became 
involved  in  this  litigation  in  October  1986,  when  the  state  claims 
appeared  headed  for  trial.    We  represented  defendants  Elixir  Industries, 
Morton  Firestone,  and  Jack  Dahl.  After  extensive  litigation,  including 
litigation  concerning  the  adequacy  of  the  purported  class 
representatives,  I  first  negotiated  with  the  attorneys  representing  the 
directors  and  officers  insurance  coverage  which  then  enabled  us  to 
negotiate  a  settlement  of  the  state  court  action.  This  was  approved  on 
behalf  of  a  settlement  class  by  Judge  Dowds. 

(a)       Date  of  Representation:  October  1986-August  1987 

Trial  Date:  Compromised  before  trial. 
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(b)  Court  and  Judge: 

Superior  Court  of  the  State  of  California  for  the  County  of  Los 
Angeles,  the  Honorable  Norman  R.  Dowds 

(c)  Co-Defense  Counsel: 

Robert  E.  Willett 
Richard  W.  Buckner 
O'Melveny  &  Myers 
400  South  Hope  Street 
Los  Angeles,  CA  90071 
(213)669-6000 

Steven  W.  Bacon 

Hill,  Farrer  &  Burrill 

445  South  Figueroa  Street 

35th  Floor  -  Union  Bank  Square 

Los  Angeles,  CA  90071 

(213)  620-0460 

Manuel  S.  Klausner 
Kindel  &  Anderson 
55  South  Flower  Street 
29th  Floor 

Los  Angeles,  CA  90071 
(213)  680-2222 

Opposing  Counsel: 

Jack  Corinblit 

Marc  M.  Seltzer 

Corinblit  &  Seltzer 

3700  Wilshire  Blvd.,  Suite  820 

Los  Angeles,  CA  90010 

(213)  380-4200 

10.      People  of  the  State  of  California  v.  Ediyn  Joy  Hauser,  Case  No. 
A953670,  Municipal  Court  of  the  County  of  Los  Angeles. 

This  action  involved  unpublished  film  taken  by  an  NBC  cameraman  of  a 
"pit  bull"  attack,  which  was  allegedly  encouraged  by  Ms.  Hauser.   It  occurred  at 
the  height  of  public  frenzy  over  pitbull  attacks.   I  drafted  a  motion  and  argued 
on  behalf  of  NBC  Television  to  preclude  the  discovery  of  "outtakes," 
unpublished  videotape  footage  in  KNBC-TVs  possession,  on  the  grounds  that 
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they  were  privileged  from  disclosure  by  the  First  Amendment,  the  California 
Constitution  and  California  Evidence  Code  Section  1070,  and  argued  the  sStne 
at  a  hearing  on  August  3,  1987.   NBC  was  not  required  to  produce  the 
"outtakes." 

(a)  Date  of  Representation:     July-August  1987 
Trial  Date:   Not  applicable. 

(b)  Court  and  Judge: 

Municipal  Court  of  the  County  of  Los  Angeles,  the  Honorable 
Candace  D.  Cooper,  now  Judge,  Superior  Court  of  the  County  of 
Los  Angeles 

(c)  Opposing  Counsel: 

Michael  D.  Chaney* 
8749  Holloway  Drive 
West  Hollywood.  CA  90069 

*Now  at: 

Michael  D.  Chaney 

1100  Glendon  Avenue 

Penthouse 

Los  Angeles,  CA  90024 

(310)  475-6050 

19.      Legal  Activities:  Describe  the  most  significant  legal  activities  you  have 

pursued,  including  significant  litigation  which  did  not  progress  to  trial  or  legal 
matters  that  did  not  involve  litigation.   Describe  the  nature  of  your  participation 
in  this  question,  please  omit  any  information  protected  by  the  attorney-client 
privilege  (unless  the  privilege  has  been  waived.) 

I  am  currently  active  on  several  committees  of  my  Court,  including  the 
Space  Committee  and  the  Ad  Hoc  Committee  Regarding  Attorney  Disciplinary 
Procedures,  and  have  served  on  the  the  Automation  (1996-1997),  Education 
(1996-1997),  and  Jury  Committees  (1996-1997).   I  am  also  currently  a  Trustee 
for  the  Attorney  Admissions  Fund  Board. 

Finally,  I  am  serving  on  the  U.S.  Court  of  Appeals  for  the  Ninth  Circuit 
Library  Committee  (1997-present). 
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During  my  time  in  private  practice  I  worked  on  several  matters  that  did 
not  involve  litigation,  but  instead  involved  counseling  and  advice  to  clients.  Tor 
example,  in  December  1990,  Paramount  Pictures  Corporation  retained  my 
partner  and  I  to  undertake  a  confidential  factual  and  legal  analysis  of  certain 
worldwide  production  and  distribution  activities  and  their  intellectual  property 
implications  over  time  in  various  media,  including  motion  pictures,  television, 
home  video  and  books.  The  project  spanned  seven  months  and  resulted  in  a 
204  page  opinion  letter.   Thereafter  I  consulted  with  Paramount  concerning 
aspects  of  the  work. 

I  also  have  represented  clients  in  governmental  investigations.   In  1991, 
in  The  People  of  the  State  of  California  vs.  Montgomery  Ward  &  Co.,  Inc., 

Case  No.  BC032336,  Superior  Court  of  California  for  the  County  of  Los 
Angeles,  for  example,  I  represented  Montgomery  Ward  in  connection  with 
misleading  advertising  claims  concerning  its  "Scratch  &  Save"  promotion 
asserted  separately  by  the  Los  Angeles  and  Riverside  County  District 
Attorneys  Offices.  A  Civil  Consent  decree  was  entered  on  July  11,  1991. 

We  were  retained  in  September  1991  to  defend  one  of  the  firm's  clients 
in  a  Department  of  Labor  investigation  concerning  alleged  ERISA  violations. 
The  matter  arose  from  the  failure  of  the  Executive  Life  Insurance  Company 
following  the  conversion  of  a  pension  fund  to  an  annuity  contract  purchased 
from  First  Executive.  We  responded  to  a  subpoena  with  approximately  12,000 
pages  of  documents  and  submitted  to  two  rounds  of  interviews  of  key 
witnesses.  After  three  years  of  investigatory  proceedings,  the  Department  of 
Labor  decided  against  instituting  suit. 

In  May  1993,  I  represented  Bausch  &  Lomb  Incorporated  against 
allegations  by  the  Ventura  County  District  Attorney  concerning  allegedly 
misleading  advertising  about  its  contact  lenses.  The  Ventura  District  Attorney 
took  no  action. 

I  have  also  been  involved  In  significant  matters  which  did  not  proceed  to 
trial  because  we  won  dispositive  motions.   For  example,  I  served  as  lead 
counsel  in  a  federal  securities  class  action  arising  from  statements  in  a 
prospectus  and  registration  statement  for  an  initial  public  offering  in  which  we 
won  judgment  for  our  client  upon  filing  a  Rule  12(b)(6)  motion.   Heagy  v. 
Buttrey  Food  &  Drug  Stores,  Case  No.  CV-93-00015  GF-PGH,  in  the  United 
States  District  Court  for  the  District  of  Montana,  Great  Falls  Division. 
Memorandum  and  Order  and  Judgment,  dated  January  4,  1994;  Motion  to 
reconsider  denied,  Memorandum  and  Order  dated  August  29,  1994. 

Similarly,  I  worked  on  E.  &  J.  Gallo  Winery  vs.  Gallo  Cattle  Company, 
Michael  D.  Gallo  and  Joseph  E.  Gallo,  United  States  District  Court  For  the 
Eastern  District  of  California,  Case  No(s).  CV-F-86-183  EDP;  United  States 
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Court  of  Appeals  for  the  Ninth  Circuit,  Case  No.  89-16271.   This  was  a 
trademark  action  filed  by  E.  &  J.  Gallo  Winery  against  Joseph  Gallo  for  the"Iise 
of  the  mark  GALLO  on  retail  packages  of  cheese.   Joseph  Gallo 
counterclaimed,  seeking  a  one  third  ownership  interest  in  the  Winery.   After  the 
discovery  phase,  the  District  Court  granted  the  Winery's  motion  for  summary 
judgment  and  also  enjoined  Joseph  Gallo's  use  of  his  name  in  retail  packages 
of  cheese  on  the  ground  of  infringement  of  trademarks  and  unfair  competition 
under  the  Lanham  Act,  15  U.S.C.  §§114,  1125(a).   My  principal  responsibility 
on  this  matter  was  to  develop  the  likelihood  of  consumer  confusion  evidence 
underlying  the  trademark  infringement  claim  and  to  engage  in  discovery  on  that 
and  related  issues.  The  decisions  are  reported  as  E  &  J  Gallo  Winery  v. 
Gallo  Cattle  Co..  967  F.2d  1280  (9th  Cir.  1992);  12  U.S.P.Q.  2d  1657  (ED. 
Cal.  1989). 

I  also  have  been  involved  in  many  cases  which  were  fully  litigated  up  to 
the  time  of  trial,  but  which  were  compromised  before  trial.   For  example,  in 
connection  with  our  representation  of  INA  (now  CIGNA)  in  MGM  Grand  Hotel  - 
Las  Vegas,  Inc.,  a  Nevada  Corporation  vs.  Insurance  Company  of  North 
America,  Case  No.(s)  CV-LV-82-26  HDM,  CV-LV-82-96  HDM,  we  prepared  the 
matter  fully  for  trial  during  a  substantial  period  while  it  was  stayed.  The  case 
concerned  MGM's  claim  for  property  insurance  coverage  and  related 
counterclaims  arising  from  the  devastating  fire  at  the  MGM  Grand  in  1980. 
O'Melveny  &  Myers  was  retained  as  lead  counsel  in  January  1985  when,  on 
the  eve  of  trial,  Judge  Harry  Claiborne  disqualified  the  law  firm  then 
representing  INA  for  improper  contacts  with  plaintiffs  former  employee.  At  the 
time  we  took  over  the  representation,  at  least  192  depositions  had  been  taken 
and  more  than  one  million  documents  had  been  produced.   I  coordinated  the 
transfer  of  all  discovery  and  trial  materials,  analyzed  the  jurisdictional  issues 
raised  by  the  disqualification  appeal  and  related  issues,  drafted  motions, 
worked  with  our  construction  experts  to  rebuild  the  MGM  Grand  Hotel  from  the 
ground  up  and  to  identify  the  reasonable  costs  associated  therewith,  worked 
with  opposing  counsel  toward  filing  joint  pre-trial  papers,  and  attended 
hearings.  Although  the  case  was  stayed  pending  the  appeal  of  the 
disqualification  order,  we  prepared  the  matter  for  trial,  compromising  MGM's 
claims  on  September  5,  1986  just  before  trial  was  again  scheduled  to 
commence. 

In  July  1991,  I  became  involved  in  extensive  discovery  and  trial 
preparation  of  the  damages  phase  of  patent  litigation  on  behalf  of  Bausch  & 
Lomb  Incorporated.  This  case,  Hewlett-Packard  Company  vs.  Bausch  & 
Lomb  Incorporated,  Case  No.  C  86-20406  JW,  United  States  District  Court 
for  the  Northern  District  of  California,  and  a  companion  case,  Bausch  &  Lomb 
Incorporated  vs.  Ametek,  Inc.  and  Summagraphics  Corporation,  Case  No. 
C-91-20796  JW  (PVT),  involved  patents  on  devices  for  the  movement  of  paper 
in  scientific  recording  instnjments.  The  Hewlett-Packard  case  was  scheduled 
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for  trial  on  March  16,  1992  in  the  federal  district  court  for  the  Northern  District 
of  California  before  the  Honorable  James  W.  Ware.   It  was  compromised  oTT 
February  27,  1992,  shortly  before  the  trial,  after  extensive  discovery  on  the 
question  of  intentional  infringement  (notice  and  willfulness)  and  damages 
issues,  retention  of  expert  witnesses  and  trial  preparation.  We  also 
compromised  the  related  litigation  involving  contractual  indemnity  and  patent 
issues,  pursued  by  the  successor  companies  whose  products  were  alleged 
also  to  have  infringed  the  Hewlett-Packard  patents,  during  a  pre-trial 
settlement  conference  before  Magistrate  Judge  Patricia  V.  Trumbull  on 
November  4,  1992. 

In  one  of  my  earliest  representations,  O'Melveny  &  Myers  was 
designated  Western  Regional  Coordinating  Counsel  for  Procter  &  Gamble  in 
the  nationwide  litigation  involving  allegations  that  the  Company's  Relv  tampons 
caused  toxic  shock  syndrome.   I  had  frontline  responsibility  for  managing  thirty 
lawsuits  in  California,  took  numerous  depositions,  and  worked  with  expert 
witnesses  on  numerous  motions.  On  behalf  of  my  firm,  I  monitored  the  jury 
trial  in  the  United  States  District  Court  for  the  Northern  District  of  Iowa,  Kehm 
V.  Procter  &  Gamble.  I  analyzed  the  testimony  and  witnesses  and  made 
recommendations  to  the  O'Melveny  team  for  the  trials  of  the  hundreds  of  toxic 
shock  syndrome  cases  it  was  handling. 

From  time  to  time,  on  behalf  of  media  defendants,  I  have  made  one- 
time court  appearances  to  protect  and  advance  their  interests.   For  example,  I 
filed  an  Emergency  Petition  to  Clarify  an  April  13,  1988  court  order  on  behalf  of 
TIME  Magazine,  which  had  taken  photographs  of  minors  in  the  Los  Padrinos 
Juvenile  Hall  in  connection  with  a  cover  story  investigation  of  the  role  of  young 
children  in  the  world  of  drug  dealing.  A  hearing  was  held  before  the  Honorable 
Katherine  Doi  Todd,  Superior  Court  of  the  State  of  California  for  the  County  of 
Los  Angeles,  in  which  she  determined  that  TIME'S  proposed  cover  and  other 
photographs  of  Jimmy  B.  were  proscribed  by  a  prior  court  order  precluding 
publication  of  any  photograph  in  which  a  minor  might  be  identified.  A  Petition 
for  Review  of  Judge  Todd's  order  on  the  ground  that  it  constituted  an 
unconstitutional  prior  restraint  was  summarily  denied  by  the  California  Court  of 
Appeal,  Second  Appellate  District. 

I  also  from  time  to  time  worked  to  avoid  litigation  for  our  clients,  such  as 
devising  time,  place  and  manner  regulations  for  public  access  to  a  shopping 
mall  and  drafting  a  licensing  arrangement  to  deal  with  the  unauthorized 
distribution  on  T-shirts  of  the  "VJ  Day  Kissing  Sailor"  photograph,  in  which 
TIME  Magazine  owns  the  rights. 
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II.    FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred 
income  arrangements,  stock,  options,  uncompleted  contracts  and  other  future 
benefits  which  you  expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers,  clients,  or 
customers.   Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business  interest. 

None. 

Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.   Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts-of-interest  during  your  initial  service  in  the  position  to  which 
you  have  been  nominated. 

I  became  a  United  States  District  Court  Judge  on  January  3, 
1996.   I  have  abided  and  would  continue  to  abide  by  the  canons  of 
judicial  ethics  which  require  "every  judicial  officer  [to]  satisfy  himself  that 
he  is  actually  unbiased  toward  the  parties  in  each  case  and  that  his 
impartiality  is  not  reasonably  subject  to  question."  In  re  Bernard,  31 
F.3d  842,  843  (9th  Cir.  1994).  To  avoid  conflicts  of  interest  and  to 
ensure  that  any  such  areas  would  be  identified  and  appropriate  action 
taken  I  did  the  following.   First,  I  made  a  commitment  to  recuse  myself 
from  all  matters  involving  my  former  law  firm  for  a  three  year  period. 
Second,  I  immediately  created  a  "Conflicts  Checklist,"  which  identifies  all 
of  the  interests  I  have  which  could  potentially  create  a  conflict  situation. 
Each  new  complaint  is  checked  against  this  list  by  both  my  judicial 
secretary  and  my  Courtroom  Deputy.   If  a  party  is  identified  as  on  the 
list,  I  Immediately  recuse  myself  in  accordance  with  28  U.S.C.  § 
455(b)(4).  I  also  divested  numerous  holdings  upon  taking  the  bench  so 
as  to  minimize  the  number  of  potential  conflicts.  In  addition,  the 
Conflicts  checklist  is  updated  constantly  in  accordance  with  28  U.S.C.  § 
455(c). 

Beyond  the  initial  readily  identifiable  conflicts,  when  I  first  see  a 
complaint  or  indictment  or  information  or  other  papers  related  to  the 
case,  I  carefully  examine  the  parties,  issues  and  identity  of  counsel  of 
record.  In  some  instances  I  have  thereupon  recused  myself  under  28 
U.S.C.  §  455(b)(1)(2)  or  (3).  In  others.  I  have  fully  disclosed  any 
relationship,  knowledge,  or  prior  activity  which  might  be  considered  a 
potential  conflict,  pemiitting  the  parties  to  raise  any  issue  which  they 
might  believe  creates  the  appearance  of  a  conflict  of  interest.  In  every 
instance  I  have  consulted  the  applicable  canons  of  ethics,  the  ABA 
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Code  of  Judicial  Conduct,  statutory  or  other  rules  governing  judicial 
conflicts  in  making  a  determination  whether  recusal  is  appropriate  ufi^er 
the  circumstances.   It  has  not  yet  become  necessary  to  consult  with  the 
Judicial  Conference  of  the  United  States  Committee  on  Codes  of 
Conduct,  but  I  would  not  hesitate  to  do  so  in  an  appropriate  case. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with  the  court? 
If  so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year 
preceding  your  nomination  and  for  the  current  calendar  year,  including  all 
salaries,  fees,  dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more.   (If  you  prefer  to  do  so,  copies  of  the 
financial  disclosure  report,  required  by  the  Ethics  in  Government  Act  of  1979, 
may  be  substituted  here.) 

Please  see  the  enclosed  Financial  Disclosure  Report  for  Calendar  Year 
1997  with  a  report  date  of  January  31,  1998. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add 
schedules  as  called  for). 

Please  see  the  attached  financial  net  worth  statement. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so, 
please  identify  the  particulars  of  the  campaign,  including  the  candidate,  dates 
of  the  campaign,  your  title  and  responsibilities. 

a.  Bill  Clinton  for  President  -  California  Campaign 
December  1991  -  November  1992. 

I  principally  worked  in  the  scheduling  operation  with  primary 
responsibility  for  First  Lady  Hillary  Clinton's  California  schedule.   I  also 
raised  funds  on  behalf  of  the  campaign. 

b.  Riordan  for  Mayor  (Los  Angeles) 
January  -  June  1993 

I  was  a  member  of  the  Executive  Committee  and  in  charge  of  debate 
preparation. 
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Kathleen  Brown  for  Governor  (California) 

March  -  November  1994 

Title:   Chair  of  Debate  Negotiation  and  Preparation  Team  for  the 

Primary  and  General  campaigns. 
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III.   GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's 
Code  of  Professional  Responsibility  calls  for  "every  lawyer,  regardless  of 
professional  prominence  or  professional  workload,  to  find  some  time  to 
participate  in  serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  and  the  amount  of  time 
devoted  to  each. 

While  I  was  in  private  practice,  I  participated  in  e[o  bono  litigation 
handled  by  my  firm,  supervising,  for  example,  cases  referred  by  Public 
Counsel,  the  public  interest  law  office  of  the  Los  Angeles  County  and  Beverly 
Hills  Bar  Association.   For  example,  in  Interol  Collectors  &  Investigators, 
Inc.  V.  Kurosaki,  we  represented  an  indigent  woman  defending  a  claim  for 
medical  expenses  incurred  by  her  deceased  husband  which  she  had  not 
agreed  to  pay.   I  also  have  provided  free  legal  advice  to  the  Women  Lawyers 
Association  of  Los  Angeles  (WLALA)  and  the  Women  Lawyers  Public  Action 
Grant  Foundation.   In  addition,  as  WLALA  Amicus  Brief  Chairman,  I 
participated  in  drafting  several  briefs  on  a  eto  bono  basis,  including  a  brief 
submitted  on  behalf  of  Amicus  Curiae,  the  City  of  Los  Angeles,  the  City  of 
Wilmington  and  Women  Lawyers  Association  of  Los  Angeles  in  New  York 
State  Club  Association,  Inc.  v.  The  City  of  New  York,  et  al.  before  the 
United  States  Supreme  Court.  This  case  presented  the  issue  of  the  validity  of 
a  New  York  city  ordinance  that  prohibited  discrimination  by  organizations  that 
were  not  distinctly  private. 

I  also  secured  approval  from  our  firm  for  and  actively  supervised  a  team 
of  associates  working  in  conjunction  with  the  California  Women's  Law  Center 
and  the  Committee  for  the  California  Coalition  for  Battered  Women  in  Prison 
seeking  clemency  for  women  imprisoned  after  murdering  their  spouses  who 
were  deprived  of  the  battered  women's  syndrome  as  a  defense. 

I  served  as  local  counsel  qto  bono  on  a  Freedom  of  Information  Act 
Case,  Gary  Kern  v.  Federal  Bureau  of  Investigation,  et  al.,  Case  No.  CV  94- 
0649-RT,  U.S.  District  Court.  Central  District  of  California. 

Many  of  my  community  service  activities  were  through  bar 
organizations,  particularly  WLALA.   I  was  a  founding  member  and  one  of  the 
first  officers  of  the  Women  Lawyers  Public  Action  Grant  Foundation  ("PAGF"). 
I  held  every  office  of  the  PAGF,  including  serving  as  Advisory  Council  and 
Director  through  October  of  last  year.  We  created  the  PAGF  in  1985  to 
respond  to  the  lack  of  state  and  federal  funds  for  projects  benefitting  the 
disadvantaged.   Since  then,  PAGF  has  funded  over  20  law  students  who  have 
undertaken  summer  law  projects  assisting  the  disadvantaged.  As  an  officer,  I 
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spent  substantial  time  in  outreach,  fundraising,  presenting  programs,  and 
evaluating  and  selecting  applicants.  ~~ 

In  my  year  as  WLALA  President,  I  devoted  substantial  time  to  tw/o 
projects  to  assist  the  disadvantaged.  The  first  w/as  to  adopt  an  inner  city 
school  in  South  Central  Los  Angeles.   Second,  working  in  conjunction  with  the 
Los  Angeles  County  District  Attorney's  Office  and  the  Los  Angeles  Police 
Department,  we  established  the  Domestic  Violence  Project  to  assist  victims  of 
spousal  abuse  in  securing  temporary  restraining  orders.  Also,  through  WLALA, 
we  twice  a  year  assisted  the  Downtown  Women's  Shelter,  organizing  gift 
donations  during  the  holiday  season  and  hosting  an  Easter  Brunch. 

Through  the  years,  I  also  volunteered  on  one-time  projects  such  as  the 
Los  Angeles  County  Barristers'  Christmas  homeless  project,  which  involves 
participation  by  the  attorneys  and  staff  in  giving  one  homeless  shelter  the 
Christmas  wish  it  wants.   I  organized  the  program  at  my  firm  for  two  years. 

I  also  have  participated  on  an  informal  basis  in  many  women's 
organizations  such  as  the  Downtown  Women  Partners,  the  Leadership  Council 
of  Southern  California  and  the  Organization  of  Women  Executives.  These 
organizations  are  designed  to  network,  mentor  and  support  other  women.   I 
have  participated  in  panel  discussions  sponsored  by  Women's  Lawyers  of  Los 
Angeles  Status  of  Women  Lawyers  Committee  and  the  State  Bar  of  California 
Committee  on  Women  in  the  Law  in  which  I  gave  advice  to  other  women  on 
how  to  make  partner  at  their  firms.   I  also  participated  in  two  segments  of  an 
eight-part  national  television  series  featuring  judges,  attorneys,  clients  and 
social  scientists,  discussing  lawyering  in  the  90's  called  "Lawyers  and  The 
Law".  These  programs  were  designed  to  educate  the  general  public  about  the 
legal  system. 

In  1991,  as  both  a  tribute  to  Judge  Gray  and  to  help  disadvantaged 
students  in  Pasadena,  I  worked  in  conjunction  with  the  Riordan  Foundation, 
former  law  clerks  of  Judge  Gray's  and  his  colleagues  to  establish  the 
Honorable  William  P.  Gray  Computer  Learning  Center  at  the  John  Muir  Public 
High  School  in  Pasadena. 

In  1988,  I  established  a  scholarship  in  my  husband's  name  at  the 
University  of  Notre  Dame.  The  funds  are  dedicated  to  awarding  scholarships 
to  disadvantaged  youths  from  San  Bernardino  County  (where  my  husband  was 
raised)  who  desire,  but  do  not  have  the  means,  to  attend  Notre  Dame. 

Since  joining  the  bench.  I  have  continued  to  participate  in  the 
professional  advancement  of  bench  and  bar  by  joining  certain  judicial 
associations  and  by  participating  as  a  panel  member  in  educational  seminars, 
programs,  and  conferences.  These  organizations  have  included  the 
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Association  of  Business  Trial  Lawyers,  the  Federal  Bar  Association,  the  Los 
Angeles  County  Bar  and  the  Practicing  Law  Institute.  ~ 

I  also  have  maintained  certain  civic  activities,  such  as  participating  as 
part  of  the  Los  Angeles  Delegation  to  visit  Israel  with  Mayor  Richard  J. 
Riordan,  serving  as  an  Honorary  Co-Chair  of  the  Steering  Committee  of  the 
1996  Olympic  Torch  Run  in  Los  Angeles,  and  supporting  various  of  our  cultural 
institutions  through  the  Blue  Ribbon  and  other  Los  Angeles  Music  Center 
affiliate  organizations.   (I  do  not  engage  in  any  fundraising  activities,  however.) 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct 
states  that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any 
organization  that  invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion. 
Do  you  currently  belong,  or  have  you  belonged,  to  any  organization  which 
discriminates  -  through  either  formal  membership  requirements  or  the  practical 
implementation  of  membership  policies?  If  so,  list,  with  dates  of  membership. 
What  you  have  done  to  try  to  change  these  policies? 

No. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates 
for  nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination? 
Please  describe  your  experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to  your  nomination 
and  interviews  in  which  you  participated). 

There  is  not  such  a  commission  with  respect  to  the  Court  of  Appeals  for 
the  Ninth  Circuit. 

I  was  contacted  by  the  Office  of  Counsel  to  the  President  in  June  1997, 
with  a  request  to  complete  certain  forms.  Thereafter,  I  was  interviewed  by 
members  of  the  White  House  Counsel's  Office  and  representatives  of  the 
United  States  Department  of  Justice.   In  December  1997  I  was  informed  that 
the  President  had  indicated  his  intention  to  nominate  me  to  the  Ninth  Circuit 
Court  of  Appeals,  subject  to  reviews  by  the  Federal  Bureau  of  Investigation 
and  the  American  Bar  Association.   I  was  interviewed  by  a  special  agent  of  the 
FBI  on  December  23,  1997  and  a  representative  of  the  ABA  Standing 
Committee  of  the  Federal  Judiciary  on  January  19,  1998.  The  President  sent 
my  nomination  to  the  United  States  Senate  on  January  27.  1998. 


4.        Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 

discussed  with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that 
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could  reasonably  be  interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?  If  so,  please  explain  fully.  T 

No. 

Please  discuss  your  views  on  the  following  criticism  involving  "judicial 
activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within 
society  generally,  has  become  the  subject  of  increasing  controversy  in  recent 
years.   It  has  become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the  prerogatives  of  other 
branches  and  levels  of  government.  Some  of  the  characteristics  of  the  "judicial 
activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties 
upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions 
in  the  manner  of  an  administrator  with  continuing  oversight 
responsibilities. 

My  views  regarding  the  proper  role  of  the  federal  courts  are  similar  to 
those  set  forth  by  Harvard  Law  Professor  Mary  Ann  Glendon  in  her  recent 
book  A  Nation  Under  Lawyers:  How  the  Crisis  in  the  Legal  Profession  is 
Transforming  American  Society.  118  (1994).  In  describing  the  "classical 
virtues"  of  judicial  self-restraint.  Professor  Glendon  identifies  "[tjhree  distinct 
concepts  of  self-control  .  .  .  structural  restraint  (respecting  the  limits  on  judicial 
power  imposed  by  federalism,  the  separation  of  powers,  and  the  court's 
position  in  the  judicial  hierarchy;  interpretive  restraint  (observing  the  bounds 
imposed  on  judicial  discretion  by  precedent,  statute,  or  constitutional  text, 
design  and  tradition);  and  personal  restraint  (avoiding  distortion  of  the  decision- 
making process  by  one's  own  opinion  of  the  parties  or  the  issues)." 
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First  and  foremost,  Article  III  of  the  United  States  Constitution  define^ 
the  role  of  the  federal  judiciary.  This  provision  limits  the  jurisdiction  of  the   . 
federal  courts  to  cases  or  controversies.  This  limitation  necessarily  confines 
the  courts  to  adjudicating  disputes  by  applying  the  law  to  a  concrete  set  of 
facts,  not  an  abstract  set  of  principles. 

Out  of  the  case  or  controversy  requirement  arise  several  principles  that 
circumscribe  the  role  of  the  federal  judiciary.  Among  these  are  the  concept  of 
ripeness,  which  precludes  the  federal  courts  from  reaching  out  to  decide  cases 
upon  speculation  or  hypothetical  threats.  As  the  Supreme  Court  stated  in 
United  Public  Workers  v.  Mitchell.  330  U.S.  75,  90-91  (1947)  "[sjhould  the 
courts  seek  to  expand  their  powers  to  bring  under  their  jurisdiction  ill  defined 
controversies  over  constitutional  issues,  they  would  become  the  organ  of 
political  theories.  Such  abuse  of  judicial  power  would  properly  meet  rebuke 
and  restriction  from  the  other  branches." 

The  case  or  controversy  requirement  also  supports  the  doctrines  of 
mootness  and  standing  which  serve  to  limit  the  power  of  the  federal  courts. 
The  federal  courts  must  decide  only  "live"  controversies  in  which  the  issues  are 
presented  by  plaintiffs  with  a  stake  in  the  outcome.  These  requirements 
assure  sufficiently  concrete  adverseness  and  sharpen  the  presentation  of 
issues. 

The  principle  of  separation  of  powers  existed  from  the  outset  of  our 
government's  formation.  The  Constitutional  Convention  rejected  the  notion 
that  the  federal  courts  should  enjoy  non-judicial  powers.  As  eariy  as  1793,  the 
Supreme  Court  refused  to  issue  an  advisory  opinion  by  answering  questions 
that  were  within  the  province  of  the  Executive  Branch.  This  separation  of 
powers,  however,  requires  a  scrupulously  independent  judiciary.  The 
independence  of  the  judiciary  imposes  a  duty  reflected  in  the  oath  of  office  to 
"administer  justice  without  respect  to  persons"  and  to  "impartially  discharge 
and  perform  all  duties...."  Federal  judges,  therefore,  must  refrain  from  putting 
their  own  personal,  political  or  ideological  agendas  ahead  of  the  law.     As  the 
Supreme  Court  noted  in  Federated  Deoartment  Stores.  Inc.  v.  Moitie.  452  U.S. 
394,  401  (1981),  rejecting  a  court  of  appeals'  decision  that  concepts  of  "simple 
justice"  could  ovenide  accepted  precedent,  "'[sjimple  justice'  is  achieved  when 
a  complex  body  of  law  developed  over  a  period  of  years  is  even-handedly 
applied." 

There  are  many  reasons  why  it  is  wrong  to  substitute  one's  individual 
view  of  "justice"  or  the  "correct  resulf '  for  faithful  interpretation  and  application 
of  the  law.   It  is  important  to  have  acceptability  of  decisions  and  stability, 
certainty  and  predictability  in  the  law  regardless  of  who  serves  as  decision- 
maker. 


55 


I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 
RESPONSE :   John  David  Kelly 

2.  Address:  List  current  place  of  residence  and  office  address (es). 
RESPONSE : 

Residence:  Fargo,  ND   56103 

Office:    Vogel,  Kelly,  Knutson,  Weir,  Bye  &  Hunke,  Ltd. 
502  First  Avenue  North 
P.O.  Box  13  3  9 
Fargo,  ND   58107 

3.  Date  and  place  of  birth. 

RESPONSE:   October  9,  1934;  Grand  Forks,  North  Dakota. 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name) . 
List  spouse's  occupation,  employer's  name  and  business  address (es) . 

RESPONSE:   Yes.   Married  to  Patricia  J.  (Tish)  Greeley.   Tish  is 
retired. 

5.  Education:  List  each  college  and  law  school  you  have  attended, 
including  dates  of  attendance,  degrees  received,  and  dates  degrees 
were  granted. 

RESPONSE :     St.   John's   University,   Collegeville,   Minnesota, 
September  1952  to  May  195G,  A.B.  1956 

University  of  Michigan  Law  School,  Ann  Arbor,  Michigan,  September 
1956  to  June  1959,  J.D.  Degree  June  13,  1959 

6.  Employment  Record:  List  (by  year)  all  business  or  professional 
corporations,  companies,  firms,  or  other  enterprises,  partnerships, 
institutions  and  organizations,  nonprofit  or  otherwise,  including 
firms,  with  which  you  were  connected  as  an  officer,  director, 
partner,  proprietor,  or  employee  since  graduation  from  college. 

1)  Valley  Motor  Company,  State  Mill  Road,  Grand  Forks,  ND, 
employee,  summers  1956-1958.  Valley  Motor  Company  was  a 
family  business  primarily  owned  by  my  father.  In  addition  to 
being  employed  during  the  summer,  I  was  a  director  of  the 
corporation  from  sometime  in  the  1950 's  until  1963,  when  the 
majority  of  stock  was  sold  to  key  employees. 

2)  Office   of   General   Counsel,   1740   Air   Force,   Pentagon, 
Washington,  DC   20330,  Secretary  of  Air  Force,  1959-1962. 
Attorney. 
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3)  Vcgel,  Kelly,  Knutson,  Weir,  Bye  &  Hunke,  Ltd.,  502  First 
Avenue  North,  P.O.  Box  1389,  Fargo,  ND  58107;  1962  to 
present . 

4)  C.  K.  Garden  City,  Inc.,  Fargo,  North  Dakota,  was  organized 
as  a  North  Dakota  corporation.  I  was  a  director  from  April 
8,  1974  until  approximately  1980  when  the  restaurant  was 
closed,  the  building  and  equipment  were  leased  out  and  the 
corporation  ceased  doing  business. 

5)  C.K.  Billings,  Inc.,  Fargo,  North  Dakota,  was  organized  as  a 
North  Dakota  corporation.  I  was  a  director  from  October  1, 
1973  until  October  2,  1980  when  the  restaurant  was  sold,  the 
building  and  equipment  were  leased  to  the  buyer  and  the 
corporation  ceased  doing  business. 

6)  C.K.  Yellowstone,  Inc.,  Fargo,  North  Dakota,  was  organized  as 
a  North  Dakota  corporation.  I  was  a  director  from  February 
1,  1974  until  October  2,  1980  when  the  restaurant  was  sold, 
the  building  and  equipment  were  leased  to  the  buyer  and  the 
corporation  ceased  doing  business. 

7)  C.  K.  Billings  Heights,  Inc.,  Fargo,  North  Dakota,  was. 
organized  as  a  North  Dakota  corporation.  I  was  a  director 
from  March  1,  1976  until  October  2,  1980  when  the  restaurant 
was  sold,  the  building  and  equipment  were  leased  to  the  buyer 
and  the  corporation  ceased  doing  business. 

8)  C.K.  Mitchell,  Inc.,  Fargo,  North  Dakota,  was  organized  as  a 
North  Dakota  corporation.  I  was  a  director  from  December  4, 
1972  until  August  3,  1978  when  the  restaurant  was  sold,  the 
building  and  equipment  were  leased  to  the  buyer  and  the 
corporation  ceased  doing  business. 

9)  Lamb's  Bank,  Michigan,  North  Dakota,  Director.  Lamb's  Bank 
was  founded  by  my  grandfather  about  100  years  ago.  The  bank 
is  located  in  Michigan  City,  North  Dakota,  a  small  rural 
community  located  approximately  125  miles  from  Fargo.  I  was 
a  director  of  Lamb's  Bank  from  October  1,  1997  until  September 
12,  1994,  when  the  bank  was  sold. 

10)  J.  P.  Lamb  Land  Co.,  Michigan,  North  Dakota,  Director.  This 
corporation  was  organized  by  my  grandfather  and  several  of  his 
brothers  in  the  early  part  of  this  century.  I  was  a  director 
of  the  Land  Company  from  June  6,  1970  until  July  1,  1988  after 
which  date  the  assets  were  distributed  to  the  stockholders. 

11)  Kelly  Investment  Company,  Grand  Forks,  North  Dakota. 
Director.  This  North  Dakota  corporation  was  established  some 
time  in  the  1950 's  by  my  parents.  It  owned  a  building  and 
land  in  downtown  Grand  Forks,  North  Dakota  and  mineral 
interests  in  real  property  located  in  western  North  Dakota  and 
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eastern  Montana  (Williston  Basin).  After  my  father's  death 
in  1964,  the  building  and  land  were  sold,  the  mineral 
interests  were  transferred  into  the  David  G.  Kelly  Residuary 
Trust,  the  corporation  was  liquidated  and  the  remaining  assets 
were  distributed  to  the  shareholders.  The  liquidation  and 
distribution  occurred  in  1970. 

12)  Gullickson-Kelly  Company,  formerly  known  as  Hustad-Kelly 
Company,  4th  Street  and  Main  Avenue,  Fargo,  North  Dakota. 
This  was  a  family  automotive  dealership,  primarily  owned  by 
my  father.  I  was  a  director  of  the  corporation  during  the 
1950' s,  until  the  business  was  liquidated  and  the  assets  were 
distributed  to  the  stockholders  in  the  late  1950' s. 

Military  Service:  Have  you  had  any  military  service?  If  so,  give 
particulars,  including  the  dates,  branch  of  service,  rank  or  rate, 
serial  number  and  type  of  discharge  received. 

RESPONSE:  Yes.  United  States  Air  Force.  I  received  a  direct 
commission  as  a  2nd  Lt .  at  the  time  I  went  on  active  duty  on  July 
30,  1959.  I  was  assigned  to  the  office  of  the  General  Counsel, 
Secretary  of  the  Air  Force,  for  the  entire  period  of  my  active  duty 
service,  which  I  completed  on  July  29,  1962.  My  serial  no.  in  the 
Air  Force  was  A0309188.  During  my  term  of  duty,  I  was  promoted  to 
1st  Lieutenant.  I  returned  to  the  Pentagon  in  the  summer  of  1963 
and  the  summer  of  1964  for  two-week  periods  of  active  duty. 
Thereafter  I  was  on  inactive  status,  until  I  received  an  Honorable 
Discharge  from  the  United  States  Air  Force  as  a  captain  in  1974. 

Honors  and  Awards :  List  any  scholarships,  fellowships,  honorary 
degrees,  and  honorary  society  memberships  that  you  believe  would 
be  of  interest  to  the  Committee. 

RESPONSE :  I  graduated  from  the  University  of  Michigan  Law  School 
with  a  JD  Degree  in  1959,  which  at  the  time  was  an  honors  degree 
only  awarded  to  students  maintaining  at  least  a  3.0  overall  grade 
average  on  a  4.0  system  (roughly  the  top  10%  of  the  class) .  While 
in  law  school,  I  was  elected  an  Assistant  Editor  of  The  Michigan 
Law  Review. 

Fellow,  American  College  of  Trial  Lawyers.  I  was  elected  as  a 
Fellow  in  1983.  I  currently  serve  as  State  Chairman  for  the 
College.   I  was  also  North  Dakota  State  Chairman  from  1985-1992. 

Bar  Associations:  List  all  bar  associations,  legal  or  judicial- 
related  committees  or  conferences  of  which  you  are  or  have  been  a 
member  and  give  the  titles  and  dates  of  any  offices  which  you  have 
held  in  such  groups. 
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RESPONSE : 

Member,  North  Dakota  Bar  Association 

Member,  Minnesota  Bar  Association 

Member,  Minnesota  7th  District  Bar  Association 

Member,  American  Bar  Association 

Former  Member,  North  Dakota  Attorney  Standards  Committee 

Former  Member,  North  Dakota  Judicial  Selection  Committee 

Member,  North  Dakota  Bar  Board,  1978-1991 

President,  North  Dakota  Bar  Board,  1983-1991 

Member  of  Temporary  Bar  Board  that  was 

established  by  the  North  Dakota  Supreme  Court  in  1997 
Member,  Association  of  Trial  Lawyers  of  America 
Member,  American  Judicature  Society 
Member,  North  Dakota  Bar  Foundation 
Member,  The  Foundation  of  the  American  College  of  Trial 

Lawyers,  Inc. 
Former  Member,  North  Dakota  Defense  Lawyers  Association 
Former  Member,  North  Dakota  Trial  Lawyers  Association 
Former  Member,  Local  Rules  Committee,  United  States  District  Court, 
District  of  North  Dakota 

Other  Memberships :  List  all  organizations  to  which  you  belong  that 
are  active  in  lobbying  before  public  bodies.  Please  list  all  other 
organizations  to  which  you  belong. 

RESPONSE: 

To  the  best  of  my  recollection,  I  have  never  made  a  specific 
contribution  to  support  particular  lobbying  activities  by  any 
organization  of  which  I  am  a  member.  I  belong  to  the  following 
organizations  that  engage  in  lobbying  before  public  bodies: 

North  Dakota  Bar  Association 
Minnesota  Bar  Association 
American  Bar  Association 
Common  Cause 

American  Association  of  Retired  Persons 
Association  of  Trial  Lawyers  of  America 
American  College  of  Trial  Lawyers 
Cullen  Lakes  Property  Owners  Association 

I  am  a  member  of  Ducks  Unlimited  and  Nature  Conservancy,  North 
Dakota  chapter.  I  am  not  sure  as  to  the  extent  that  either  of 
these  organizations  engage  in  lobbying  before  public  bodies. 

I  am  also  a  member  of  the  following  organizations: 

Member,  U.S.  Supreme  Court  Historical  Society 
Member,  Museum  of  New  Mexico  Foundation 
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Court  Admission:  List  all  courts  in  which  you  have  been  admitted 
to  practice,  with  dates  of  admission  and  lapses  if  any  such 
memberships  lapsed.  Please  explain  the  reason  for  any  lapse  of 
membership.  Give  the  same  information  for  administrative  bodies 
which  require  special  admission  to  practice. 

RESPONSE :  North  Dakota  Supreme  Court  -  195  9;  Minnesota  Supreme 
Court  -  1980;  United  States  District  Court,  District  of  North 
Dakota  -  1963;  United  States  Court  of  Appeals,  Eighth  Circuit  - 
1968;  United  States  Supreme  Court  -  1974;  United  States  District 
Court,  District  of  Minnesota  -1982;  United  States  Court  of  Appeals 
for  the  Federal  Circuit  -  1988;  Turtle  Mountain  Band  of  Chippewa 
Indians  since  1995.  I  have  been  continuously  licensed  to  practice 
law  in  North  Dakota  since  1963.  I  have  been  continuously  licensed 
to  practice  law  in  Minnesota  since  1980. 

Published  Writings:  List  the  titles,  publishers,  and  dates  of 
books,  articles,  reports,  or  other  published  material  you  have 
written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press  reports 
about  the  speech,  and  they  are  readily  available  to  you,  please 
supply  them. 

RESPONSE :  I  did  have  the  following  case  notes  published  in  the 
Michigan  Law  Review,  when  I  was  a  member  of  the  staff  while  in  law 
school : 

John  D.  Kelly,  Recent  Decisions,  57  Mich.  L.  Rev.  300  (1958) 
John  D.  Kelly,  Recent  Decisions,  57  Mich.  L.  Rev.  128  (1958) 
John  D.  Kelly,  Recent  Decisions,  56  Mich.  L.  Rev.  1363  (1958) 

Copies  are  attached  as  Tab  1.  Since  being  in  private  practice,  I 
have  not  authored  any  books,  articles,  reports,  or  other  published 
materials.  I  have  given  no  speeches  on  issues  of  constitutional 
law  or  legal  policy.  From  September  to  November  of  1997,  I  was  an 
editor  of  the  North  Dakota  Employment  Law  Letter,  the  law  firm's 
monthly  newsletter  directed  specifically  to  North  Dakota  employers. 
The  newsletters  for  the  relevant  months  are: 

N.D.  Employment  L.  Letter,  (M.  Lee  Smith,  Brentwood,  Tenn.) 

Vo.  2,  No.  10  (Nov.  1997) 

N.D.  Employment  L.  Letter,  (M.  Lee  Smith,  Brentwood,  Tenn.) 

Vo.  2,  No.  9  (Oct.  1997) 

N.D.  Employment  L.  Letter,  (M.  Lee  Smith,  Brentwood,  Tenn.) 

Vo.  2,  No.  8  (Sept.  1997) 

Copies  are  attached  as  Tab  2.  I  have  not  authored  any  of  the 
articles  appearing  in  the  newsletter. 
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Legal  Seminars  and  Meetings: 

In  January  and  February  of  1976,  I  spoke  to  a  lawyers'  group  at  the 
National  Rural  Electric  Association  Annual  Meeting  in  Anaheim, 
California.  The  subject  of  the  talk  was  Square  Butte  Elec.  Coop . 
V.  Hilken.  which  was  then  on  appeal  to  the  North  Dakota  Supreme 
Court.  (See  page  15  for  description  of  Square  Butte) .  My  speech 
was  presented  without  an  outline  or  notes.  I  did  use  a  copy  of  the 
trial  court's  opinion  during  my  talk. 

Sometime  in  the  1980' s,  I  spoke  at  a  Federal  Practice  Seminar  in 
Bismarck,  North  Dakota.  The  subject  of  my  presentation  related  to 
the  duties  and  responsibilities  owed  between  an  insured  and  the 
liability  insurance  carrier.  I  have  no  written  materials  relating 
to  my  talk. 

On  September  14,  1990,  I  spoke  at  a  seminar  in  Fargo,  North  Dakota, 
sponsored  by  The  Cambridge  Institute.  I  spoke  about  employment  at 
will  and  wrongful  discharge  liability.  I  have  no  written  materials 
concerning  my  presentation. 

On  January  21,  1992,  I  spoke  at  a  trial  advocacy  seminar  in  Fargo, 
North  Dakota.  The  seminar  was  sponsored  by  the  National  Business 
Institute,  Inc.  I  do  not  have  any  written  speech  or  outline 
regarding  this  presentation. 

On  December  4,  1992,  I  spoke  at  a  seminar  on  the  subject  of  probate 
litigation  in  Bismarck,  North  Dakota.  A  copy  of  the  materials  I 
prepared  for  the  seminar  is  attached  as  Tab  3 . 

On  October  22,  1994,  I  spoke  at  a  seminar  in  Fargo,  North  Dakota, 
on  the  subject  of  sexual  exploitation  of  patients  by  physicians, 
which  was  sponsored  by  MeritCare  Medical  Group.  A  copy  of  the 
materials  I  used  in  this  presentation  is  attached  as  Tab  4. 

On  October  11,  1997,  I  participated  in  a  seminar  in  Bismarck,  North 
Dakota,  sponsored  by  the  North  Dakota  Statewide  Association  of 
rural  electric  cooperatives.  I  discussed  recent  decisions  relating 
to  North  Dakota's  Territorial  Integrity  Act.  I  did  not  prepare  any 
written  materials  for  the  presentation. 

Health:  What  is  the  present  state  of  your  health?  List  the  date 
of  your  last  physical  examination. 

RESPONSE :  I  am  in  good  health.  I  had  a  general  physical 
examination  in  August  of  1997  and  I  just  completed  my  regularly 
scheduled  six-month  physical  examination  on  January  21,  1998. 

Judicial  Office:  State  (chronologically)  any  judicial  offices  you 
have  held,  whether  such  position  was  elected  or  appointed,  and  a 
description  of  the  jurisdiction  of  each  such  court. 
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RESPONSE :   I  have  never  held  judicial  office. 

Citations:  If  you  are  or  have  been  a  judge,  provide:  (1) 
citations  for  the  ten  most  significant  opinions  you  have  written; 
(2)  a  short  summary  of  and  citations  for  all  appellate  opinions 
where  your  decisions  were  reversed  or  where  your  judgment  was 
affirmed  with  significant  criticism  of  your  substantive  or 
procedural  rulings,-  and  (3)  citations  for  significant  opinions  on 
federal  or  state  constitutional  issues,  together  with  the  citation 
to  appellate  court  rulings  on  such  opinions.  If  any  of  the 
opinions  listed  were  not  officially  reported,  please  provide  copies 
of  the  opinions. 

RESPONSE :   I  have  never  been  a  judge. 

Public  Office :  State  (chronologically)  any  public  offices  you  have 
held,  other  than  judicial  offices,  including  the  terms  of  service 
and  whether  such  positions  were  elected  or  appointed.  State 
(chronologically)  any  unsuccessful  candidacies  for  elective  public 
office . 

RESPONSE :   I  have  never  sought  or  held  public  office. 

Legal  Career: 

a.    Describe  chronologically  your  law  practice  and  experience 
after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the 
name  of  the  judge,  the  court,  and  the  dates  of  the 
period  you  were  a  clerk; 

RESPONSE:   I  have  never  served  as  clerk  to  a  judge. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses 
and  dates; 

RESPONSE :   I  have  never  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices, 
companies  or  governmental  agencies  with  which  you  have 
been  connected,  and  the  nature  of  your  connection  with 
each; 

RESPONSE : 

1)    Office  of  General  Counsel 

1740  Air  Force,  Pentagon  Building 
Washington,  DC  20330 

Period  of  Assignment:   7/59  to  7/62 
Position:   Attorney 
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2)    Vogel,  Kelly,  Knutson,  Weir,  Bye  &  Hunke,  Ltd. 

502  First  Avenue  North 

P.O.  Box  1389 

Fargo,  ND   58107 

Position:  1962  to  1965,  Associate  Attorney 
1965  to  1978,  Attorney  Partner 
1978  to  Present,  Attorney  Stockholder 

I  have  been  in  private  practice  since  November  of  1962,  when 
I  joined  the  firm  of  Wattam,  Vogel,  Vogel,  Bright  &  Peterson 
in  Fargo,  North  Dakota.  There  have  been  a  number  of  changes 
in  the  formal  name  of  the  law  firm.  Currently  the  name  of  the 
law  firm  is  Vogel,  Kelly,  Knutson,  Weir,  Bye  &  Hunke,  Ltd. 
The  law  firm  is  commonly  referred  to  as  the  Vogel  Law  Firm. 
When  I  joined  the  firm  it  was  a  partnership.  In  1978  the  firm 
reorganized  and  became  a  professional  corporation.  I  served 
as  President  of  the  firm  from  its  incorporation  in  1978  until 
October  of  1997.  I  was  elected  to  this  position  each  year. 
As  President,  I  was  head  of  the  Management  Committee  and 
generally  was  responsible  for  overseeing  law  firm  operations. 

b.  1.  What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if  its 
character  has  changed  over  the  years? 


RESPONSE : 


Office  of  General  Counsel :  During  my  practice  with  the 
General  Counsel's  Office,  most  of  my  work  involved 
government  contracting.  I  provided  legal  advice  with 
regard  to  protests  by  unsuccessful  bidders  relating  to 
awards  of  Air  Force  contracts.  I  was  involved  in 
responding  to  inquiries  and  investigations  by  the 
General  Accounting  Office  and  by  both  the  Senate  and 
House  Armed  Services  Committees  regarding  awarding  and 
performance  of  Air  Force  contracts.  Legal  questions 
relating  to  the  suspension  and  debarment  of  Air  Force 
contractors  and  bidders  were  assigned  to  me  by  the 
General  Counsel.  I  worked  with  the  Antitrust  Division 
of  the  Department  of  Justice  regarding  damages  to  the 
Air  Force  attributable  to  price  fixing  on  the  part  of 
manufacturers  of  heavy  electric  products.  I  also  served 
as  the  Air  Force  attorney  member  of  the  editing 
committee  of  the  Armed  Services  Procurement  Regulation 
Committee.  For  a  time,  I  was  chairman  of  this 
committee . 

Vogel  Law  Firm:  Since  entering  private  practice  with 
the  Vogel  Law  Firm  in  1962,  I  have  primarily  been  a 
trial  lawyer,  handling  cases  at  both  the  trial  and 
appellate  levels.  I  have  represented  a  wide  variety  of 
clients   involved  in  many  different  types  of  civil 
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litigation.  I  have  represented  both  plaintiffs  and 
defendants,  including  individuals,  partnerships  and 
corporations.  I  have  defended  claims  covered  by- 
liability  insurance,  and  have  also  represented  clients 
making  claims  that  were  so  covered. 

Since  the  early  1980' s,  I  have  represented  MeritCare 
Medical  Group,  formerly  known  as  Fargo  Clinic,  Ltd.,  a 
major  regional  medical  clinic.  My  practice  for 
MeritCare  has  involved  extensive  work  in  medical 
malpractice  litigation,  fraud  and  abuse  questions, 
discrimination,  sexual  harassment,  Americans  With 
Disabilities  Act,  Family  Leave  Act,  employment  law 
matters,  and  investigations  by  the  North  Dakota  and 
Minnesota  State  Medical  Boards. 

I  have  represented  a  number  of  cooperative  corporations 
on  legal  matters,  such  as  Cass  County  Electric 
Cooperative,  Inc.  of  Kindred,  North  Dakota,  and  Minnkota 
Power  Cooperative  of  Grand  Forks,  North  Dakota.  Since 
the  1960's,  I  have  appeared  regularly  before  the  North 
Dakota  Public  Service  Commission,  primarily  on  behalf  of 
Cass  Electric,  but  also  for  Minnkota  and  other 
generation  and  transmission  organizations.  I  have  also 
represented  and  continue  to  represent  business 
corporations.  My  practice  includes  cooperative  and 
business  corporation  law,  administrative  law,  federal 
antitrust  law,  labor  and  employment  law,  and 
environmental  law.  I  also  have  experience  in  matters 
relating  to  the  Health  Quality  Improvement  Act  of  1986 . 
I  have  litigated  cases  relating  to  both  federal  and 
state  RICO  claims. 

I  was  appointed  Special  Assistant  North  Dakota  Attorney 
General  for  the  purpose  of  representing  North  Dakota 
Secretary  of  State  James  Kusler  in  proceedings  before 
the  North  Dakota  Supreme  Court .  State,  ex.  rel . ,  Kusler 
V.  Sinner,  491  N.W.2d  332  (ND.  1992)  .  While 
representing  the  Secretary  of  State  in  this  matter,  I 
continued  to  practice  law  with  the  Vogel  Law  Firm. 

Describe  your  typical  former  clients,  and  mention  the 
areas,  if  any,  in  which  you  have  specialized. 

RESPONSE : 

The  areas  I  have  concentrated  my  practice  in  include  the 
following: 

1)  Professional  Liability  -  Medical.  As  a  part  of  my 
legal  work  for  clinics  and  physicians,  I  have  tried  more 
than  10  medical  malpractice  cases  to  completion.   All 
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but  one  have  been  jury  trials.  I  have  never  lost  a 
medical  malpractice  case. 

2)  Professional  Liability  -  Legal  and  Accounting.  I 
also  represent  lawyers  and  accountants  for  alleged 
professional  negligence. 

3)  Insurance  -  Coverage  Disputes.  I  have  represented 
a  number  of  insureds  that  were  denied  coverage  by  their 
insurance  companies . 

4)  Construction  Claim  Litigation.  For  a  number  of 
years,  I  have  been  attorney  for  Associated  General 
Contractors  of  North  Dakota.  I  have  represented  a 
number  of  construction  contractors  with  regard  to  claims 
for  additional  compensation  based  upon  a  wide  variety  of 
circumstances  such  as  defective  material,  changed 
conditions  at  the  project  site,  and  breach  of  contract 
by  the  owner. 

5)  Product  Liability  Claims.  I  have  represented  the 
Melroe  Company  with  regard  to  several  product  liability 
cases  involving  the  Bobcat  skid  steer  loader.  I  have 
successfully  defended  Melroe  against  product  liability 
claims  based  upon  alleged  Bobcat  design  defects  in  at 
least  three  separate  cases. 

6)  Plaintiff  cases.  I  have  handled  a  number  of 
plaintiff  cases  during  my  years  of  practice,  including 
death  cases  and  cases  involving  serious  personal 
injuries.   I  continue  to  handle  such  cases. 

7)  Reapportionment.  I  have  represented  plaintiffs  in 
several  related  lawsuits  to  obtain  reapportionment  of 
the  North  Dakota  Legislative  Assembly  in  compliance  with 
the  "one  man  one  vote"  federal  constitutional  standard. 
The  litigation  also  sought  to  break  up  large  multi- 
member legislative  districts  that  had  been  fashioned  by 
a  federal  district  court  in  resolving  an  earlier 
reapportionment  case. 

8)  Eminent  Domain.  I  have  tried  a  number  of 
condemnation  cases  over  the  years.  I  have  represented 
a  number  of  landowners  in  proceedings  involving 
Interstate  29  and  in  proceedings  to  acquire  the  land 
needed  to  complete  the  Pipe  Stem  dam.  More  recently,  I 
have  represented  landowners  whose  lands  were  condemned 
for  airport  purposes.  I  have  also  represented  Minnkota 
Power  Cooperative,  Inc.,  Grand  Forks,  North  Dakota, 
United  Power  Association  of  Elk  River,  Minnesota, 
Central  Cooperative  Power  Association  of  Minneapolis, 
Minnesota  and  Square  Butte  Electric  Cooperative,  Inc.  of 
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RESPONSE : 


RESPONSE : 


RESPONSE : 
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Grand  Forks,  North  Dakota,  in  obtaining  right-of-way  for 
high  voltage  transmission  lines  running  from  mine  mouth 
electric  generation  plants  in  western  North  Dakota  to 
various  locations  in  the  State  of  Minnesota. 

Did  you  appear  in  court  frequently,  occasionally,  or  noc 
at  all?  If  the  frequency  of  your  appearances  in  court 
varied,  describe  each  such  variance,  giving  dates. 

RESPONSE :  I  have  appeared  in  court  frequently  since  I 
entered  private  practice  in  1962.  The  majority  of  my 
practice  has  always  been  devoted  to  litigation.  While 
the  number  of  cases  I  have  tried  to  completion  would 
vary  from  year  to  year,  I  have  been  in  trial  over  the 
years  on  a  regular  basis. 

What  percentage  of  those  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 


a)  Approximately  25% 

b)  Approximately  75% 

c)  Less  than  1%  were  appearances  in  tribal  court 
before  the  Turtle  Mountain  Band  of  Chippewa. 

What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 


a)  Over  95% 

b)  Less  than  5% 

State  the  number  of  cases  in  courts  of  record  you  tried 
to  verdict  or  judgment  (rather  than  settled) ,  indicating 
whether  you  were  sole  counsel,  chief  counsel,  or 
associate  counsel. 


I  have  tried  at  least  150  civil  cases  to  completion  and  at 
least  five  criminal  cases.  Of  the  150  cases,  at  least  20  or 
more  were  tried  in  the  United  States  District  Court  for  the 
District  of  North  Dakota.  I  was  attorney  in  many  more 
lawsuits  in  federal  district  court,  primarily  in  the  districts 
of  North  Dakota  and  Minnesota,  where  the  cases  were  settled 
or  dismissed  prior  to  trial  on  the  merits.  The  remainder  of 
the  150  trials  were  in  state  district  courts  across  North 
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Dakota  and  western  Minnesota.  During  the  first  10  years  of 
private  practice,  I  was  associate  counsel  in  approximately  50% 
of  the  cases  tried  to  completion.  In  the  rest  of  the  cases, 
I  was  either  sole  counsel  or  chief  counsel.  From  the  early 
1970 's  on,  I  was  either  sole  or  chief  counsel  in  over  90%  of 
the  cases  tried  to  completion.  Regarding  my  appellate  work, 
I  have  made  approximately  50  appellate  court  arguments, 
including  one  in  the  United  States  Supreme  Court,  at  least  12 
before  the  United  States  Court  of  Appeals  for  the  Eighth 
Circuit,  and  between  35  and  40  arguments  before  the  North 
Dakota  Supreme  Court . 

5 .    What  percentage  of  these  trials  was : 

(a)  jury; 

(b)  non-jury. 

RESPONSE : 

a)  Approximately  75%  were  jury  trials 

b)  Approximately  25%  were  non-jury  trials 

18.  Litigation:  Describe  the  ten  most  significant  litigated  matters 
which  you  personally  handled.  Give  the  citations,  if  the  cases 
were  reported,  and  the  docket  number  and  date  if  unreported.  Give 
a  capsule  summary  of  the  substance  of  each  case.  Identify  the 
party  or  parties  whom  you  represented;  describe  in  detail  the 
nature  of  your  participation  in  the  litigation  and  the  final 
disposition  of  the  case.   Also  state  as  to  each  case: 

a.  the  date  of  representation; 

b.  the  names  of  the  court  and  the  name  of  the  judge  or  judges 
before  whom  the  case  was  litigated;  and 

c.  The  individual  name,  addresses,  and  telephone  numbers  of  co- 
counsel  and  of  principal  counsel  for  each  of  the  other 
parties . 

RESPONSE: 

1)  Chapman  v.  Meier.  420  U.S.  1  (1975).  Argued  November  13, 
1974.  Decided  January  27,  1975.  The  case  involved  an  appeal 
from  a  three-member  federal  district  court  decision  reported 
at  372  F.Supp.  371  (D.N.D.  1974) . 

My  clients,  Daniel  Chapman  and  Jacque  Stockman,  filed  suit  in 
United  States  District  Court  for  the  District  of  North  Dakota 
to  obtain  reapportionment  of  the  North  Dakota  Legislative 
Assembly  which  had  failed  to  timely  adopt  such  a  plan.  The 
three -member  court  that  heard  the  case  included  Myron  H. 
Bright  of  the  8th  Circuit  Court  of  Appeals,  and  Paul  Benson 
and  Bruce  Van  Sickle,  Judges  of  the  United  States  District 
Court  for  the  District  of  North  Dakota.  The  Court  ordered  an 
interim  reapportionment  plan  that  was  to  be  in  effect  only  for 
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the  1972  legislative  elections,  Judge  Benson  dissenting  on  the 
issue  of  whether  the  plan  should  be  an  interim  one  only.  In 
1973,  the  Legislative  Assembly  failed  to  adopt  a 
reapportionment  plan  and  the  Court  ruled  that  the  interim  plan 
that  it  had  fashioned  for  the  1972  elections  should  be  adopted 
as  the  permanent  apportionment  plan.  Judge  Bright  dissenting. 
In  his  dissent.  Judge  Bright  argued  that  the  court  should 
fashion  an  apportionment  plan  providing  for  single -member 
senate  districts.  He  also  challenged  the  population  variances 
between  districts  allowed  under  the  court -fashioned  plan. 

On  appeal  to  the  United  States  Supreme  Court,  I  wrote  the 
Jurisdictional  Statement,  which  resulted  in  the  Court  noting 
probable  jurisdiction.  416  U.S.  966  (1974).  I  was  also  the 
author  of  the  appellants'  brief  submitted  after  the  Supreme 
Court  noted  probable  jurisdiction.  I  argued  the  case  before 
the  United  States  Supreme  Court  on  November  13,  1974.  The 
appeal  challenged  the  district  court's  apportionment  plan  for 
the  North  Dakota  Legislative  Assembly,  based  upon  the  1970 
census,  because  the  plan  included  large  multimember  districts 
and  included  substantial  population  disparities  between 
districts.  The  Supreme  Court  accepted  my  argument  that  the 
court -fashioned  plan  included  constitutionally  impermissible 
population  variances  under  the  Fourteenth  Amendment,  and  that 
the  plan  impermissibly  failed  to  apply  the  equitable  remedy 
of  single-member  districts.  The  Court  unanimously  reversed 
the  district  court's  decision.  The  case  is  important  because 
the  Supreme  Court  set  out  rules  to  be  followed  by  district 
courts  in  fashioning  legislative  apportionment  plans. 
Specifically  the  Court  restricted  the  use  of  multimember 
districts  and  population  variances  between  districts  for 
court -fashioned  legislative  reapportionment  plans. 

Appellee,  Ben  Meier,  Secretary  of  State  of  North  Dakota,  was 
represented  by  Deputy  Attorney  General  Paul  Sand.  Mr.  Sand 
is  deceased. 

As  an  aftermath  of  this  litigation.  North  Dakota  has  since 
adopted  constitutional  provisions  providing  for  single-member 
senate  districts. 

2)  O'Connell  v.  Rustan.  et  al . .  United  States  District  Court, 
District  of  North  Dakota,  Southwestern  Division,  Civil  No.  Al- 
88-093  (1988).  Maurice  O'Connell,  a  prominent  western  North 
Dakota  banker  and  rancher,  and  his  wife,  Kathleen,  were  shot 
dead  by  a  disgruntled  husband  of  a  bank  employee.  The 
children  of  the  O'Connells  became  dissatisfied  with  the  way 
their  parents'  estates  were  being  probated.  Ultimately,  they 
filed  a  lawsuit  against  the  personal  representative  of  their 
parents'  estates,  the  attorney  representing  the  personal 
representative,  and  the  accountant  who  had  also  been  employed 
by  the  personal  representative.  I  represented  defendants  Ward 
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M.  Kirby  and  Mackoff,  Kellogg,  Kirby  &  Kloster,  P.C.  Mr. 
Kirby  had  acted  as  the  attorney  for  the  personal 
representative . 

This  lawsuit  included  many  theories  of  liability,  including 
RICO  claims,  fraud,  breach  of  trust,  negligence  and  theft. 
Civil  RICO  claims  were  dismissed  by  Judge  Patrick  Conmy  as 
against  all  defendants  prior  to  trial.  All  remaining  claims, 
except  a  claim  of  legal  malpractice,  were  dismissed  as  to 
Kirby  and  his  law  firm  by  Judge  Conmy  at  the  conclusion  of 
plaintiff's  case.  Trial  began  on  April  20,  1992,  and  the  jury 
returned  its  verdict  on  May  26  in  favor  of  defendants  Kirby 
and  Mackoff,  Kellogg,  Kirby  &  Kloster  regarding  the  legal 
malpractice  claim.  I  acted  as  chief  counsel  on  behalf  of  my 
clients  and  Harlan  Fuglesten  acted  as  associate  counsel.  At 
the  time  he  was  a  member  of  the  Vogel  Law  Firm.  Mr.  Fuglesten 
is  currently  employed  by  North  Dakota  Association  of  Rural 
Electric  Cooperatives,  3206  Nygren  Drive  NW,  P.O.  Box  727, 
Mandan,  ND  58554-0727,  Office  No.  (701)  663-6501.  For 
attorneys  involved  in  probate  practice  in  North  Dakota,  the 
case  is  important  in  defining  responsibilities  in  representing 
personal  representatives  involved  in  probate  litigation. 

Co-defendant  Rustan  was  represented  by  Jack  G.  Marcil, 
Serkland  Law  Firm,  10  Roberts  Street,  P.O.  Box  6017,  Fargo, 
ND  58108-6017;  telephone  number  (701)  232-8957.  Co-defendant 
Widmer  was  represented  by  Bernard  E.  Reynolds,  215  North  30th 
Street,  P.O.  Box  1077,  Moorhead,  MN  56561-1007;  telephone 
number  (218)  236-6462.  The  attorneys  for  the  O'Connells  were 
William  F.  Shore  III  and  James  Vieh,  of  Campana  &  Vieh,  P.C, 
4422  North  Civic  Center  Plaza,  Suite  101,  Scottsdale,  AZ 
85251;  telephone  no.  (602)  707-5000. 

3)  Cass  County  Elec.  Co-op  v.  NSP.  419  N.W.2d  181  (N.D.  1988). 
This  case  had  its  origins  in  proceedings  before  the  North 
Dakota  Public  Service  Commission  in  which  my  client,  Cass 
Electric,  sought  injunctive  relief  under  the  provisions  of  the 
Territorial  Integrity  Act,  Chapter  49-03,  N.D.C.C,  against 
Northern  States  Power  Company,  a  public  utility.  The  Act  is 
designed  to  provide  territorial  protection  for  electric 
cooperatives  and  public  utilities  to  avoid  duplication  of 
investment  in  electric  facilities.  The  Commission  determined 
that  it  lacked  jurisdiction  to  provide  injunctive  relief 
because  the  area  in  question  had  been  annexed  into  the  City 
of  Fargo.  Cass  Electric  appealed  to  the  state  district  court 
and  obtained  a  reversal  and  remand.  Judge  Benny  A.  Graff 
presided  at  the  district  court  proceedings.  NSP  then  appealed 
the  matter  to  the  North  Dakota  Supreme  Court .  The  Supreme 
Court  affirmed  the  district  court's  order  and  remanded  the 
case  for  further  proceedings .  The  North  Dakota  Supreme  Court 
held  that  Cass  Electric  could  obtain  injunctive  relief  to 
protect  the  rural  area  that  it  was  serving  at  the  time  of 
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annexation.  The  court  ruled  that  the  law  covered  both 
existing  customers,  as  well  as  future  customers,  in  the 
annexed  area.  The  case  is  significant  because  it  represents 
the  first  interpretation  of  the  Territorial  Integrity  Act 
making  it  applicable  to  areas  that  were  once  rural,  but  are 
later  annexed  into  a  city. 

I  was  lead  counsel  for  Cass  Electric  throughout  all  of  the 
proceedings  before  the  Public  Service  Commission,  the  district 
court,  and  the  North  Dakota  Supreme  Court.  Douglas  R.  Herman 
of  our  office  appeared  as  my  associate  counsel.  Mr.  Herman 
recently  left  our  office  and  can  be  contacted  at  Great  Plains 
Software,  1701  38th  Street  SW,  Fargo,  ND  58103;  telephone  no. 
(701)  281-6900.  NSP  was  represented  by  R.  W.  Wheeler,  42 
Captain  Marsh  Drive,  Mandan,  ND  58554;  telephone  no.  (701) 
667-2888. 

4)  Van  Ornum  v.  Otter  Tail  Power  Company.  210  N.W.2d  188  (N.D. 
1973) .  I  represented  the  family  of  Claude  Van  Ornum  who  was 
asphyxiated  at  a  construction  site  in  Jamestown,  North  Dakota. 
The  complaint  alleged  that  Otter  Tail  Power  Company 
negligently  caused  Mr.  Van  Ornum' s  death  by  allowing  propane 
gas  to  leak  from  its  gas  mains  into  the  construction  site, 
causing  Mr.  Van  Ornum' s  death  while  he  attempted  to  rescue 
another  worker  who  had  been  overcome  by  the  gas.  The  District 
Court  dismissed  the  claim  against  Otter  Tail  at  the  conclusion 
of  plaintiffs'  case.  I  prosecuted  an  appeal  to  the  North 
Dakota  Supreme  Court,  which  reversed  the  dismissal  ordered  by 
the  District  Court,  holding  that  the  trial  judge  had 
improperly  excluded  expert  testimony  indicating  that  Otter 
Tail  gas  had  caused  the  accident.  In  reinstating  Otter  Tail 
as  a  defendant,  the  North  Dakota  Supreme  Court  provided 
substantial  guidance  to  judges  and  attor'neys  with  respect  to 
presentation  of  expert  testimony.  The  case  was  retried  in 
1975  in  the  District  Court  for  Stutsman  County,  North  Dakota, 
and  resulted  in  the  highest  wrongful  death  award  in  the 
county's  history. 

My  associate  counsel  in  the  case  was  Duane  Breitling,  15 
Broadway,  Suite  202,  Fargo,  ND  58102,  telephone  no.  (701)  280- 
5801.  Otter  Tail  was  represented  throughout  the  litigation 
by  Norman  Arveson  of  Fergus  Falls,  MN.  Mr.  Arveson  is  now 
deceased. 

5)  Square  Butte  Elec.  Coop,  v.  Hilken.  244  N.W.2d  519  (N.D. 
1976)  .  My  client.  Square  Butte,  was  in  the  process  of 
constructing  a  direct  current  transmission  line  that  was  to 
run  from  Center,  North  Dakota,  to  the  Duluth,  Minnesota,  area. 
In  order  to  obtain  right-of-way,  it  became  necessary  for 
Square  Butte  to  invoke  eminent  domain.  In  this  case,  the 
District  Court  for  Burleigh  County,  North  Dakota,  denied 
Square  Butte  the  right  to  utilize  eminent  domain  to  obtain 
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right-of-way  for  the  transmission  line.  Because  the 
transmission  line  conducted  direct  current,  it  was  not 
available  to  provide  electricity  for  use  in  North  Dakota.  The 
district  court  held  that  as  a  result,  there  was  no  public  use 
or  benefit  that  would  sanction  utilization  of  the  power  of 
eminent  domain  under  North  Dakota  law.  On  appeal,  the  Supreme 
Court  overruled  the  district  court  determination,  holding  that 
there  was  a  sufficient  showing  that  the  transmission  line 
facilities  were  of  public  benefit  to  enable  Square  Butte  to 
invoke  eminent  domain  to  obtain  right-of-way  for  its  proposed 
transmission  line. 

My  partner,  David  Knutson,  who  is  now  deceased,  represented 
Square  Butte  in  the  district  court  trial,  and  I  handled  the 
successful  appeal  to  the  North  Dakota  Supreme  Court.  The 
landowner  was  represented  by  Joseph  A.  Vogel,  402  First  Street 
NW,  P.O.  Box  309,  Mandan,  ND  58554,  telephone  no.  (701)  663- 
7577. 

6)  Falkenstein  v.  City  of  Bismarck.  268  N.W.2d  787  (N.D.  1978)  . 
I  represented  the  parents  of  Kevin  Falkenstein  in  a  wrongful 
death  claim  brought  against  the  City  of  Bismarck  and  a 
Bismarck  police  officer.  The  case  involved  the  death  of  a 
young  intoxicated  man  by  suicide  at  the  Bismarck  City  jail. 
He  had  been  moved  from  a  normal  cell  to  a  closet -type  cell  in 
the  jail's  basement  commonly  referred  to  by  the  police  as  "the 
hole".  At  the  conclusion  of  the  Falkenstein  trial,  the  jurj' 
awarded  compensatory  damages  to  the  plaintiff  pursuant  to 
North  Dakota's  Wrongful  Death  Act,  and  exemplary  damages 
against  the  City  of  Bismarck.  On  appeal,  the  North  Dakota 
Supreme  Court  affirmed,  holding  that  the  evidence  sustained 
the  jury  verdict,  including  the  award  of  punitive  damages 
brought  pursuant  to  federal  statute  establishing  a  civil  claim 
for  deprivation  of  rights.  Because  the  death  was  by  suicide, 
this  was  the  most  difficult  plaintiff's  case  that  I  have  ever 
tried  from  a  factual  standpoint. 

Defendants  were  represented  by  Thomas  A.  Mayer.  Mr.  Mayer  is 
now  with  the  North  Dakota  Attorney  General's  office,  600  East 
Boulevard  Avenue,  Bismarck,  ND  58505-0955;  telephone  no. 
(701)  328-2210. 

7)  Andrews  v.  O'Hearn.  387  N.W.2d  716  (N.D.  1986)  .  I  represented 
Fargo  Clinic  and  two  clinic  physicians  in  a  medical 
malpractice  lawsuit  brought  by  Mary  Andrews  and  her  husband, 
Mark,  then  a  U.S.  Senator,  relating  to  medical  care  Mrs. 
Andrews  had  received  by  a  number  of  Fargo-based  physicians  and 
Fargo-based  health  care  facilities,  following  Mrs.  Andrews' 
hospitalization  for  meningitis.  Mrs.  Andrews  was  disabled  as 
a  result  of  her  illness.  The  claim  was  that  her  disabilities 
could  have  been  avoided  if  she  had  received  proper  medical 
care. 
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During  the  course  of  discovery,  my  deposition  was  taken 
concerning  medical  records  that  had  been  copied  and  sent  to 
the  National  Institutes  of  Health.  The  deposition  was  not 
read  at  trial.  The  case  was  tried  in  Cass  County  District 
Court,  Fargo,  North  Dakota,  beginning  in  early  April  of  1984 
and  concluding  in  mid-June,  at  which  time  the  jury  brought 
back  a  special  verdict  resulting  in  dismissal  of  all  claims 
against  all  of  the  defendants.  With  respect  to  the 
unsuccessful  appeal,  citation  above,  the  North  Dakota  Supreme 
Court  sustained  the  rulings  of  the  trial  judge  that  were  under 
review,  as  well  as  the  findings  of  the  jury.  The  court  also 
rejected  the  appellants'  efforts  to  impeach  the  jury  verdict 
by  unsworn  statements  allegedly  given  by  one  or  more  of  the 
jurors . 

Mr.  and  Mrs.  Andrews  were  represented  by  David  Harney,  Suite 
1300,  Figueroa  Plaza,  201  North  Figueroa  Street,  Los  Angeles, 
CA;  telephone  no.  (213)  482-0881,  and  Robert  Vogel,  of  the 
Robert  Vogel  Law  Office,  106  North  3rd,  Suite  M-102,  P.O.  Box 
5576,  Grand  Forks,  ND  58206-5576,  telephone  no.  (701)  775- 
3117.  My  colleague,  Jane  Voglewede,  telephone  no.  (701)  237- 
6983) ,  and  I  represented  the  defendants,  O'Hearn,  Thompson  and 
Fargo  Clinic.  St.  Luke's  Hospitals  was  represented  by  Jack 
Marcil,  P.O.  Box  6017,  Fargo,  ND  58108-6017;  telephone  no. 
(701)  232-8957.  Defendants,  Neurologic  Associates  and  Ryan 
Harrington,  were  represented  by  Patrick  Maddock,  500  First 
Bank  Building,  P.O.  Box  5849,  Grand  Forks,  ND  58206-5849; 
telephone  no.  (701)  775-5595.  Defendants,  Roger  Gilbertson 
and  Dale  Shook  and  their  corporation.  Radiologists,  Ltd. ,  were 
represented  by  Gunder  Gunhus,  of  Moorhead,  MN.  Mr.  Gunhus  is 
now  deceased. 

8)  Moorhead  Construction  Co..  Inc.  v.  City  of  Grand  Forks.  503 
F.2d  1008  (8th  Cir.  1975) .  My  client,  Moorhead  Construction, 
built  a  pretreatment  lagoon  for  the  City  of  Grand  Forks. 
Because  of  soil  conditions  at  the  project  site,  the  cost  of 
completing  the  project  far  exceeded  the  payment  the  contractor 
was  to  receive  under  the  terms  of  the  contract.  After  denial 
of  its  claim,  Moorhead  filed  suit.  This  was  a  court-tried 
diversity  case  resulting  in  a  judgment  of  damages  for  breach 
of  contract.  I  represented  Moorhead  Construction,  both  at 
trial  and  in  successfully  defending  the  award  on  appeal  to  the 
8th  Circuit.  The  damage  award  by  Chief  Judge  Paul  Benson  of 
the  United  States  District  Court  for  the  District  of  North 
Dakota  was  based  on  the  total  cost  of  performing  the 
construction  contract  under  conditions  that  constituted  a 
breach  of  contract. 

The  City  of  Grand  Forks  was  represented  by  Gordon  Caldis,  217 
South  4th  Street,  P.O.  Box  5267,  Grand  Forks,  ND  58206-5267; 
telephone  no.  (701)  772-5511. 
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9)  Clark  Equipment  Co.  v.  Keller,  570  F.2d  778  (8th  Cir.  1978)  . 
Keller  v.  Clark  Equipment  Co..  715  F.2d  1280  (8th  Cir.  1983) . 
These  two  8th  Circuit  decisions  result  from  extensive  patent 
litigation  regarding  validity  of  the  patents  covering  the 
Bobcat  skid  steer  loader  produced  by  my  client,  the  Melroe 
Company.  Originally  Clark  Equipment  sued  the  Kellers  in 
federal  court  in  Michigan  and  the  Kellers  countered  with  a 
separate  suit  against  Clark  Equipment  venued  in  federal  court 
in  North  Dakota.  The  Clark  Equipment  claims  were  that  the 
patents  were  invalid  because  they  did  not  describe  patentable 
inventions  or  alternatively,  that  the  subject  of  the 
inventions  had  been  "on  sale"  or  "in  public  use"  more  than  a 
year  before  the  patent  applications,  thus  rendering  the 
inventions  unpatentable.  Clark  also  sought  to  be  relieved  of 
royalty  payments  under  a  licensing  agreement  covering  the 
Bobcat  patents  which  Clark  had  negotiated  with  the  Kellers. 
The  Kellers  claims  were  that  the  Bobcat  patents  were  valid  or 
alternatively,  if  the  patents  were  determined  to  be  invalid 
because  of  "on  sale"  activities,  the  Kellers  sought  damages 
on  the  theory  that  Clark's  predecessor  in  interest  had  caused 
the  invalidating  activities.  The  Kellers  sought  payment  under 
their  license  agreement  with  Clark  Equipment.  Ultimately,  the 
case  lodged  in  federal  court  in  Michigan  was  transferred  to 
federal  court  in  North  Dakota  and  the  cases  were  consolidated. 
Originally  I  was  acting  as  local  counsel  since  the  case  was 
to  be  tried  in  North  Dakota. 

United  States  District  Court  Judge  Paul  Benson  bifurcated  the 
litigation  with  the  first  trial  devoted  to  determining  the 
validity  of  the  patents.  With  regard  to  the  Bobcat  patents, 
at  the  first  trial,  the  court  determined  that  the  mechanical 
patent  for  the  Bobcat  was  invalid  because  the  invention  was 
"on  sale"  and  "in  public  use"  more  than  a  year  before  the 
mechanical  patent  application  had  been  filed.  The  design 
patent  for  the  Bobcat  was  determined  to  be  valid  by  the 
district  court.  In  connection  with  the  appeal  reported  at  570 
F.2d  778,  I  was  primarily  responsible  for  drafting  the  portion 
of  appellant's  brief  relating  to  the  validity  of  the  design 
patent.  I  made  the  oral  argument  on  behalf  of  appellant  on 
all  issues  when  che  case  was  argued  before  the  8th  Circuit. 
The  8th  Circuit  affirmed  that  the  mechanical  patent  was 
invalid.  It  did  invalidate  the  design  patent  on  the  basis 
that  it  was  not  a  patentable  design. 

The  case  was  further  litigated  in  the  United  States  District 
Court,  primarily  with  respect  to  who  was  responsible  for  the 
invalidating  "on  sale"  activities  that  had  defeated  the 
mechanical  patent  for  the  Bobcat .  The  trial  court  determined 
that  the  invalidating  activities  were  legally  attributable  to 
Clark  Equipment  Co.  as  the  successor  of  Melroe  Manufacturing. 
This  ruling  was  also  appealed  to  the  8th  Circuit,  and  is  the 
subject  of  the  8th  Circuit  opinion  reported  at  715  F.2d  1280. 
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During  the  second  phase  of  the  litigation,  I  assumed  primary 
responsibility  for  handling  the  case  and  I  presented  Clark's 
oral  argument  to  the  8th  Circuit. 

Malcolm  Moore,  a  patent  attorney,  was  the  principal  attorney 
for  the  Kellers  in  the  lawsuit.  His  address  is:  Suite  3000, 
90  South  7th  Street,  Minneapolis,  MN  55402-3796,  telephone 
no.  (612)  332-8200.  Associate  counsel  for  Melroe  were  Fred 
E.  Schulz,  Wildman,  Harrold,  Allen  &  Dixon,  225  West  Wacker 
Drive,  Chicago,  IL  60606-1229,  telephone  no.  (312)  201-2000, 
and  James  Ryther,  now  of  Rudnick  &  Wolffe,  203  North  LaSalle 
Street,  Chicago,  IL  60601-1293,  telephone  no.  (312)  368-4000. 

10)  Merchants  National  Bank  and  Trust  Co.  of  Fargo  v.  United 
States.  272  F.Supp.  409  (D.N.D.  1967)  .  This  is  the  first 
major  lawsuit  in  which  I  acted  as  lead  counsel.  I  represented 
the  plaintiff  along  with  my  then  partner,  Myron  Bright,  now 
a  senior  judge  on  the  United  States  Court  of  Appeals  for  the 
8th  Circuit.  The  case  was  based  upon  a  wrongful  death  claim 
involving  Eloise  A.  Newgard  who  was  shot  and  killed  by  her 
husband,  William  Bry  Newgard,  in  Detroit  Lakes,  Minnesota,  on 
July  31,  1965.  Prior  thereto,  Mr.  Newgard  had  been 
involuntarily  committed  as  a  mental  patient  and  transferred 
to  the  Veterans  Administration  Hospital  at  Fort  Meade,  South 
Dakota.  Eloise  Newgard  was  appointed  as  her  husband's  legal 
guardian  after  he  was  committed.  Mr.  Newgard  was  able  to 
return  to  the  Fargo,  North  Dakota/Detroit  Lakes,  Minnesota 
area  and  kill  his  wife  while  he  was  on  unsupervised  leave  from 
the  Fort  Meade  hospital.  The  case  was  significant  in  at  least 
two  respects.  First,  District  Court  Judge  Ronald  Davies 
applied  the  significant  contacts  choice  of  law  rule  to  assess 
damages  under  North  Dakota's  wrongful  death  law,  rather  than 
either  Minnesota's  or  South  Dakota's.  This,  in  turn,  allowed 
him  to  award  $200,000  in  damages,  which  at  the  time  was  the 
largest  award  ever  given  for  the  death  of  a  mother  in  the 
United  States.  The  United  States  lodged  an  appeal  with  the 
8th  Circuit.  Because  of  uncertainty  concerning  the 
applicability  of  the  North  Dakota  Wrongful  Death  Act,  I 
settled  the  case  on  behalf  of  the  Newgard  children  for 
$160,000. 

The  United  States  was  represented  by  U.S.  Attorney  John  O. 
Garass,  who  is  now  deceased,  and  Assistant  U.S.  Attorney 
Kermit  Bye.  Mr.  Bye  is  now  also  a  member  of  the  Vogel  Law 
Firm;  telephone  no.  (701)  237-6983. 

Members  of  the  legal  community  with  whom  I  have  had  recent 
contact  include : 
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Peter  Hsiao 

McCutchen,  Doyle,  Brown  &  Enersen 
3  55  South  Grand  Avenue,  Suite  4400 
Los  Angeles,  California   90071-1560 
Tel.  No.  (213)  680-6606 

Richard  Pemberton  and  Stephen  Rufer 

Pemberton,  Sorlie,  Sefkow,  Rufer  &  Kershner 

110  North  Mill  Street 

P.O.  Box  866 

Fergus  Falls,  MN   56538-0866 

Tel.  No.  (218)  736-5493 

Rebecca  Thiem 

Attorney  at  Law 

316  North  5th  Street 

P.O.  Box  1695 

Bismarck,  ND   58502-1695 

Tel.  No.  (701)  223-2711 

Timothy  Q.  Davies 

Nilles  Law  Firm 

1800  Radisson  Tower 

P.O.  Box  2626 

Fargo,  ND   58108 

Tel.  No.  (701)  237-5544 

Nicholas  DiMichael 

Donelan,  Cleary,  Wood  &  Maser,  P.C. 

Suite  750,  1100  New  York  Ave.  N.W. 

Washington,  DC   20005-3934 

Tel.  No.  (202)  371-9500 

Douglas  J.  Muirhead 
Meagher  &  Geer  P.L.L.P. 
4200  Multifoods  Tower 
33  South  Sixth  Street 
Minneapolis,  MN   55402-3788 
Tel.  No.  (612)  338-0661 

Steven  L.  Marquart 

Cahill  &  Marquart,  P. A. 

403  Center  Avenue,  Suite  200 

P.O.  Box  1238 

Moorhead,  MN   56561-1238 

Tel.  No.  (218)  236-4900 
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Thomas  H.  Boyd 

Winthrop  &  Weinstine 

3200  Minnesota  World  Trade  Center 

30  East  7th  Street 

St.  Paul,  MN   55101 

Tel.  No.  (612)  290-8400 

Honorable  William  Walker 

District  Court 

Becker  County  Courthouse 

915  Lake  Avenue 

P.O.  Box  787 

Detroit  Lakes,  MN   56501 

Tel.  No.  (218)  846-7305 

Honorable  Rodney  W.  Webb 

Chief  Judge,  United  States  District  Court 

P.O.  Box  3164 

Fargo,  ND  58108 

Tel.  No.  (701)  239-5293 

Harlan  G.  Fuglesten 

North  Dakota  Association  of  Rural  Electric 

Cooperatives 
3206  Nygren  Drive  NW 
P.O.  Box  727 
Mandan,  ND   58554-0727 
Tel.  No.  (701)  663-6501 

(Mr.  Fuglesten  was  associated  with  me  in 
a  number  of  lawsuits  from  the  time  he 
joined  the  Vogel  firm  in  the  early  1980' s 
until  he  left  in  June  of  1997.) 

Mack  L.  Thomas 

Ingersoll-Rand 

112  North  University 

Fargo,  ND   58102 

Tel.  No.  (701)  241-8717. 

Jane  C.  Voglewede 

Vogel,  Kelly,  Knutson,  Weir,  Bye  &  Hunke,  Ltd. 

502  First  Avenue  North 

P.O.  Box  13  8  9 

Fargo,  ND   58107 

Tel.  No.  (701)  237-6983 
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Pamela  J.  Hermes 

Vogel,  Kelly,  Knutson,  Weir,  Bye  &  Hunke,  Ltd. 

502  First  Avenue  North 

P.O.  Box  1389 

Fargo,  ND   58107 

Tel.  No.  (701)  237-6983 

19.  Legal  Activities:  Describe  the  most  significant  legal  activities 
you  have  pursued,  including  significant  litigation  which  did  not 
progress  to  trial  or  legal  matters  that  did  not  involve  litigation. 
Describe  the  nature  of  your  participation  in  this  question.  Please 
omit  any  information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived.) 

RESPONSE :  In  addition  to  the  cases  I  have  tried  to  completion,  I 
have  settled  or  obtained  dismissal  of  many  lawsuits  prior  to  trial. 
I  have  also  regularly  attended  meetings  of  board  of  directors  of 
my  business  clients  and  have  otherwise  devoted  significant  time  in 
advising  clients  regarding  legal  matters  not  involving  litigation. 

In  1978  I  was  appointed  by  the  North  Dakota  Supreme  Court  as  one 
of  the  three  members  of  the  North  Dakota  Bar  Board.  In  1983,  I  was 
elected  president  of  the  Board  and  thereafter  I  was  reelected  for 
consecutive  two-year  terms  until  1991,  when  I  requested  the  court 
to  appoint  a  replacement  for  me. 

The  Board  was  charged  with  conducting  bar  examinations  of 
applicants  for  admission  to  practice  before  the  North  Dakota 
Supreme  Court.  When  I  joined  the  Board  in  1978,  it  was  a  practice 
for  members  to  write  the  essay  bar  examination  questions, 
administer  the  examinations,  correct  the  bar  exam  answers,  and  to 
hear  appeals  by  the  very  few  applicants  who  failed  the  examination. 
Model  answers  to  essay  questions  were  nonexistent.  While  the 
multi-state  bar  examination  was  being  used,  the  scores  were 
converted  in  such  a  way  that  the  essay  scoring  drove  the 
determination  as  to  who  passed  and  who  failed.  Most  everyone 
passed,  no  matter  how  dismally  they  did  on  the  multi-state 
examination. 

After  I  became  a  member,  things  began  to  change.  The  method  of 
combining  multi-state  results  with  essay  scores  was  significantly 
altered  to  provide  appropriate  weight  to  both  parts  of  the 
examination.  The  minimum  combined  score  to  pass  the  examination 
was  increased  modestly  to  reflect  more  appropriate  pass/fail 
standards.  The  Board  hired  lawyers  and  law  professors  to  draft 
essay  questions  and  to  prepare  model  answers.  We  hired  able 
lawyers  in  the  state  to  correct  and  score  the  essay  answers.  This 
in  turn  permitted  us  to  perform  grading  reviews  on  appeal 
objectively.  We  even  changed  the  day  for  the  essay  examinations 
so  that,  as  an  example,  an  applicant  could  take  the  Minnesota  bar 
examination,  including  the  multi-state,  and  then  come  to  North 
Dakota  to  complete  the  North  Dakota  essay  exams. 
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These  reforms  did  not  doom  large  numbers  of  applicants  to  failure. 
To  the  contrary,  as  the  word  spread,  applicants  became  more  engaged 
in  preparing  for  the  North  Dakota  bar  examination,  and  test  results 
improved  markedly. 

The  Bar  Board  was  also  charged  with  determining  that  each  applicant 
was  of  good  moral  character  and  fit  to  practice  law.  At  the  time 
I  joined  the  Board,  character  and  fitness  issues  were  handled  in 
a  quite  informal  manner,  particularly  for  resident  applicants. 
During  my  tenure,  we  substantially  increased  the  scope  of  character 
and  fitness  examinations.  We  significantly  increased  utilization 
of  character  reports  by  the  National  Conference  of  Bar  Examiners. 
We  conducted  the  first  formal  hearing  with  respect  to  an 
applicant's  character  and  fitness,  and  the  North  Dakota  Supreme 
Court  sustained  our  recommendation  that  the  applicant  be  denied 
admission. 

During  my  tenure,  the  Bar  Board  emphasized  legal  ethics  as  an 
essential  element  of  the  admission  process  by  requiring  all 
applicants  to  obtain  a  scaled  score  of  at  least  80  on  the  multi- 
state  professional  responsibility  examination. 

While  acting  as  a  member  and  president  of  the  Bar  Board,  I  also 
served  for  a  time  as  a  member  of  the  Attorney  Standards  Committee. 
This  Committee  was  responsible  for  recommending  to  the  North  Dakota 
Supreme  Court  changes  in  the  admission  to  practice  rules.  Prior 
to  the  time  the  United  States  Supreme  Court  barred  residency  as  a 
requirement  for  admission  to  practice,  as  a  member  of  the  Attorney 
Standards  Committee  and  as  President  of  the  Bar  Board,  I  was  able 
to  persuade  the  North  Dakota  Supreme  Court  to  drop  residency  as  a 
requirement  to  admission  to  practice  in  the  scate .  Needless  to 
say,  there  were  many  lawyers  in  North  Dakota  who  were  opposed  to 
this  change.  However,  I  argued  to  the  Court  that  it  was  unfair  and 
indefensible  to  require  a  litigant  who  was  being  represented  by  a 
Minnesota-based  attorney  to  bear  the  expense  of  employing  an 
unneeded  North  Dakota  lawyer  in  order  to  appear  in  a  North  Dakota 
court,  whether  as  a  plaintiff  or  a  defendant. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options,  uncompleted 
contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services, 
firm  memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest . 

RESPONSE :  Upon  my  resignation  from  the  law  firm,  I  would  be 
entitled  to  be  paid  the  sum  of  $198,656  under  the  Deferred 
Compensation  Agreement  I  have  with  the  firm.  The  payments  would 
be  made  in  equal  monthly  installments  over  a  period  of  six  years. 
The  deferred  payments  do  not  include  interest . 

I  would  also  be  required  to  sell  my  1,000  shares  of  stock  in  the 
Vogel  Law  Firm  for  the  sum  of  $10,512.27,  pursuant  to  a  Buy-Sell 
Agreement  with  the  law  firm. 

Under  the  terms  of  the  current  agreement,  the  Vogel  Building 
Partnership  would  be  required  to  buy,  and  I  would  be  required  to 
sell,  my  interest  in  the  Partnership  for  the  sum  of  $20,942.14. 

2 .  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of -interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

RESPONSE :  I  would  be  careful  to  comply  with  the  standards  that 
have  been  established  for  the  ethical  conduct  of  judges.  These  are 
set  out  primarily  in  the  Code  of  Judicial  Conduct,  but  also  may 
include  relevant  constitutional  provisions,  statutes,  decisional 
law  and  court  rules . 

It  is  my  understanding  that  the  Eighth  Circuit  has  in  place  a 
process  for  judges  to  recuse  themselves  where  their  impartiality 
might  reasonably  be  questioned,  including  for  potential  conflicts 
of  interest.  I  would  intend  to  utilize  that  process  appropriately 
when  confronted  with  a  conflict  of  interest  whether  actual  or 
potential . 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during  your 
service  with  the  court?   If  so,  explain. 

RESPONSE :   I  have  no  such  plans,  commitments  or  agreements. 
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4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more.  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

RESPONSE:   See  financial  disclosure  report  attached  as  Tab  5. 

5.  Please  complete  the  attached  financial  net  worth  statement  in 
detail  (add  schedules  as  called  for) . 

RESPONSE :   See  financial  net  worth  statement  attached  as  Tab  6. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign,  your 
title  and  responsibilities. 

RESPONSE:  Yes.  I  was  campaign  manager  for  George  Sinner  when  he 
ran  for  U.S.  Congress  in  1964.  He  lost.  As  a  volunteer,  I  was  not 
paid  for  my  services.  My  wife,  Tish,  served  as  a  member  of  the 
North  Dakota  House  from  1974  until  1990.  She  served  as  Speaker 
from  1983-1984.  Tish  also  served  in  the  North  Dakota  Senate  from 
1990  until  1994,  when  she  decided  not  to  seek  reelection.  The  only 
role  I  have  played  in  my  wife's  political  campaigns  was  to  give  her 
unsolicited  advice,  which  she  routinely  ignored. 
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III.   GENERAL  (PUBLIC) 

1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

RESPONSE:  All  of  the  legal  work  that  I  have  done  over  the  years 
in  connection  with  reapportionment  of  the  North  Dakota  Legislative 
Assembly  has  been  done  on  a  pro  bono  basis.  Additionally,  I 
participate  in  the  North  Dakota  Volunteer  Lawyers  Program  and  do 
pro  bono  legal  work  as  requested.  The  program  is  run  through  the 
State  Bar  Association  of  North  Dakota.  I  have  done  pro  bono  work 
on  a  continuing  basis  over  all  the  years  I  have  been  in  private 
practice.  I  have  represented  indigent  people  facing  criminal 
charges,  tenants  in  disputes  with  landlords  concerning  rent  and 
eviction,  and  persons  facing  collection  actions  for  unpaid  bills. 
Over  the  years  I  have  prepared  wills  and  other  legal  documents 
without  charge  for  people  who  could  not  afford  an  attorney.  I  have 
always  taken  the  time  to  listen  to  people's  legal  problems  and  to 
provide  appropriate  advice  and  assistance,  regardless  of  whether 
those  seeking  my  help  had  money  to  pay  for  my  services.  As 
president  of  the  Vogel  Law  Firm  for  the  past  20  years,  I  tried  to 
make  sure  that  the  members  of  the  firm  were  engaged  in  pro  bono 
work  on  a  regular  basis.  I  have  not  kept  track  of  the  time  I  have 
spent  on  pro  bono  work,  but  I  know  that  the  time  has  been 
substantial . 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates  --  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 
policies?  If  so,  list,  with  dates  of  membership,  what  you 
have  done  to  try  to  change  these  policies? 

RESPONSE :  In  the  mid-1960' s  I  joined  the  Fargo  Elks  Lodge.  I  did 
so  because  it  was  a  convenient  place  to  eat  lunch.  At  the  time  I 
was  not  aware  that  membership  was  restricted  to  Caucasians.  I  did 
understand  that  while  there  was  some  type  of  auxiliary  group 
available,  women  were  not  eligible  for  full  membership.  I  only 
attended  one  lodge  meeting  while  I  was  a  member  of  the  Elks.  I 
attended  the  meeting  in  order  to  support  a  resolution  to  do  away 
with  the  racial  clause  that  restricted  membership.  The  resolution 
passed  and  ultimately  the  Elks  Clubs  of  America  did  away  with  race 
as  a  bar  to  membership.   I  later  let  my  membership  in  the  Fargo 
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Elks  lapse.  My  records  indicate  that  I  last  paid  annual  dues  in 
January  of  1994 . 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts? 
If  so,  did  it  recommend  your  nomination?  Please  describe  your 
experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to 
your  nomination  and  interviews  in  which  you  participated) . 

RESPONSE :  North  Dakota  does  not  have  a  selection  commission  which 
recommends  candidates  for  nomination  to  the  federal  courts. 

I  first  learned  in  mid-December  1996  from  former  North  Dakota 
Governor  George  Sinner  that  Judge  Magill  had  decided  to  take  senior 
status .  Governor  Sinner  encouraged  me  to  seek  the  appointment  to 
succeed  Judge  Magill.  With  the  encouragement  of  my  wife  and 
family,  I  sought  the  counsel  of  the  state's  congressional 
delegation.  With  these  discussions  in  mind,  I  decided  in  late 
January  1997  to  seek  appointment  to  this  high  office. 

At  the  suggestion  of  the  congressional  delegation,  I  contacted  the 
White  House  to  advise  of  my  interest.  In  May  1997,  I  met  with 
representatives  of  the  White  House  Counsel's  Office.  This  was 
followed  by  a  formal  interview  at  the  Old  Executive  Office  Building 
on  July  23,  1997  with  representatives  of  the  Department  of  Justice 
and  the  White  House  Counsel's  Office. 

On  October  15,  Senator  Conrad  called  to  advise  that  President 
Clinton  had  provisionally  selected  me  for  appointment  to  the  Eighth 
Circuit.  On  October  23,  1997,  I  completed  and  submitted  a  response 
to  the  FBI  questionnaire,  related  waivers  and  releases.  Additional 
forms  were  submitted  on  December  15  and  17,  1997.  On  January  8, 
1998  I  was  interviewed  by  an  agent  of  the  FBI  concerning  my 
background.  In  addition,  on  November  11,  1997,  I  provided  my 
responses  to  the  ABA  Personal  Data  Questionnaire  to  the  Standing 
Committee  on  Federal  Judiciary.  On  December  9,  1997,  I  was 
interviewed  by  H.  William  Allen,  the  circuit  member  of  the  ABA 
Standing  Committee  on  Federal  Judiciary  concerning  my  professional 
qualifications . 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  a  case,  issue 
or  question?   If  so,  please  explain  fully. 

RESPONSE :   No. 

5.  Please  discuss  your  views  on  the  following  criticism  involving 
"judicial  activism. " 
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The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include. 

a.  A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance -resolution  ,- 

b.  A  tendency  by  the  judiciary  to  employ  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of  far- 
reaching  orders  extending  to  broad  classes  of 
individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative 
duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other 
institutions  in  the  manner  of  an  administrator  with 
continuing  oversight  responsibilities. 

RESPONSE : 

My  views  about  the  proper  role  of  the  judiciary  are  largely  shaped 
by  my  experiences  representing  clients  in  lawsuits  in  both  federal 
and  state  courts  for  the  past  35  years.  I  have  always  been  mindful 
that  the  individual  clients'  interests  are  paramount.  Attorneys 
and  judges  have  an  overriding  responsibility  to  see  that  individual 
grievances  are  heard  and  resolved  in  a  fair  forum,  where  the  facts 
are  fully  aired  and  the  law  is  appropriately  applied.  The  best 
contribution  that  the  judicial  system  can  make  to  society  is  to 
appropriately  perform  its  functions  in  resolving  disputes  between 
litigants.  Performing  its  assigned  work  in  this  day  and  age  of 
complicated  legislative  enactments  and  regulatory  implementations 
is  itself  a  daunting  task  for  the  judiciary.  The  utilization  of 
an  individual  dispute  between  the  parties  as  a  vehicle  for  imposing 
far  reaching  orders  that  extend  to  broad  classes  of  individuals 
seems  to  me  to  be  at  odds  with  the  fundamental  concept  of  the  rule 
of  law. 

To  be  sure,  some  cases  are  bound  to  have  a  broader  impact  upon 
society  than  others.  Every  judge  is  obliged  to  uphold  legal  rights 
and  to  enforce  legal  responsibilities.  However,  I  believe  that  the 
people  of  this  country  are  best  served  by  a  judiciary  devoted  to 
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fairly  applying  existing  laws  to  real  cases  and  grievances  rather 
than  engaging  in  social  engineering  to  cure  the  perceived  ills  of 
modern  society. 

I  believe  that  the  history  of  this  nation  does  not  suggest  that  an 
expansive  role  for  the  judiciary  advances  the  common  good.  Changes 
and  reform  are  most  appropriately  accomplished  by  elected  public 
officials  involved  in  the  legislative  and  executive  branches  of 
government . 
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AFFIDAVIT 


I,  John  D.  Kelly,  do  swear  that  the  information  provided  in  this 
statement  is,  to  the  best  of  my  knowledge,  true  and  accurate 


l-30'^7 


(DATE) 


KATHRYN  WENGER 
Notary  Public,  State  ot  North  Dakota 
My  Commission  Expires  Aug.  20, 1998 
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QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 
I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

Full  name  (include  any  former  names  used.) 

Ralph  Eric  Tyson,  Sr. 

Address:  List  current  place  of  residence  and  office 
address (es) . 

Residence:  Baton  Rouge,  Louisiana 

Office:     222  St.  Louis  Street 

Baton  Rouge,  Louisiana  70802 

Date  and  place  of  birth. 

Bom  on  August  13,  1948,  in  Baton  Rouge,  Louisiana. 

Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name) .  List  spouse's  occupation,  employer's  name  and  business 
address (es) . 

Married  to  Patricia  Jordan  Tyson,  nee  Jordcui.   Spouse  is 
employed  as  a  teacher's  aide  for  the  East  Baton  Rouge  Parish 
School  Board,  1050  S.  Foster  Drive,  Baton  Rouge,  Loulsisuia 
70806. 

Education:  List  each  college  and  law  school  you  have  attended, 
including  dates  of  attendance,  degrees  received,  and  dates 
degrees  were  granted. 

College:  I  attended  Louisieuia  State  University  from  1966-1970 
euid  received  a  Bachelor  of  Arts  degree  in  May,  1970. 

Law  School:   I  attended  LSU  Law  School  from  1970-1973  and 
received  a  Juris  Doctor  degree  in  May,  1973. 

Employment  Record:  List  (by  year)  all  business  or  professional 
corporations,  companies,  firms,  or  other  enterprises, 
partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  with  which  you  were  connected  as 
an  officer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 

1973-1976  -  En^loyed  as  Special  Counsel  and  later  promoted  to 
Assistauit  Attorney  General  in  the  Criminal 
Division  of  the  Louisiauia  Department  of  Justice. 

1976-1979  -  Employed  as  Assistamt  District  Attorney  for  East 
Baton  Rouge  Parish,  Louisiauia. 
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1979-1988  -  Employed  as  Chief  City  Prosecutor  for  the  City  of 
Baton  Rouge,  Louisiana. 

1973-1978  -  Employed  as  a  partner  with  the  firm  of  Pitcher 
&  Tyson,  Attorneys  at  Law. 

1978-1983  -  Employed  as  a  partner  with  the  firm  of  Pitcher, 
Tyson,  Avery  &  Cunningham,  Attorneys  at  Law. 

1983-1988  -  Employed  as  a  partner  with  the  firm  of  Tyson, 
Avery  &  Cunningheun,  Attorneys  at  Law. 

1989-1991  -  Employed  on  a  part-time  basis  as  am  Adjunct 

Professor  at  the  LSU  Law  Center  teaching  Moot 
Court  II. 

1988-1993  -  Employed  as  a  City  Judge  in  the  Baton  Rouge  City 
Court . 

1989-present  -  Employed  on  a  part-time  basis  by  the  Southern 
University  Department  of  Sociology/Law 
Enforcement  as  an   instructor  teaching  Criminal 
Law  and  Administration  of  Criminal  Justice. 

1993 -present  -  Employed  as  a  District  Judge  on  the  19th 

Judicial  District  Court  for  East  Baton  Rouge 
Parish,  Louisiana. 

Military  Service:  Have  you  had  any  military  service?  If  so, 
give  particulars,  including  the  dates,  branch  of  service,  rank 
or  rate,  serial  number  and  type  of  discharge  received. 

I  was  a  Distinguished  Military  Graduate  amd  commissioned  as  a 
2nd  Lieutenant  in  the  U.S.  Army  through  the  Reserve  Officer 
Training  Program  at  Louisiama  State  University  upon  my 
graduation  in  May,  1970.   Thereafter,  I  was  promoted  to  the 
reuik  of  1st  Lieutensmt  and  honorably  discharged  in  1978.   My 
serial  nvimber  was  433-82-2673. 

Honors  and  Awards :  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 


None . 

Bar  Associations:  List  all  bar  associations,  legal  or 
judicial -related  committees  or  conferences  of  which  you  are  or 
have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 
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Bar  ABSOciations; 

Louisiana  State  Bar  Association 
Baton  Rouge  Bar  Association 
American  Bar  Association 
National  Bar  Association 
American  Judges  Association 

Professional  Associations/Societies ; 

Louisiana  District  Judges  Association 

Louisiana  City  Judges  Association  (I  held  the  office  of 

Treasurer  in  1992) 

Louis  A.  Martinet  Legal  Society 

10.  Other  Memberships:  List  all  organizations  to  which  you  belong 
that  are  active  in  lobbying  before  public  bodies.  Please  list 
all  other  organizations  to  which  you  belong. 

I  do  not  belong  to  any  orgsuilzatlons  which  are  active  in 
lobbying  before  public  bodies. 

My  other  memberships  include: 

Boneuiza  Social  Cl\ib,  1989  to  present. 

Baton  Rouge  Area  Football  Officials  Association,  1990  to 
present. 

11.  Court  Admission:  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice . 

Louisiana  Supreme  Court  -  (admitted  to  practice  October  5, 

1973)  . 

United  States  District  Court, 

Middle  District  of  Louislsma  -  (admitted  to  practice  November, 

1973)  . 

United  States  District  Court, 

Eastern  District  of  Louisiana  -  (admitted  to  practice  May, 

1974)  . 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of 
books,  articles,  reports,  or  other  published  material  you  have 
written  or  edited.   Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please 
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supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.   If  there  were  press 
reports  about  the  speech,  and  they  are  readily  available  to 
you,  please  supply  them. 

Hone. 

13 .  Health:  What  is  the  present  state  of  your  health?   List  the 
date  of  your  last  physical  examination. 

My  health  is  excellent.   My  last  physical  exeunination  was  am 
insursuice  physical  in  November,  1997. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices 
you  have  held,  whether  such  position  was  elected  or  appointed, 
and  a  description  of  the  jurisdiction  of  each  such  court. 

I  am  presently  a  Judge  on  the  19th  Judicial  District  Court  for 
East  Baton  Rouge  Parish,  Louisiana.   In  Loulsieuia,  district 
courts  have  original  jurisdiction  in  all  civil  and  criminal 
matters.  Z  was  elected  to  this  court  and  have  served  as  a 
district  judge  since  March,  1993. 

Prior  to  my  election  to  district  court,  I  was  a  Judge  on  the 
City  Court  for  the  City  of  Baton  Rouge,  Louisiana.  In 
Louisiauia,  city  courts  are  courts  of  limited  jurisdiction  In 
civil  matters  involving  an  amount  in  controversy  of  up  to 
$15,000.00,  and  criminal  matters  relating  to  the  violation  of 
municipal  ordinances.  I  was  elected  to  the  Baton  Rouge  City 
Court  in  October,  1988,  and  served  there  until  my  election  to 
district  court  in  1993. 

In  addition  to  the  service  indicated  above,  I  also  received  a 
special  appointment  from  the  Louisiana  Supreme  Court  to  serve 
as  a  Judge  Pro  Tempore  on  the  Louisisuia  First  Circuit  Court  of 
Appeal.   In  Louisiana,  courts  of  appeal  have  appellate 
jurisdiction  of  all  civil  auid  criminal  matters  decided  within 
its  district  except  criminal  cases  in  which  the  death  penalty 
has  been  imposed.   My  appointment  to  the  court  of  appeal  ran 
from  May,  1997  through  October,  1997. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where 
your  judgment  was  affirmed  with  significant  criticism  of  your 
substantive  or  procedural  rulings;  and  (3)  citations  for 
significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings 
on  such  opinions.   If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the  opinions. 
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(1)  The  following  opinions  were  written  by  me  during  my 
tenure  on  the  Louisisma  First  Circuit  Court  of  Appeal.  Some 
of  the  citations  given  are  court  of  appeal  docket  numbers  as 
several  opinions  were  not  designated  for  piiblication.  Copies 
of  the  unpublished  opinions  are  attached. 

A.  State  of  Louisiana  v.  James  Ezell. 

(96  KA  2133,  La.  1st  Circuit  Court  of  Appeal) 

B.  Loretta  Tubbs  v.  Philip  Tubbs. 

700  So. 2d  941  (La.  App.  1  Cir.,  1997) 

C.  Donna  Porter  v.  Williaun  Porter. 

(96  CA  2631,  La.  1st  Circuit  Court  of  Appeal) 

D.  Duronne  Walker,  et  al  v.  Phi  Beta  Sigma  Fraternity,  et  al. 

(96  CA  2345,  La.  1st  Circuit  Court  of  Appeal) 

E     Joshua  Gill  v.  Schindler  Elevator  Co.. 
697  So2d  11  (La.  App.  1  Cir.,  1997) 

F.  State  of  Louisiana  v.  Ketheric  Young, 

(96  KA  1910,  La.  1st  Circuit  Court  of  Appeal) 

G.  Catherine  Trahan,  et  al  v.  Rally's  Heunburgers.  et  al 
696  So. 2d  637  (La.  App.  1  Cir.,  1997) 

H.    MRT  Exploration  Co.  v.  Shirley  McNamara, 

(94  CA  0063R,  La.  1st  Circuit  Court  of  Appeal) 

I.    State  of  Louisiana  v.  Nathan  Voclain. 

(96  KA  2458,  La.  1st  Circuit  Court  of  Appeal) 

J.    Louisiana  DOTD  v.  Johnnie  Rabb  Keating. 

(96  CA  2187,  1st  Circuit  Court  of  Appeal) 

(2)  My  decisions  were  reversed  in  the  following  cases: 

A.    State  of  Louisiana  v.  Robert  Lee  Duke. 

(96  KA  2738,  1st  Circuit  Court  of  Appeal) 

This  case  involved  a  conviction  for  manslaughter.   The 
conviction  was  reversed  and  a  new  trial  ordered  because 
excerpts  of  defendeuit's  confession,  as  opposed  to  the 
entire  confession,  was  admitted  into  evidence.   This 
issue  is  now  pending  before  the  Louisiana  Supreme  Court. 
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B.  State  of  Loulaiana  v.  Michael  Jarreau. 
692  So. 2d  33  (La.  App.  1  Cir.,  1997) 

This  case  Involved  a  trial  and  conviction  for  4th  offense 
Driving  While  Intoxicated.   The  conviction  was  reversed 
because  a  defense  expert  was  not  allowed  to  give 
testimony  consisting  of  general  information  as  to  the 
human  body's  absorption  of  alcohol. 

C.  State  of  Louisiana  v.  Willie  Johnese. 
674  So. 2d  1175  (La.  App.  1  Cir.,  1996) 

After  the  defendant  was  convicted  of  2nd  Degree  Murder, 
I  entered  a  modified  judgment  of  conviction  for 
manslaughter.   This  action  was  reversed  by  the  appeals 
court.   This  issue  is  now  pending  before  the  Louisiana 
Supreme  Court. 

(3)   I  have  not  had  occasion  to  write  any  opinions  on  federal 
or  state  constitutional  Issues. 

16.  Public  Office:  state  (chronologically)  any  public  offices  you 
have  held,  other  than  judicial  offices,  including  the  terms 
of  service  and  whether  such  positions  were  elected  or 
appointed.  State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

I  have  held  the  following  public,  non- judicial,  offices: 

October,  1973  to  March,  1976,  I  was  an  Assistant  Attorney 
General  in  the  Criminal  Division  of  the  Louisiana  Department 
of  Justice.   This  was  am  appointed  position. 

March,  1976  to  October,  1979,  I  was  an  Assistant  District 
Attorney  in  East  Baton  Rouge  Parish,  Loulslama.   This  was  an 
appointed  position. 

October,  1979  to  July,  1988,  I  was  Chief  City  Prosecutor  for 
the  City  of  Baton  Rouge.   This  was  an  appointed  position. 

I  have  never  been  an   unsuccessful  candidate  for  any  elective 
public  office. 

17 .   Legal  Career : 

a.   Describe  chronologically  your  law  practice  and 
experience  after  graduation  from  law  school 
including: 
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1.  whether  you  served  as  clerk  to  a  judge,  and,  if 
so,  the  name  of  the  judge,  the  court,  and  the 
dates  of  the  period  you  were  a  clerk; 

I  have  never  served  as  a  clerk  to  a  judge. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

I  have  never  practiced  law  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

Following  graduation  £roin  law  school,  I  was  employed  as 
Special  Counsel  suid  later  Asslstouit  Attorney  General  in 
the  Louisiana  Department  of  Justice.  I  was  so  employed 
from  October,  1973,  to  March,  1976. 

Loulsieuia  Department  of  Justice 

P.O.  Box  94005 

Baton  Rouge,  Louisiana   70804 

In  March,  1976,  I  began  work  as  an  Assistant  District 
Attorney  in  the  19th  Judicial  District  Court  for  East 
Baton  Rouge  Parish,  Louislauia.   I  was  employed  as  am 
Assist£uit  District  Attorney  until  October,  1979,  when  I 
resigned  to  accept  an  appointment  as  Chief  City 
Prosecutor  for  the  City  of  Baton  Rouge,  Loulsieuia. 

District  Attorney 

19th  Judicial  District  Court 

222  St.  Louis  Street 

Baton  Rouge,  Louisiana   70802 

I  served  as  Chief  City  Prosecutor  for  the  City  of  Baton 
Rouge  from  October,  1979  to  July,  1988,  when  I  resigned 
to  campaign  for  election  to  the  position  of  Baton  Rouge 
City  Court  Judge. 

Baton  Rouge  City  Prosecutor 

233  St.  Louis  Street 

Baton  Rouge,  Louisiana   70802 

From  1973  to  1988,  I  also  maintained  a  private  law 
practice  in  Baton  Rouge,  Louisiauia.   The  firm  name 
initially  was  Pitcher  &  Tyson  and,  at  the  time  of  my 
departure  in  1988,  the  firm  was  Tyson,  Avery  & 
Cunningham.   The  firm  was  located  at  2038  Plamk  Road, 
Baton  Rouge,  Louisiana   70802. 
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1 .   What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

Prior  to  my  election  as  City  Judge,  in  my  role  as  public 
prosecutor,  I  handled  cases  in  state  district  court  cuid 
in  city  court  which  involved  violations  of  the  criminal 
laws.  In  addition  to  my  duties  as  piiblic  prosecutor,  I 
also  maintained  a  private  general  law  practice  in  which 
I  primarily  handled  personal  injury  cases,  probate  and 
other  civil  matters  and  feunily  law  cases. 

2.  Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

As  a  public  prosecutor  in  state  district  court  and  in 
city  court,  I  always  maintained  that  my  clients  were 
the  citizens  o£  the  State  of  Louisiana  and  the  City  of 
Baton  Rouge  respectively  and,  more  particularly,  those 
citizens  who  had  been  victims  of  a  criminal  offense.   In 
my  private  practice,  my  typical  former  client  was  an 
ordinary  citizen  with  a  legal  problem.   I  did  not  have 
any   area  of  specialization  in  my  private  practice. 

c.  1.  Did  you  appear  in  court  frequently,  occasionally, 
or  not  at  all?   If  the  frequency  of  your 
appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

As  an  Assistant  Attorney  General,  I  made  occasional 
appearauices  in  court.   As  an  Assistant  District  Attorney 
and  as  Chief  City  Prosecutor,  I  was  in  court  on  a  daily 
basis .   Cases  generated  by  my  private  practice  required 
occasional  court  appearances. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

Approximately  90%  of  my  court  appearances  were  in  state 
court  and  city  court.   The  remaining  10%  of  my 
appeareuices  were  in  federal  courts. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

Approximately  95%  of  my  litigation  experience  involved 
criminal  cases  with  the  remaining  5%  involving  civil 
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4  .   State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

I  can  only  approximate  that  In  15  years  o£  practice 
(Including  my  service  as  a  prosecutor)  I  tried  several 
hundred  cases  to  verdict  In  courts  o£  record.   I  was 
sole  counsel  In  a  majority  of  those  cases. 

5.   What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

1)  Jury  -  40% 

2)  Non-jury  -  60% 

18.   Litigation:  Describe  the  ten  most  significant  litigated 

matters  which  you  personally  handled.  Give  the  citations,  if 
the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.   Give  a  capsule  summary  of  the  substance  of  each 
case.   Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state 
as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges 
before  whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of 
co-counsel  and  of  principal  counsel  for  each  of  the  other 
parties. 

1.   USA  V.  Melvln  Phillips,  569  F.Supp.  267  (M.D.  La., 

1983) ,  was  a  federal  criminal  prosecution  for  firearms 
violations.   I  represented  the  defendeuit.   The  case  is 
significant  because  I  was  able  to  win  acquittal  on  one 
covmt  of  the  Indictment  on  the  then-novel  ground  that  the 
1968  Gun  Control  Act  required  proof  that  shotgun  was 
sawed-off  In  the  United  States. 

The  case  was  tried  In  May,  1983,  before  Judge  Parker  in 
the  Middle  District  of  Loulslema.   The  government  was 
represented  by  Bradley  C.  Myers  (presently  practicing  law 
at  One  American  Place,  22nd  Floor,  Baton  Rouge, 
Louisiana  70825,  Phone  (504)  382-3421). 
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USA  V.  Melvin  Phillips.  727  F.2d  392  (C.A.5  (LA.),  was 
the  1984  appeal  of  the  above -referenced  trial.   This 
appeal  involved  a  less  successful  attack  upon  the  search 
warrant  which  led  to  the  evidence  which  was  used  against 
Phillips  at  trial.   Opposing  counsel  again  was  Bradley  C. 
Myers. 

State  of  Louisiana  v.  Curtis  Williams.  461  So. 2d  1118, 
(La.  App.  5  Cir.  1984)  .   This  was  a  criminal  case  charging 
two  counts  of  First  Degree  Murder.   This  was  the  first 
time  that  I  defended  a  person  charged  with  First  Degree 
Murder.   The  case  is  significant  because  I  was  able  to  win 
acquittal  on  one  co\int  and  a  life  sentence  rather  tham  the 
death  penalty.  Opposing  counsel  was  Gregory  C.  Champagne, 
13601  River  Road,  Luling,  La.  70070,  Phone  (504)  785-8481. 
The  trial  judge  was  the  Honorable  Mary  Ann  Vial  Lemmon. 

Jaunes  Ellenburq  v.  Commercial  Union  Insurance  Company. 
434  So. 2d  1216, (La.  App.  1  Clr.  1983).   This  was  a  civil 
case  in  which  I  represented  the  intervenor  who  had  been 
injured  in  em.   automobile  accident  but  who  had  not  timely 
filed  his  petition  for  intervention.   The  case  is 
significauat  because  I  advanced  what  I  still  feel  to  be  a 
strong  argument  in  favor  of  allowing  the  intervention  to 
proceed.   Opposing  coiinsel  was:  Walter  C.  Diunas,  1261 
Government  Street,  Baton  Rouge,  La.  70821.  Phone  (504) 
383-4701;  William  J.  Cleveland,  341  St.  Charles  Street, 
Baton  Rouge,  La.  70802  Phone  (504)  654-3641;  and  G.  Thomas 
Arbour,  701  North  Street,  Baton  Rouge,  La.  70821.   Phone 
(504)  387-5551.   The  trial  judge  was  the  Honorable  Framk 
Foil. 

State  of  Louisiama  v.  Margaret  Page,  et  al.  431  So. 2d 
101,  (La.  App.  1  Cir.  1983) .   In  this  case  I  handled  the 
appeal  of  a  criminal  case  which  had  been  tried  by  auiother 
lawyer.   This  was  the  first  criminal  case  in  which  I 
represented  the  defendauits,  rather  thaui  the  state,  on 
appeal.   Opposing  counsel  was  Brett  L.  Grayson,  600 
Jefferson  Street,  Lafayette,  La.   70501.   Phone  (318) 
262-6618. 

City  of  Baton  Rouge  v.  Carlton  Coolev.  418  So. 2d  1321, 
La.  1982) .   I  represented  the  City  of  Baton  Rouge  in  my 
capacity  as  City  Prosecutor  in  this  Louisiaoia  Supreme 
Court  case  which  reaffirmed  the  authority  of  ad  hoc  city 
judges.   Opposing  counsel  was  Dennis  R.  Whalen,  2320 
Drusilla  Lane,  Baton  Rouge,  La.   70809.   Phone  (504) 
923-1654. 
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7.  State  of  Louisiana  v.  Stephen  Elliot.  407  So. 2d  659, 
(La.  1981)  .  This  was  a  drug  case  which  I  prosecuted  as  an 

Assistant  District  Attorney.   In  this  Louisiana  Supreme 
Court  appeal,  I  successfully  argued  the  validity  of  a 
warrantless  stop  and  search  of  defendant.   Opposing 
counsel  was  Michele  Fournet,  715  St.  Ferdinand  Street, 
Baton  Rouge,  La.   70802.   Phone  (504)  383-5107. 

8.  State  of  Louisiana  v.  Rav  Paul  Landry.  No.  8-78-177, 
19th  Judicial  District  Court  (1978) .   This  was  a  criminal 
case  involving  a  charge  of  Aggravated  Rape.   I  was  the 
prosecutor  in  this  matter,  and  the  case  is  significant 
because  the  defendant's  arrest  and  prosecution  resolved  a 
spree  of  similar  offenses  which  had  been  occurring  in 
Baton  Rouge  and  the  surrounding  area  at  the  time.   I  was 
able  to  win  a  conviction  in  this  case.   The  defendant  was 
represented  by  Allen  Bergeron,  222  St.  Louis  Street,  Baton 
Rouge,  Louisiana  70802,  (504)  389-4726.   The  trial  judge 
was  the  Honorable  Donoveui  W.  Parker. 

9.  John  McCormick  v.  Elavn  Hxint.  328  So. 2d  140  (La. 

1976)  .   In  this  heJDeas  corpus  action,  I  was  able  to  win 
reversal  of  a  trial  court  judgment  granting  "good  time" 
for  pre-trial  detention.   Opposing  counsel  was  Roland 
Huson,  now  residing  in  West  Virginia,  Phone  (304) 
347-8613. 

10.   Richard  J.  Bertrand  v.  Elavn  Hxint.  308  So2d  760  (La. 

1975)  .   I  represented  the  State  of  Louisiana  in  this  case 
which  was  one  of  the  first  Louisiana  cases  to  interpret 
and  apply  the  holding  in  Morrissey  v.  Brewer,  408  U.S. 471, 
92  S.Ct.  2593,  33  L.Ed. 2d  484  (1972).   Opposing  coiinsel 
was  Frank  J.  Uddo,  3850  N.  Causeway  Blvd.,  Metairie,  La. 
70002.   Phone  (504)  832-7204. 

19.   Legal  Activities:  Describe  the  most  significant  legal 

activities  you  have  pursued,  including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation 
in  this  question,  please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been 
waived) . 

In  July,  1993,  I  was  a  member  of  a  task  force  appointed  by  the 
Louisiana  Supreme  Court  to  study  and  make  recommendations  to 
the  Court  on  the  use  of  cameras  in  Louisisma  trial  courts . 

Thereafter,  in  March,  1994,  I  was  appointed  to  serve  as  a 
judicial  delegate  to  the  Louisiama  Bar  Foundation  Conclave  on 
Legal  Education  in  Louisiana.   The  objective  of  the  conclave 
was  to  study  the  state  of  legal  education  in  Louisiama  and  to 
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make  recommendations  aimed  at  Improving  the  professional 
development  of  lawyers,  from  law  school  forward,  over  the 
continuum  of  lifetime  learning  In  the  law. 

In  addition  to  the  foregoing,  I  have  also  participated  In 
panel  discussions  on  various  topics  at  several  conferences 
conducted  by  the  Loulslama  Judicial  College. 

Further,  as  noted  previously,  I  was  appointed  by  the  Loulslauia 
Supreme  Court  to  serve  as  Judge  Pro  Tempore  on  the  Loulslauia 
First  Circuit  Court  of  Appeal  from  May  to  October,  1997. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options,  uncompleted 
contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services, 
firm  memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest . 

None  other  than  funds  on  deposit  in  my  Louisiana  Judicial 
Retirement  account. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.   Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of -interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

Although  I  cannot  now  conceive  of  auiy  category  of  litigation 
or  financial  arrangements  that  would  present  a  conflict-of- 
interest  for  me  as  a  United  States  District  Judge,  I  would 
resolve  any   such  situation  by  following  the  Code  of  Judicial 
Conduct  and  promptly  recusing  myself. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during  your 
service  with  the  court?   If  so,  explain. 

No.   Although  I  cun  presently  employed  as  a  part-time 
instructor  teaching  Administration  of  Criminal  Justice,  I 
would  not  continue  this  employment  as  a  federal  judge. 

4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

Please  see  attached  copy  of  AO-10. 

5 .  Please  complete  the  attached  financial  net  worth  statement  in 
detail  (Add  schedules  as  called  for) . 

Please  see  attached  net  worth  statement. 
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6.   Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?   If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign,  your 
title  and  responsibilities. 

I  have  been  a  candidate  for  election  to  the  Baton  Rouge  City 
Court  In  1988  and  the  19th  Judicial  District  Court  in  1993  and 
1996.   I  have  not  held  a  position  or  played  a  role  in  any 
other  political  campaign. 
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AOIO  M 
Jtn.  a/96 


FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Repon  Retjuirtd  by  the  BMct 
Reform  Act  of  I9II9,  Fub  L  No. 
101  194,  November  30,  19S9 
(5  use.  App.  4 ,  Sec.  101-112) 


I.  Person  Rcpor11ii(         (Last  r 
Tyson,    Ralph   E. 


',  fint,  middle  initial) 


2.  Courl  «r  Organlxa(l«n 

U.S.  District  Ct. -Middle  LA 


3.  Dale  or  Riport 

04/06/1998 


4.  THIe  tAnlcle  IN  judges  iruticate  active  or 

settlor  status:  tnagistrate  judges  buUcate 
full-  or  pan-time) 

U.S  District  Judge -Nominee 


5.  Report  Tjpe  (check  l;pe) 

X     Nominilion.    Dile    04/02/1998 


6.  Reporting  Period 

01/01/1997 

ID 

03/31/1998 


7.  Chamtien  or  OfTlcc  Address 
222    St.    Louis   Street, 
Baton   Rouge 
Louisiana      70802 


8.  On  the  basis  of  the  information  contained  In  this  Report  and  any 
modifications  pertaining  therrto,  H  b  In  my  opinion,  In  compliance 
with  applicable  laws  and  regulations. 


Reviewing  Officer 


IMFORTAfn"  NOTES:  The  instructions  accompanying  this  form  rtutst  be  followed.    Complete  all  parts, 
chedcing  the  NONE  box  for  each  seaion  where  you  have  no  reportable  ittfbrmotion.  Sign  on  the  last  page. 


I.    POSITIONS     (Reporting  iniUvidual  out):  tte  pp.  9-13  of  Inslrualms) 

POSITION 

X  NONE  (No  leponible  positions.) 


NAME  OF  ORGANIZATION  /  ENTITY 


II.      AGREEMENTS    (Reporting  indlvUlualonty:  see  pp.l4-l7  of  instructions.) 

DATE  PARTIES  AND  TERMS 


n 


NONE    (No  repoilable  Igreements.) 
I  1998 


Louisiana  Judicial  Retirement  (When  eligible) 


III.     NON-INVESTMENT  INCOME        (Reporting  individual  and  spouse:  see  pp.  I$-2S  of  ImlraaUms.) 


DATE 


PARTIES  AND  TERMS 

NONE   (No  reportable  non-investment  income.) 
1  1997 


□ 


2  1997 


3  1997 


GROSS  INCOME 

(yours,  not  spouse's) 


SalSry-East  Baton  Rouge  Parish  School  Board  (S) 

$ 

7,057.67 

Salary-Southern  University 

$ 

4,000.00 

Salary- Louisiana  District  Judge 

$ 

92,520.00 

Salary-Bast  Baton  Rouge  Parish  School  Board  (s) 

$ 

7,751.17 

Salary-Southern  University 

$ 

4,000.00 
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I     Nunc  of  Penoii  Reponing 
Tyson,    Ralph   E. 
SECTION  HEADING,     (indicie  pin  of  rcpoiT) 

SECTION  3.  NON- INVESTMENT  INCOME  (cont'd.) 
Li.  Date     Parties  and  Terma 

6  1996      Salary-Louisiana  District  Judge 


Dite  of  Repon 
04/06/1998 


Gross  Income 


$     92,520.00 
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FINANCIAL  DISCLOSIJRE  REPORT 


Nime  of  Person  Repuning 
Tyson,    Ralph   E. 


Otie  or  Repon 
04/06/1998 


IV.  REIMBURSEMENTS  and  GIFTS      innsporuiion.  lodging,  food. 

Ilncliidej  Ihost  la  spouit  and  depmdtnl  chiUrtn;  lat  Iht  parenlhelicah  '(S) '  and  "(DO '  lo  indlcale  rtponabtt  relmbunemtnis  and  gifts  rtctived  by  spoiat 
and  dependtnt  ctiitdrtn,  rtspectively.    See  pp.  26-29  of  tn: 


D 


SOURCE 

NONE  (No  nich  reponible  reimburaemenu  or  gifts) 


DESCRIPTION 


'   Exempt 


V.    OTHER  GIFTS 

(Includes  those  to  spouse  and  dependent  chUdrtn;  use  the  paremheticals  '(S) '  and  '(DQ '  to  indicate  other  gifts  received  by  spouse  and  dependent  children, 
respectively.   See  pp.  30-33  of  Instructions.) 


D 


SOURCE 

NONE  (No  such  rcpoHible  gifts) 


DESCRIPTION 


VI.    LIABILITIES 

{Includes  those  of  spouse  and  dependent  children:  indicate  where  applicable,  person  responsible  for  liability  by  using  the  parenthetical  '(S)'  for  separate 
liability  of  the  spouse.  '(J)' for  joint  liability  of  reporting  individual  and  spouse,  and  '0Q' for  liability  of  a  dependent  child.   See  pp.  34-36  of  Instructions.) 


D 


CREDITOR 

NONE    (No  rcportible  Ibbilitks) 


DESCRIPTION 


VALUE  CODE* 


LaCap  Credit  Union 


Signature  Loan 


•VALCODES:J-$13.000orl«si                 K-SIJ.OOI-MO.OOO                  L -$30 .00 1  lo  $100,000 

M-$100.001-$250.000 

N  =  $250,001  $300,000 

0-$500.001-$1.000.000    Pl-$1.000.001-$3.000.000    P2-$5.0OO.OOl-$25.00O.OOO 

P3  -  $23,000,001  $30,000,000 

P4-$30.000.001  or  more 

53-708   99-14 
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FINANCIAL  DISCLOSURE  REPORT 


NinK  ol  Ktfrson  Kfpoiting 
Tyson,     Ralph    E. 


DMe  of  Repon 
04/06/1998 


Vn.   Page      1  INVESTMENTS  and  TRUSTS 


-  income,  value,  ironsactiotu  (includes  those  of  spouse  and 
dependent  children.   See  pp.  37-54  <^ Instructions  } 


A. 
Description  of  Assets 

Indicate  where  applicable,  owner  of 
the  asset  by  using  (he  parenthetical 
'(J)'  for  joint  ownership  of  reporting 
individual  and  spouse.  '(S)'forsep- 
erate  ownership  by  spouse.   '(DC)  ' 
Jbr  ownership  by  dependent  child. 

Place  '00 '  t^er  each  asset 
exempt  from  prior  disclosure. 

B. 

Income 

during 

reporting 

period 

C. 

Gross  value 

at  end  of 

reporting 

period 

D 

Transactions  during  reporting  period 

(1) 

Ami 

Code 

(A- 

H) 

(2) 
Type 
(eg. 
dividend. 

interest) 

(1) 
Value 
Code 
(IP) 

C2) 

Value 

Method 

Code 

(Q-W) 

(1) 
Type 
(e.g. 
buy.  sell, 
merger. 

tion) 

If  not  exempt  from  disclosure                                                         1 

(2) 
Date; 
Monlh- 
Day 

(3) 

Value 
Code 
(IP) 

W 
Gain 
Code 
(AH) 

(5) 

Identity  of 
buyer/seller 
(if  private 
transaction) 

X 

NONE  (no  reportable  incotne, assets,  or 
transactions) 

- 

llnc/Oiin  Coder.  A-$l,000  or  las                      B-SI.00l-n.5aa                   C-S^SOI-SS.00O                       O-SS.OOI-SIS.OOO                      E-SIS.OOI-SSO.OOO 
(CoLBI.D4)      F-SM.OOI-SIOO.OOO              O-SIOO.OOI-SI.OOO.OOO     wHl-tl.OOO.OOI-SS.OOO.OOO       H2-S3.0O0.0OI  ormon 

IVal  Coder         >S13,a00or  lea                    K-SI5.00l-$50,000               L-S3a,00l-$I00.000              M-SIOO.Oai-RSO.OOO            N-RSO.OOI-SMO.OOO 

(C01CI.D3)    o-S3oo.ooi-si.ooo.ooo  '  pi-si.ooa.ooi-SJ.ooo.oaa  P2-S],oao,aoi-S2},ooa,ooo  P3-S2),aoa.ooi-Sso.ooo,ooo  P4-S3a.aao.ooi  ormon 

3  VilMlhCodec  Q-A|)|iniKl                           R-Caii(re 

ilertationly) 

S-Awmert                                     T-CaA/Maikel 

' 

1 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Penon  Reporting 
Tyson,     Ralph    E. 


Dale  of  Repon 
04/06/1998 


VIIL      ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

I  X        I   NONE    (No  Mjdillonal  Infonnatfon  or  explintlbru.) 


(Indicale  part  of  report.) 
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nNANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reponing 
Tyson,    Ralph   E. 


Date  of  Report 
04/06/1998 


IX.    CERTIFICATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
function  in  any  litigation  during  the  period  covered  by  this  report  in  which  1,  my  spouse,  or  my  minor  or  dependent  children 
had  a  rinanciat  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent 
children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported 
was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


Signaturi 


4lL/^ 


Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  report  may  be  subject  to  civil 
and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Mail  original  and  three  additional  coplej  to: 

Committee  on  Financial  Disclosure 
Administrative  OIHce  of  the  United  States  Courts 
One  Columbiks  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20544 
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nNANOAL  STA-reMEKT 
NET  WORTH 


Piovidc  I  complete,  cuirenl  flnuiclal  net  worth  iuwmtni  which  iiemiKi  In  detail 
tU  tsitu  (IncludLnf  btnk  tccounu,  real  esuic,  tecuritiei,  tnttu,  investmenu,  and  other  financitl 
holdin(i)  all  Uabiliiiet  (Includliif  debu,  mon|t|et,  loani,  ajid  other  fbtanelal  obU(ationt)  of 
yotu^lf,  your  spoute.  ind  other  Immediate  membeti  of  your  household. 


ASSETS                                           1 

UABOmCS                                1 

Cuk  M  Un4  uti  in  »>nki 

5pg 

OQ 

K«M  ffMt  i»  V«nb-MourW 

/ 

/ 

/ 

UJ.  OovuwBtnt  Mcuritfn-iAi 

/ 

/ 

/ 

HoiM  piytklt  to  fc4nla-«niKvn4 

/ 

/ 

/ 

Lifted  t«ciuKa-$44  Khiduli 

/ 

^ 

( 

Nottf  pi/iVti  la  nluiTW 

/ 

/ 

/ 

Vn0llc4  t«iMilkt-M  KtMAi)* 

/ 

/ 

( 

Kqui  f  i>'ikb  la  eftui 

/ 

/ 

/ 

Acoounli  tftd  MUi  ftocinblc;    « 

/' 

/ 

/ 

AcMWU  104  Ull  dlM 

T 

??? 

00 

Dm*  bvm  Mlidni  u\4  H«a4i 

/ 

/ 

/ 

Vnfilt  incAiM  la 

/ 

/ 

/  1 

Dim  from  otfiui 

/  . 

( 

( 

Olhu  oofttd  lu  tni  inUittI 

/ 

/ 

/ 

DtubifttI 

/ 

/ 

/ 

Khc4lll« 

146 

072 

00 

|l«tl  t«uic  9tmU-tH  KhtMt 

200 

ooc 

00 

Oiuul  ewitiifct  in4  oihtr  Utiu  pty« 
tbU 

25 

062 

29 

XmI  (tiitc  ino(l|i|u  iK«l«ifclt 

/ 

( 

( 

Ovher  4eb(i-ilcmlu: 

Avtot  wi4  «<h«l  tKnooil  prapoly 

.50 

Qon 

m 

T.a     Papitnl     Prcrlit-     Ilnir, 

14 

^Ti 

c\n 

Cub  vi]ae-U/(  Iaivuio* 

.14 

?Tf 

T^ 

B.R. Teacher   Credit    U. 

7 

5S5 

00 

Mwr  ut:(i-iunli«t 

Ready   Financial 

2 

618 

52 

La.     .Tudirial     Rpti  rpmpn*- 

7-» 

Tni 

nfi 

« 

Arrniint. 

Ttui  lAUdH 

198 

890 

?l 

KclWei4 

139 

548 

94 

Total  Autu 

338 

439 

75 

T«ldlii>ailIuiMflet*«1k 

338 

439 

7, 

CO.VnN0ENT  UABIUTIES 

OEhXiUl  INFORMATION 

At  tetot%*x,  cctniiu  »r  (uuulor 

/ 

/ 

/ 

/ 

/ 

/ 

Ob  buet  or  confrteto 

/ 

/ 

/ 

A/t  jreg  Ma4u*  Ir.  wor  i«lu  « lc|t| 
udMuT 

No 

Vtfidtlmi 

/ 

/ 

/ 

Ktvt  you  «ve|  bJbra  b>ntav((c>t 

No 

PrevIiIcB  for  F*4«nJ  Incomi  Tu 

/ 

/ 

/ 

Other  ipMUj  debt 

/ 

/ 

/ 

»J 
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III.   GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar 
association's  code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

I  have  not  practiced  law  since  1988  and,  as  a  judge,  I  have 
not  been  in  a  position  to  provide  legal  services.   However  I 
have  always  endeavored  to  insure  that  persons  who  appear  in  my 
court  are  treated  courteously  euid  equally  without  regard  to 
their  particular  station  in  life. 

Further,  through  my  service  on  the  Board  of  Directors  of  the 
Audubon  Girl  Scout  Council  (1990  -  1992);  the  Board  of 
Directors  of  the  Baton  Rouge  Food  Bank  (1990-1992) ;  the 
Board  of  Directors  of  the  Wesley  Foundation  at  Southern 
University  (1991-present) ;  and  motivational  talks  to  school 
children,  I  have  endeavored  to  fulfill  this  responsibility. 

The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.   Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates  --  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 
policies?   If  so,  list,  with  dates  of  membership.   What  have 
you  done  to  try  to  change  these  policies? 

I  do  not  now,  nor  have  I  ever,  belonged  to  2uiy 
organization  that  practices  any  form  of  discrimination. 

Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts?  If 
so,  did  it  recommend  your  nomination?   Please  describe  your 
experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to 
your  nomination  and  interviews  in  which  you  participated) . 

No,  there  is  no  selection  commission  in  this  jurisdiction.  My 
experience  with  the  selection  process  began  when  I  sent 
letters  to  both  of  my  Senators  indicating  my  desire  to  be 
considered  for  nomination  to  the  judgeship  in  the  Middle 
District  of  Louisiana. 

Thereafter,  I  was  interviewed  by  both  Senator  John  Breaux  amd 
Senator  Mary  Landrieu  who  ultimately  decided  to  recommend  my 
nomination  to  the  President.   Following  the  recommendation  of 
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the  senators,  I  was  interviewed  by  representatives  of  the 
United  States  Department  of  Justice,  the  Federal  Bureau  of 
Investigation  auid  the  American  Bar  Association.   Finally,  on 
April  2,  1998,  I  was  advised  that  the  President  had  decided  to 
forward  my  nomination  to  the  United  States  Senate. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue, 
or  question?   If  so,  please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.   It  has 
become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have 
be^n  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- solution 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of  far- 
reaching  orders  extending  to  broad  classes  of 
individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities . 

A  vital  part  of  the  job  of  the  judiciary  is  to  interpret 
the  Constitution  and  laws  of  the  United  States.   The 
constitutional  concept  of  the  separation  of  powers 
between  the  executive,  legislative  and  judicial  branches 
of  government  was  intended,  in  part,  to  insure 
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judicial  independence  while,  at  the  same  time,  giving 
proper  deference  to  the  prerogatives  of  the  political 
branches  of  government. 

The  Constitutional  and  jurisprudential  principles  of 
stiuiding  and  ripeness  serve  as  a  check  on  the  exercise  of 
judicial  power  by  establishing  conditions  precedent  to 
the  exercise  of  judicial  authority.   When  due  regard  is 
given  to  these  principles,  being  mindful,  of  course,  of 
the  fact  that  federal  district  judges  are  also 
constrained  by  precedent  in  the  exercise  of  their 
judicial  authority,  there  should  be  little,  if  any, 
concern  about  judicial  activism. 
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UNITED  STATES  SENATE  COMMTTTEE  ON  THE  JUDICIARY 
QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 

I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

Full  Name   (include  any  former  names  used). 

Dan  Aaron  Polster  <^ 

/ViMTCT*'   List  cunent  place  of  residence  and  office  address(es). 

Shaker Hts.  Ohio 44 122 

United  States  Attorney's  Office 
1 800  Bank  One  Building 
600  Superior  Avenue,  East 
Cleveland.  Ohio  441 14 

Date  and  Place  of  Birth. 

December  6. 1951 
Cleveland,  Ohio 

Marital  Stattis  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's  occupation, 
employer's  name  and  business  address(es). 

I  have  been  married  to  Deborah  Ann  Coleman  since  1 977.  My  wife  is  a  partner  at  the  law  firm  of  Hahn 
Loeser  &  Parks,  3300  BP  America  Building,  Cleveland,  Ohio  44 1 1 4 

Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of  attendance,  degrees 
received,  and  dates  degrees  were  granted. 

Harvard  College,  1969-1972  A.B.  cum  laude.  1972 
Harvard  Law  School,  1 973- 1 976  J.D.  cum  laude.  1 976 

Employment  Record:  List  (by  year)  all  business  or  professional  corporations,  companies,  fums,  or 
other  enterpnses,  partnerships,  institutions  and  organizations,  nonprofit  or  otherwise,  including 
firms,  with  which  you  were  connected  as  an  officer,  director,  partner,  proprietor,  or  employee 
since  graduation  fixnn  college. 

Summers,  1969. 1970, 1971:OfficeofCongressmanLouisStokes,  Cleveland,  Ohio  and  Washington,  DC. 

Summer,  1972:  Intern,  Offender  Rehabilitation  Program,  Cleveland,  Ohio 

1972-73:  New  York  City  Urban  Fellowship.  1  worked  at  the  New  York  City  Department  of  Consumer  Affairs. 

Summer,  1 974:  Atlanu  Urban  Fellowship    1  worked  for  the  Atlanta  City  Council. 

Summer,  1975:  Law  Clerk,  Jenner  &  Block,  Chicago,  Illinois. 

1976-1982:  Trial  Attorney,  U.S.  Department  of  Justice,  Antitnist  Division,  Cleveland,  Ohio 

1980, 1981 :  Adjunct  Professor,  Cleveland  Marshall  School  of  Law 
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1 982-pres«it:  AssisUnt  U.S.  Attorney,  Noithero  District  of  Ohio,  Economic  Crimes  Unit 

1 983  (approx.)- 1 987 :  Board  of  Directors.  Josam  Manufacturing  Co.  My  late  father  was  President  and  majority 
shareholder  of  this  plumbing  specialties  manufacturing  firm  in  Michigan  City,  Indiana,  and  I  served  as  an  unpaid 
member  of  the  Board  for  a  few  years.  The  corporation  filed  for  Chapter  1 1  reorganization  in  1 985,  and  the  assets 
were  sold  in  early  1987. 

Miscellaneous  investment  partnerships:  Shaker  Realty  Associates  [1%5  (approx.)- 1990],  1500  Realty 
Associates  [1965  (approx)- 1988],  Fairmount  Leasing  Associates  [1965  (approx.)-1990],  JM  Associates  (1985- 
1988.  Fashion  Square  Associates  [1987-1995] 

Educational  and  civic  organizations:  Cleveland  College  of  Jewish  Studies  [Treasurer,  1 98 1  - 1 984,  Chairman  of 
Board  of  Governors,  1984-1988);  Agnon  School  [Vice  President.  1990-1993,  President,  1993-1996],  Jewish 
Community  Federation  of  Cleveland  [Trustee.  1988-1994;  1996-present];  Jewish  Education  Center  of  Cleveland 
[Trustee  and  Member  of  Executive  Committee,  1 993-present];  Park  Synagogue  [Trustee,  1 989- 1 995];  Startmg 
Point  (child  care  resource  and  referral),  [Trustee.  1991 -present] 

Military  Service:    Have  you  had  any  military  servipe?  If  so.  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  serial  number  and  type  of  discharge  received. 

I  have  had  no  military  service. 

Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and  honorary  society  memberships 
that  you  believe  would  be  of  interest  to  the  Committee. 

U.S.  Department  of  Justice  Awards:  Special  Achievement  Award,  1 980  and  1 984;  Special  Commendation,  1 988 

U.S.  Department  of  Labor,  Office  of  Inspector  General:  Special  Cotiunendation,  1991 

Cleveland  College  of  Jewish  Studies:  Honorary  Doctorate  Degree,  1988 

Jewish  Community  Federation  Kane  Award  for  Young  Leadership,  1 990 

Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any  offices  which  you  have  held  in  such  groups. 

Cleveland  Bar  Association 

Member,  Criminal  Law  Committee.  1 994  -  present 

Federal  Bar  Association 

I  have  lectured  at  Cleveland  Bar  Assn  and  Federal  Bar  Assn.  CLE  courses  on  both  legal  ethics  and  the  Federal 
Sentencmg  Guidehnes.  I  was  a  panelist  at  the  ABA's  National  Conference  on  Professional 
Responsibility  in  May.  1997 

Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

The  only  organizations  to  which  I  belong  that  I  am  aware  actively  lobby  public  bodies  are  Common  Cause.  Sierra 
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Club,  and  American  Civil  Liberties  Union.  The  Jewish  Community  Federation  of  Cleveland  on  occasion  takes  an 
advocacy  position  with  respect  to  social  service  issues  on  the  local  and  state  level. 

In  addition  to  the  foregoing,  1  am  a  member  of  the  following  organizations:  Park  Synagogue,  Jewish  Community  Center, 
Food  Communities  Organization  of  People  (food  coop),  and  Friends  of  Shaker  Square  (neighborhood  organization).    I  am 
also  a  member  of  Thirteenth  Street  Sports  Club,  a  downtown  Cleveland  fitness  center  where  I  work  out  during  the 
lunch  hour. 

1 1 .  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with  dates  of  admission  and  lapses 
if  any  such  memberships  lapsed.  Please  explain  the  reason  for  any  lapse  of  membership.  Give  the  same 
information  for  administrative  bodies  which  require  special  admission  to  practice. 

Supreme  Court  of  Ohio  (1 976) 

United  States  District  Court  for  the  Northern  District  of  Ohio  (1981) 

United  States  Court  of  Appeals  for  the  Sixth  Circuit  (1 982) 

12.  Phiblished  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports,  or  other  published  material 
you  have  written  or  edited.  Please  supply  one  copy  of  all  published  material  not  readily  available  to  the 
Committee.  Also,  please  supply  a  copy  of  all  sp>eeches  by  you  on  issues  involving  constitutional  law  or  legal 
policy.  If  there  were  press  reports  about  the  speech,  and  they  are  readily  available  to  you,  please  supply  them. 

'The  Dilemma  of  the  Perjurious  Defendant:  Resolution,  Not  Avoidance*;  28  Case  Western  Reserve  Law  Review 
No.  I  (Fall,  1977). 

Essay  in  Alumni/e  in  Action  Part  H:  Harvard  Law  School  Graduates  in  Public  Service  Work.  Office  of 
Public  Interest  Advising,  Harvard  Law  School  (Fall,  1994) 

Letter  to  the  Editor.  The  Federal  Lawyer.  Vol.  43,  No.  4  (May,  1996) 

Letter  to  the  Editor,  Cleveland  Jewish  News.  (March,  1 997) 

13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical  examination. 
Excellent.  My  last  complete  physical  was  June  19,  1997. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  of  each  such  court. 

None. 

1 5.  Citations:  If  you  are  or  have  been  a  judge,  provide:  ( I )  citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all  appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affumed  with  significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state  constitutional  issues,  together  with  the  citation  to  appellate 
court  rulings  on  such  opinions.  If  any  of  the  opinions  listed  were  not  officially  reported,  please  provide  copies  of 
the  opinions. 

Not  applicable. 
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Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than  judicial  offices,  including  the 
terms  of  wrvice  and  whether  such  positions  were  elected  or  candidacies  for  elective  public  office. 

I  was  elected  a  Democratic  Party  Precinct  Committeeman  in  Shaker  Heights  in  1 972.  I  resigned  when  1  entered 
law  school  in  1973,  since  I  knew  I  would  be  out  of  town  for  the  next  three  years. 

1976-1982:  Trial  Attorney,  U.S.  Dept.  of  Justice,  Antitrust  Division  (appointed) 

1982-present:  Assistant  U.S.  Attorney,  ND  Ohio  (appointed) 

Legal  Career: 

a.  Describe  chronologically  your  law  practice  and  experience  after  graduation 
from  law  school  including: 

1 .  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the 
name  of  the  judge,  the  court,  and  the  dates  of  the  period 
you  were  a  clerk; 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies 
or  governmental  agencies  with  which  you  have  been  connected, 
and  the  nature  of  your  connection  with  each; 

b.  1.  Whathasbeen  the  general  character  of  your  law  practice,  dividing 

it  into  periods  with  dates  if  its  character  has  changed  over  the  years? 

2.  Describe  your  typical  former  clients,  and  mention  the  areas,  if  any, 
in  which  you  have  Sfiecialized.  r 

c.  I .  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If 

the  frequency  of  your  appearances  in  court  varied,  describe  each 
such  variance,  giving  dates. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

3.  What  percentage  of  you  litigation  was: 

(a)  civil; 

(b)  criminal. 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

5.  What  percentage  ofthese  trials  was: 

(a) jury; 
(b)  non-jury. 


417 


Dan  Aaron  Polster 


I  did  not  serve  a  judicial  clerk^p  nor  have  I  been  a  sole  practitioner.  Upon  graduation  from  law 
school  in  1 976, 1  began  my  career  with  the  Department  of  Justice,  which  I  have  continued  for  over  20 
years.  My  appointed  positions  with  the  Department  of  Justice  are  as  follows: 

1976-1982:  Trial  attorney,  U.S.  Department  of  Justice,  Antitrust  Division.  Cleveland,  Ohio 

1 982-present:  Assistant  U.S.  Attorney,  Northern  District  of  Ohio,  Economic  Crimes  Unit 

I  serve  as  the  Professional  Responsibility  Officer  for  the  Criminal  Division,  and  the  Ethics 
Officer  for  the  entire  office. 

1976-1982:  civil  and  criminal  antitrust  investigation  and  litigation 

1 982-present:  investigation  and  prosecution  of  a  wide  range  of  economic  crimes  (fraud  and  corruption), 
including  appellate  litigation 

For  the  past  15  years,  1  have  served  in  the  Economic  Crimes  Unit  of  the  U.S.  Attorney's  Office, 
investigating  and  prosecuting  fraud  and  corruption  cases.    For  a  street  crime  (drug  trafficking,  bard< 
robbery,  etc.),  there  is  no  question  a  crime  has  been  committed,  and  the  only  issue  is  whether  the 
defendant  is  the  perpeU'ator.  In  a  fraud  case,  there  is  usually  no  question  that  the  defendant  committed 
the  acts,  but  the  issue  is  whether  the  conduct  was  criminal,  i.e.  was  it  committed  with  criminal  intent? 
The  decision  to  put  someone  through  the  crucible  of  a  federal  prosecution  essentially  rests  upon  the 
judgment  of  the  individual  Assistant  US  Attorney.  I  end  up  declining  many  more  cases  than  I 
prosecute,  because  proof  beyond  a  reasonable  doubt  in  a  fraud  case  is  a  very  heavy  burden.  In  addition 
to  the  quality  of  the  evidence,  I  must  weigh  the  expenditure  of  time  and  resources  for  the  prosecution, 
the  general  deterrent  effect  of  a  prosection,  the  likely  sentence,  the  alternatives  to  prosecution,  and  any 
special  mitigating  factors.  I  have  established  a  reputation  as  a  vigorous  and  fair  prosecutor,  weighing 
carefiilly  any  arguments  of  defense  counsel  before  I  initiate  prosecution. 

Often  the  role  of  the  an  Assistant  U.S.  Attorney  is  to  bring  the  tough  cases  against  the  prominent 
defendants  that  might  not  be  brought  by  local  prosecutors,  and  to  withstand  public  criticism  without 
backing  down.  I  have  brought  a  number  ofthese  cases  during  my  career.    In  one  situation,  I  pursued  a 
four-year  corruption  mvestigation  relatmg  to  a  state  agency,  in  the  face  of  public  criticism  by  high-level 
officials  that  the  investigation  was  unwarrented  and  needlessly  protracted.  I  ultimately  secured  the 
conviction  of  four  individuals,  including  the  second-ranking  official  of  the  agency.    In  another  case,  I 
prosecuted  a  prominent  minonty  businessman,  and  I  was  accused  of  racial  motivation  in  pursuing  the 
matter.    However,  the  individual  ultimately  pleaded  guilty  to  fraud  charges. 

Perhaps  the  most  important  exercise  of  my  professional  judgment  comes  not  in  my  own  cases,  but  in  my 
role  as  Ethics  Officer  for  the  entire  office  and  Professional  Responsibility  Officer  for  the  Criminal 
Division.  I  am  the  person  to  whom  my  colleagues  turn  for  advice  on  both  matters  of  general 
government  ethics  (acceptance  of  gifts,  resunctions  on  outside  employment,  permissible  political 
activities,  etc.)  and  on  matters  of  delicate  professional  ethics,  such  as  contacts  with  represented  persons 
during  undercover  investigations  of  new  or  continuing  offenses.  I  believe  that  two  successive  U.S. 
Attorneys  have  selected  me  for  these  positions  because  I  am  respected  in  the  office  as  both  an 
aggressive  prosecutor  and  a  careful  prosecutor   It  is  my  responsibility  to  be  available  on  a  moment's 
notice  to  give  the  advice  my  colleagues  need  to  investigate  and  prosecute  some  law  breakers,  while 
while  at  the  same  tune  not  jeopardizing  their  license  to  practice  law  and  maintaining  the  reputation  for 
integrity  the  office  enjoys  with  the  defense  bar  and  the  federal  judges  of  this  district. 
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c.  I  have  appeared  extensively  in  federal  court  since  1 976,  more  frequently  since  1 982  when  I  became  an 

Assistant  U.S.  Attorney.  As  I  have  been  a  full-time  federal  prosecutor  for  my  entire  legal  career,  I  have 
not  made  any  appearances  in  state  courts.  Since  1 982,  all  my  litigation  has  been  criminal.  From  1 976- 
1 982,  while  I  worked  at  the  Antitrust  Division,  I  handled  both  civil  and  criminal  matters.  I  estimate  that 
about  70  percent  of  my  litigation  was  criminal,  and  30  percent  was  civil. 

I  have  tried  approximately  1 5  jury  cases,  three  of  which  lasted  more  than  2  months,  and  I  have  tried 
two  bench  cases.    I  have  generally  been  sole  counsel.  Of  the  three  long  trials,  1  was  chief  coimsel  in  the 
last,  second  chair  in  the  second,  and  third  chair  in  the  first. 

In  addition  to  the  trials,  the  nature  of  my  work  involves  the  full  range  of  federal  courtroom  activity 
involved  in  taking  a  criminal  case  from  beginning  to  end.  While  more  than  90  percent  of  my 
prosecutions  resulted  in  guilty  pleas,  all  required  numerous  courtroom  appearances. 

18.  Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally  handled.  Give  the  citations,  if 

the  cases  were  reported,  and  the  docket  number  and  date  of  case.  Identify  the  party  or  parties  whom  you 
represented;  descnbe  ui  detail  the  nature  of  your  participation  in  the  litigation  and  the  fmal  disposition  of  the 
case.  Also,  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom 
the  case  was  litigated,  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-coimsel 
and  of  principal  counsel  for  each  of  the  other  parties. 

a  U.S.  V  Howard  and  RufTm    1 :95CR359  (N.D.  Ohio)"guilty  pleas  during  jury  selection  1996 

(Judge  Solomon  Oliver) 

I  supervised  an  FBI  and  IRS  investigation  into  the  activities  of  two  sisters  who 

defrauded  an  American  doing  business  in  Russia  of  more  than  S600,000.  The  defendants,  doing 

business  m  Cleveland,  received  the  money  via  wire  transfer  from  Russia  as  a  deposit 

for  a  large  quantity  of  chicken,  and  used  most  of  the  money  for  other  purposes.  During 

jury  selection,  the  defendants  agreed  to  plead  guilty  to  fraud  charges.  In  addition,  the 

defendants  agreed  to  plead  guilty  to  committing  perjury  in  the  federal  civil  case  brought 

by  the  victim.  It  is  unusual  to  bring  a  perjury  prosecution  for  false  statements  made  during 

a  federal  civil  case.  These  defendants  created,  and  then  authenticated  during  their  depositions, 

fraudulent  documents  which  purported  to  show  the  disposition  of  $200,000  of  the  victim's  money. 

Both  defendants  were  sentenced  to  prison  terms. 

Sonja  Rowan  ,  Skylight  Office  Tower,  1660  West  Second  Street,  Suite  750,  Cleveland, 
Ohio  441 13,  522-4856,  represented  Howard;  Janet  Bumey,  815  Superior  Ave.,  Cleveland, 
Ohio  44 1 14, 696-3833,  represented  Ruffian 

b.  U.S.  V  McConnell  1 :90CRO3 10  (M.D.Ohio)"trial  1991  (Judge  John  Manos) 

U.S.  V  McEanenev  1 :90CRO 1 59  (N.D.Ohio)"guilty  plea  1 990  (Judge  Frank  Batlisti) 
US  V  Brown  1 :90CRO  1 72  G^.D.Ohio)~guilty  plea  1 990  (Judge  Frank  Battisti) 
U.S.v  Binder  l:90CROI60  (N.D.Ohio)"guilty  plea  1990  (Judge  Frank  Battisti) 

I  supervised  an  intensive  four-year  investigation  by  the  FBI  and  the  Department  of  Labor  into 
allegations  of  fraud  and  corruption  at  the  Ohio  Bureau  of  Employment  Services  (OBES)  involving 
millions  of  dollars  of  federally-funded  telephone  leases.  Columbus,  Ohio  lobbyist  Robert  McEaneney, 
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Ohio  Department  of  Administrative  Services  employee  Scott  Binder,  and  OBES  employee  Larry  Brawn 
all  entered  guilty  pleas.  OBES  Deputy  Administrator  Donald  McConnell.  the  #2  person  at  the  agency, 
was  convicted  by  a  jury  of  mail  fraud,  bribery,  and  conspiracy  and  was  sentenced  to  prison.  I  received 
commendations  from  the  Director  of  the  FBI  and  the  Office  of  Inspector  General,  Department  of  Labor. 

My  assistant  counsel  in  the  McConnell  trial  was  Assistant  U.S.  Attorney  John  D.  Sammon,  1800  Bank 
One  Center,  Cleveland,  Ohio  44 1 1 4,  (216)  622-3829).  Elmer  A  Juliani ,  Uader  Building,  Cleveland, 
Ohio  44 1 1 4,  (2 1 6)  24 1  -0520),  represented  McConnell  Carmen  Policy ,  3  Com  Park,  San  Francisco, 
California,  (415)656-4949,  represented  McEaneaney.  Terry  K.  Sherman,  52  W.  Whitter,  Columbus, 
Ohio  43206;  (614)  444-8800,  represented  Binder.  Robert  E.  Wilson,  132  S.  Main,  Marion,  Ohio 
44302,  (614)  387-0970,  represented  Brown. 

c.  US  V  Yakubik  5 :94CR004 1 9  (N  D  Ohio)-guilty  plea  1 994.  sentencing  1 995  (Judge  Sam  Bell) 

I  supervised  an  FBI  investigation  into  an  Akron,  Ohio  telemarketing  operation  that  targeted  elderly 
victims  across  the  country.  Following  the  execution  of  search  and  arrest  wan"ants,  John  Yakubik,  the 
ringleader,  entered  a  guilty  plea  to  wire  fraud  and  was  sentenced  to  more  than  three  years  m  prison.  He 
acknowledged  that  his  operation  generated  more  than  $600,000  in  one  year  of  operation.    The  case 
generated  a  significant  amount  of  attention,  since  Yak-ubik  preyed  upon  elderly  victims.  I  was  sole 
counsel  on  the  case;  Yakubik  entered  a  plea  of  guilty  in  1994  rather  than  going  to  trial. 

Frank  PignateUi,  437  Quaker  Square,  Akron,  Ohio  44308,  (330)  376-5756),  represented  Yaknibik. 

d.  U.S.  v.  Pavlish  5:92CR0234  (N.D.  Ohio)-guilty  plea  1992  (Judge  Ann  Aldrich) 

I  supervised  an  investigation  by  the  Postal  Inspectors  which  cuhninated  with  a  search  warrant,  civil 
injunctive  action,  and  criminal  prosecution  of  telemarketer  James  Pavlish,  who  defrauded  100,000 
individuals  across  the  country  of  more  than  $4,000,000   Pavlish  received  a  substantial  prison  sentence, 
and  forfeited  more  than  $  1 ,000,000.    The  case  was  significant  both  in  the  magnitude  of  the  fraud  and  in 
the  amount  of  assets  recovered   Ordinarily,  we  apply  any  assets  to  restitution.  In  this  case,  since  no 
individual  lost  more  than  $50  and  the  administrative  costs  to  track  down  1 00,000  people  would  have 
used  up  a  substantial  portion  of  the  $  1 ,000,000,  it  seemed  best  to  apply  the  $  1 ,000,000  to  help  fund 
future  law  enforcement  efiforts   I  drafted  the  indictment  and  conducted  the  lengthy  plea  negotiations  that 
culminated  in  PavUsh's  guilty  plea  in  1 992. 

Michael  Hennenberg,  30100  Chagnn  Blvd. ,  Pepper  Pike,  Ohio  44124,  (216)  765-9600),  represented 
Pavlish. 

e.  U.S  V  Supina  5:92CR0325  (N  D  Ohio)-guilty  plea  1992  (Judge  David  Dowd) 

1  supervised  a  short  but  intense  investigation  of  Akron  insurance  agent  Dennis  Supina,  who  was 
involved  in  an  ongomg  scheme  to  defraud  Nationwide  Insurance  Company  and  Supina 's  clients. 
Supina  would  receive  insurance  premiums  from  his  clients  and  fail  to  remit  the  premiums  to 
Nationwide.  In  most  cases  Nationwide  was  unaware  that  the  policies  were  even  being  issued.  The 
■  "■  •'  investigation  required  coordination  among  Nationwide,  the  Ohio  Department  of  Insurance,  and  the  FBI . 

When  Supina  was  confronted  by  law  enforcement  agents,  he  admitted  his  wrongdoing,  and 
acknowledged  additional  premium  embezzlements  of  which  Nationwide  had  not  been  aware,  totaling 
approximately  $250,000   I  coordinated  the  activities  of  Nationwide,  the  FBI,  and  the  Ohio  Department 
of  Insurance.  Supina  was  sentenced  to  a  prison  term 
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Edwarxl Pullekins,  800 Society BIdg.,  159 SouthMain St.. Akron. Ohio4430g. (216) 762-6431). 
represented  Supina. 

f.  U.S.v  Bustamante  1 :90CRO240  (N.D.Ohio)~1991  trial,  1992  appeal.  1 993  guilty  plea  (Judge  John  M. 

Manos) 

Following  a  lengthy  and  complex  investigation,  I  prosecuted  Cleveland  attorney,  newspaper  publisher, 
and  former  bank  president  John  Bustamante  on  charges  that  he  defrauded  a  Washington,  D.C.  insurance 
company.    The  case  was  particularly  difficult  because  the  president  of  the  insurance  company  was  a 
close  friend  of  Bustamante's's,  who  testified  that  he  did  not  beUeve  Bustamante  had  done  anything 
vm>ng.  At  the  time  of  the  trial,  the  full  unpact  of  the  damage  to  the  company  inflicted  by  Bustamante's 
conduct  bad  not  been  felt;  the  insurance  company  subsequently  went  into  receivership. 

Bustamante  was  convicted  by  a  jury  in  February,  1991  of  5  counts  of  fraud.  In  May.  1991 ,  the  trial 
judge  ordered  a  new  trial,  holdmg  that  his  instructions  may  have  confused  the  jury  as  to  which 
evidence  corresponded  to  each  count  of  the  indictment.  1  obtained  Department  of  Justice  approval  to 
appeal  the  new  trial  ruling.    While  the  appeal  was  successful,  the  trial  judge  amended  his  order  to 
correct  the  error.   Prior  to  the  reuial,  I  uncovered  evidence  of  additional  fraudulent  conduct  by 
Bustamante,  and  in  1 993,  Bustamante  pleaded  guilty  to  defrauding  the  insurance  company.  The 
insurance  company  went  into  receivership  in  1994. 

Charles  Clarke,  Squire  Sanders  &  Dempsey ,  Society  Center,  Cleveland,  Ohio  44 1 1 4,  (2 1 6  479-855 1 ), 
represented  Bustamante. 

g  U.S.v  Carslev  1 :9 1 CRO0248  (N.D.  Ohio)"guilty  plea  1 992  (Judge  Alvin  Krenzler) 

U.S.v  Dicrker  1 :9ICR00237  (N.D.  Ohio)"guilty  plea  1992  (Judge  Alvin  Krenzler) 
U.S.v  Wall  1:91  CR00238  (N.D.  Ohio)-guilty  plea  1 992    (Judge  Alvm  Krenzler) 

Followmg  a  lengthy  investigation  by  the  FBI  and  the  Department  of  Defense,  Office  of  Inspector 
General,  which  I  supervised  as  sole  counsel,  I  prosecuted  Joseph  Carsley,  Edward  Dierker,  and  David 
Wall  for  participating  in  a  scheme  to  defraud  NASA's  Lewis  Research  Center.  Carsley,  Dierker,  and 
Wall  were  senior  officers  of  Analex  Corporation,  which  provided  engineering  support  services  to 
NASA.  The  three  men  carried  out  a  scheme  to  conceal  in  the  costs  under  the  NASA  contracts  more 
than  S 1 ,000,000  in  charges  for  an  Atlanta  restaurant  run  by  Carsley,  a  junket  to  Europe,  and  payments 
to  Carsley's  wife  and  misU^ess.  All  three  men  elected  to  plead  guilty  in  1 992  rather  than  going  to  trial. 
Carsley  was  sentenced  to  a  substantial  prison  sentence,  the  other  two  defendants  received  probationary 
sentences. 

Gail  Rose  Kane,  Cuyahoga  Coimty  Board  of  Mental  Retardation,  1050  Terminal  Tower,  50  Public 
Square,  Cleveland,  Ohio  441 13,  (216)  736-2653,  represented  Carsley,  Harry  Hanna,  Cuyahoga  County 
Court  of  Common  Pleas,  1  Lakeside  Ave.,  Cleveland.  Ohio,  (216)  443-8739,  represented  Dierker,  and 
Stephen  Pansi ,  600  Superior  Ave  ,  East,  Cleveland,  Ohio  441 14,  (216)  348-5400),  represented  Wall. 


U.  S.  V  Affiliated  Foot  Care  dba  Family  Foot  Care  Center,  et  al.  CR85-180  (N.D.  Ohio)-- 1 986  guilty  pleas 
and  trial  (Judge  George  White) 

I  supervised  a  lengthy  undercover  investigation  of  a  group  of  local  podiatrists  who  were  billing  insurers  for 
millions  of  dollars  of  unnecessary,  and  in  some  cases  fake  surgery.  In  addition  to  the  massive 
monetary  fraud  on  the  insurers,  patients  were  suffering  senous  complications  from  the  uiuiecessar>'  soft 
tissue  surgery.  The  guilty  pleas  of  three  podiatrists  and  the  publicity  surrounding  the  two  search 
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warrants  led  to  the  demise  of  the  business,  saving  the  insurers  millions  of  dollars  and  sparing  patients 
needless  su£fering.  The  prosecution  throughout  the  two  month  trial  was  hindered  by  the  lack  of  firm 
surgical  standards  within  the  podiatric  community.  While  the  corporation  was  convicted  of  fi^ud, 
several  of  the  other  podiatrists,  including  the  president  of  the  corporation,  were  acquitted. 

Kevin  Connelly,  currently  at  the  Department  of  Justice,  Criminal  Division,  Bond  Building,  1400  New 
Yoric  Ave  ,  NW,  Washington.  DC   20530,  (202)  514-1244,  was  my  co-counsel.    Robert  Routori, 
1500  Leader  Bldg.,  Cleveland,  Ohio  44 1 1 4,  (6%-6 1 22)  represented  Rustom  Khouri,  the  president 
and  owner  of  the  corporation,  George  Emershaw,437  Quaker  Square,  120  E.  Mill  Street,  Akron,  Ohio 
44308,  (330)  376-5756,  represented  Affiliated  Foot  Care;  Paul  J.  Cambria,  42  Delaware  Ave.,  Suite 
300,  Buffalo,  NY  44202,  (716)  849-1333;  Gary  Garson,  1200  Illuminating  Bldg.,  Cleveland,  Ohio 
441 13,  (216)  687-0555;  John  Gibbon,  1300  Tenninal  Tower,  Cleveland,  Ohio  441 13,  (216)  781- 
1212;  and  Stewart  1.  Mandel,  75  Public  Square  Bldg.,  Cleveland,  Ohio  44 1 1 3,  (2 16)  24 1  -5 1 1 5, 
represented  the  other  defendants. 

US  V  Stull  CR82-70  (N.D.  Ohio)- 1982  trial,  (Judge  George  White),  743  F.2d  439  (6th  Cu-  1984), 
cert,  denied.  470  U.S.  1062  (1985) 

I  was  co-counsel  on  a  two-month  trial  that  resulted  in  the  conviction  of  three  defendants  on  20  counts  of 
mail  fraud  in  a  scheme  that  defrauded  individuals  and  businesses  across  the  country.  I  drafted  the 
indictment,  and  examined  one-half  of  the  numerous  witnesses.  Due  to  the  victimization  of  individuals 
and  small  business  across  the  country,  and  the  fact  that  the  two  principal  defendants  had  been 
prosecuted  previously  by  our  office,  the  trial  judge  imposed  prison  sentences  of  100  years,  which  he 
subsequently  reduced  to  SO  years   As  a  postscript,  I  am  currently  prosecuting  one  of  these  defendants 
for  an  alleged  fraud  he  committed  since  he  has  been  on  parole. 

Kenneth  McHargh,  now  Deputy  Chief  of  the  Criminal  Division,  Drug  Task  Force  Unit,  1 8(X)  Bank 
One  Center,  Cleveland,  Ohio  441 14,  (216)  622-3936,  was  lead  counsel    Donald  Krosin  (retired). 
Federal  Public  Defender's  office,  1660  W.  2d  Street,  Cleveland,  Ohio  44 1 1 3,  (2 16)  522-4856;  Jay  B. 
White  (deceased),  Standard  Bldg.,  Cleveland,  Ohio  44 1 14,  (2 16)  696-6996;  and  Terry  Gilbert, 
Standard  Bldg.,  Cleveland,  Ohio  44 1 1 4,  (2 1 6)  24 1  - 1 430,  represented  the  defendanU.  Mssrs.  Krosin 
and  White  were  appointed  advisors  to  their  clients,  who  were  representing  themselves. 

U.  S.v  Taish  Tribhowan.  et  al    CR84-6  (N.D.  Ohio)- 1 984  guilty  pleas  (Judge  Sam  Bell) 

Following  an  undercover  investigation  by  the  U.S  Customs  Service,  I  prosecuted  several  Canadians  for 
plotting  to  purchase  machine  guns,  silencers,  and  grenades  in  the  United  States  and  to  transport  them  to 
Guyana  to  be  used  in  an  effort  to  overthrow  the  government.  All  of  the  defendants  were  held  in  jail  until 
they  pleaded  and  were  returned  to  Canada,  where  some  of  them  faced  additional  charges. 

J  Ross  Haffey,  5001  Mayfield  Rd  ,  #301,  Lyndhurst,  Ohio  44124,  (216)  291-3600),  represented  the 
principal  defendant,  and  Paul  Scott,  536  S  High  St.,  Columbus,  Ohio  43216,  (614)  221-1578;  John  S. 
Pyle,  1 500  Leader  Bldg. ,  Cleveland,  Ohio  44 1 1 4,  (2 1 6)  696-6 1 22;  Edward  Reigler,  1 030  Key  Bldg. , 
159  S.  Mam  Street,  Akron,  Ohio  44308  (330)  535-8171;  and  Gary  Procario,  4450  Belden  Village 
Street.  NW,  Suite  800,  Canton,  Ohio  447 1 8,  (330)  492-5 1 5 1  represented  the  other  defendants. 
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Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued,  including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not  involve  Utigation.  Describe  the  nature  of  your 
participation  in  this  question,  please  omit  any  infonnation  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived) 

a.  During  the  period  1 978- 1 980, 1  led  a  team  of  S  lawyers  at  the  Cleveland  Antitrust  Division  office  in  an 
intensive  civil  shared  monopoly  investigation  of  the  Cleveland-based  iron  ore  industry.  The  case 
attracted  national  attention.  We  recommended  the  filing  of  a  civil  complaint.  After  extensive  review 
and  debate,  the  Assistant  Attorney  General  decided  not  to  proceed. 

b.  I  am  currently  Chainnanofthe  Ohio  Insurance  Fraud  Task  Force.  The  Task  Force  is  comprised  of 
representatives  fiom  the  U.S.  Attorney's  offices  for  the  Northern  and  Southern  Districts  of  Ohio,  federal 
investigative  agencies,  state  and  local  law  enforcement  agencies,  the  Ohio  Department  of  Insurance,  and 
niunerous  private  insurance  companies.  The  Task  Force  meets  semi-annually  to  coordinate  the 
investigation  and  prosecution  of  insurance  fraud  throughout  Ohio.  We  have  created  a  legislative  liaison 
committee  to  work  with  the  Ohio  Legislature  to  toughen  legislation  against  insurance  fraud.  In  March, 

1993,  the  task  force  sponsored  a  seminar  for  county  prosecutors  and  investigative  agents  around  the 
state  to  encourage  them  to  take  a  more  aggressive  role  in  prosecuting  insurance  fraud  cases. 

c.  During  the  period  1 99 1  - 1 992, 1  participated  in  a  Department  of  Justice  task  force  to  draft  a  federal 
regulation  covering  contacts  by  prosecutors  and  agents  with  represented  persons.  This  regulation  is  of 
critical  importance  to  U.S.  Attorney's  Offices,  since  several  prosecutors  have  been  faced  with  state 
disciplinary  proceedings  for  their  conduct  in  supervising  undercover  investigations  and  in  dealing  with 
defendants  who  wanted  to  approach  the  government  directly.  I  was  mentioned  for  my  efforts,  along 
with  a  handful  of  other  attorneys,  in  the  Department  press  release  announcing  the  proposed  regulation. 
Attorney  General  Reno  directed  a  new  study  of  the  issue,  and  the  fmal  regulation  was  promulgated  in 

1 994.  It  safeguards  the  attorney-client  privilege  and  the  Sixth  Amendment  right  to  counsel,  while 
allowing  undercover  investigation  of  new  and  ongoing  criminal  conduct. 

d.  In  1 995, 1  was  asked  by  the  Department  of  Justice  to  chair  a  subcommittee  of  the  Insurance  Fraud 
Working  Group,  a  multi-agency  national  level  group  which  consists  of  representatives  from  the 
Department  of  Justice's  Criminal  Division,  U.S.  Attorney's  Offices,  investigative  agencies,  and  other 
federal  law  enforcement  agencies  with  responsibilities  in  the  insurance  area.  The  insurance  industry  is 
primarily  regulated  by  the  states,  and  my  subcommittee  includes  members  of  the  National  Association 
of  Insurance  Commissioners.  We  recommended  a  change  in  the  annual  fmancial  interrogatories 
submitted  by  insurance  companies  to  state  departments  of  insurance  to  deal  with  the  problem  of  "rented 
assets"  which  are  used  by  deceptive  officers  to  inflate  their  company's  balance  sheet.  This 

change  has  been  implemented. 

c.  For  the  past  two  years,  I  have  served  on  the  panel  of  neutrals  for  the  Northern  District 

of  Ohio.  I  did  not  receive  any  assignments  until  this  past  fall,  when  I  was  asked  to 
mediate  two  matters  in  November,  1 996.  I  was  able  to  settle  both  cases  in  a  single  session. 
The  strategy  I  used  was  to  come  up  with  a  dollar  figure,  and  supporting  rationale,  that  I 
felt  was  fair  and  then  attempt  to  get  each  side  to  accept  it    This  way,  neither  party  felt 
it  was  accepting  the  other  side's  offer.  1  found  the  process  intellectually  stimulating  ,  and  I  felt  a  sense 
of  accomplishment  at  saving  both  sides  the  expense  and  anguish  of  litigation.  1  spent  a  good  deal  of 
time  explaining  to  each  client  the  personal  costs  of  prolonged  litigation,  and  1  think  this  helped  facilitate 
a  settlement.  I  also  Uied  to  address  m  my  private  discussions  with  the  parties  both  the 
financial  and  the  emotional  components  to  the  dispute,  since  a  successful  resolution 
must  take  both  facets  into  account 
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FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income  arrangements,  stock, 
options,  uncompleted  contracts  and  other  future  benefits  which  you  expect  to  derive  from  previous  business 
relationships,  professional  services,  fum  memberships,  former  eniployers,  clients,  or  customers.  Please 
describe  the  arrangements  you  have  made  to  be  compensated  in  the  fiiture  for  any  fmancial  or  business 
interest 

None,  other  than  the  pension  benefits  from  my  2 1  years  of  federal  government  employment  and  the 
funds  I  have  in  the  federal  Thrift  Savings  Plan 


Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories  of  litigation  and  fmancial  arrangements  that  are  likely 
to  present  potential  conflicts-of-interest  during  your  initial  service  in  the  position  to  which  you  have  been 
nominated. 


If  1  detemune  that  my  pnor  association  with  a  party  or  matter  creates  a  conflict,  or  suggests  the  appearance  of 
impropriety,  I  will  recuse  myself.  If  1  see  something  that  raises  any  concern,  1  will  immediately  disclose  it  to  the 
parties  to  detennine  if  any  of  them  have  an  objection  to  my  handlmg  the  case. 

I  would  adhere  strictly  to  the  Judicial  Code  with  respect  to  any  matter  in  which  my  wife's  firm  (Hahn 
Loeser  &  Parks)  is  involved,  either  through  recusal  or  an  agreement  that  my  wife  would  not  receive  any 
compensation  from  the  matter.    1  would  also  not  handle  any  matter  with  which  I  had  any  involvement  while  at 
the  U.S.  Attorney's  Office.  This  would  mclude,  of  course,  my  own  investigations  and  cases,  as  well  as  those  few 
cases  where  I  have  been  asked  to  serve  as  a  consultant. 


Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment,  with  or  without 
compensation,  during  your  service  with  the  court?  If  so,  explain. 

I  have  no  plans  to  pursue  outside  employment  while  on  the  court   The  only  possibility  might  be  occasional 
teaching  or  lecturing  at  a  law  school  sometime  in  the  future,  or  participating  in  CLE  programs  as  a  speaker  or 
panelist. 


List  sources  and  amounts  of  all  income  received  during  the  calendar  preceding  your  nomination  and  for  the 
current  calendar  year,  including  all  salaries,  fees,  dividends,  interest,  gifts,  rents,  royalties,  patents,  honorana, 
and  other  items  exceedmg  S500  or  more 

See  attached  fmancial  disclosure  statements. 
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Please  complete  the  attached  financial  net  worth  statement  in  detail.  (Add  schedules  as  called  for). 
I  have  attached  the  completed  financial  net  worth  statemenL 


Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please  identify  the  particulars 
of  the  campaign,  including  the  candidate,  dates  of  the  campaign,  your  title  and  responsibilities. 

I  worked  on  several  political  campaigns  during  my  college  years,  in  a  low-level  volunteer  capacity. 
I  assisted  in  the  campaign  office  during  the  campaign  of  Arnold  Pinkncy  for  Mayor  of  Cleveland  in 
1 97 1 .  I  did  low-level  volunteer  work  for  the  presidential  campaign  of  George  McGovem  in  Ohio  and 
New  York  in  1 972.  When  1  began  employment  with  the  Department  of  Justice  in  1 976, 1  was  prohibited 
fi'om  participating  in  partisan  political  campaigns. 
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m.    GENERAL  (PUBLIC) 

An  ethical  coosideratioo  under  Canon  2  of  the  American  Bar  Association's  Code  of  Professional  Responsibility 
calls  for  "every  lawyer,  regardless  of  professional  prominence  or  professional  workload,  to  find  some  time  to 
participate  in  serving  the  disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

I  serve  on  the  legal  committee  and  the  Board  of  Trustees  of  Starting  Point,  a  child  care  resource  and  referral 
agency.  Many  of  those  served  are  low  and  modest  income  parents  trying  to  find  affordable  and  suitable  child 
care  so  they  may  work.  My  service  on  the  legal  committee  is  on  as-needed  basis.  I  have  served  on  the 
Strategic  Planning  Committee  for  the  past  year,  helping  the  agency  develop  a  plan  to  deal  with 
the  rapidly-changing  environment. 


I  take  an  active  role  each  year  in  the  Jewish  Welfare  Fund  Campaign,  which  raises  approximately  S2S  million 
annually  for  Jewish  agencies  in  Cleveland  and  overseas.  Local  Jewish  agencies  serve  clients  of  all 
races  and  religions,  and  much  of  the  money  raised  goes  toward  providing  social  services  for  those  Clevelanders 
who  cannot  afford  the  normal  fees.  I  served  as  co-chair  of  the  Attorney's  Division  for  two  years. 

I  have  chaired  the  Combined  Federal  Campaign  drive  in  the  U.S.  Attorney's  office.  This  is  the  national 
campaign  among  federal  employees  to  raise  money  for  local,  national,  and  international  charitable  organizations. 

Along  with  my  wife,  I  served  as  a  legal  advisor  for  many  years  for  Food  Communities  Organization  of  People,  a 
Cleveland  food  coop.  We  were  heavily  mvolved  in  the  complicated  process  of  helping  the  organization  grow  and 
move  into  a  new  building.  Due  to  its  location  and  reasonable  prices,  the  food  coop  is  the  main  grocery  store  for 
many  Cleveland  residents  of  low  and  moderate  income  in  the  University  Circle  area. 


The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states  that  it  is  inappropriate  for 
a  judge  to  hold  membership  in  any  organization  that  invidiously  discriminates  on  the  basis  of  race,  sex,  or 
rehgion.  Do  you  currently  belong,  or  have  you  belonged,  to  any  organization  which  discriminates— through 
either  formal  membership  requirements  or  the  practical  implementation  of  membersnip  policies?  If  so,  list  with 
dates  of  membership.  What  have  you  done  to  try  to  change  these  policies? 

I  am  not  a  member  of  any  organization  which  discriminates  on  the  basis  of  race,  sex,  or  religion.  As  a 
practical  matter,  many  of  the  Jewish  community  organizations  to  which  I  belong  are  composed  voluntarily 
of  Jewish  members. . 


Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for  nomination  to  the  federal 
courts?  If  so,  did  it  recommend  your  nomination?  Please  describe  your  experience  in  the  entire  judicial 
selection  process,  from  beginiung  to  end  (including  the  circumstances  which  led  to  your  nomination  and 
interviews  in  which  you  participated). 

Senator  Glenn  appomted  a  5-member,  bipartisan  commission  in  January,  1 997  to  evaluate  and  recommend 
candidates  to  fill  the  two  vacancies  on  the  federal  distnct  court  for  the  Northern  District  of  Ohio    The  committee 
ultimately  ranked  four  candidates  in  order  of  preference,  I  was  ranked  second.  Senator  Glenn  followed  the 
committee's  recommendation,  and  in  early  May,  he  announced  that  he  was  recommending  Stark  County,  Ohio 
Common  Pleas  Judge  James  Gwin  and  me  for  the  two  positions. 
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All  candidates  were  required  to  complete  a  detailed  written  questionnaire  pattenied  upon  the  Senate  Judiciary 
Committee  Questionnaire.  In  addition,  the  committee  encouraged  candidates  to  obtain  letters  of  reference.  I 
contacted  numerous  members  of  the  legal  and  general  community  with  whom  1  have  worked  and  been  associated, 
and  encouraged  them  to  write  and  call  the  committee  members   The  committee  spent  approximately  five  weeks 
reviewing  all  the  written  submissions,  and  then  interviewed  1 5  of  the  28  applicants  on  April  30  and  May  1 . 
1 997.  My  interview  was  April  30.  and  I  was  impressed  with  how  much  the  committee  members  knew  about  my 
background  and  the  probing  nature  of  their  questions. 

Following  Senator  Glenn's  announcement,  1  received  a  large  packet  of  forms  trom  the  White  House,  and  a 
telephone  call  from  a  representative  of  the  Department  of  Justice.    I  went  to  Washington.  D.C.  on  May  2 1 .  where 
1  was  interviewed  by  Department  of  Justice  officials.  TheoflGcials  also  conducted  a  background  investigation 
in  late  May  and  early  June,  contacting  judges  and  lawyers  with  whom  I  have  had  contact. 

The  fu^  week  of  June.  1 997.  my  completed  forms  were  submitted  to  the  FBI  and  the  American  Bar  Association. 
I  was  interviewed  by  a  retired  FBI  Special  Agent  on  June  6.  1 997  as  part  of  my  FBI  background  evaluation. 
On  June  1 8,  1 997,  the  ABA  representative  who  conducted  my  ABA  background  evaluation  came  to  Cleveland  to 
interview  me. 

Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with  you  any  specific 
case,  legal  issue  or  question  in  a  manner  that  could  reasonable  be  interpreted  as  asking  how  you  would 
rule  on  such  case,  issue,  or  question? 

I  have  had  no  conversations  with  anyone  in  the  screening  process  concerning  how  I  might  rule 
on  a  specific  case,  legal  issue,  or  question.. 

Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society  generally,  has  become 
the  subject  of  increasing  controversy  in  recent  years   It  has  become  the  target  of  both  popular  and  academic 
criticism  that  alleges  that  the  judicial  branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of 
government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle  for  the  imposition 
of  far-reaching  orders  extending  to  broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  afiirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight  responsibilities. 
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The  federal  judiciary  is  a  coequal  branch  of  govemment  Whilejudges  should  not  usurp  the  role  ofCongress  or  state 
legislatures  to  make  the  laws,  or  the  role  of  the  President  or  the  Governors  to  carry  out  the  laws,  federal  judges  must  interpret 
the  laws  and  measure  them  against  the  yardstick  of  the  Constitution.  It  is  not  by  accident  that  we  live  under  the  oldest 
constitutional  govemment  on  earth.  The  genius  of  the  Foundmg  Fathers  was  their  ability  to  design  a  system  that  was  both  fum 
and  flexible  enough  to  stand  the  test  of  time 

Having  worked  as  a  significant  participant  in  the  federal  process  for  twenty  years,  I  have  an  excellent  understanding 
of  the  delicate  balance  among  the  three  branches  of  govemment,  particularly  in  criminal  cases.  It  is  the  absolute  prerogative 
of  Congress  to  pass  the  laws,  and  the  absolute  prerogative  of  the  Executive  Branch  to  enforce  the  laws  It  is  not  appropriate 
for  a  judge  to  inject  his/her  personal  belief  as  to  the  merits  of  a  particular  statute,  or  the  wisdom  of  a  particular  prosecution, 
into  the  decision-makmg  process  directly  or  mdirectly,  as  by  givmg  signals  to  the  jury. 

Federal  judges  are  obligated  to  give  substantial  deference  to  the  decisions  of  Congress  and  to  search  for  an 
interpretation  of  a  challenged  statute  ttiat  is  consistent  with  the  Constitution.  Because  of  the  constitutional  checks  and  balances, 
which  subject  legislative  action  to  judicial  review,  change  m  our  society  generally  is  made  in  increments.  Our  country  has 
generally  not  experienced  the  radical,  overnight  shifts  that  are  the  hallmark  of  many  other  democracies. 

On  the  other  hand,  one  of  the  distinctive  features  of  our  system  is  its  self-corrective  nature.  If  the  Supreme  Court 
interprets  a  statute  in  a  manner  with  which  Congress  disagrees,  Congress  is  free  to  amend  the  statute  or  otherwise  clarify  the 
ambiguity.  A  case  in  point  is  the  federal  mail  fraud  statute,  1 8  U.S.C.  Section  1 34 1 .  For  years,  virtually  every  federal  court 
that  had  faced  the  issue  held  that  the  crime  of  mail  fraud  encompassed  a  scheme  to  defraud  the  public  of  the  honest  services 
of  its  employees.  This  "mtangible  rights"  theoi-y  was  one  of  the  primary  vehicles  used  by  federal  prosecutors  against  corrupt 
state  and  local  officials,  hi  1 987,  the  Supreme  Court,  m  McNallv  v  United  States.  483  U.S.  350,  held  that  the  mail  fraud 
statute  covered  only  schemes  the  object  of  which  were  to  deprive  the  victim  of  some  tangible  economic  interest.  Congress 
decided  that  the  Supreme  Court  was  wrong,  and  promptly  passed  1 8  U.S.C.  Section  1 346,  which  specifically  provides  that 
the  mail  fraud  statute  covers  schemes  to  depnve  victims  of  the  mtangible  right  of  honest  services. 

Those  who  designed  our  system  of  govemment  deliberately  created  one  branch  whose  members  would  not  be  elected 
and  would  have  life-tune  tenure,  and  charged  it  with  the  responsibility  of  safeguarding  the  Constitution.  This  unique  feature 
of  the  federal  judiciary  is  the  source  of  its  critical  independence.  I  spent  one  week  in  the  former  Soviet  Union  in  1 988  visiting 
Jewish  famUies.  Having  ghmpsed  first-hand  what  life  m  a  country  can  be  when  the  constitution  was  nothing  more  than  empty 
words,  I  came  home  far  more  appreciative  of  the  wisdom  and  understanding  that  has  gone  into  the  creation  and  preservation 
of  our  system  of  government.  It  certainly  is  imperfect,  but  it  is  just  as  certainly  the  best  system  ever  devised. 
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Nomination  Report 


/Upon  Kt^rrd  &y  itu  EOiict 
lUJorm  Act  afJM9.  hib  L  No. 
101-194.  No<ftmiitr  30.  1M9 
a  V.S.C.  App  4  .  Stc  101-1121 


1.  Penoo  Reporting         (Lost  rumi£,fint.midJU  imixial) 
Polster,    Dan  A. 


2,  Court  or  Orfamxalioa 

U.S.    Dist.    Ct..,    ND   Ohio 


3.  Datt  of  fUpoft 

07/31/1997 


4.  Title  (Article  111  judges  indicau  aeave  or 

renior  sums:  magistrau  judges  indicate 
fidl-  or  pan-time) 

D.S.  District  Judge — Nominee 


5.  Report  Type  (check  type) 
X     Nominilion.    Dile    07  /31  /97 
Initial  Annual  Fia 


<.  ReporliB(  Period 

01/01/1996 

lo 
06/30/1997 


8.  On  the  basb  of  tke  in/omudoo  contained  in  this  Report  nod  any 
nodificAtiatts  pertaining  thereto,  it  b  in  my  opinioo,  in  compliance 
with  applicable  laws  and  refulalions. 


Reriewing  Officer 


7.  Chambers  or  Oflkc  Address 

U.S.  Attorney's  Office 

600  Superior  Ave.  E.,  Ste.1800 

Cleveland,  Ohio  44114 


MFOFTAffT  NOTES:  The  instrucaons  accompanying  this  form  must  be  followed.    Compleu  all  parts, 
ehxcbng  the  NONE  box  for  each  section  whirr  you  have  no  reportable  it\fonnntion.   Sign  on  the  last  page. 


NAME  OF  ORGANIZATION  /  ENTITY 


I.    POSITIONS      (Repormtg  individual  only:  see  pp.  9-13  of  Instructions) 

POSITION 

j   NONX  (No  repoitable  positions.) 
-  Lifetime  Trustee  Cleveland  College  of   Jewish  Studies 


2  Lifetime   Trustee 


Agnon  School 


Jewish  Community   Federation  of   Cleveland 


n.      AGREEMENTS    (Reporting  individual  onh:  see  ppl4-17  of  l, 

DATE 


PARTIES  AND  TERMS 


I I 

-  1996-97 


NOVE    (No  reportable  igreemenls.) 


U.S.  Civil  Service  Retirement  System  (CSRS)  benefits 


III .      NON-INVESTMENT  INCOME        (Reporting  individual  and  spouse:  see  pp.  l$-23  of  Instructions.) 

DATE  PARTIES  AND  TERMS 

I  NONX    (No  reponabie  non-invcstmenl  income.) 

:  1996-97    Hahn,  Loeser  S  Parks  (law  firm)  (S) 


GROSS  INCOME 

(yours,  not  ipouie's) 


429 


FINANCIAL  DISCLOSURE  REPORT 


Nimc  or  PertoD  Rcponiag 
Polster,    Dan  A. 


Due  of  Report 
07/31/1997 


IV.    REIMBURSEMENTS    and    GIFTS    -  uxuponiuon,  todpnj.  food,  enuiummenl. 

fln£ludet  those  to  spouse  and  dependent  children:  use  the  parentheocals  'fSJ '  and  '(DC)  '  to  ii^cau  rrponabU  rtimbunements  and  fifts  reeexved  by  spouse 
and  dependent  children,  respecavefy.   See  pp.  26-29  oflnsirucaons.) 


SOURCE 

NONE   (No  luch  rtporuble  reimbuncmeiiu  or  gifts) 


DESCRIPTION 


Exempt 


V.    OTHER  GIFTS 


(Jneludes  Otose  to  spouse  and  dependent  children; 
respecavefy.   See  pp-  30-33  of  Im 


SOlfRCE 

NONE    (No  juch  reporubic  gifts) 


f  the  parentheocals  '{Si'  and  '(DC)  '  to  indicate  other  gifis  received  by  spouse  and  dependent  children, 

DESCRIPTION  VALUE 


Exempt 


VI.    LIABILITIES 

(Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible /or  liabiliry  by  using  the  parentheacal  *(S)  'for  separate 
liability  of  the  spouse.  '(J)  'for  joint  liability  of  reporting  individual  and  spouse,  and  '(DC)  'for  UabiUry  of  a  dependent  child.    See  pp.  34-36  of  Instructions.} 


CREDrrOR 

NONE     (No  reporubic  lUbililies) 


DESCRIPTION 


VALUE  CODE* 


American  Express  Co. 


Discover  Card  (J) 


Connecticut  General  Ins.  Co. 


Travel  and  Entertainment  Card 

J 

credit  card 

J 

credit  card 

J 

borrowing  cash  value  of  univ.  life 

K 

•VALCODES :J-S15.0(X)orlcji  K-$15.(X31-S50.(X)O  L=$50,001  to  $100,000  M»J100,001-$250.000  N-J250,001-J500.000 

O-SSOO.OOI-SI.OOO.OOO    Pl=$l.000,00l-$S.OOC,000    P2=S5.000,001-S25.000,000    n<=S23.000.001-SSO.OOO,000    P4-SS0.0O0.0OI  or  more 
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Nime  of  Person  Reporting 

Polster,    Dan  A. 


DaU  of  Report 

07/31/1997 


-  income,  vahu.  trantactians  ftnciudes  thoje  o/spoi 

VII.    Page        IINVESTMENTS  and    TRUSTS        depmUrj  MUtrm.   U,  pp.  37-i*  of  InsBwMon,.) 


A. 
Ducnption  of  Asseu 

Indicale  when  appUcabU.  owner  of 
the  asset  by  using  the  partruhetieal 
'(J}'forjotni  ownership  of  reporting 
individual  and  spouse.  '(S)  '/or  sep- 
eraie  ownership  by  spouse.  '(DC)' 
for  (rwnershtp  by  dependeni  child. 

Place  '(XJ '  after  each  asset 
esemplfrom  prior  disclosure. 

B. 

Income 

duiios 

leponing 

period 

C. 

Grou  value 

at  end  of 

repotting 
period 

D. 

Trmnaacliooi  during  reportirv  period 

Exempt 

(1) 
Ami 
Code 
(A- 

H) 

(2) 
Type 
(e.g., 
dividend, 
rem  or 

(1) 

Value 
Code 
(J-P) 

(2) 

Value 

Melhod 

Code 

((}.W) 

(1) 
Type 
(e.g.. 
buy.  acD, 
merger, 
redemp- 
tion) 

If  not  exempt  from  disclosure    Exempt                                 i 

C) 

Date: 

Month- 
Day 

0) 

Value 
Code 
OP) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/aeller 
(ifpriviie 
truuectioD) 

1            1     NONE  (no  repoiuble  incomc.auets.  or 
1                              transacUoiu) 

1     1  Money  Market    Funds 

A 

Interest 

J 

T 

2  Cuy.    Cty  Ohio   Hosp.    Bona 

A 

J 

T 

3  Li-.-.;e   B.ue  Valiey,    Mc .    Sewer 

Dist.    Bond 

C 

interest 

K 

T 

1     4«cn-.    Cty  Mary-and   Hosp.    Bond 

A 

-■ 

T 

1     '""   '""'""°" 

A 

Dividend          J 

T 

!     6  Sprint   common 

A 

Dividend 

J 

T 

A 

T 

3e-    ^or-.T.jnica,_ons    common 

] 

A 

Dividend 

J 

T 

1     5   Servicer.aster   Ltd.    common 
1 

A 

Distributi 

K 

T 

llOMerril:    Lynch   Dev.    Cap.    Market 
1         Fund 

A 

Dividend 

K 

T 

11  Merrill  Lynch  Global  Alloc.    Fund 

C 

Dividend 

K 

T 

[l2Merrill    Lynch   Latin  Ajner.    Fund 

A 

Dividend 

J 

T 

13  Merrill    Lynch    Pac.     Fund 

A 

Dividend 

K 

T 

i;   Small    cap  World    Fund                   1 

A 

Dividend 

K 

T 

IrSccKwell    ccrj-,=r.                                  1 

A 

Divioena 

Y. 

T 

16  Steris   cor.,on                                        \ 

A 

dividend 

J 

T 

1"  Ain    fund                                                            \ 

C 

Dividend 

K 

T 

1  Int'Oain  Coda.  A-$l. 000  or  less                     B^$1.0OI-S2.5OO                  C=S2.501-J5.000                       I>-J}.00l-S15.000                     E-$15.001-S50.000 
(ColBl.D4)      F-S30.001-J10O.0OO              otsiOO.OOl-Sl.OOO.OOO        H1=S1. 000,00 1-S5.000.000       H2-$!.000,001  ormore 

JVilCodK          >S13,000orless                   K-$13.001.S50,000               L-S?0,001-S100,000 

M-J100.001-S2 

50,000            N-$230,001-$500.000 

(ColCl.D3)     OS500.001-S1.000.000        Pl-S1.0O0.001-S5.OOO,000  P2-S5.000.001-$25,000,000 

P3-S25.0O0.001 

$30,000,000  P4.S50.000.00  lor  more 

3  Val  .MOi  Co<les    Q-Appraisal                            R-Cost  (real  eslalc  only) 
(Col  C:)             U-Book  Value                         V-Olher 

S 

Assessment                                     T-Cash/Mariccl 

W 

-Estmuied 
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Date  of  Repon 


—  incomt.  vaiiu.  tranxaeaons  (fftcW«f  those  of  tpoute  and 

VII.  Page     2  INVESTMENTS  and  TRUSTS     itpcMm  children.  Setpp.  37-S4o/inmciic«s.) 


A 
DcKnption  of  Atseu 

Indicau  when  appLcabU,  owntr  of 
Oie  asset  by  using  the  parenthttieai 
'(Jj  'far  joint  ownership  of  reporting 
individual  and  spotise.  '{SJ'fortep- 
erau  ownership  by  spouse ,  '(DC)' 
for  ownership  by  dependent  child. 

Place  'pO '  after  each  asset 
exempt  from  prior  disclosure. 

B. 

bMOK 

durinf 

reponing 

period 

C. 

GfMt  value 

•lead  of 

reporting 

period 

D. 

Tnoaelions  during  reporting  period 

Exempt 

(1) 

Ami. 

Code 

(A- 

H) 

(2) 
Type 
(e.J.. 
dividend, 

interest) 

(1) 

Value 

Code 

a-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

(1) 
Type 
(eg-, 
buy, teU. 
merger, 
redemp- 
tion) 

If  not  exempt  from  disclosure     Ex  emp  t                                   1 

a) 

Date: 

Month- 
Day 

(3) 

Value 
Code 
(I-P) 

W 
Gain 
Code 
(A-H) 

(5) 
Identity  of 

buyer/seller 
Of  private 
transaction) 

NONE  (no  irporuble  incomcuseu.  or 
tnnMctioas) 

18  Dreyfuss    Prem.    Mun.    Bd   Fund 

C 

Dividend 

L 

T 

13  rlrr.cc  Adv.    Target    Fund 

c 

Dividend 

K 

T 

20  Kemper   Kijr.    Inc.    Trust 

A 

Cividend      1    J      |     T 

1 

A 

Diviceno 

J       1      T 

1 

1  :: --.tec   Telepnone   comron 

A        Divider.a 

'  !  ' 

23  Access   com.Ticn 

A 

Civiaend 

J 

" 

24  Transistor  Devices   comnon 

A 

Dividend 

J     1    w 

:=  Transistor   Oev.    common    iSI 

A 

Dividend 

K      1      W 

2c   Japan    Fund    (Si 

A       |Dividend 

J       1      T 

l~  Vanguarc    Fund    (SI 

A        Dividend 

J 

T 

28  Comm.    Ed.    preferred 

A 

Dividend 

J 

T 

29  National   City  Bank-check. 

A 

Interest 

J 

T 

;;  ^at:c^,e;clty  Bank-check    IS; 

A 

Interest 

J 

T 

;;   :.at.or.i:    City   Bank— CD 

A 

Interest 

J           T 

5:.vationa:    City  Bank— CD      (S! 

A 

Interest 

J 

T 

j5  Or.c    Savings — savings 

A 

Interest 

J 

T 

3i  IRA-Ohlo   Savings   Bank 

e 

Interest 

J 

T 

llDC(3»inCoda  :A-J1.000ocl«D                     B-J1.001-S2.500                  C-S2.501-J5.000                       D-$5,OOI-$15,000                     E-$15.001-$JO.OOO 
(ColBl.DM)      F-$50.001-SI00.0O0              C-SIOO,001-SI,000.000        H1-S1.000.00I-S5.000.000       H2-$5,0OO.0Ol  ormore 

:Vil  Codes          J-J15,000orl«»                   K-$13.001-S50.00O               L-S50.001-S100.000              M-$100.001-J230.0OO            N-$J5O.0Ol.S50D.OOO 
(Col  CI.D3)     O-S500.001.Sl.000.000        Pl-S1.000.001-$5.000.000  P2-S3.0OO.0Ol-S23.0OO.0OO  P3-S23.0O0.OOl-S5O.0O0.00O  P4-$50.000.001  ormore 

3  \al  Mlti  Codes    Q-Appraisal                            R-Co 
(Col  C2)             L-Book  Value                         V-(3l 

0(rej 
her 

estate  only) 

S 
Ml 

Assessment 
-Esumated 

T- 

Cash/Market 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Pcnon  Reporting 

Polster,    Dan  A. 


Date  of 

07/3 


Repon 
1 /1997 


_, f  findi^a  dtoM*  cfgpouM*  and 

VII.    Page       3  INVESTMENTS  and    TRUSTS       deprnd^  chUdrtn.   set  pp.  37-54  cfbumscHont.) 


A. 
DeKtipliooofAneu 

Indicau  wlurt  appicabU.  mmtr  of 
the  auet  by  uiing  the  pcrtntheacal 

1    'fjj  'for  joint  OMiershtp  oj reporting 

1  individual  and  tpoiue.  -(Si'Jorsep- 

erale  o>^ership  by  spouse.  '(DQ' 

for  OMTurzhip  by  dependent  child. 

1       Place  'PCJ '  after  each  asset 
]        exempt  from  prior  disclosure. 

B. 

Income 

during 

icponiat 

period 

C. 

Grot*  value 

II  end  of 

repoftias 

period 

D. 

Transactions  during  repotting  period 

Exemp  t 

(1) 

Am. 

Code 

<A- 

H) 

(2) 
Type 
(e-f.. 
dividend, 

interest) 

0) 

Value 

Code 

a-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

(1) 

Type 

(«g.. 

buy,  aeU. 

tiKiger. 

retlctnp- 

If  001  exempt  from  disclourc     Exempt                                  1 

C) 
Date: 
Month- 
Day 

(3) 

Value 
Code 
(J-P) 

(«) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/icller 
Ofprivau 
transaction) 

1     NONE  (no  reponible  mcome,.Meu.  or 
I             1                  mnuctioos) 

2i  IRA-Ohio   Savings   Bans    ISI 

B 

Interest 

J 

T 

jc   ;i^^-Fru3er.tial    Equity    Func: 

1 

A 

Divider.o           K 

' 

1  3^  !?.-.-?-■-:.    Equity   Fund    [S] 

A 

Dividend          K 

T 

;2-'J.3.    T-rift    Savings    Plan 

E 

Dividend 

L 

T 

|3:-.;:,K.      ,.=  , 

40                Plir.co    Total    Ret.       Fund 

A 

Dividend         K 

T 

i;:              Kut.    Series   Qual    Fund 

B 

Dividend 

K 

T 

Ai              Ficelity  Adv.    Growth   Fund 

B 

Dividend 

K 

T 

:  <j               S.-a-^a-/v.-ine    Fund 

A 

Dividend 

K 

T 

•  ii              Pioneer      Cap.    C:.    Fund 

1 

B 

Dividend 

T 

!(£H=-:0:    Pro;.      Managed    ISI 

E 

Distributi 

M 

T 

1  4c  Joshua    Polster    (DC) 

;  ;t            Xoney  Marn-t    Fund 

A 

interest 

J 

T 

48             Hanna   Mining   common 

A 

Dividend 

J 

T 

-■?           rV   roya:    :-tch    co-rmon 

A 

Dividend 

J 

T 

A 

Dividend 

J 

T 

Si            Verrill    Lynch   Drag.    Fund 

A 

Dividend 

J 

T 

1  IncGam  Codes  A-S  1.000  or  less                     B-$1.001-S1500                  C-J2.501-S3,00O                       D-J3,001-$15,000                     E-$15.001-$30.000 
(CoIBl.W)      F-$50.001-J100.000              G-JlOO.OOl-Sl.000.000        HI -SI. 000.00 1-S5.000.000       IC-S5.000.001  or  more 

JValCodes:          J-S15.000  or  less                   K-$15.001-$30.000               L-S30.001 -SI  00.000              M-$100.001-$250.000            N-S230.001-$500.000 
(Col  C1.D3)      0-S500.001-JI.000.000        Pl-$1.000.001-S3.000.000  I>2-S5.OOO.0Ol-S25,OO0.0O0  P3-S23.0OO.O01-S50.OOO.0O0  P4-S50.000,001  ormore 

3  Vil  Mlh  Co<ies    Q-Appraisal                            R-Ct 
(Col,  CZi             U-Book  Value                         V-O 

«(r«. 
Jier 

efialeonly) 

S 

-Asscssinenl 
-EsUmaled 

T- 

Caih/Xfarkel                                               1 
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FINANCIAL  DISCLOSURE  REPORT 


Nune  of  Pcraoo  Rq>orUQg 
Polster,    Dan   A. 


D«ic  of  Report 
07/31/1997 


-  ineomt.  value,  rraniactioru  finctudei  ihose  oftpouxe  and 

Vn.    Page       4  INVESTMENTS  and    TRUSTS        Jrp<nde7U  chiUrm.   Stc  pp.  37-34  o/lnmullons.) 


A. 
Descriplion  of  Ajjeu 

Indieau  wiurt  oppticabU.  owntr  of 
ihe  asset  by  tiling  tfu  parenthetical 

B. 
Income 

during 

Rponinc 

period 

C 

Grots  value 

tl  end  of 

reponisf 

period 

D. 

Trvoaactioos  during  reporting  period 

Exempt 

'(Jj  'for  joint  o^vnenkip  oj  reporting 
individual  md  spouse.  '(S)  'for  sep- 

(1) 

Ann. 

Code 

(A- 

H) 

(2) 
Type 
(e.I.. 
dividend, 

imeieft) 

(1) 

Value 
Code 
(I-P) 

C2) 

Value 

Method 

Code 

(Q-W) 

(1) 
Type 
(eg., 
buy.  tell, 
merger, 
redemp- 
tion) 

1/  not  exempt  from  disclosure          Exemp  t                              1 

erau  ownership  by  spouse,  '(DC) ' 
for  tntnershtp  by  dependeni  child. 

Place  'flCJ  '  after  each  asset 
txemptfrom  pnor  disclosure. 

(2) 
Dale: 
Month- 
Day 

(3) 

Value 
Code 
0-P) 

«) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/scUer 
(li  private 
transaction) 

1     NONE  (DO  reponible  incomctiKU,  or 
irmnsActioQS) 

52            M.    Lyncn  Glob.    All.    Fund 

A 

Dividend 

J 

T 

53           K.Lync.l  Bond  H.    Inc.    Fund 

A 

Dividend 

J 

T 

5«           S.'nallcap  World   fund 

A 

Dividend 

K 

T 

55           Transis-or   Devices   common            A 

Dividend 

K 

W 

5c           IS.S.    Treas.    Zeros                               A 

Interest 

J 

T 

51            Wend/'s    common 

A 

Dividend 

J 

T 

]  S3             Cisn-y    corr.mon                                           |A 

Dividend 

J 

T 

39            Sza-e  of   Israel    Bond                      1;^ 

Interest 

J 

T 

6C              Ford    common                                              lA 

Dividend 

J 

T 

1  6:            CCT.Ti.      Edison   pref.                         |A 

Dividend 

J 

T 

6:             Unicom    common                                            A 
1 

Divideno 

J 

T 

il           Warburj    Pmcus   Grovrth                     A 
1 

Dividend 

J 

T 

ii  Shira    PolsTier    (DCl 

c5           Money  Market    Fund 

A 

interest 

J 

T 

66           C.^ina    Power   and   Light   common 

A 

Dividend 

J 

T 

6"            Transistor   Devices   common 

A 

Dividend 

K 

H 

66           Merrill    Lynch   Drag.    Fund 

=, 

Dividend 

J 

T 

1  tac/Oam  Codes  A-Sl.OOO  or  te                     B-SI.001-R.500                   C-K.501-J5,000                       D-I5.OO1-S15.0OO                     E-$  15.001 -$50,000 
(ColBl.CM)      F-SSO.OOl-SIOO.OOO              G-SIOO.OOl-Sl.000.000        Hl-$1.000.001-J5,000.000       H2-S5.000.001  ormott 

2VilCodes:         J-Sl  5.000  or  IBS                   K-S15,001-S50.000               L-$50.001-S100.000              M-SIOO.OOI-HJO.OOO            N-K50.0OI-J5O0.OOO 
(Col  CI.D3)     O-S500.00l-Sl.000.000        P1»S1.000.001-$5.000.000  P2-$5.000.001-S25.000.000  P3-S25.000.00 1-550.000.000  P4-S50.000,001  ormore 

3  Val  Mlh  Codes    Q-Appnisal                               R-Co 
(Col  C:)              U-Book  Value                           V-Ot 

st(rja 
her 

estauonly) 

S 

Assessment 
-Eatimaled 

T- 

Cash/Market 
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FINANCIAL  DISCLOSURE  REPORT 


NuM  of  Pnrco  Reponui 
Polster,    Dan  A. 


DauofRcpon 
07/51  /1997 


—  bu-onw,  vain*,  trwuaaiolu  (Inctudes  thost  of  spouse  oFid 

Vn.  Page     5  INVESTMENTS  and  TRUSTS     dtpriubm  MUrm.  S€,  pp.  i7.s4  cfbutmaums.) 


A 
DeKripiionof  Amcu 

Jndicau  whirt  appUeabU.  owner  of 

'Ul' for  joint  ownership  of  reporting 
Individuol  and  spouse,  '(S)  'for  sep- 
erau  ownership  by  spotdse.  '(DQ ' 

Place  '(X) '  after  each  asset 
exempt  from  prior  disclosure. 

B. 

Incomt 
during 
leponui 

C. 

Cron  value 

aland  of 

D. 

Tranaactioos  during  reponing  period 

Exemp  t 

(1) 

Am. 

Code 

(A- 

H) 

(2) 
Type 
(•■f., 
dividend. 

inured) 

(1) 

Value 
Code 
(I-F) 

Value 
Melhod 
Code 
(Q-W) 

(1) 
Type 

Ce.|.. 
buy,  sell. 

lion) 

1/  not  exempt  ftom  diiclosure      Exemp  t 

(2) 
Date: 
Moedi- 
Dey 

(3) 

Value 
Code 
0-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Idemiiyof 

buyer/aeller 

Ofprivaie 

traniaction) 

1    NONE  (DO  r«i>oit«bl«  iaconctneu,  or 
[                  tnnuclions) 

69            Merrill,    Lynch   Glob.   Ail. 
Fund 

B 

Dividend 

K 

T 

70            yerrlll.    Lynch    Pac.    Fund 

A 

Dividend 

J 

T 

::            y..    lyncn   H.    Inc.    Ba.    F-nd 

A 

Civioena 

J 

T 

72            S.T.allcap  World    Fund 

A 

Dividend 

J 

T 

73           State   o;   Israel    Bond 

A 

Interest 

J 

T 

"'            f="   =°""-°" 

A 

Dividend 

J 

T 

75            CtT.-«.    Edijon  pref. 

'^ 

Dividend 

J 

T 

-i           LT.-cor-  conunon 

A 

Dividena 

J 

T 

77             •.;,;=..-;    ?.noua   Growtn 

■^ 

Divioer.c 

J 

T 

76  liana    Polster    IOC) 

79          Money  Market 

A 

Interest 

J 

T 

80           Transistor   Devices   cotmion 

A 

Dividend 

K 

H 

81           Merrill,    Lynch   Drag.    Fund 

A 

Dividend 

J 

T 

S:            M. Lynch   Glob.    All.    Fund 

A 

Dividend 

J 

T 

;j           State   Street   Research 

A 

Dividend 

J 

T 

8.:           State  of  Israel   Bond 

A 

Interest 

J 

T 

95           Ford  comon 

A 

Dividend 

J 

T 

line  Cain  Coda:  A-$1.000  or  leu                    B-Sl.OOl-SUOO                 C-R301-S3.000                      D-J3.001-$  13.000                   E-$1S.001-J50.000 
(ColBl.D4)      F-S30.001 -SI  00.000              0-S100.001-$!.000,000        Hl-J1.000.001-J3,000.000       H2-I3.000.001  ormore 

:Val  Codes          J-SI3,000or  lea                   K-S13.001-S50.000               L-S30.0ai -SI  00.000              M-SIOO.0OI-S33O.00O            N-£25O.00l-S3O0,00O 
(Col.  C1.D3)     O-S500.001.$l.000.000        Pl-S1.000.00l-$5.000.000  P2-S3.0O0.001 -S3 3.000.000  P3-$35.OOO.OOl-S5O.OOO.0OO  P4-S30,000.00l  crmore 

3  \  il  .\lih  Codei:  ()-AppniuI                            R-CoB  (real  cfUU  only)                            S- AMimnnl                                     T-Calk'Maikal 
(Col  CI)             U-Book  Value                         V-OUxr                                                     W-EBimalcd 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Peraon  Repoiting 

Polster,    Dan  A. 


Dite  of  Repoit 
07/31/1997 


-  income,  value,  transacoons  fincUuUs  ihose  o/spom 

VII.  Page     6  INVESTMENTS  and  TRUSTS     i^p^ndauchiidr^.  s^ipp.  37.S4ofim 


\ 

Dcschpiion  of  Assets 

indicau  where  applicable,  owner  of 
the  asset  by  using  the  parenihtticat 
'(J)'  for  }Oint  ownership  of  reporting 
individual  and  spouse .  '(S)'Jorsep- 
erau  ownership  by  spouse.  '(DC)  ' 
for  ownership  by  depertd^m  child. 

Place  '(X) '  afier  each  asset 
exempt  from  prior  disclosure. 

B 

Income 
during 
reponing 

C                        D 

Gross  value       Transacuons  during  reponing  period 

a(  end  of 

repoTUng 

period                          Exemp  C 

(I) 

Ami. 

Code 

(A- 

H) 

P) 

Type 

(e.J.. 

dividend. 

rem  or 

inUTCSt) 

(I) 

Value 

Code 

0-n 

ra     j  (I) 

If  not  exempt  from  disclosure    _                                                  . 
*                         Exemct                             1 

Melhod 

Code 

(Q-W) 

(e.g.. 
buy,  acU, 
merger, 
redemp- 
tion) 

(2) 
Date: 
Moolh- 
D.y 

(3) 

Value 
Code 
O-P) 

(4) 
Gain 
Code 
(A-H) 

(5)                                                        1 

Identity  of 

buyer/seller 

Of  private 

transaction) 

J     NONX  (no  repomble  income .auets,  or 

[                  tnnucuons) 

18c            CcriLT..    Edison   pref. 

A 

Dividend 

J 

T 

6"             Unicorr    common 

A 

Dividend 

J 

T 

ee            Warcjrg    ?ir.CL.s   Growth 

A 

Dividend      j   J 

T 

99  L«wis    Palster   Fam.    Trust   •- 

1 

\  9C            State    cf    Israel    Bone 

T 

i ''      '""''  ''"'" 

A      |:iv;a«nc      ,  : 
1                      i 

T 

...,.=.   Money  Ha.Ke-.                       |e       j:-.-.=.es-.       jK 

'-            -■-•    "■■•'■■■  "-'--^ 

A       llnteresi       ,    J 

94             Ci-v«.    Chio   Katerworics   Bonds 

D 

inheres.       |. 

T 

1  55           Cric   S^ate   CID   Bonds 

C       jlnterest         L 

T 

!-           -—on 

A      iDivldend      1    J 

T 

?"           .a.Tpa.    Isra»:    Preferrea 

A       rivioend      1    j 

1 

T 

96            :nc.    Dev,    Ban<   of   Israel 
Pi-ef. 

A 

Diviaend 

^ 

T 

;  ?=           Jcnnson   t  Jennson  conn. 

A        Dividend 

K 

T 

;;           i;a;i=na:    Z-.-.-;   Bank   comir.. 

A        Dividend      1    k 

7 

C:            Keyccrp    corj--r 

A        lividend          K 

T 

;;            Oracle   common 

^       lOivioend 

1 

K 

T 

1  Inc  Gam  CodM  A-S  1.000  or  less                     B=SI.OOl-S:.50O                  C»$2.50I-S5.0O0                       D-S3.0O1-S15.0O0                     E-S15.0Ol-$30,0OO 
(Ci>lBI.D4)       F-S50.00I-S100.000              0-Sl 00.00 ISl.OOO.OOO        Hl-$1.000.001-S5,000.000       H2-I5.000.001  or  more 

:VjlC,Hles          J-S15.000orless                   k-SI  5.OOI-S50.0O0               L-S50.001-S100.000              M-$100.O0l-$250.0OO            N-S250.001-$300.000 
(Col  C1.D3)     O-S500.00l-SI.000,000        PI-SI.OOO.OOl-SJ.OOO.OOO  P2-$5.OOO.O0l-S25.OOO.OOO  P3-S23.000.001-$30.000.000  P4-$30.000.001  ormore 

3  Val  Mill  Codes:  Q-Aj>praisal                            R-Cosl  (real  csuie  only)                             S-Ajjoiniaa                                     T-CiaWMirtcel 
(Col  C2)             U'-Book  Value                         V-Olher                                                     W-Eaimaled 
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FINANCIAL  DISCLOSURE  REPORT 


Nunc  of  Pcnon  Reponing 
Polster,    Dan   A. 


Dalcof  Rcpon 

07/31  /1997 


^^  -  income,  valut.  tnnuacaons  (mcludes  thosr  oj spouse  atd 

Vn.    Page       7  Il>fVESTMENTS  and    TRUSTS       depmdmMUren    Seepp.  JJ-S-toflnsmAcicns.) 


1 

1        Deschption  of  AsMU 

1  Indicate  where  applicable,  owner  of 
'  the  asset  by  using  the  parenthetical 

B 
Income 

during 

reporting 

period 

C 

Gross  value 

II  end  of 

reponing 

period 

D. 

Transaclioni  during  reponing  period 

Exempt 

'iJj  '  j'orjomt  oy-Tiershtp  oJ  reporang 
'  individual  and  spouse.  'fSj'/or  sep- 

(1) 

Ami. 

Code 

(A- 

H) 

(2) 

Type 

(e.g.. 

divideiid, 

rem  or 

inlerest) 

(1) 

Value 
Code 
(J-P) 

B) 

Value 
Method 
Code 
(Q-W) 

(1) 

Type 
(e.g. 
buy.  aeU, 
merger, 
redemp- 
tion) 

If  not  exempt  6om  disclosure    £xempt                                    1 

e r ate  ov*menhip  by  spouse.  '(DC)' 
for  owmrship  by  dependent  child. 

'        Place  '(X)  '  after  each  asset 
1        exempt  from  prior  disclosure. 

(2) 

Month- 
Day 

(3) 

Value 
Code 
(1-P) 

(4) 
Cain 
Code 
(A-H) 

(5)                                                        1 

Identity  of 

buyer/icUer 

Of  private 

tnnsaction) 

.     NONE  (no  rcportJble  income.Mscti.  or 
!                  tnnsactiotu) 

1 

1  03            M.    Lync^   Global  Alloc.    Fund 

A 

Dividend          K 

T 

■  :■;            S.T.allcap  Wcrld   Fund 

A 

Dividend 

L 

T 

C=            BlazKrcck   Target    Fund 

B       iDividend 

K 

T 

Cc             Csr.vertiDie    Holdings    Fund 

c 

Dividend          K 

T 

j  C-           Wcricviae   Dollar  Vest    F. 

B 

Dividend 

K 

T 

1  Cr            Cower.  Money   Fund 

A       llnteres-.       1   "'      i     T 

:-r             ^cv.:    Tr-r-a.    ctT~z-.                        JA        pivicenc       ■    K      ^      T        j 

i 

::             ::as--    Z.s-..    Sys.    coT.;.on                 i^ 

D.v.oe.c 

" 

T 

i.::              Z.-ico    hemes    oorjnon 

A 

Divioena 

T 

A 

Dividend 

K 

T 

::•            steel   of  K.Va.    common 

A 

Dividend 

K 

T 

1^           Everer.  Money  Market 

B 

Interest 

K 

T 

.;           ATiT   c=r«n 

A 

Interest 

K 

T 

:;            A.r-.=-.c-    corainon 

A 

Dividend 

K 

T 

:"           Ccr.pjter  A^scc.    Intl    comm. 

A 

Dividend 

K 

T 

:;            Ccvar.c.   common 

A        Diviaend 

K 

T 

1?           Eator.   commcn 

A        D;viaend 

K 

T 

1  IncOainCodo  A-Sl.OOOorles                     B»S1.001-S:.500                   C-K.SOl-SS.OOO                       D-$3.00l-$15.000                     E-S13.OO1-S3O.OO0 
(CoLBl.DJ)       F-S50.001.S100.000              G»S100.001-S1.000,000        Hl'Sl.OOO.OOl-SS.OOO.OOO       H2-S5.OOO.0OI  of  more 

:\alCodes          J'Sl  5.000  or  less                   K-S15.OOl-$50.OOO               L-S50.0O1-S100.OOO              M-$100.00I-M30.000            N-S23O.0O1-S3OO.O00 
(Col  C1.D3J     O-S.'OO.OOI-Sl.OOO.OOO        P1-S1.000.001-S3.000.000  W-S5.00O.OOl-S23,OOO.0OO  P3-S23.000.001-S30.000.000  P4-S30.000.001  or  more 

]  \i[  .Mlh  Codes    Q-Appraisal                            R-Co 
(Col  C:)             L-Book  Value                         V-Ol 

sl(rei 
licr 

estate  only) 

S 

-Estimated 

T- 

Cash/Market 
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Name  of  Pcnoo  Repomnf 

FINANCIAL  DISCLOSURE  REPORT      Polster,    Dan  A. 


Due  of  Report 

07/31/1997 


^^  —  income,  value,  avruactiens  fincludes  Aose  ofspcui 

VU.  Page     8  INVESTMENTS  and  TRUSTS     <i,p«wtou  cwu™v  s..pp.}7.s4ofinmtt«,i.) 


A. 

Description  of  Aiscu 

1  Indicate  where  applicable,  owner  7/ 
I  the  asset  by  usmg  the  parmtheacal 

B. 

Income 

duhnj 

reponins 

period 

C                        D 

Orou  value       Trwuacuon.  duiiof  reponiat  period 

■1  end  of 

rcponma                              _ 

period                          Exempt 

■    'U)  'Jor  joint  OysTiership  Oj  reporang 
individual  and  spouse.  '(S)  'for  sep- 

(1) 

Ami. 

Code 

(A- 

H) 

(2) 
Type 
(e.«.. 
dividend, 

imeteit) 

(1) 

Value 
Code 
0-P) 

m 

Value 
Method 
Code 
(Q-W) 

(1) 
Type 
<e.f.. 
buy,  tell, 
meiyer, 

lion) 

If  oot  exempt  from  disclosure       Exempt                                 i 

erate  ownership  by  spouse ,  '(DC)' 
for  ownenhip  by  dependent  child. 

Place  '00  '  after  each  asset 
aempifivm  prior  disclosure. 

C) 
Date: 
Month- 
Day 

(3) 

Value 
Code 
0-P) 

(4) 

Gats 
Code 
(A-H) 

(5) 

Identity  of 
buyer/ seller 
fif  private 
mosactioo) 

1     NONE  (00  reportable  mcome.asseu.  or 

1                  UmnHCtioos) 

20            Honeywell    common 

A 

Dividend 

K 

T 

1 

I  CI            ROdr-'eil    common 

A 

Dividend 

K 

T 

22            Laclede  Gas   common 

C 

Dividend 

K 

T 

j  23            Luceni   Tech.    common 

A 

Dividend 

J 

T 

24             J.r.     Penney   common                              IB        bividend           K      j      T 

j  25            ST.eris   Corp.    common                        Ia       pividena          K      |     T       1 

1                                               ^                  .       1 

i 

1 

i2o           ?.-.crp=iir3  Worzgage  A^se;              ,c       j^ivieer.c      j    K      i      T       j 

:t            Ka.-.es   cipeline   Pref. 

C       pivldenc 

T 

L;e            Nuveen  Ohio  Munlc.    fd. 

A       Interest 

K 

T 

2S           Aim  Intl.    Fund 

A 

Interest 

K 

T 

3C           Sellgr.an   Coitm;.    Fd. 

A 

Interest 

K 

T 

llncGMCoda  A-Sl.OOOorlen                     B-$1.0Ol-$2.50O                  C-$2.50I-J5.000                       D-$5.001 -SI 5.000                     E-$13.0Ol-S5O.0OO 
(Col.  B1.D4)      F-$50.001-S100,000              G-SlOO.OOl-Sl.OOO.OOO        Hl-S1.000,001-$3.000,000       H2-J5.00O.OO1  ormore 

JValCodo:         J-$  15.000  or  tel                   K-J13.001-S<0.000               L-J50.00l-$  100,000              M-J100.00l-S250.000            N-$250.O01-S50O.0OO 
(Col  C1.D3)      O-$S00.001-$1.000.000        Pl-Sl.0OO.0Ol-S5.OOO.000  P2-$5.0OO.OOl-S25.0OO,0OO  P3-S25.OOO.0Ol-J3O.OOO.0OO  P4-S50.000.001  ormore 

3  Vjl  Mlh  Coda    Q-A(H>niMl                            R-Co«  (real  ettjle  only)                             S-Auajumil                                     T-CMluM»rVn 
(Col.C2)             U-Book  Value                         V-Other                                                     W-Enimaled 

CI  nno     oo     ie 
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FINANXIAL  DISCLOSURE  REPORT 


Nunc  of  Peraon  Reponinf 

Polster,    Dan  A. 


Diu  of  Repoft 
07/31  /1997i 


VIII.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

NONE    (No  additioiul  infonnation  or  expIaiutiODS.) 


(Indicate  pan  of  rcpoft.) 


**  Section  VII:   I  have  detailed  all  the  holdings  of  the  Lewis  H. 

Polster  Family  Trust,  of  which  I  am  an  unpaid  trustee.   I  receive  none  of  the  income  detailed 
in  Column  B;  it  all  goes  to  my  mother. 
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nNANCIAL  DISCLOSURE  REPORT 


Ntmc  of  Penoa  Rcpottiof 

Polster,    Dan  A. 


DuaoflUpoft 

07/31  /1997 


SECTION  HEADING .      (Indicu  pi"  of  rtpon  > 
SECTION    1.    POSITIONS    (cont'd.) 
Li.    Position 


Name  of   Organization/Entity 


4  Trustee 

5  Trustee 

6  Trustee 


Jewish  Education  Center  of  Cleveland 
Starting  Point  for  Child  Care  and  Early  Bduc. 
Lewis  H.  Polster  Family  Trust 
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FINANCIAL  DISCLOSURE  REPORT 


Nunc  of  Penoo  Rcponiag 
Polster,    Dan  A. 


D«lcarRa|K>n 

07/31  /1997 


IX.    CERTinCATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Commiaee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent 
children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported 
was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  seaion  501  et.  seq.,  S  U.S.C.  7353  and  Judicial 
Conference  regulations. 


Signature 


Q^dp^ 


Date   July  31.    1997 


Note:  Any  individual  who  knowingly  and  wilfully  falsifies  or  ^s  to  file  this  report  may  be  subject  to  civn 

and  criminal  sanaions  (5  U.S.C.  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Mail  origioal  and  three  additiODiJ  copies  to: 

Committee  on  Financial  Disclosure 
Administrati^-e  Office  of  the  United  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20S44 
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FINANCIAL  STATEMENT 

NET  WORTH   dan  polster  and  deborah  colema 

JUNE,    1997 

Provide  a  complete,  cmrent  financial  net  worth  statement  which  itemizes  in  del 
all  assets  Onduding  bank  accounts,  real  esute,  secuddes,  trusts,  investments,  and  other  financ' 
holdings)  all  liabilities  (including  debts,  mortgages,  loans,  and  other  financial  obligations) 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


ASSETS                                                1 

UABrunEs 

Cuh  on  bind  wid  in  huHa 

20 

)00 

Notea  payable  to  baaki-i«cuied 

VS.  GovoBnxct  ttaaiaa-tii 
Kbedule 

Linirt  Kcamin-tdd  ichedulc 

385 

00 

Noiei  payable  Co  tdttiva 

Unliiitd  uaaiaa-tdi  Kheiile'^5g"""°'^ 

27 

)00 

Koiei  payable  u  odten 

Accounu  and  nslu  rueivtbU: 

Accounts  and  bills  due 

5    8 

OC 

Due  fnm  reluvu  and  friends 

Unpaid  incsise  ux 

Due  6cm  oihen 

Otber  unpaid  lax  and  interest 

Doubtful 

Real  estate  m^.tfaf es  payable-tdd 

sdiedule  3157    Belvoir   Blvd 

171 

00 

Ret]  a\iu  owned-idd  tcfaedule 

1]S7     Rpl,-rM-,-     Rl,.^ 

310 

000 

Chanel  osrtfites  and  otber  liens  pay- 
able 

Reai  eiule  motflftgee  receivable 

Other  debu-itemizr; 

Autoi  and  olhet  penonal  propeny 

Credit    line,    HuntingtonBank 

15 

OOt 

Cuh  value-lile  iniunnoe 

Ihecking   account    reserve 

1 

OOC 

Oiho  aueu-ilemiie: 

Balance    of    36  month   van    lea; 

e    6 

00( 

■<01K,    IRA's, HR-10,    Thrift    Sav. 

400 

000 

(Star    Bank) 

, 

Hahn,    Loeser   partnership    intert 

St 

Totil  TifV>f>i>^T 

201 

or 

■ 

Net  Worth                                              j941 

OC 

Total  AueU 

1,U2 

M 

Total  liibililiea  tad  net  wsitb                   1,142 

OC 

CONTINGEMT  UABIUTIES 

GENERAL  INFORMATION 

Ai  esdoner,  comaker  or  fuannoor 

None 

Art  any  taaets  piedjed?  (A(!d  lehed- 
ole.) 

KG 

Oq  leaMj  or  coocracu 

None 

Art  yoo  defendant  in  any  sous  or  le^al 
acaoos7 

NO 

LegaJ  Oiinu 

None 

Have  you  e»et  taken  banfavptey? 

NO 

1  PriJ»iiioo  far  Federal  Income  Tti 

None     1 

1 

1   Olher  tpeeial  debt 

None      1 

1 
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Schedule  1:   Assets  held  by  Dan  Polster  and  Deborah  Coleman 
Cash/Money  Market/CD's         $    20,000 
Municipal  Bonds 


Cuy  Cty  Ohio  Hosp. 

10,400 

Little  Blue  Valley  Sewer  Dt. 

20,100 

Montgomery  Cty  Ohio  Hosp. 

5,300 

Stocks 

Rockwell 

35,800 

Servicemaster 

16,500 

Steris 

13,100 

Transistor  Devices    est. 

27,000 

Tranzonic 

1,000 

GTE  Corp. 

4,000 

360  Comm.  Co. 

200 

Sprint 

4,000 

Tenneco 

5,600 

United  Telephone 

900 

Commonwealth  Edison 

150 

KeyCorps 

1,000 

Access 

300 

Mutual  Funds 

ML  Developing  Markets 

15,800 

ML  Global  Allocation 

44,000 

ML  Latin  America 

13,800 

ML  Pacific 

18,100 

Small  Cap  World 

23,700 

Aim 

36,000 

Dreyfuss  Premier  Mun.  Bond 

82,800 

Pimco  Advisors 

45,100 

Japan  Fund 

1,600 

Kemper  High  Inc.  Trust 

6,800 

Vanguard 

1,000 
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Schedule  2:  Assets  held  in  custodial  accounts  for  Joshua  Polster 
(not  counted  in  D.Polster/D. Coleman  Net  Worth) 

Cash/Money  Market  $    3,400 

Government  Securities 


U.S.  Treasury  Zero's 

8,000 

Israel  Bond 

est. 

3,000 

Stocks 

Hanna  Mining 

8,700 

KLK  Royal  Dutch 

5,100 

Transistor  Devices 

est. 

18,000 

McDonald's 

6,300 

Wendy ' s 

25 

Disney 

80 

Ford 

1.500 

Unicom 

700 

Comm.  Edison 

150 

Mutual  Funds 

ML  Dragon 

6,200 

KL  Global  Allocation 

9,900 

ML  Corp.  Bond  High  Inc. 

3,600 

Small  Cap  World 

23,800 

Warburg  Pincus  Growth 

2,100 

Schedule  3:  Assets  held  in  custodial  account  for  Shira  Polster 
(not  counted  in  D.Polster/D. Coleman  New  Worth) 

Cash/Money  Market  $     3,300 

Government  Securities 

Israel  Bond  est.    3,000 


Stocks 

China  Light  and 

Power 

1,500 

Transistor  Devices 

est. 

18,000 

Ford 

1,500 

Unicom 

700 

Comm.  Edison 

150 

Mutual  Funds 

ML  Dragon 

1,700 

ML  Global  Allocation 

25,300 

KL  Corp.  Bond  H: 

Lgh  Inc. 

6,800 

ML  Pacific 

5,900 

Small  Cap  World 

26,200 

Warburg  Pincus  Growth 

1,700 
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Schedule  4:  Assets  held  in  custodial  account  for  liana  Polster 
(not  counted  in  D.Polster/D. Coleman  Net  Worth) 


Cash/Money  Market 

$ 

700 

Government  Securities 

Israel  Bond 

est. 

3,000 

Stocks 

Transistor  Devices 

est. 

18,000 

Ford 

1.500 

Unicom 

700 

Conun.  Edison 

150 

Mutual  Funds 

ML  Dragon 

1,700 

ML  Global  Allocation 

1,900 

State  Street  Research 

8,500 

Warburg  Pincus  Growth 

2,800 
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QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 
I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1 .  Full  name  (include  any  former  names  used.) 
Robert  Gillespie  James 

2.  Address:  List  current  place  of  residence  and  office  address(es). 

Residence:  Office: 

Ruston.  LA  71270  401  N.  Trenton  St.,  Room  247 

Ruston,  LA  71270 

3 .  Date  and  place  of  birth. 
June  19,  1946;  Ruston,  LA 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

I  am  not  presently  married,  having  obtained  a  divorce  decree  on  March  19,  1992. 

5 .  Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

a.  Louisiana  Tech  University,  1964-1968;  Bachelor  of  Arts-Political  Science, 
May,  1968. 

b.  Louisiana  State  University  Law  School,  1968-1971;  Juris  Doctor, 
May.  1971. 

6.  Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an 
officer,  director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

a.         Paid  Employment 

1 .  From  1970  until  197 1 , 1  was  a  research  assistant  for  Professor 
William  Crawford  at  the  Louisiana  State  University  Law 
Center,  210  Law  Center,  Baton  Rouge,  LA  70803. 

2.  In  1971  I  was  hired  as  an  associate  by  the  law  firm  of  Barham, 
Wright,  Barham,  and  Dawkins.  From  1972  until  1985, 1  was  a 
partner  with  the  law  firm  of  Barham,  Wright,  Barham,  and 
Dawkins,  and  its  successor  firms,  located  at  207  West 
Alabama,  Ruston,  LA  7 1 270,  where  I  served  in  the  capacity  of 
an  attorney  at  law. 

3.  From  1992  until  the  present,  I  have  been  employed  by 
Louisiana  Tech  University,  P.  O.  Box  10318  (Box  18), 
Ruston,  LA  71272,  as  a  Business  Law  instructor. 
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4.  From  1985  until  the  present,  I  have  been  employed  by  the  City 
of  Ruston,  401  N.  Trenton,  Ruston,  LA  71270,  as  the  judge 
for  the  Ruston  City  Court.. 

5.  James  Management  Company,  Inc.,  401  Pinewood  Lane,  Ruston, 
LA  71270,  is  a  property  management  and  legal  services 
corporation.  To  the  extent  that  I  am  still  practicing  law,  I  report  any 
income  received  through  this  corporation.  I  have  been  the  president 
and  secretary/treasurer  since  its  incorporation  October  2,  1980. 

6.  James  Real  Estate,  401  Pinewood  Lane,  Ruston,  LA  7 1270,  is  a 
property  management  company.  I  have  been  a  general  partner  since 
the  partnership  was  established  in  1992,  primarily  to  manage  former 
community  real  estate  assets  following  my  divorce. 

7.  Judd  &  Company,  401  Pinewood  Lane,  Ruston,  LA  71270,  is  a 
property  management  company.  I  am  one  of  two  general  partners, 
having  formed  this  partnership  effective  January  1 ,  1978.  My  duty 
entails  performance  of  the  management  functions. 

b.         Voluntary/Unpaid  Service 

1 .  Since  1980, 1  have  served  on  the  Board  of  Directors  for  the  Ouachita 
Valley  Council,  Boy  Scouts  of  America,  2405  Oliver  Road, 
Monroe,  LA  71207. 

2 .  Since  1 976, 1  have  been  a  member  of  the  Louisiana  Tech  University 
Foundation.  P.  O.  Box  3183,  Ruston,  LA  71272. 

Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

No. 

Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

a.  Awarded  T.  H.  Harris  and  Masonic  Home  Education  Scholarships  at 
Louisiana  Tech  University. 

b.  National  Rhodes  Scholarship  fmalist  at  Louisiana  State  University. 

c.  Awarded  Entering  Freshman  Scholarship  at  Louisiana  State  University  Law 
School. 

d.  Fellow  of  Louisiana  Bar  Foundation. 

e.  Member  of  Omicron  Delta  Kappa  National  Honor  Society 

f .  Eagle  Scout,  Boy  Scouts  of  America 
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Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  your  are  or  have  been  a  member  and  give  the  titles  and  dates 
of  any  offices  which  you  have  held  in  such  groups. 


a. 

Lincoln  Parish  Bar  Association 
President 

1971 -present 
1984 

b. 

Louisiana  Bar  Association 

1971 -present 

c. 

American  Bar  Association 

1971 -present 

d. 

Louisiana  City  Judge's  Association 
President 

1985-present 
1993-94 

e. 

Louisiana  Bar  Foundation 

Fellow 

Member  lOLTA  Committee 

1995-present 
1997 

f. 

American  Judge's  Association 
Director 

1985-present 
1995-96 

g- 


Supreme  Court  Committee  on  Ethics 
Member 


1993-94 


h .         Louisiana  Judicial  College  Board 


1993-94 


1 0.       Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 

a.         None  of  the  organizations  to  which  I  belong  are  active  in  lobbying  before 
public  bodies. 

b. 


Organizations 

1 .         Boy  Scouts  of  America 

Board  of  Directors,  Ouachita  Valley 

1980-present 

2.         Nature  Conservancy 
Member 

1987-present 

3 .         Louisiana  Tech  University  Foundation 

1976-present 

Member 


1 1 .  Court  Admission:  List  ail  courts  in  which  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the 
reason  for  any  lapse  of  membership.  Give  the  same  information  for  administrative 
bodies  which  require  special  admission  to  practice. 

a.  United  States  Supreme  Court 

12/5/83  to  present 

b .  United  States  District  Court,  Western  District  of  Louisiana 

1/17/77  to  present 
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c.  United  States  Bankruptcy  Court,  Western  District  of  Louisiana 

1/17/77  to  present 

d.  Each  district  court  in  the  State  of  Lx)uisiana,  principally  the  Third  Judicial 
District  Court  located  in  Ruston  and  Farmerville,  LA 

9/9/71  to  present 

e.  All  city  courts  in  the  State  of  Louisiana,  principally  Ruston  City  Court. 

9/9/71  to  present 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports, 
or  other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of 
all  published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a 
copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy. 
If  there  were  press  reports  about  the  speech,  and  they  are  readily  available  to  you, 
please  supply  them. 

I  have  not  been  published  nor  made  speeches  involving  constitutional  law  or  legal 
policy. 

13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

I  am  presently,  to  the  best  of  my  knowledge,  a  healthy  individual.  My  last  physical 
examination  was  completed  September  22,  1997. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

I  currently  hold  the  judgeship  for  the  Ruston  City  Court,  to  which  I  was 
originally  elected  in  1985  and  have  been  reelected  to  without  opposition  since  that 
time. 

The  Ruston  City  Court  has  territorial  jurisdiction  throughout  Lincoln  Parish. 
Its  subject  matter  jurisdiction  includes  all  juvenile  cases,  criminal  cases,  involving 
misdemeanors,  and  civil  cases  in  which  the  amount  in  dispute  does  not  exceed 
fifteen  thousand  dollars. 

In  addition  to  my  city  court  judgeship,  since  1993  I  have  voluntarily  served 
as  a  judge  of  the  Third  Judicial  District  for  Lincoln  and  Union  Parishes  as  a  pro 
tempore  appointee  of  the  Supreme  Court  of  Louisiana.  In  that  capacity  I  have  heard 
ail  juvenile  cases,  some  civil  cases,  and,  in  the  fall  of  1997,  assumed  responsibility 
for  two  criminal  jury  terms  which  are  still  ongoing. 

Moreover,  for  the  past  five  years  I  have  voluntarily  served  as  Juvenile 
Judge  for  Union  Parish  with  Supreme  Court  of  Louisiana. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment 
was  affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings; 
and  (3)  citations  for  significant  opinions  on  federal  or  state  constitutional  issues. 
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together  with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the 
opinions  listed  were  not  officially  reported,  please  provide  copies  of  the  opinions. 

1 .         Citations 


a.  Kedia  vs.  Oeswein.  No.  23,976,  Ruston  City  Court. 

b .  State  of  Louisiana  vs.  Green.  Criminal  Docket  No.  69,43 1 ,  Ruston 
City  Court. 

c.  In  the  Interest  of  Sibyl  Windham  et  al ,  Juvenile  Docket  No.  1,672, 
Ruston  City  Court. 

Appealed  to  Second  Circuit  and  reported  as  State  ex  rel.  Four  Minor 
Children  v.  DW.  585  So.2d  1222  (La.  App.  2d  Cir.  1991), 
affirming. 

d.  Ruston  Housing  Authority  vs.  Givens.  No.  20,747,  Ruston  City 
Court. 

Appealed  to  Second  Circuit,  affirming,  but  not  published. 

e.  State  of  Louisiana  vs.  Steve  Allen.  No.  29.612.  Third  Judicial 
District  Court,  Union  Parish,  State  of  Louisiana. 

f.  State  of  Louisiana  in  the  Interest  of:  Frederick  Delacy  Jackson,  et 
al,  Juvenile  Docket  No.  2009,  Ruston  City  Court,  State  of 
Louisiana. 

g.  Henry  H.  Roy.  Jr.  vs.  M.  P.  Rasbury.  Sr. .  Civil  Docket  No. 
28,108,  Third  Judicial  District  Court,  Lincoln  Parish,  State  of 
Louisiana. 

Appealed  to  Second  Circuit  and  reported  as  Roy  v.  Rasbury.  425 
So.2d  1284  (La.  App.  2d  Cir.  1983),  affirming. 

h.         State  of  Louisiana  vs.  Donald  Russell  Wilson.  Criminal  Docket  No. 
55,377,  Ruston  City  Court,  State  of  Louisiana. 

i.  Bruce  Odell  vs.  James  Aycock  Appraisals.  Inc..  No.  26,053, 

Ruston  City  Court,  State  of  Louisiana. 

j.  State  Farm  Mutual  Automobile  Insurance  Company  and  Vincent 

Lance  vs.  Leonard  P  Hollingsworth  and  Enterprise  Leasing 
Company-Southwest.  No.  25,849,  Ruston  City  Court,  State  of 
Louisiana. 

Copies  are  attached. 

2.  None  of  my  decisions  have  been  reversed,  and  all  affirmations  have  been 
without  significant  criticism. 

3.  None. 

1 6.       I*ublic  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
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elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

I  have  not  held  any  public  office  other  than  a  judicial  office.  I  have  never  been  an 
unsuccessful  candidate  for  elective  public  office.  I  have  been  elected  and  reelected 
without  opposition  to  serve  as  Ruston  City  Court  Judge  since  January,  1985. 

17.       Legal  Career: 

a.  Describe  chronologically  your  law  practice  and  experience  after  graduation 
from  law  school  including: 

1 .  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

I  did  not  serve  as  a  clerk  to  a  judge. 

2 .  whether  you  practiced  alone,  and  if  so,  the  addresses  and  the  dates; 

Prior  to  my  election  as  judge  for  the  City  of  Ruston,  I  did  not 
maintain  a  solo  practice;  however,  as  a  part-time  judge,  I  am  allowed 
to  maintain  a  private  law  practice  as  long  as  it  does  not  interfere  with 
the  performance  of  my  duties  or  present  a  conflict  of  interest  or  the 
appearance  of  a  conflict  of  interest.  Therefore,  I  have  maintained  a 
very  limited  practice  dealing  primarily  with  estates  since  my  election 
in  1985  and  continuing  to  the  present.  I  do  not  have  a  formal  office 
but  do  some  work  from  home  and  some  from  my  paralegal's  office 
which  is  located  at  207  West  Alabama,  Ruston,  LA  71270. 

3 .  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies 
or  governmental  agencies  with  which  you  have  been  connected,  and 
the  nature  of  your  connection  with  each; 

a.  In  1 97 1 , 1  was  hired  as  an  associate  by  the  law  firm  of 
Barham,  Wright,  Barham,  and  Dawkins.  From  1972 
until  1985, 1  was  a  partner  with  the  law  firm  of  Barham, 
Wright,  Barham,  and  Dawkins,  and  its  successor  firms, 
located  at  207  West  Alabama,  Ruston,  LA  71270, 
where  I  served  in  the  capacity  of  an  attorney  at  law. 

b.  From  1992  until  the  present,  I  have  been  employed  by 
Louisiana  Tech  University,  P.  O.  Box  10318  (Box  18), 
Ruston,  LA  71272,  as  a  Business  Law  instructor. 

c.  From  1985  until  the  present,  I  have  been  employed  by  the 
City  of  Ruston,  401  N.  Trenton,  Ruston,  LA  71270,  as  the 
judge  for  the  Ruston  City  Court. 

b.  I .         What  has  been  the  general  character  of  your  law  practice,  dividing  it 

into  periods  with  dates  if  its  character  has  changed  over  the  years? 

Prior  to  becoming  a  judge,  I  maintained  a  general  rural  law  practice, 
concentrating  primarily  in  the  area  of  business  law.  The  majority  of 
my  clients  were  local  businesses,  primarily  oil  and  gas,  banking, 
timber,  and  transportation  industries,  for  whom  I  provided  a  wide 
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range  of  legal  services,  including  title  exanninations,  litigation  and 
contract  negotiation. 

In  addition  to  my  business  law  practice,  I  represented  many 
individuals  on  a  wide  variety  of  personal  matters,  including  estate 
planning,  real  estate  transactions,  domestic  and  criminal  cases. 

2 .         Describe  your  typical  former  clients,  and  mention  the  areas,  if  any, 
in  which  you  have  specialized. 

My  typical  former  clients  were  local  businesses  in  the  banking,  oil 
and  gas,  timber,  and  transportation  industries.  The  majority  of  my 
work  was  concentrated  in  business  law.  In  addition,  I  represented  a 
cross-section  of  individuals  in  a  wide  range  of  personal  matters. 

1 .  Did  you  appear  in  court  frequently,  occasionally  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

In  my  practice,  I  appeared  on  an  occasional  basis  in  court. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 
5% 

(b)  state  courts  of  record; 

75% 

(c)  other  courts. 
20%  (city  courts) 

3 .  What  percentage  of  your  litigation  was: 

(a)  civil; 

90% 

(b)  criminal. 
10% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

I  would  estimate  the  number  of  cases  I  tried  to  verdict  or  judgment 
to  be  approximately  60,  of  which  approximately  60  %  were  as  sole 
counsel  and  approximately  40%  were  as  associate  counsel. 

5 .  What  percentage  of  these  trials  was: 

(a)  jury; 
5% 

(b)  non-jury. 
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95% 

18.       Litigation:  Describe  the  ten  most  signiHcant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and 
date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify 
the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  fmal  disposition  of  the  case.  Also  state  as  to 
each  case: 


(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before 
whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co- 
counsel  and  of  principal  counsel  for  each  of  the  other  parties. 

1 .         David  Owen  v.  Kerr-McGec  Corp..  3:  CV  79-287. 

I  served  as  co-counsel  for  Jim  Frasier  in  litigation  before  a  jury  in 
federal  district  court  in  Monroe,  LA.  My  client  owned  property 
where  a  pipeline  explosion  occurred  that  severely  injured  David 
Owen.  The  defendant  pipeline  company  filed  a  third  party  claim 
against  my  client  which  was  dismissed  immediately  prior  to 
submission  of  the  case  to  the  jury.  The  pipeline  company  contended 
that  my  client  was  liable  for  the  plaintiff^s  injuries  since  he  had  hired 
the  plaintiff  to  do  excavation  work  on  his  property  and  had  failed  to 
warn  the  plaintiff  of  the  existence  and  location  of  the  pipeline  which 
the  plaintiff  struck  and  ruptured  during  the  course  of  his  excavation. 
Kerr-McGee  was  held  liable  for  damages  to  plaintiff  in  the  amount 
of  $150,000.00. 

a.  I  do  not  recall  the  exact  dates,  but  I  believe  the  trial  took 
place  during  March,  1979. 

b.  Court:  United  States  District  Court,  Western  District  of  LA, 
sitting  in  Monroe,  LA 

Judge  Edwin  F.  Hunter 


Counsel  for  Plaintiff: 


Counsel  for  Defendant 
Insurance  Company: 


Ray  Madden 

207  W.  Carolina  Ave. 

Ruston,  LA  71270 

(318)-255-2631 


Judge  Robert  W.  Kostelka 
300  St.  John  St. 
Monroe,  LA  71201 
(3 18)-36 1-2250 


Counsel  for  E>efendant 
Pipeline: 


Charles  S.  "Chuck"  Smith 
2811  Kilpatrick  Blvd. 
Monroe,  LA  71201 
(318)-387-2422 
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State  V.  Davis.  300  So.2d  496  (La.  1974);  311  So.2d  860  (La. 
1975) 

I  served  as  co-counsel  for  the  defendant  who  was  charged  with 
armed  robbery.  This  case  was  legally  significant  in  that  the 
Supreme  Court  granted  our  writ  request  and  required  that  the  state 
give  notice  of  its  intent  to  introduce  an  oral  confession  into  evidence. 
Prior  to  this  ruling,  the  law  required  notice  of  only  written 
confessions.  Louisiana  statutory  law  was  subsequently  amended  to 
comply  with  the  Supreme  Court's  ruling.  Although  most  of  the  oral 
arguments  were  handled  by  co-counsel,  I  played  a  significant  role  in 
framing  and  presenting  the  issue  raised  in  our  writ  application.  The 
defendant  was  ultimately  convicted  of  armed  robbery  following  a 
jury  trial.  The  verdict  was  10-2. 

a.  I  do  not  recall  the  exact  dates  but  it  began  in  mid  to  late 
1974,  and  the  writ  application  was  granted  September  25, 
1974. 

b .  Court:  Third  Judicial  District  Court  for  Lincoln  Parish,  LA 
Judge  Fred  W.  Jones,  Jr. 

c.  Counsel  for  the  State:  Ragan  D.  Madden 

District  Attorney 
(Deceased) 

Co-Counsel:  Joe  Bleich 

114  S.Trenton  St. 
Ruston,  LA  71270 
(318)-255-1234 

Succession  of  Arthur  "Pune"  Washington  et  al.  308  So.2d  892  (La. 
App.  2d  Cir.  1974) 

I  served  as  counsel  for  the  plaintiff  who  desired  to  be  recognized  as 
a  legitimated  child  entitled  to  share  in  her  parent's  estate.  Her 
siblings  were  contending  that  she  was  bom  out  of  wedlock  and 
therefore  was  not  entitled  to  inherit  her  parents'  estates.  This  case 
addressed  significant  legal  and  factual  issues  involving  legitimation 
both  at  trial  and  on  appeal.  I  handled  the  judge  trial  and  appeal  of 
this  case  as  sole  counsel.  My  client  prevailed  at  trial  and  on  appeal. 

a.  I  do  not  recall  the  exact  dates,  but  the  district  court  rendered 
the  judgment  of  possession  on  April  20,  1973. 

b.  Court:  Third  Judicial  District  Court  for  Lincoln  Parish,  LA 
Judge  Fred  W.  Jones,  Jr. 

c.  Counsel  for  Defendant:  TruettWest 

1 1 1  Washington  St. 
Farmerville,  LA  71241 
(3l8)-368-2201 
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4.  Agnes  Thomas  Wilson,  et  al  v.  State  Farm  Mutual  Automobile 
Insurance  Company,  et  al.  Civil  Docket  No.  22,086,  Third  Judicial 
District,  Union  Parish,  State  of  Lx>uisiana. 

I  served  as  lead  counsel  for  a  widow  and  her  minor  child  with 
reference  to  an  automobile  accident  in  which  their  husband  and 
father  was  killed.  This  wrongful  death  and  survival  action  involved 
disputed  factual  issues  and  significant  legal  issues  relating  to 
uninsured  motorist  coverage.  Following  extensive  discovery  and 
pretrial  motions,  this  case  was  settled  for  approximately  75%  of  the 
disputed  amount. 

a.  This  case  was  filed  in  late  1976  and  settled  on  July  26, 
1977. 

b.  Court:  Third  Judicial  District  Court  for  Union  Parish,  LA 
Judge  Fred  W.  Jones,  Jr. 

c.  Counsel  for  Defendant:  J.  Bachman  Lee 

P.  O.  Box  4846 
Monroe,  LA  71211-4846 
(318)-322-6949 

William  J.  Knight 

Hudson,  Potts,  and  Bernstein 

P.  O.  Box  3008 

Monroe,  LA  71201-3008 

(318)-388-4400 

A.  K.  Goff,  Jr.  (deceased) 
Goff  and  Goff 
P.  O.  Box  2050 
(318)-255-1760 

5 .  State  of  Louisiana  v.  Shirley  Mae  Rogers.  Criminal  Docket  No. 
25,428,  Third  Judicial  District,  Lincoln  Parish,  State  of  Louisiana. 

I  served  as  sole  counsel  for  the  defendant  who  was  originally 
charged  with  attempted  1  st  Degree  Murder  after  she  shot  her 
husband  in  a  domestic  dispute.  The  defendant  was  arraigned  on 
September  14,  1979.  I  subsequently  filed  a  motion  for  a 
preliminary  examination,  a  motion  for  discovery  and  a  bill  of 
particulars.  On  the  hearing  date,  I  was  able  to  establish  a  history  of 
domestic  abuse  by  the  defendant's  husband.  The  State  thereafter 
negotiated  a  plea  bargain  wherein  the  charges  were  reduced  to 
aggravated  battery  and  the  defendant  was  given  a  suspended 
sentence. 

a.  The  defendant  was  arraigned  on  September  14,  1979. 

b.  Court:  Third  Judicial  District  Court  for  Lincoln  Parish,  LA 
Judge  Fred  W.  Jones,  Jr. 

c.  Counsel  for  State:  Dan  Grady,  Asst.  District  Atty. 

Lincoln  Parish  District  Atty. 
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P.  O.  Box  777 

Ruston,  LA  71273-0777 

(318)-251-5IOO 

In  1975, 1  represented  the  Succession  of  OIlie  and  L.  White,  Probate 
Docket  No.  523 1 .  This  included  litigation  over  the  validity  of  a 
testament,  liquidating  assets,  payment  of  taxes,  and  settlement  with 
heirs.  The  value  of  the  estate  was  in  excess  of  one  million  dollars. 

A  petition  to  annul  will,  traverse  descriptive  list  and  assert  claim  to 
separate  estate  was  filed  by  an  heir  who  was  not  named  as  a  legatee 
in  the  testament.  Following  discovery  and  hearings,  the  claims  were 
settled  for  $50,000. 

a.  The  initial  filing  was  October  14,  1975. 

b.  Court:  Third  Judicial  District  Court  for  Lincoln  Parish,  LA 
Judge  Fred  W.  Jones,  Jr. 


c.  Counsel  for  Petitioner:  Kenneth  W.  Campbell,  Jr. 

Attomey  at  Law 
1808  Roselawn  Ave. 
Monroe,  LA  71201 
(318)-323-5523 

7.  I  represented  Dubach  State  Bank  in  litigation  with  Succession  of 
Maxwell  Green  relating  to  offset  by  the  bank  of  checking  account 
funds  in  McVea.  Administrator  v.  Dubach  State  Bank.  Civil  Docket 
No.  35,487,  Third  Judicial  District  for  Lincoln  Parish,  LA, 

This  suit  arose  after  the  bank  set  off  funds  in  the  deceased's  bank 
account  against  overdrafts  of  the  deceased  existing  at  the  time  of  his 
death.  After  discovery  and  negotiations,  this  suit  was  compromised 
by  the  payment  of  all  sums  claimed  by  the  bank. 

a.  May  9,  1986. 

b.  Court:  Third  Judicial  District  Court  for  Lincoln  Parish,  LA 
Judge  E.  J.  Bleich 

c.  Opposing  Counsel:  W.  Craig  Henry 

Hudson,  Potts  &  Bernstein 
P.  O.  Box  3008 
Monroe,  LA  71210 
(318)-388-4400 

8 .  Ed  Lard  v.  Ford  Motor  Company,  et  al.  Trial  Court  Docket  No. 
CD.  29,483,  Third  Judicial  District,  Lincoln  Parish,  State  of 
Louisiana,  (9/1 1/80). 

Second  Circuit  Court  of  Appeal,  State  of  Louisiana,  Docket  Number 
14.568  (6/8/81). 
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I  served  as  counsel  for  McHale  Ford-Lincoln-Mercury,  Inc.,  the 
seller,  in  this  redhibition  action  against  McHale  and  Ford  Motor 
Company,  the  manufacturer.  The  plaintiff  alleged  McHale  had  sold 
him  a  used  automobile  with  a  redhibitory  defect,  specifically  an  oil 
pressure  problem.  Plaintiff  also  alleged  that  my  client  had 
contracted  for  an  express  12,000  mile/one  year  new  car  warranty. 

The  trial  court  rejected  plaintiffs  demands,  fmding  that  the  plaintiff 
failed  to  show  that  any  defect  existed  at  the  time  of  the  vehicle's 
manufacture  and/or  sale  to  plaintiff  The  trial  court  also  found  that 
plaintiff  failed  to  prove  that  my  client  sold  the  car  with  a  new  car 
warranty.  Plaintiff  appealed. 

The  Second  Circuit  Court  of  Appeal  affirmed  the  decision,  finding 
that  the  trial  court  correctly  considered  plaintiffs  arguments  and  did 
not  err  in  dismissing  his  claim. 

a.  My  representation  began  in  June,  1979,  and  continued 
through  June  8,  1981,  when  the  appellate  court  rendered 
judgment. 

b.  Court:  Third  Judicial  District  Court  for  Lincoln  Parish,  LA 
Judge  O.  L.  Waltman,  Jr. 

Appellate  Court:  Second  Circuit  Court  of  Appeal,  State  of 

Louisiana 

Panel:  O.  E.  Price,  Pike  Hall,  Charles  Marvin 

c.  Counsel  for  Plaintiff- 
Appellant:  Bobby  Culpepper 

Attorney  at  Law 
525  East  Court  Avenue 
Jonesboro,  LA  7 1 25 1 
(318)-259-4184 

Counsel  for  Co-Defendant- 
Appellee  Ford  Motor 
Company,  Inc.:  James  L.  Pate 

Laborde  &  Neuner 

Suite  200 

1001  West  Pinhook  Road 

Lafayette,  LA  70503 

(318)-237-7000 

Christine  Currie  v.  Ruston  Coca-Cola  Bottling  Company.  Inc.. 
Docket  No.  1 1,535-1729,  Ruston  City  Court,  Lincoln  Parish,  State 
of  Louisiana,  (12/2/80). 

I  served  as  counsel  for  defendant,  Ruston  Coca-Cola  Bottling 
Company,  Inc.,  in  this  tort  action  for  damages  allegedly  sustained 
by  plaintiff  as  the  result  of  consuming  a  Coca-Cola  which  contained 
a  noxious  substance.  The  trial  judge  rendered  judgment  for  the 
plaintiff,  but  awarded  only  nominal  damages.  I  was  able,  however, 
to  successfully  mitigate  the  plaintiffs  claim  by  establishing  that  the 
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damages  were  aggravated  by  plaintiff.  I  was  also  successful  in 
having  plaintiffs  claims  for  attorney's  fees  rejected  based  on  the  fact 
that  the  plaintiffs  attorney  had  not  properly  pleaded  her  case. 

a.  My  representation  began  in  August,  1979.  The  trial  court 
rendered  judgment  December  2,  1 980,  and  the  suit  was 
concluded  in  March,  1981. 

b.  Court:  Ruston  City  Court,  Parish  of  Lincoln,  State  of 
Louisiana 

Judge  Kenneth  W.  Campbell,  Jr. 

c.  Counsel  for  Plaintiff:  Stephen  K.  Heam,  Jr. 

208  East  Louisiana  Avenue 
Ruston,  LA  71270 
(318)-251-5100 

10.       Elizabeth  Anne  Howard  Campbell  v.  Kenneth  W.  Campbell.  Civil 
Docket  No.  26,979,  Third  Judicial  District  Court  for  Lincoln  Parish, 
State  of  Louisiana. 

I  represented  Judge  Campbell  in  a  suit  for  legal  separation  filed  by 
his  spouse.  The  suit  entailed  the  resolution  of  such  issues  as  fault, 
child  custody,  child  support,  and  a  division  of  their  community 
property.  The  suit  was  ultimately  resolved  by  the  plaintiff  obtaining 
a  legal  separation  and  the  resolution  of  all  collateral  issues. 

a.  My  representation  was  from  January  through  May,  1976. 

b.  Court:  Third  Judicial  District  Court,  Parish  of  Lincoln,  State 
of  Louisiana 

Judge  Fred  W.  Jones,  Jr. 

c.  Counsel  for  Plaintiff:  O.  L.  Waltman,  Jr. 

207  West  Carolina  Ave. 
Ruston,  LA  71270 
(318)-255-2376 

19.       Legal  Activities:  Describe  the  most  significant  legal  activities  you  have 
pursued,  including  significant  litigation  which  did  not  progress  to  trial  or  legal 
matters  that  did  not  involve  litigation.  Describe  the  nature  of  your  participation  in 
this  question,  please  omit  any  information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived.) 

a.  Since  becoming  city  judge  in  1985, 1  have  worked  to  improve  the 
administration  of  justice.  My  activities  have  been  focused  in  three 
primary  areas:  juvenile  justice,  criminal  justice,  and  civil  justice. 

In  the  area  of  juvenile  justice,  I  have  voluntarily  handled  all  juvenile 
cases  in  neighboring  Union  Parish  since  1993  with  Supreme  Court 
approval.  In  addition,  I  have  worked  to  make  the  juvenile  court  of 
Lincoln  Parish  more  effective  by  providing  stem  punishment  for 
repeat  offenders  and  extensive  rehabilitative  services  for  first 
offenders.  I  worked  with  other  agencies  and  members  of  the 
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community  to  establish  numerous  rehabilitative  services  including 
literacy  training;  public  service  work;  jail  visitation;  a  diversion 
program;  counseling  services  for  juveniles  and  their  families;  a 
mentoring  program;  and  a  recreational  program. 

In  the  area  of  criminal  justice,  I  have  helped  develop  policies  to 
insure  punishment  and  rehabilitation  for  all  offenders.  Punishment 
takes  the  form  of  fines,  probation,  public  service  work,  or 
imprisonment  for  multiple  offenders.  I  worked  to  enhance  the  use 
of  probation  to  bring  more  sanctions  to  offenders.  I  also  developed 
programs  to  provide  education  and  counseling  for  those  guilty  of 
substance  abuse,  property  crimes,  driving  offenses,  and  crimes  of 
violence,  including  domestic  abuse. 

In  the  area  of  civil  justice,  I  have  worked  to  make  justice  affordable 
and  prompt.  Court  costs  have  been  kept  at  1985  levels,  and  cases 
are  typically  heard  within  30  days  from  the  filing  of  an  answer  by 
the  defendant. 

As  a  judge,  I  have  been  a  leader  and  participant  in  numerous 
activities  designed  to  enhance  the  administration  of  justice.  I  am  a 
Fellow  of  the  Louisiana  Bar  Foundation  and  have  supported  the 
Foundation  with  donations.  I  have  served  on  the  lOLTA  Committee 
which  evaluates  requests  for  grants  and  allocates  funds  to  subsidize 
the  delivery  of  legal  services  to  the  poor  and  legal  educational 
programs  for  the  public. 

I  have  served  as  a  speaker  at  numerous  continuing  education 
programs  forjudges  on  topics  such  as  rehabilitative  programs  for 
juveniles  and  programs  for  public  evaluation  of  courts. 
Additionally,  I  have  spoken  at  numerous  public  events  on  various 
topics,  including  juvenile  justice  and  domestic  violence. 

I  have  been  a  member  of  the  Louisiana  City  Judges'  Association 
since  1985,  serving  in  various  offices,  including  that  of  president. 
This  organization  helps  provide  judges  with  continuing  education 
and  the  opportunity  to  confer  with  other  judges  and  officials 
concerning  the  administration  of  justice. 

I  have  also  taught  business  law  at  Louisiana  Tech  University  in 
Ruston,  Louisiana,  from  1992  until  the  present.  I  have  instructed  an 
average  of  40  students  per  class  during  this  time.  Teaching  has 
given  me  the  opportunity  to  acquaint  a  large  number  of  students  with 
our  basic  legal  concepts  and  with  the  practical  application  of  these 
concepts.  I  have  also  been  able  to  counsel  and  assist  many  students 
who  have  shown  an  interest  in  legal  careers. 
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n.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


1 .  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business  relationships,  professional 
services,  firm  memberships,  former  employers,  clients,  or  customers.  Please 
describe  the  arrangements  you  have  made  to  be  compensated  in  the  future  for  any 
financial  or  business  interest. 

To  the  best  of  my  knowledge,  the  only  such  item  is  a  state  retirement  account  with 
Louisiana  Public  Employees  Deferred  Compensation  Plan  invested  in  mutual  funds, 
of  which  my  current  investment  is  $50,058. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present  potential 
conflicts-of-interest  during  your  initial  service  in  the  position  to  which  you  have 
been  nominated. 

I  will  follow  the  Code  of  Judicial  Conduct.  In  the  event  that  I  or  someone  in  my 
immediate  family  has  an  economic  interest  in  the  subject  matter  in  controversy  or  in 
a  party  in  the  proceeding  or  has  an  interest  that  could  substantially  affect  the 
proceeding  or  in  the  event  that  I  have  personal  knowledge  or  bias  or  have  acted  as 
an  attorney  in  the  matter,  I  will  immediately  disclose  my  disqualification   To  the 
best  of  my  knowledge,  there  should  be  no  such  matters  of  litigation,  and  the  only 
financial  arrangements  that  could  pose  a  potential  conflict  of  interest  are  my 
investments  in  James  Management  Company,  Inc.,  James  Real  Estate,  and  Judd 
and  Company.  These  investments  are  primarily  property  management  entities 
which  I  have  been  managing  but  plan  to  assign  all  such  management  to  my  sister, 
Loralu  James  Conville. 

3 .  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with  the  court?  If 
so,  explain. 

If  possible  and  to  the  extent  that  it  would  be  consistent  with  my  service  with  the 
court,  I  would  like  to  continue  my  teaching.  Otherwise,  I  do  not  have  any  plans, 
commitments,  or  agreements  to  pursue  outside  employment,  with  or  without 
compensation,  during  my  service  with  the  court. 

4 .  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Govemment  Act  of  1978,  may  be  substituted 
here.) 

See  attached  Financial  Disclosure  Form. 

5 .  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules 
as  called  for). 

See  attached  net  worth  statement. 

IS 
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6  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign''  If  so  please 

Identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

I  have  been  a  candidate  for  Judge  of  the  Ruston  City  Court,  but  I  have  been  elected 
and  reelected  without  opposition  to  serve  since  January  1,  1985. 
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FINANCIAL  DISCLOSURE  REPORT 

Moniination  Report 


Ktpon  Ktinirtd  by  Hu  Ethics 
Re/brm  Aa  cf  1989.  hit  L  No 
101-194,  Nmtmber  30.  1989 
0  U.S.C.  App.4.SK  I0III2I 


2.C— UrOiiMlirtiii 

3.  Date  of  Report 

uames,    Robert  G. 

U.S.    Diet.    Crt.,    W.D.    lA 

01/29/1998 

4.Tllk           (ArUcUmjudiaimllcauaalrtor 

mior  aaua:  maiianae  Judges  bidicau 
fliU- or  ptul-hnuj 

S.  Report  Type  (dMcktjrpe) 

X    NomiMdoo.    D«.     01/27/1998 

«.  ReparttefPertail 

01/01/1996 

U.S.    District  Judge   -   Nominee 

Iniliil               Annual               FinU 

01/01/1998 

7.  Chnbcn  or  Office  AaMroi 

401  N.   Trenton  St.,    Room  247 

Ruston,    liA      71270 

(.  Ob  the  hMk  or  Um  iBfonBllkn  coalaiDtd  In  U*  Report  and  oar 
madiflcalioBi  pertolnint  therelo,  «  b  In  my  opinkn,  In  compllura 
with  ipiiUcaMe  hiwt  ond  refubtlooi. 

DaU 

UirOKTAt/T  NOTES:  Vu  insmakml  accalfaiyiat  till  form  mua  be  ftUowtd.  Qxuplese  aU  pom. 
dutkmg  the  NONE  box  for  etuh  seaian  where  you  have  aa  repcetabte  ii^ormaum.  Sign  an  the  Ian  page. 


I.    POSITIONS     (Repormg  mSvidsul  only:  1 

POSITION 

NONE  (No  reponaUe  posilkns.) 

1  Judge 


epp.  9-l3eflnstruaUns) 


3 


2  President  &  Secretary/Treas . 


3  Managing  Partner 


NAME  OF  ORGANIZATION  /  ENTITY 

Ruston  City  Court,  City  of  Ruston,  LA 
James  Management  Company,  Inc. 
James  Real  Estate 


n.     AGREEMENTS  (Reporting  imBvulma  only:  see pp.l4-l7 if  bumutiam.) 

DATE  PARTIES  AND  TERMS 


'  NONE   (No  reponable  agreemenls.) 


Louisiana  State  Employees  Retirement  System 


Louisieuia  Public  Employees  Deferred  Compensation 


m.     NON-INVESTMENT  INCOME       (Reporting  individual  and  spouse:  see  pp.  18-25  cfbwniaions.) 
DATE  PARTIES  AND  TERMS 

NONE  (No  repofiable  non-investmeni  mcooie.) 
1  1996  Lincoln  Parish  Police  Jury   (judgeship) 


2  1996  City  of  Ruston    (judgeship) 

,  1996  Judiciary  Department    (judgeship) 

4  1996  Ruston  City  Court    (judgeship) 

1996  James  Meuiagement  Con^any,    Inc.    (prof,    services) 


GROSS  INCOME 

(youre,  not  spouse's) 


9,627.24 


$  10,959.52 

$  27,460.71 

"$~"  38,625.00 

$  5,000.00 
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FINANCIAL  DISCLOSURE  REPORT 


Nunc  of  Pemn  Repoftint 

James,  Robert  G. 


Due  of  Repon 
01/29/199 


rv.  REIMBURSEMENTS  and  GIFTS  -  tnmpomiioi..  lodfiiit.  food. 

Wu  rto»»  <o  qxmt  and  lUpttultnl  chiUrm:  me  Hit  parailhaicali  '(S)' ml  "(DO '  lo  ImUcae  reponoNe  riimburummis  and  gifis  nciivul  by  iptmt 
.  ^itpmltnlcliUdTai,rafitalvtty.  S<e  pp.  26-29  of  liulniaiaa.) 

I 1  SOURCE  DESCRIPTION 

I  I  NONE  (No  Bich  reporaMe  rciinbuneineiKs  or  gifu) 


V.    OTHER  GIFTS 

Oncb^ts  lime  lo  spaae  a>d  dtpendtm  diildren;  use  die  parttahelicals  '(S)' anil  '(DQ "  lo  mlicale  odur  gifts  received  by  spouse  and  dtpendml  children. 
rtsptaiMly.  See  pp.  SO-33  of  bisiruaioia.) 

SOURCE  DESCRIPTION  VALUE 

NONE  (No  web  reponaMe  gifu) 


D 


EXEMPT 


VI.    LIABILITIES 

Ondudes  those  if  spouse  ml  dependent  cUldren:  indicate  where  applicable,  person  responsible  for  liability  by  using  the  parenhaical  '(S)' for  separate 
lUbiUtyiflht  spouse,  'py  fix  joint  liability  of  reporting  individual  and  spoust,  aid '0Q'  for  liability  of  a  diptndenl  child.  See  pp.  34-36  of  Instructions  ) 

CREDITOR  DESCRIPTION  VALUE  CODE* 

NONE    (No  irponibk  Uabililia) 

1  Community  Trust  Bcuik  (S)  Loan  to  James  Real  Estate  -  secured       L 


l«VALCODESJ-$IS.000orlea  K-$15.001-JS0,000  L-$SO.0OI  to  SldO.OOO  M-SMB.OOl-CSO.flOO  N-K50.001-«00,000 

I  O-SMO.OOI-SI.OOO.OOO    Pl-SI.OOO.aOl-SS.aOO.OaO    P2-SS.(iaO.OOI-$25.000,<)aO    PS-SZS.OOO.OOI  UO.OOO.OOO    P4-SS0.MM.001  or  nwrc 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 
James,    Robert   G 
mcome.  value. 


f  Onctudes  those  cf  spouse  and 

Vn.    Page       1  INVESTMENTS  and   TRUSTS      dependent  chiUren.  Seepp.  37Uorimtruaums.) 


Date  of  Report 

01/29/1998 


A. 
Tescriplioo  of  Assets 

Indicate  where  applicable,  owner  of 
the  asset  by  using  the  parenthetical 
'U)'  /or  joint  awnenhip  of  repotting 
indiviitml  and  spouse.  '(S'forsep- 
eraie  ownership  by  spouse.  '(DQ' 
for  ownership  by  dependent  child. 

Place  "flO  ■  t^er  eadi  asset 
exempt  from  prior  disclosure - 

B. 

Income 

during 

reporting 

period 

C. 

Gross  value 

«  end  or 

reporting 

period 

D. 

Transactions  during  reponing  period 

(1) 

Ami 

Code 

(A- 

H) 

0) 
Type 
(e.g.. 
divideod. 

inieresi) 

(1) 
Value 
Code 
(JP) 

«) 

Value 

Method 

Code 

«}-W) 

(t) 
TVpe 
(e.g.. 
buy.  seU. 
merger, 
redemp- 
tion) 

IT  not  eiienipi  rrimi  disclosure 

(2) 
Date: 
Moodi- 
Day 

(3) 

Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/seller 
(if  private 

NONE  (n>  reponable  uicoiiie.assets.  or 
1                           tnosactioas) 

1  Checking  Account,    Bank  One 

A 

Interest 

J 

T 

EXEMPT 

1 
i 

2  Tinber  Property,    Vienna,    LA 

A 

None 

J 

H 

EXEMPT 

3  Timber  Property,    Union  Pariah,    LA 

A 

None 

J 

K 

H 
W 

EXEMPT 

EXEMPT 

— 

4  50*   int.    Lake  House,    Fannerville, 
LA 

A 

None 

5  Janes  Real  Estate   (SO  t  Int.) 

A 

None 

M 

N 

EXEMPT 

S  Judd  (  Coiq>any    (g.S5%   int.) 

A 

None 

L 

H 

EXEMPT 

Janes  Managenent  Co.,    Inc.    tlQO  % 
stock) 

A 

None 

J 

H 

EXEMPT 

e  AIM  Constellation  Fund   (IRA) 

A 

None 

J 

T 

EXEMPT 

9  Fidelity  Investnents    (IRA) 
Contrafund 

A 

None 

K 

T 

EXEMPT 

10  Fidelity  Investments    (IRA)   Growth 
.incone 

A 

Hone 

K 

I 

EXEMPT 

111  Fidelity  Investments    (IRA) 
\       Low-Priced  Stock 

A 

None 

K 

T 

EXEMPT 

112  Fidelity  Investments    (IRA)    Sptn. 
j       Market   Index 

A 

None 

K 

T 

EXEMPT 

13  Fidelity  Investments    (IRA) 
Diversified  International 

A 

None 

J 

T 

EXEMPT 

14  Fidelity  Investments    (IRA) 
Dividend  Growth 

A 

Hone 

K 

T 

EXEMPT 

,  IS  Louisiana  State  Employees 
Retirement  System 

A 

None 
None 

M 

L 

T 
T 

EXEMPT 
EXEMPT 

- 

— 

1  16  Louisiana  Public  Employees 
1        Deferred  Compensation  Plan 

A 

1  n  Fidelity  Investments   -  Mutual 
1        Fund    [select  electronics) 

A 

None 

J 

T 

EXEMPT 

1  llnc/Gun  Codes:  A-$  1.000  or  less                     B- 

ii.oo 

-n.500 

C- 

42,501-1 

'siooo 

D 

-is,oo 

i-sis.o( 

W                     E-$IS.OOI-$50.000 

'Col  B 1. 04)       F-$SO,OOI-SIOO,000 


G-S 1 00,00 1 -SI, 000,000         Hi-$l,000,OOI-SS,000,00<)        H2-$S.000,00lorn 


^vilCMes:         J-SIS.OOOorless 
!    (ColCI.D3)     01500,00 1 -SI, 000,000 


K-SIS,OOI-SSO,000  L-SSO,OOI-SIOO,000  M°SIOO.OOI-S2S0.006    ~        N-r250.Odi-$S00.0OO 

Pl-Sl,000.00l-S5,000,000  P2-S5,000,OOI-ns,000.000  P3-425.000,OOI-SSO,aOO,000  P4<S50,000,00I  or  more 


I  3  Val  Mlh  Codes:  ChAppnisd 
I    (Col.C2)  U-Book  Value 


R-Cosi  (teal  estate  only) 
V-Olho 
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FINANCIAL  DISCLOSURE  REPORT 

VU.  Page     2  n>fVESTMENTS  and  TRUSTS 


Nunc  of  Penoii  Reponing 
James,    Robert  G. 

-  income,  value.  transactioM  fmdudet  those  of  spouse  t 
dependent  diUdren.  See  pp.  37-54  of  Instntaions.i 


Due  of  Repon 
01/29/1998 


A. 
>jcrip<ioo  of  Assets 

ImUcole  wliere  applicable,  owner  of 
the  asset  by  uiint  the  partnihetical 

B. 

Income 

during 

reporting 

period 

c. 

Gross  value 
•lend  or 
reporting 
period 

D. 

Tianactioiis  during  itporting  period 

'(J)' for  joint  ownership  of  reponing 
individual  and  spouse.  '(Sj'Jbrsep- 

1) 

Ami. 
Code 

A- 
H) 

(2) 

Type 

(e.g. 

dividend. 

rem  or 

imeresl) 

(1)       (2) 

(1) 
Type 
(e.g.. 
buy.  sell, 
merger, 
redemp- 
tion) 

If  not  exempt  from  disclosure 

erate  ownership  by  spouse.  'ff>Q ' 
for  ownership  by  dependent  child. 

Place  'PO'  after  each  asset 
aumptfrotn  prior  disclosure. 

Code 
(IP) 

Medud 

Code 

Q^W) 

m 

Date: 

MoMh- 

Day 

3) 

Value 
Code 
JP) 

*) 

Gain 
Code 
A-H) 

(5)                                                        ! 

Identity  of                                            1 

buyer/seller 

[if  private 

transaction) 

~|    NONE  (no  repoilable  mcooK.usels.  or 
trsDssctions) 

T 

18  American  Century  Gift  Trust 
Mutual   Fund 

A 

Done 

K 

EXEMPT 

19  American  Century  403B  Plan  Ultra 
Fund 

A 

None 

J 

T 

EXEMPT 

1 

20  Fidelity  Investments   -  Life 
insurance  annuity  contract 

A 

None 

J 

T 

EXEMPT 

21  Lincoln  National   Life  Insurance 

A 

None 

J 

T 

EXEMPT 

.  22  Equitable  Life  Insurance 

A 

None 

J 

T 

EXEMPT 

- 

1 

i 

1 
1 

i 



- 

— 

..                                  1 

-   — 

'■- 

—  • 

1 

1 

i 

.  1  Inc/Gain  Codes:  A'SI  .(KM  or  less                     B° 

^1.00 

-S2,S00 

c- 

«.S01- 

S,000 

C 

>-$s.oo 

!rsi5.o 

00              E=$is.ooi-ssb.i>ao 

Col  B I.  04)      F=SSO.(X)I-SIOO.OOO 


G=SI00.001-S1.000,(XIO         III=$I.O(X).(X)I-SS.O(W.OOO 


.  Va)  Codes: MIS.(XIOor  less  iC=$l5,(X)l-J50.000  L-$50.00I-$IOO,000  M-JI00.00I-J250,000  N-J250,0OI-J50O.O0O 

(ColCI.D3)     O-SS(X),00l-$l.000.000         PI-SI, 000,(X)l-SS.OOO,OaO  P2-SS.(X)0,OOI-S25,000.000  P3-°X2S.OOO,OOI-S50.000.0<IO  P4=4S0,(X)0,(WI  or  more 


I  3  Val  Mlh  Codes:  (^Appraisal 
(Col.  C2)  U-Book  Value 


R^ost  (real  estate  only) 
V-Odier 


S"  Assessment 
W-Estimaed 


T-CashMailiel 
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FINANCIAL  DISCLOSURE  REPORT 


Nunc  of  Penon  Reponini 
James,    Robert   G. 


Vra.     ADDITIONAL  D>fFORMATION  OR  EXPLANATIONS. 

NONE   (No  ■dditioral  iii/omiadon  or  expUmaont.) 

SECTION   6:    Description,    continued    ... 

by   immovable  property  of   James   Real    Estate 


Dale  of  Repun 
01/29/1998  I 


(InlicaleputorRiioil.) 
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FINANCIAL  DISCLOSURE  REPORT 


Nunc  of  Person  Repuning  Dale  of  Repon 

James,  Robert  G.  01/29/1998 


SECTION  HEADING.   {Indiult  put  of  repon.)  .' 

SECTION  1.  POSITIONS  (cont'd.) 

.  Position  Name  of  Organization/Entity 

4  General  Partner  Judd  &  Company 

5  Business  Law  Instructor        Louisiana  Tech  University 

SECTION  3.  NON- INVESTMENT  INCOME  (cont'd.) 

Li .  Date     Parties  and  Terms  Gross  Income 

6  1996  Louisiana  Tech  University  (teaching)  $  5,650.00 

7  1996  James  Real  Estate  $  27,729.00 

8  1996  State  of  Louisiana  (tax  refund)  $  2,049.00 

9  1996  Bossier  Parish  School  Board  (teaching)  $  1,000.00 

10  1997  City  of  Ruston  (judgeship)  $  21,109.76 

11  1997  Judiciary  Department  (judgeship)  $  28,818.42 

12  1997  Ruston  City  Court  (judgeship)  $  40,918.00 

13  1997  James  Management  Company,  Inc. (prof,  services)  $  14,000.00 

14  1997  James  Real  Estate  (est.)  $  27,729.00 

15  1997  Louisiana  Tech  University  (teaching)  $  5,850.00 


467 


FINANCIAL  DISCLOSURE  REPORT 


Nime  of  Penon  Repofling 
James,    Robert  G. 


Dite  of  Repon 
01/29/1998 


K.    CERTIFICATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Conunittee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  defmed  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent 
children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  aixl  belief,  and  that  any  information  not  reported 
was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reponed  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  aiul  Judicial  Conference 
regulations. 


Signature 


Ar^   o^^-   ^^'  '"'^ 


Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  report  may  be  subject  to  civil 
and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  mSTRUCTIONS 

Mail  oii(taal  and  three  additional  copies  to: 

Conmittee  on  Finaadal  Disdonre 
Administrative  OfTice  oftlie  United  States  Courts 
Oac  Columbus  Circle,  N.E. 
Suite  2-301 
Washiiiftoa,  D.C  20544 
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FTNANOAL  STATEWENT 
NET  WORTH 


Provide  1  complete,  cuncnt  financiil  net  wotih  natement  which  itcmiztj  in  dc  i 
all  assets  Cmcluding  bank  accounts,  real  estate,  securiries,  trusts,  investmeats.  and  other  finan  -i 
holdings)  all  lizbilides  excluding  debts,  mongagcs,  loans,  and  other  financial  obligatiQQ,f  - 
yourself,  your  spouse,  and  other  imraedlatc  membeis  of  your  household,  °' 


\                                                    ASSETS 
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CONTINGEm'  LIABIUTTES 

GDTEaAL  INFOBMATtON 

Ax  cadoncr,  oaauicr  or  louxaesr — Loan   fr 
Community  Trust  Bank  to  James  Real 

3m 
Est. 69 
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DETAILED  SCHEDULE 


ASSETB 

Checking  Account 

Bank  One,  Ruston,  LA 

Real  Estate 

20  acres  timberland  &  wetland, 

Vienna,  Louisiana 
13  acres  timberland 

Union  Parish,  Louisiana 
50%  interest  in  lake  house 
located  on  Lot  3,  17,  &  18, 
Anderson  Subdivision, 
Farmerville,  LA 

Misc.  Personal  Prop. 

Life  Insurance  (cash  value) 
Lincoln  National  Life 
Equitable 

Other  Misc.  Assets 
50%  interest  in  James  Real  Estate 
8.55%  interest  in  Judd  &  Company 
100%  stock  in  James  Management 

Company,  Inc. 
IRA  accounts 

AIM  Constellation  Fund 
Fidelity  Investments 
Contrafund 
Growth  &  Income 
Low-Priced  Stock 
Sptn  Market  Index 
Diversified  International 
Dividend  Grovrth 
Louisiana  State  Employees 

Retirement  System-contrib. 
Louisiana  Public  Employees 
Deferred  Compensation  Plan 
(invested  In  mutual  funds) 
Fidelity  Investments 

Mutual  Fund  (select  electronics) 
American  Century  Gift  Trust 

Mutual  Fund 
American  Century  403B  Plan 

Ultra  Fund 
Fidelity  Investments 

Life  insurance  annuity  contract 

TOTAL  ASSETS 

CO^mNGENT  LIABILITY 

Loan  from  Community  Trust  Bank 
to  James  Real  Estate 


5,286.66 


10,000.00 
13,000.00 


32,500.00 
20,000.00 


1,351.61 
7,421.18 


200.000.00 
60,000.00 

3,200.00 

6.640.37 

16,334.40 
19,223.39 
24,391.93 
16,575.29 
8.563.50 
24.840.61 

114.160.84 


55,141.62 

10,548.72 

15.724.75 

5.557.68 

6.505.95 


5.286.66 


55.500.00 
20.000.00 


8,772.79 


587,409.05 
676,968.50 


53-708   99-16 
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III.  GENERAL  (PUBLIC) 


1 .  An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities, 
listing  specific  instances  and  the  amount  of  time  devoted  to  each. 

I  have  provided  counseling  for  senior  citizens  through  Lawyer  Pro  Bono  Project, 
serving  approximately  10  hours  per  year  over  a  four  year  period.  Additionally,  I 
have  served  as  a  founder,  director,  and  legal  advisor  for  the  Domestic  Abuse 
Resistance  Team  for  Lincoln  Parish,  serving  approximately  100  hours  per  year. 
Furthermore,  I  helped  organize  and  serve  as  a  director  for  Rise  Literacy  Training 
Program,  and  I  have  volunteered  as  a  speaker  for  Ruston  Alcohol  and  Drug  Abuse 
Clinic,  Louisiana  Tech  University,  Grambling  State  University,  and  various  social 
and  civic  organizations. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states 
that  it  is  inappropriate  for  a  judge  to  hold  a  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates  -  through 
either  formal  membership  requirements  or  the  practical  implementation  of 
membership  policies?  If  so,  list,  with  dates  of  membership.  What  you  have  done 
to  try  to  change  these  policies? 

No,  I  do  not  hold  a  membership  in  any  organization  that  invidiously  discriminates 
on  the  basis  of  race,  sex,  or  religion. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to 
end  (including  the  circumstances  which  led  to  your  nomination  and  interviews  in 
which  you  participated). 

In  June  of  1997,  an  attorney  wrote  Senators  Breaux  and  Landrieu  and 
recommended  me  to  fill  the  vacant  federal  judgeship  in  Monroe,  LA.  I  thereafter 
wrote  both  senators  expressing  my  interest.  I  subsequently  met  with  staff  members 
of  both  senators  and  Senator  Landrieu  in  Washington,  D.C.  After  these  meetings,  I 
solicited  letters  of  recommendation  and  called  various  individuals  soliciting  their 
support.  In  July,  I  was  interviewed  by  a  representative  of  the  senators  in  Monroe, 
LA,  after  furnishing  references,  samples  of  opinions,  and  other  information.  In 
August,  I  was  interviewed  by  Senator  Breaux.  In  early  September  my 
recommendation  was  sent  to  the  President.  Since  then  the  Department  of  Justice, 
America  Bar  Association,  and  FBI  have  conducted  background  studies.  I  have 
gone  to  Washington,  D.C.  to  meet  with  members  of  the  Department  of  Justice, 
Office  of  Policy  Development.  I  have  been  interviewed  by  an  FBI  field  agent  and 
with  a  representative  of  the  ABA. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed 
with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could 
reasonably  be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or 
question?  If  so,  please  explain  fully. 
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I  was  never  asked  any  questions  relating  to  what  opinion  I  might  render  on  a 
particular  case,  issue,  or  question. 

5 .         Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial 
branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of 
government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b .  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions 
in  the  manner  of  an  administrator  with  continuing  oversight 
responsibilities. 

It  is  my  view  that  a  judge  should  be  faithful  to  the  law.  Our  Constitution 
has  survived  for  over  200  years  with  its  premise  of  separation  of  powers.  It  is  a 
judge's  duty  to  interpret  the  law,  not  to  create  law.  A  judge  should  not  use 
individual  cases  to  impose  his  or  her  philosophies  upon  the  masses. 

It  is  the  role  of  the  judiciary  to  equitably  decide  the  matter  at  hand,  not  to 
look  for  a  solution  to  a  larger  problem.  The  democratic  mechanism  of  popular 
elections,  not  the  judiciary,  should  determine  the  imposition  of  rules  and  duties  on 
broad  classes  and  government  bodies  to  the  extent  such  rules  and  duties  are  within 
the  spirit  of  the  Constitution.  Furthermore,  the  jurisdiction  of  the  federal  courts  is 
limited  to  cases  or  controversies.  If  a  party  does  not  have  a  sufficient  stake  in  the 
litigation,  there  is  not  a  controversy  involved  such  that  the  judiciary  is  empowered 
to  act.  Likewise,  if  an  issue  is  only  hypothetical  or  speculative,  there  is  no 
controversy  and  thus  no  power  to  adjudicate. 

By  loosening  the  requirements  of  standing  or  ripeness,  the  limitations 
imposed  by  Article  III  of  the  Constitution  are  weakened  by  the  branch  whose  duty  it 
is  to  interpret  and  uphold  the  Constitution.  However,  while  it  is  not  within  the 
judicial  power  to  administer  or  execute  laws  nor  to  make  those  laws,  the  judiciary 
should  become  involved  when  an  individual  has  suffered  loss  or  injury  due  to  a 
particular  law  or  the  administration  of  that  law.  It  is  then  appropriate  for  the 
judiciary  to  interpret  the  law  within  the  spirit  of  the  Constitution  and  to  determine  if 
that  law  or  its  administration  is  contrary  to  the  laws  of  the  land. 
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I.     BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1 .  Full  name  (include  any  former  names  used.) 
Raner  Christercunean  Collins 

2.  Address:  List  current  place  of  residence  and  office  address(es). 


now.  Congress,  Division  22 
Tucson,  Arizona  85701       OFFICE 


Residence 
Tucson,  Arizona 

3 .    Date  and  place  of  birth. 

July  8,  1952 

Malvern,  Arkansas  72104 


4.    Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouses  occupation, 
employer's  name  and  business  address(es). 


Married 


Theresa  Ami  (OlUson)  Collins — not  currently  employed  outside  the  home. 


5.    Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of  attendance,    degrees 
received,  and  dates  degrees  were  granted. 


Arkansas  Polytedinic  College 
Russellville,  Arkansas  72801 
B.  A.  Sociology 

University  of  Arizona  College  of  Law 
Tucson,  Arizona  85719 
Juris  Doctor 


Attended— August  1970  -  May  1973 
Awarded  May  1973 

Attended— August  1973  -  December  1975 
Awarded  December  1975 


6.    Employment  Record:  List  (by  year)  all  business  or  professional  corporations,  conpanies,  firms,  or 
odier  enterprises,  partnerships,  institutions  and  organizations,  nonprofit  or  otherwise,  including  firms, 
with  \^ch  you  were  connected  as  an  ofiScer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 


Business  and  Professional  Corporations: 
1973  Summer  Laborer 


1974 


1974  to  1975 


Summer 


LawCleik 


School  Year      Student  Advocate 


Reynolds  Metals  Con:q)any 
Jones  Mills,  Aricansas 

Chandler,  Tullar,  Udall,  and 

RidmKjnd 

Tucson,  Arizona 

Dean  of  Students'  Office 
University  of  Arizona 
Tucson,  Arizona 
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1975  to  April  1976 


April  1976  to  August  1981 


Law  Cleric 


Trial  Attorney 


August  1981  to  November  1983        City  Magistrate 
Nov.  1983  to  May  1,  1985  Attorney 


May  1985  to  November  1988  Full-time  Superior 

Court  Judge  Pro  Tempore 


Nov.  1988  to  present 


Superior  Court  Judge 


Pima  County  Attorney's  Office 
Tucson,  Arizona 

Pima  County  Attorney's  Office 
Tucson,  Arizona 

City  of  Tucscm,  Arizona 

Civil  Division 

Pima  County  Attorney's  Office 

Tucs(m,  Arizona 

Pima  County  Superior  Court 
Tucson,  Arizcma 

Pima  County  Superior  Court 
Division  22 
Tucson,  Arizcma 


1991  to  1994 


Presiding  Judge 
Juvenile  Court 


Pima  County  Juvenile  Court 
Division  22 
Tucson,  Arizona 


Communitv  and  Non-Profit  Corporations: 

Information  and  Referral  Service — Board  of  Directors — Member,  on  Personnel  and  Finance 

Committee  1983  to  1984  and  1984  to  1985;  Secretary  1984  to  1985 

This  is  a  non-profit  organization  wiiich  compiles  a  database  of  all  services  in  Southern  Arizona, 

publishes  a  directory  of  same,  runs  a  Helpline,  Lifeline  Monitors,  and  offers  a  variety  of  services  to  the 

community. 

The  Havai.  Inc. — Board  of  Directors — Member,  Treasurer  1984  to  1985 

this  is  a  non-profit  residaitial  treatment  facility  for  women.  During  my  tenure  cm  the  Board,  the 

average  stay  was  8  to  12  months  and  the  main  fcx:us  of  treatment  was  alcohol. 

Family  Counseling  Agency — Board  of  Directors,  Member,  May  1986  to  ^ril  1988 

This  ncm-profit  agency  provides  a  fiill-service  counseling  agoicy  wdiich  deals  with  many  scxial  issues 

such  as  drug,  family,  divorce,  and  divorce  recovery. 

Sahuaro  Girl  Scout  Council — ^Board  of  Directors,  Member;  April  1987  to  March  1992 
This  is  the  policy-making  board  of  our  local  Girl  Scouts  for  Southern  Arizcxia. 

Black  Studait  Support  Group — Member  (mid  1980's) 

This  was  a  volunteer  positicm  with  the  University  of  Arizona  to  provide  a  community  support  system 

for  kids  away  fi'om  home  and  new  to  Tucscxi  and  the  University  community. 
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Alpha  Phi  Alpha — Member  (inactive — active  mid  1980'sto  1994) 

A  graduate  chapter  that  provided  various  community  projects  such  as  a  program  to  encourage  students 

remain  in  school  called  '^Go  to  High  School,  Go  to  College". 

Tanque  Verde  Optimist  Club— 1985  to  1986 

American  Red  Cross — Board  of  Directors,  member  and  chairman  Personnel  Committee;  July  1988  to 
June  1991 

Minority  Bar  Association  (1980  to  early  1990's) 

Gide<Mi  Missionary  Baptist  Church — Trustee  Board  Member — 1993  to  1996 

YMCA  Triangle  Ranch.  Board  Member,  1994  to  1995 

An  arm  of  the  YMCA  which  deals  with  the  Summer  Camp  portion  for  the  Y. 

TucscMi  Police  Department  Steering  Committee — March  1997  to  present 

This  committee  allows  community  leaders  to  offer  suggestions  as  to  how  grant  funds  for  computers 

may  be  used  to  make  information  more  accessible  to  the  public. 


7.  Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars,  including  the  dates, 
branch  of  service,  rank  or  rate,  serial  number  and  type  of  discharge  received. 

No  military  service 

8.  Hoiors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and  honorary  society 
memberships  that  you  beUeve  would  be  of  interest  to  the  Committee. 

College: 

Hcaior  Sdiolarship 

United  Steelworkers'  Scholarship 

Who's  Who  in  American  Colleges  and  Universities 

Honor  Graduate 

Law  School: 

Orals  Winner — First  Year  Moot  Court 
Chester  H.  Smith  Memorial  Scholarship 
William  Spaid  Memorial  Award 

9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or  conferences  of  wUdi 
you  are  or  have  been  a  monber  and  give  the  titles  and  dates  of  any  offices  which  you  have  held  in  sudi 
groups. 

Bar  Associations: 

Arizona  Bar  Association — 1976  to  present 
Arizona  Minority  Bar  Association — 1987  to  present 
American  Bar  Association — 1976  to  1978 
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Judicial  Committees: 

Chairperson  1996  Judicial  Conference 

This  is  our  annual  conference  for  which  all  the  Judges  of  the  state  called  Jurisdictions  must  attend.  The 

conference  provides  about  12  to  14  hours  of  each  judge's  required  continuing  legal  education  for  the 

year.  My  role  was  to  coordinate  the  planning  of  the  conference,  dealing  with 

setting  up  seminars  and  arranging  for  presenters.  My  focus  was  all  judges,  general  jurisdicticxi  and 

above. 

ArizCTia  Judicial  College  Board — 1995  to  Present;  Associate  Dean — 1998 

This  Board  is  the  policy-making  and  planning  board  for  our  State  Judicial  College.  We  are  respcxisible 
for  providing  programs  such  as  New  Judge  Orioitation,  a  program  that  lasts  up  to  13  days.  Legal 
Symposium,  which  provides  continuing  legal  education  for  all  judges  in  the  State  of  Arizona    Our 
Judicial  College  is  the  institution  responsible  for  statewide  judicial  training. 

Superior  Court  Committee — 1995  to  Present 

This  is  a  committee  appointed  by  the  Chief  Justice  of  our  Supreme  Court  made  up  of  judges  and  lay 
people  that  make  recommaidations  to  the  Arizona  Judicial  council  and  the  Supreme  Court  about 
legislation  and  policy  affecting  the  State  Court  System. 

Judicial  Performance  Review  Committee — 1994  to  Present 

By  constituticHial  amendment  this  commission  was  set  up  to  provide  a  vehicle  to  study  and  collect  data  on 
the  performance  of  all  judges  placed  on  the  bench  by  the  Merit  Selection  process.  That  would  be  all  71 
judges  of  Maricopa  County  Superior  Court,  26  judges  in  Pima  County  Superior  Court,  22  Court  of 
Appeals  judges,  and  5  Supreme  Court  justices.  Our  data  collection  includes  surveys  of  jurors,  litigants, 
attorneys,  and  staff  wAo  appear  before  or  work  with  the  judge.  We  also  sohcit  comments  in  public 
hearings.  After  all  of  this  is  compiled,  we  make  a  recommendation  to  the  voters  whether  or  not  the  judge 
meets  the  standards  at  the  time  of  the  judicial  retenticn  election  and  recommaid  r^ention  or  not.  This  is 
an  appointed  commissicm  of  judges  and  lay  perscns. 

Juvenile  Court  Committee— 1991  to  1993 

This  was  a  committee  that  I  served  on  by  virtue  of  my  role  as  Pima  County  Presiding  Juvenile  Court 
Judge    This  was  made  up  of  all  presiding  juvaiile  judges  of  the  state,  several  Chief  Probatirai  Officers 
and  lay  people.  We  made  efforts  to  coordinate  statewide  issues  germane  to  the  Juvenile  Court. 

Juvenile  Justice  Task  Force — 1992  to  1993 

This  committee  was  appointed  by  Chief  Justice  Stanley  Feldman  to  make  recommendati<n  on  ways  to 
in^rove  the  Juvenile  Justice  System.  The  task  force  was  made  up  of  judges,  lawyers,  teachers, 
counselors,  legislators,  and  community  leaders. 

Member,  Search  Committee  for  Director  of  Juvaiile  Department  of  Corrections — 1992 

This  was  a  search  committee  appointed  by  the  Governor  to  find  a  new  Director  of  the  State  Department 

of  Juvenile  Corrections. 

Member,  State  Bar  Committee  on  Character  and  Fitness — 1979  to  1986 

The  function  of  this  committee  is  to  screai  apphcants  for  admission  to  the  State  Bar  of  Arizona. 

10.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in  lobbying  before 
public  bodies.  Please  list  all  other  organizations  to  which  you  belcRig. 
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Lobbying  Orftanization: 

National  Association  for  the  Advancemoit  of  Colored  People  (NAACP) 

Other  Organizations: 

Alpha  Phi  Alpha  Fraternity  (inactive) 

1 1    Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with  dates  of  admission 
and  lapses  if  any  such  memberships  lapsed.  Please  explain  the  reason  for  any  lapse  of  membership. 
Give  the  information  for  administrative  bodies  which  require  special  admission  to  practice. 

State  of  Arizona  Bar  1976  to  present 

U.S.  District  Court  of  Arizona  May  1981 

12.  PubUshed  Writings:  List  the  titles,  pubUshers,  and  dates  of  books,  articles,  reports,  or  other  pubUshed 
material  you  have  written  or  edited.  Please  supply  one  copy  of  all  published  material  not  readily 
available  to  the  Committee.  Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues  involving 
oxistitutional  law  or  legal  poUcy.  If  there  were  press  rqjorts  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 

Speeches  attached: 

1 .  Honor  of  Slain  PoUce  Officers 

2.  Graduaticm  1995 

3.  Secrist  School  Graduatiai 

4.  Speech  cm  Role  of  Juvenile  Court 

5.  National  Honor  Society  Speech 

6.  Juvaiile  Outlook 

7.  State  of  Juvenile  Court 

8.  Speech  to  Black  Probation  Officers 

9.  Youth  Recognition  Speech 

13.  Health:  What  is  the  present  state  of  your  health?  List  die  date  of  your  last  physical  examinatioo. 
I  am  in  good  health.  My  last  physical  examination  was  March  1998. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  w4iether  such  positim  was 
elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each  such  court. 

I  was  a  City  Court  Magistrate  appointed  by  the  Tucson  City  Council  from  August  1981  to  November 
1983.  This  involved  presiding  over  trials  of  traffic  law  violations,  violatims  of  city  ordinances,  and 
misdemeanor  violations  of  state  law  that  the  County  Attorney  chose  not  to  prosecute.  Trials  would 
involve  shopUfting,  theft,  prostitution,  driving  under  the  influence,  and  possession  of  small  amoimts  of 
drugs,  including  marijuana. 

I  am  currently  a  Pima  County  Superior  Court  Judge.  I  began  this  position  in  May  1985  as  a  Judge 
pro-Tempore  appointed  by  the  thai  Presiding  Pima  County  Judge,  the  H<norable  Thomas  Meehan 
(deceased).  This  was  a  position  where  I  performed  all  the  duties  of  a  Superior  Court  Judge  on  a  full- 
time  basis  responsible  for  a  criminal  docket.  This  is  a  compensated  position  allowed  by  state  statutes 
to  help  process  criminal  cases  wlien  the  caseload  exceeds  the  ability  of  the  permanoitly  funded  judges 
to  process  them.  In  Arizona,  a  county  may  have  one  judge  for  each  30,000  in  population. 
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I  served  in  this  capacity  until  I  was  appointed  to  a  retained  position  in  November  1988  by  the 
Honorable  Rose  Mofford    This  was  accomplished  through  the  merit  selection  process  whereby 
applicants  are  screened  by  a  standing  selection  committee  which  forwards  a  list  of  usually  three  to  five 
names  to  the  Governor  who  then  chooses  one    Once  chosen,  the  judge  stands  for  retention  every  four 
years.  I  was  retained  by  a  majority  vote  in  excess  of  80%  of  the  voters  in  1992  and  1996. 

This  is  a  general  junsdiction  court  handling  civil,  criminal,  juvenile,  domestic  and  probate  matters.  I 
have  served  in  all  capacities  except  probate.  We  typically  rotate  assignments  every  three  years  or  so. 
There  is  no  upper  limit  in  dollars  but  cases  of  $5,000  or  less  are  handled  by  a  lower  court.  The  criminal 
jurisdiction  covers  all  felonies  and  concurrent  jurisdiction  on  all  misdemeanors  involving  violation  of  a 
state  statute.  The  juvenile  jurisdiction  encompasses  all  aspects  of  children  such  as  delinquent  bdiavior, 
incorrigible  behavior,  dependency,  and  severance.  During  my  tenure  there,  judges  decided  whether  a 
child  would  be  transferred  to  be  prosecuted  as  an  adult.  The  law  has  bem  changed  to  make  transfer 
mandatory  now  in  certain  cases    The  domestic  jurisdiction  deals  with  dissolution,  child  custody, 
visitation,  and  support  and  maintenance  (alimony).  The  probate  court  deals  with  all  matters  relating  to 
death,  and  also  guardianships  and  conservatorships. 

I  also  served  as  Presiding  Judge  of  the  Pima  County  Juvenile  Court  ftom  1991  to  1994.  This  position 
was  one  in  which  I  was  chosen  by  a  vote  of  my  fellow  judges  to  serve  in  this  capacity  and  it  was  my 
responsibility  to  be  in  charge  of  all  juveniles  prosecuted  in  Pima  County  Juvenile  Court  which 
numbered  as  high  as  1 1,000  and  referrals  involving  about  4000  plus  juvaiiles.  The  court  was  also 
responsible  for  all  depaident  and  incorrigible  children.  I  was  in  charge  of  a  staff  of  detention  officers, 
probation  officers,  and  clerical  staff  that  numbered  about  280.  I  was  also  the  "supervisor"  for  six 
other  judges  at  the  Juvenile  Court.  1  was  involved  in  developing  budgets,  policy,  hiring  and  firing  of 
staff,  providing  information  to  the  State  Legislature  and  the  County  Board  of  Supervisors.  I  worked 
with  the  community  to  do  what  1  could  in  terms  of  crime  prevention,  public  awareness,  and  planning 
for  the  fiiture 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide: 

(1)  citations  for  the  ten  most  significant  opinions  you  have  writtm; 

(1)1  serve  in  a  busy  trial  court  and  do  not  write  many  opinions    In  feet,  most  opinions  written 
would  have  been  in  Domestic  Court  where  it  was  important  to  explain  my  reasoning.  Listed 
below  are  names  of  opinions  that  are  attached. 

1 .  Sandra  Kav  Bamev   v.  Larry  Bamev   OV-7637.  (1997)  .  The  plaintiffs  attorney  was 
Monica  L.  Stauffer,  P  0  Box  1100,  Morenci,  Arizona  85540-1100,  (520)  865-5337. 
The  defendant's  attorney  was  Kaiywi  Udall,  4200  W.  7*  Street,  Saffbrd,  Arizona  85546, 

(520)  348-9900. 

2.  State  V.  Jesus  Garcia  Perez    CR  1 1735  (1986).  The  attorney  for  the  state  was  Jessie 
Figueroa,  U.S.  Attorney,  1 10  S  Church,  Suite  8310,  Tucson,  Arizona  85701, 

(520)  620-7300.  The  defendant's  attorney  was  Fernando  Gaxiola,  2847  S.  Sixth  Avaue, 
Tucson,  Arizona  85713,  (520)  628-7898. 

3.  Stonev  Gaie  Goldai  v.  Candice  Sherri  Golden    D-55204  (1985)   The  attorney  for  the 
plaintiff  was  Kathleoi  McCarthy,  130  W.  Cushing,  Tucson,  Arizona  85701, 

(520)  623-0341.  The  attorney  for  the  defendant  was  Edward  Linden,  5210  E.  Williams 
Circle,  #500,  Tucson,  Arizona  85732,  (520)  745-8000. 
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4     Carol  S.  Flaherty  v.  Thaddeus  Flaherty     215377  (1986).  The  attorney  for  the  plaintiff 
was  Thomas  Niemeir,  3100  N.  Campbell,  Suite  101,  Tucson,  Arizona  85719, 
(520)  795-9975.  The  attorney  for  the  defendant  was  Larry  Ccmdit,  376  S.  Stone,  Tucson, 
Arizona  85701,(520)624-6638. 

5.  State  of  Arizona  y.  Alex  Cr\iz  Mills    CR  45334  (1995).  The  attorney  for  the  state  was 
Rick  Unklesbay,  Dqjuty  Pima  County  Attorney,  32  N.  Stone,  Suite  1400,  Tucsai, 
Arizona  85701,(520)740-5600.  The  attorney  for  the  defendant  was  Stanton  Bloom, 
2525  E.  Broadway,  Suite  102,  Tucson,  Arizona  85716,  (520)  321-9904. 

6.  Ann  Z.  Ellerd    y.  Gary  K.  Ellerd      D97063  (1994).  The  attorney  for  the  plaintiff  was 
Paul  Saba,  2315  E.  Speedway,  Tucsai,  Ariztxia  85719,  (520)  881-2881.  The  attorney 
for  the  defendant  was  C.  Joy  Watkins,  2 135  E.  Grant,  Tucson,  Arizona  85719, 
(520)321-0101. 

7.  Candice  Stenman    y.  Russell  Allan  Stenman     D96277  (1994).  The  attorney  for  the 
plaintiff  was  Fred  Belman  (deceased).  The  attorney  for  the  defaidant  was  Jdin  O'Dowd, 
2500  N.  Tucson    Blyd.,  Suite  109,  Tucsoi,  Arizona  85716,  (520)  327-4943. 

8.  Toni  Bradford    y.  Jon  Bradford     D97166  (1995).  The  attorney  for  the  plaintiff  was 
Robert  Clark,  1 161  N.  El  Dorado,  #230,  Tucson,  Arizoia  85715,  (520)  885-3511.  The 
attorney    for  the  defendant  was  Lloyd  Rabb,  3320  N.  Campbell,  #150,  Tucson,  Arizona 
85719.  (520)  888-6740. 


(2)  a  short  summary  of  and  citations  for  all  appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgmoit  was  affirmed  with  significant  criticism  of  your  substantive  or  procedural 
rulings;  and 

(2)  State  y.  Webb,  186  Ariz.  560,  925  P.  2d  701 

This  case  was  a  Driving  under  the  influence  (DUI)  case  in  which  the  court  found  that  another 
judge  who  was  taking  a  verdict  for  me  erred  in  sending  them  to  correct  an  inconsistent  verdict. 
I  sentenced  on  the  later  retumed  verdict  and  was  reversed. 

State  v.  Miller,  161  Ariz.  171,  777  P.2d  234 

This  was  a  DUI  case  where  the  Appeals  Court  found  that  I  erred  when  I  ruled  that  the  &ilure 

to  inform  the  defaidant  of  his  ri^t  to  an  ind^aident  test  meant  the  case  should  be  dismissed. 

State  y.  Vermuele,  160  Ariz.  195,  772  P.2d  1 148 

In  this  DUI  case  the  court  ruled  that  I  was  wrong  in  defining  the  issue  of  A^at  was  meant  by 

actual  physical  control. 

State  V.  Vincent,  159  Ariz.  418,  768  P.2d  150 

A  procedure  was  approved  that  allowed  minor  child  witnesses  to  testify  in  a  room  outside  of 

die  defendant's  presence.  They  had  beoi  witness  to  their  mother's  murder.  Court  ruled  that 

atthou^  defendant  was  watching  on  TV  and  in  contact  with  his  lawyer  by  phone  the  v^ole 

time,  it  was  a  violation  of  the  ri^  to  confi-ontation.  The  procedure  had  been  permitted  by 

statute. 


479 


State  V.  Vess,  157  Ariz.  236,  756  P.2d  333 

A  procedure  was  approved  that  allowed  minor  child  witnesses  to  testify  in  a  room  outside  of 
the  defendant's  presence.  Court  ruled  that  although  defendant  was  watching  on  TV  and  in 
contact  with  his  lawyer  by  phone  the  whole  time,  it  was  a  violation  of  the  right  to 
confrontation    The  procedure  had  been  permitted  by  statute. 

State  V  PhiUips,  152  Ariz.  533,  733  P.2d  1116 

This  case  was  a  Leaving  the  Scaie  of  an  Accident  case.  He  hit  an  elderly  lady  and  caused 
serious  damages.  By  law  restitution  had  to  be  ordered   The  Supreme  Court  used  this  case  to 
decide  that  a  defendant  must  know  how  much  the  restitution  would  be  before  he  pleads  guilty 

State  ex  rel.  Dean  v  City  court  of  City  of  Tucson,  141  Ariz.,  361,  687  P. 2d  369 

I  was  reversed  here  as  a  City  Court  Magistrate  for  ordering  a  jury  trial  oti  a  reckless  driving 

charge. 

(3)  citation  for  significant  opinions  on  federal  or  state  constitutional  issues,  together  with  the  citaticm 
to  appellate  court  rulings  on  such  qiinions.  If  any  of  the  qiinions  listed  were  not  officially 
reported,  please  provide  copies  of  the  (^iniois. 

(3)  None 


16.  Pubhc  Office:  State  (chronologically)  any  pubbc  offices  you  have  held,  other  than  judicial  offices, 
including  the  terms  of  service  and  whether  such  positions  were  elected  or  appointed.  State 
(chronologically)  any  unsuccessful  candidacies  for  elective  pubhc  office. 

None 

17.  Legal  Career: 

a.    Describe  chronologically  your  law  practice  and  experience  after  graduation  from  law  school 
including: 

1 .  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the  judge,  the  court,  and  the 
dates  of  the  period  you  were  a  clerk; 

I  have  never  served  as  a  law  clerk  to  a  Judge. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

I  have  not  practiced  alcne. 

3     the  dates,  names,  and  addresses  of  law  firms  or  offices,  companies,  or  governmental  agaicies 
with  which  you  have  been  connected,  and  the  nature  of  your  connection  with  each; 

From  June  1975  to  April  1976, 1  served  as  a  Law  Clerk  with  the  Pima  County  Attorney's 
Office.  The  address  of  the  Pima  County  Attorney's  Office  is  32  N.  Stone,  Tucson,  AZ 
85701. 
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From  April  1976  to  August  1981, 1  served  as  a  deputy  county  attorney  with  the  Pima  County 
Attorney's  Office  in  the  Criminal  Division.  The  address  of  the  Pima  County  Attorney's  Office 
is  32  N.  Stone,  Tucson,  AZ  85701. 

In  November  1983, 1  returned  to  the  Pima  County  Attorney's  Office  as  a  Deputy  County 
Attorney  in  the  Civil  Division.  I  gave  legal  advice  to  our  Sheriff,  the  County  Recorder,  the 
Elections  Departmoit,  the  Clerk  of  the  Court,  the  Superintendent  of  Schools,  and  the  Board  of 
Supervisors.  This  involved  rqiresoiting  various  county  departments  on  negotiating  contracts, 
personnel  issues,  and  legal  interpretation  of  many  matters.  My  court  appearances  were  not  as 
frequrait  as  before;  however,  the  reason  for  a  lot  of  my  legal  advice  was  to  keep  my  clients  out 
of  court.    The  address  of  the  Pima  County  Attorney's  Office  is  32  N.  Stone,  Tucson,  AZ 
85701. 

b.     1 .  What  has  been  the  general  character  of  your  law  practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

The  general  character  of  my  practice  fi-om  1976-1981  was  criminal  prosecutioo  of  all  types  of 
cases  from  misdemeanor  to  homicide. 

From  November  1981  to  May  1983  I  was  in  the  Pima  County  Attorney's  Civil  Division  where 
I  represoited  various  county  department  and  officials. 


2.  Describe  your  typical  former  clioits,  and  mention  the  areas,  if  any,  in  whidi  you  have 
specialized. 

When  I  was  a  prosecutor,  I  rq)resented  the  people  of  the  State  of  Arizona  for  Pima  County. 

When  I  was  in  the  Civil  Division,  I  represaited  various  county  departments  and  officials  and 
gave  legal  advice.  I  gave  legal  advice  to  our  Sheriff,  the  County  Recorder,  the  Elections 
Dqjartment,  the  Clerk  of  the  Court,  the  Superintendent  of  Schools,  and  the  Board  of 
Supervisors.  This  involved  rq>resenting  various  county  d^artments  on  negotiating  contracts, 
personnel  issues,  and  legal  interpretation  of  many  matters.  My  court  appearances  were  not  as 
fi^uent  as  before;  however,  the  reason  for  a  lot  of  my  legal  advice  was  to  keep  my  clients  out 
of  court. 

1 .  Did  you  appear  in  court  frequaitly,  occasionally,  or  not  at  all?  If  the  frequency  of  your 
appearances  in  court  varied,  describe  each  sudi  variance,  giving  dates. 

c.   1 .   1 976  to  1 98 1 — appeared  in  court  on  a  daily  basis. 

1983  to  1985 — less  frequently;  four  or  five  times  a  month 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts, 

a.  Federal  courts — 15% 

(b)  state  courts  of  record; 

b.  State  courts— 84% 
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(c)    other  courts 

c.  Appellate  courts — 1% 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

a.  Civil— 10% 

(b)  criminal. 

b.  Criminal— 90% 

4  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or  judgment  (rather  than 
settled),  indicating  whether  you  were  sole  counsel,  chief  counsel,  or  associate  counsel. 

I  tried  in  excess  of  75  cases  to  verdict  as  sole  counsel;  two  others  as  associate. 

5.  What  percentage  of  these  trials  was: 

(a)  jury 

a.  jury^90% 

(b)  non-jury 

b.  non-jury — 10% 

18.  Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally  handled.  Give  the 
citations,  if  the  cases  were  reported,  and  the  docket  number  and  date  if  unrqjorted.  Give  a  capsule 
summary  of  the  substance  of  each  case.  Identify  the  party  or  parties  whom  you  represented;  describe 
in  detail  the  nature  of  your  participation  in  the  litigation  and  the  final  dispositicm  of  the  case.  Also  state 
as  to  each  case: 

(a)  thedateof  rqjresentation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telq}hone  numbers  of  co-counsel  and  of  principal  counsel  for 
eadi  of  the  other  parties. 

1.    State  of  ArizcMia  vs.  Genaro  Celava  in  Pima  County  Superior  Court  135  Ariz.  248.  660  P. 2d  849 
(1983).  trial  date  was  February  1981. 

Original  charges  were:  (1)  armed  robbery,  (2)  unlawful  order  to  sell  narcotics,  and  (3)  murder — 
first  degree.  Number  one  and  number  three  were  alleged  to  be  of  a  dangerous  nature.  I  was  co- 
counsel  with  Richard  RoUman.  We  were  both  deputy  prosecutors  for  the  Pima  County  Attorney's 
Office.  Mr.  Celaya  was  defoided  by  Albert  Dover  and  Larry  Fleishman,  with  the  Public 
Defender's  Office.  The  case  was  tried  before  the  Hcxiorable  Richard  Roylstcm  (deceased). 

The  case  involved  the  shooting  of  John  Walker,  an  undercover  narcotics  officer  with  the  Arizona 
Department  of  PubUc  Safety,  at  the  Tucson  International  Airport  in  November  of  1979. 

Mr.  Celaya  was  a  former  informant  for  the  Drug  Enfbrcemart  Agency.  He  claimed  in  his  defense 
self  help,  self  defense,  and  apparent  authority.  The  shooting  was  the  result  of  an  attempted  rip-off 
of  a  drug  transaction,  Mr.  Celaya  used  the  help  of  others  to  set  up  the  deal  and  wort  to  the  airport 
alone. 
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My  area  of  concentration  was  with  the  accomplices  who  were  all  called  to  testify  for  the  State  and 
the  opening  statement  of  the  closing  argument.  Because  of  Mr.  Celaya's  background  as  a  drug 
informant,  the  investigation  of  the  case  took  more  than  15  months  and  involved  over  100  potential 
witnesses. 

Mr  Celaya  was  convicted  of  murder  and  robbery  and  sentenced  to  25  years  to  life  in  prison.  The 
verdict  was  overturned  by  the  Arizona  Supreme  Court  for  the  trial  courts  failure  to  give  an 
instruction  on  Defendant's  theory  of  the  case.   135  Ariz.  248  660  P.2d  849  (1983). 

Albert  Dover  is  now  the  Honorable  Albert  Dover  and  is  located  at  201  Church  Street,  Suite  7, 
Nevada  City,  California  95959,(916)265-1311    Larry  Fleischman  can  be  reached  at  6079  E. 
Grant,  Tucson,  Arizona  85712,(520)751-1630.  Richard  Rolbnan  can  be  reached  at  2195  E. 
River  Road,  Suite  201,  Tucson,  Arizona  85718-6586,  (520)  577-1300. 

State  vs.  Nelson  Record  AKA  Raymond  Nelscm  in  Pima  County  Superior  Court.  131  Ariz.  150. 
639  P.2d  340  (1981) 

This  was  a  case  in  which  1  was  sole  counsel  for  the  Pima  County  Attorney's  Office,  h  was  tried 
before  the  Honorable  Thomas  Meehan  (deceased).  The  defaidant  was  rep  resorted  by  Mr.  Michael 
Pollard  who  was  then  with  the  Pima  County  PubUc  Defender's  Office.  The  case  involved  14 
counts  of  sexual  assault,  two  counts  of  kidnapping  and  two  counts  of  armed  robbery.  The 
defendant  abducted  two  young  ladies  and  drove  them  to  a  deserted  area  where  the  crimes  were 
committed.  He  was  convicted  on  16  counts  and  sentenced  to  consecutive  sentraices  totaling  126 
years  in  prison.  The  case  on  appeal  dealt  with  whether  or  not  my  closing  argument  was  too 
emotional.  The  appeals  court  held  that  it  was  not. 

Michael  Pollard  can  be  reached  at  103  E.  Alameda,  P.  0.  Box  27210,  Tucsai,  Ariztma  85726, 
(520)  791-3260. 

State  vs.  Donald  Johnscm  in  Pima  County  Superior  Court.  121  Ariz.  545  (App.)  592  P.2d  379 
(1979).  trial  date  was  April  1978 

I  was  sole  counsel  in  this  case  as  a  d^uty  proseortor  for  Pima  County.  It  was  tried  before  the 
Honorable  Boi  Birdsall  (deceased).  Mr.  Jctoson  was  represented  by  Michael  Addis  of  the  PubUc 
Defaider's  Office.  The  defoidant  was  charged  with  three  counts  of  attempted  murder.  Mr. 
Johnson  tried  to  hire  someone  to  kill  his  adoptive  paroits  and  grandmother.  Mr.  Johnson  did  not 
realize  that  the  perscsi  he  hired  was  an  agent  of  the  Federal  Bureau  of  Investigation.  The  Court  of 
Appeals  ruled  that  the  State  need  not  be  able  to  prove  the  defendant's  statements  of  prior  bad  acts 
to  use  them  in  State  vs.  Johnson. 

Michael  Addis  can  be  reached  at  300  N.  Main  Street,  Suite  201,  Tucson,  Arizona  85701.  (520) 
882-0662. 

State  vs.  Jack  Rock  in  Pima  County  Superior  Court.  27  Ariz.  (App.)  430  555  P.2d  898  (1976). 
I  handled  this  case  as  sole  counsel  for  the  Pima  County  Attorney's  Office.  The  case  was  one  that 
was  bargained  and  the  plea  accq}ted  by  the  Honorable  Robert  Buchanan  (retired).  Mr.  Rock  was 
represented  by  Jeffirey  Bartolino.  The  case  involved  the  embezzlement  of  a  car  by  the  defendant 
and  was  charged  as  a  theft  by  embezzlement  under  the  old  theft  statute  in  existence  at  the  time.  I 
filed  a  special  action  to  overturn  the  granting  of  the  motion  to  dismiss. 

Jeffiey  Bartolino  can  be  reached  at  33  N.  Stone  Avenue,  Tucson,  Arizona  85701. 
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State  vs  Donnie  Matthews.  Gilbert  Matthews.  Ravford  Strong,  and  Tommy  Bennett  in  Pima 
County  Superior  Court.  September  1980.  tried  in  Pima  County  Superior  Court 
This  was  a  case  1  tried  as  sole  counsel  before  the  Honorable  Harry  Gin  (retired)    The  defendants 
were  represented  by  K  C.  Stanford,  Dean  Christoffel,  Michael  Blum,  and  Michael  Pollaid.  The 
case  involved  the  robbery  of  the  Marana  Lounge  in  Marana,  Arizona.  The  case  is  probably  only  of 
significance  to  me  because  of  the  difficulty  involved  with  the  handling  of  the  case  by  the  Marana 
Marshall's  Office.  I  had  to  reinvestigate  the  case  and  develop  a  theory  to  get  the  evidence 
discovered  after  a  search  of  the  get-a-way  vehicle  admitted  because  the  telephonic  search  warrant 
obtained  by  the  Marana  officers  involved  was  not  tape  recorded.  All  of  the  defendants  were 
convicted  and  received  sentences  ranging  from  one  year  in  jail  to  ten  years  in  prison. 

K.    C.  Stanford  can  be  reached  at  1 10  W.  Congress,  Tucson,  Arizona  85701,  (520)  740-3336. 
Dean  Christoffel  can  be  reached  at  335  N.  Wilmot,  Suite  500,  Tucson,  Arizona  8571 1, 
(520)  790-7337.  I  do  not  know  how  to  reach  Michael  Blum.     Michael  Pollard  can  be  reached  at 
103  E.  Alameda,  P.  0.  Box  27210,  Tucson,  Arizona  85726,  (520)  791-3260. 

Ann  Downey  vs.  Tanque  Verde  School  District  No.  13    CIV  82-179  in  U.  S.  District  Court  for  the 
District  of  Arizona  in  April  1984 

This  case  involved  a  school  teacher  who  was  dismissed  and  claimed  that  the  dismissal  was  because 
of  her  exercising  her  First  Amendment  ri^ts.  I  was  co-counsel  with  Leonard  Everett  who 
represented  the  members  of  the  school  board  as  individuals  and  the  two  school  principals.  I 
represented  the  District  and  the  School  Board    Plaintiffs  counsel  was  Ann  Haralambie.  The 
plaintiff's  contract  was  not  renewed  by  the  school  board  and  plaintiff  claimed  this  was  because  of 
complaints  she  made  about  the  way  the  school  was  handling  the  Title  One  Reading  Program.  She 
claimed  that  her  complaining  lead  to  a  series  of  bad  evaluations  and,  of  course,  a  recommendation 
ofnot  renewing  her  contract.  The  case  was  tried  before  the  Honorable  Alfredo  Marquez.  She 
sought  back  pay  for  two  years,  reinstatement,  clearance  of  her  records,  and  other  monetary 
damages    The  jury  retumed  a  verdict  of  one-year's  salary  and  clearance  of  records  against  the 
School  District,  the  Superintendent,  and  a  school  principal.  This  verdict  was  ultimately  set  aside 
for  all  except  the  school  principal    Because  of  a  prior  agreement  with  the  insurance  company,  the 
District  was  still  responsible  for  one-half  (1/2)  of  the  award. 

Leonard  Everett  can  be  reached  at  177  N  Church,  Presidio  Suite,  Tucson,  Arizona  85701-1 118, 
(520)  628-7777.  Ann  Haralambie  can  be  reached  at  3443  N.  Campbell,  Suite  115,  Tucson, 
Arizona  85719,  (520)  327-6287.  The  Honorable  Alfi-edo  Marquez  can  be  reached  at  U.S.  District 
Court,  44  E  Broadway,  Tucsot,  Arizona  85701,  (520)  620-7122. 

Anthcaiy  C  vs  Pima  County  et  all    CIV  82-501  Tuc  ACM  in  U  S  District  Court  for  the  District 
of  Arizcaia.  April  1985 

I  spent  the  year  of  1984  -  1985  as  a  Deputy  County  Attorney  in  the  Civil  Division  of  the  Pima 
County  Attorney's  Office.  This  was  a  lawsuit  involving  the  Pima  County  Juvenile  Court  and  its 
detention  fecility.  Southern  Arizona  Legal  Aid  and  the  National  Youth  Law  Carter  filed  a  class- 
action  suit  alleging  various  conditions  at  the  detention  center  were  violating  the  rights  of  juveniles 
housed  at  the  detention  center    I  replaced  Harold  Higgins  as  sole  counsel  on  b^alf  of  the 
defendants  in  April  of  1984.  The  counsel  for  the  Southern  Arizona  Legal  Aid  plaintiffs  were 
William  Morris,  Susan  Rabe,  and  William  Bell  of  the  National  Youth  Caiter.  The  complaints 
were  about  strip  searches,  classificaticxi,  medical  and  psychiatric  care,  recreation,  use  of  restraints. 
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and  a  number  of  other  complaints  dealing  with  the  care  provided  and  the  privileges  allowed  the 
juveniles  being  housed  at  the  Juvenile  Court  center    I  spent  most  of  the  last  year  negotiating  a 
settlement  of  this  case.  The  settlement  calls  for  certain  changes  in  procedure  and  $9000  in 
damages  and  $8000  in  attorney's  fees    The  case  was  tried  before  the  Honorable  Alfredo  Marquez. 

William  Morris  can  be  reached  at  64  E.  Broadway,  Tucson,  Arizona  85701,  (520)  623-9465. 
Susan  Rabe  can  be  reached  at  2621  E.  4*  Street,  Tucson,  Arizcma  85716,  (520)  795-7673.  The 
Honorable  Alfredo  Marquez  can  be  reached  at  the  U.S.  District  Court,  44  E  Broadway,  Tucson, 
Arizona  85701,(520)620-7122. 

8.  Perkins  vs.  Reed  et  al    CIV  83-659  in  U.  S.  Distrirt  Court  for  the  District  of  Arizona.  October 
1984 

This  was  a  case  in  which  I  was  sole  counsel.  The  plaintiffs  were  r^resented  by  John  Balentine  of 
Southern  Arizona  Legal  Aid.  The  claim  was  that  acti(xis  of  two  Pima  County  Sheriff's  OfiBce 
deputies  amounted  to  an  eviction  from  a  motel  without  certain  due  process  rights  being  followed. 
The  plaintiffs  were  renting  cm  a  week-to-week  basis  and  had  been  locked  out  by  the  manager  of  the 
motel.  I  represented  the  Sheriff's  Office  and  the  deputies.  Themotelmanager  settled  out  of  court 
and  we  tried  the  issue  of  \^4iether  or  not  there  was  a  "state  action".  This  was  tried  before  the 
Honorable  Richard  Bilby.  The  verdict  was  for  my  clients,  the  defendant  Sheriff's  deputies  whom  I 
r^resented  as  a  Deputy  County  Attorney  in  the  Pima  County  Attorney's  Office. 

John  Balentine  can  be  reached  at  2033  E.  Speedway,  Tucson,  Arizona  85719,  (520)  322-9100. 
The  Honorable  Richard  Bilby  can  be  reached  at  U.S.  District  Court,  44  E.  Broadway,  Tucson, 
Arizona  85701,(520)620-7111. 

9.  State  vs.  Nazario  Montova  in  Pima  County  Superior  Court.  1979 

This  was  a  robbery  case  that  I  tried  as  a  Deputy  County  Attorney  for  Pima  County  in  the  Pima 
County  Superior  Court  before  Honorable  Robert  Roylston  (deceased).  The  defendant  was 
rqjresented  by  Leslie  Miller,  then  of  the  Pima  County  Public  Defaider's  Office.  The  case  was 
difficult  because  it  involved  a  strong-armed  robbery  of  a  man  while  he  was  crossing  the  street  from 
one  bar  to  another.  I  had  to  maintain  contact  with  this  victim,  vAio  was  an  alo^olic,  and  convince 
him  to  remain  in  Tucschi  for  about  three  months  while  the  case  was  being  prosecuted.  Once  the 
trial  started,  I  had  to  convince  the  jury  that  this  alcoholic  victim  was  a  credible  witness.  I  was 
successful  in  doing  so  and  the  defendant  was  convicted.  Judge  Roylston  is  deceased.  LesUe  Miller 
is  now  the  Hcmorable  Leslie  Miller,  Pima  County  Superior  Court,  Division  3,  HOW.  Ccngress, 
Tucson,  Arizona  85701.  (520)740-8215. 

10.  State  vs.  Cross  in  Pima  County  Superior  Court  1978 

This  was  a  case  that  I  tried  as  a  Dqjuty  County  Attorney  for  Pima  County  in  Pima  County 
Superior  Court  before  the  Honorable  Robert  Buchanan,  now  retired.  The  defendant  was 
rq)resented  by  Allen  Minker,  then  a  Deputy  Public  Defoider  for  Pima  County.  He  is  now  the 
Honorable  Allen  Minker,  Superior  Court  Judge  for  Greenlee  County,  Cliflon,  Arizona  85533 
(520)  865-3872.  This  was  an  attempted  robbery  case  in  vihidx  the  defendant  was  accused  of  trying 
to  rob  an  adult  bookstore  while  armed  with  a  piece  of  cactus.  The  store  clerk  foiled  the  attempt  by 
beating  the  would-be  robber  with  a  newspaper  rack  and  chasing  him  away.  I  had  to  convince  the 
jury  to  take  the  case  seriously  even  though  the  fects  were  somewhat  comical.  The  defendant  was 
convicted. 
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19.  Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal  matters  that  did  not  involve  litigation    Describe  the 
nature  of  your  participation  in  this  question    Please  omit  any  information  protected  by  the  attorney- 
client  privilege  (unless  the  privilege  has  been  waived.) 

I  gave  legal  advice  to  various  County  Departments  and  officials  as  a  Deputy  County  Attomey  from 
1983  to  1985.  Issues  discussed  would  have  dealt  with  lay-offs,  employee  grievances,  abatemait  of 
nuisances,  policies,  tactics,  and  procedures. 

I  also  served  as  Presiding  Judge  of  the  Pima  County  Juvenile  Court  from  1991  to  1994.  This  position 
was  one  in  which  1  was  chosoi  by  a  vote  of  my  fellow  judges  to  serve  in  this  capacity  and  it  was  my 
responsibility  to  be  in  charge  of  all  juvaiiles  prosecxrted  in  Pima  County  Juvenile  Court  which 
numbered  as  high  as  1 1,000  and  referrals  involving  about  4000  plus  juveniles.  The  court  was  also 
responsible  for  all  dependent  and  incorrigible  children.  I  was  in  charge  of  a  staff  of  detention  officers, 
probation  officers,  and  clerical  staff  that  nimibered  about  280.  I  was  also  the  "supervisor"  for  six 
other  judges  at  the  Juvenile  Court.  I  was  involved  in  developing  budgets,  policy,  hiring  and  firing  of 
staff,  providing  infbrmatioi  to  the  State  Legislature  and  the  County  Board  of  Supervisors.  I  worked 
with  the  community  to  do  what  I  could  in  terms  of  crime  prevention,  pubUc  awaroiess,  and  planning 
for  the  future. 
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FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income  arrangements,  stock, 
options,  uncompleted  contracts  and  other  fiiture  benefits  which  you  expect  to  derive  from  previous 
business  relationships,  professional  services,  firm  memberships,  former  employers,  clients,  or 
customers.  Please  describe  the  arrangements  you  have  made  to  be  compensated  in  the  future  for  any 
financial  or  business  interest. 

I  have  a  deferred  compensation  with  the  Public  Employees  Benefits  Service  Corporation  (PEBSCO) 
through  my  current  employer  which  I  can  only  draw  upon  without  penalty  when  I  reach  the  age  of  59'/2 
years. 

2  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure  you  will  follow 
in  determining  these  areas  of  concern    Identify  the  categories  of  litigation  and  financial  arrangements 
that  are  likely  to  present  potential  conflicts-of-interest  during  your  initial  service  in  the  position  to 
which  you  have  been  nominated. 

If  there  were  any  conflict  of  interest,  I  would  recuse  myself     There  are  no  categories  of  litigation  or 
financial  arrangements  that  are  likely  to  present  potaitial  conflicts-of-interest.  I  will  follow  the  Federal 
Code  of  Judicial  Ccmduct. 

3  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment,  with  or  without 
compensation,  during  your  service  with  the  court?  If  so,  explain. 

1  have  no  plans,  commitments,  or  agreements  to  pursue  outside  employment,  with  or  without 
compensation,  during  my  service  with  the  court. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your  nomination 
and  for  the  current  calaidar  year,  including  all  salaries,  fees,  dividends,  interest,  gifts,  raits,  royalties, 
patents,  honoraria,  and  other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so,  copies  of  the 
financial  disclosure  report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted 
here.) 

See  attached  Financial  Disclosure  Report. 

5.  Please  complete  the  attached  financial  net  worth  statemait  in  detail  (Add  schedules  as  called  for). 

See  attached  Net  Worth  Statement. 

6     Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please  identify  the 
particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign,  your  title  and 
responsibilities. 

I  have  not  held  a  positi(»  or  played  a  role  in  a  political  campaign. 
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FINANCIAL  STATEMENT 
NET  WORTH 

Provide  a  complete,  cuiraot  net  worth  statement  which  itemizes  in  detail  ail  assets  (including  bank  accounts,  real  estate, 
securities,  trusts,  investments,  and  other  financial  holdings)  all  liabilities  (including  debts,  mortgages,  loans,  and  other 
financial  obligations)  of  yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


ASSETS 

LIABaiTlES                                    1 

Cash  on  hand  and  in  banks 

$7,700.00 

Notes  payable  to  banks- 
secured 

1997  Buick 

$29,600.00 

US.  Government 
Securities -(Savings 
Bonds-Series  EE) 

Face 

Value- 

$85,000 

F-stimated 
Value 

50,000.00 

1990Hcoda 

7,500.00 

Listed  securities — 
add  schedule 

0 

Heat  Pump 

6,100.00 

Unlisted  sectirities — 
add  schedule 

0 

Computer 

1,450.00 

Accounts  and  notes 
receivable: 

0 

Accounts  and  bills  due 

Due  fixwi  relatives  and 
fiiends 

0 

Unpaid  income  tax 

0 

Due  fi'om  odiers 

0 

Other  unpaid  tax  and 

0 

Doubtfiil 

0 

Real  estate  mortgages  payable-add  schedule 
First  Union  Mortgage  C^tporation 

$52,000.00 

Real  estate  owned — 
add  schedule 

Residence 

$120,000.00 

Chattel  mortgages  and 
other  liens  payable 

0 

Real  estate  mortgages 
receivable 

0 

Other  debts- itemize: 

Autos  and  other  personal 
property 

$53,000.00 

Credit  cards 

(Est.) 

$1,500.00 

Cash  vahie-liie  insurance 

$3,079.95 

Other  assets-itemize: 

Credit  Unions 

$8,000,00 

IRA's 

45,200.00 

106,000.00 

Household  Furnishings 

Estimate 

$15,000.00 

Total  liabilities 

$98,350.00 

Various  Electronics 

2,500.00 

Met  worth 

$312,129.95 

Total  Assets 

$410,479.95 

Total  habilities  and  net 
worth 

$410,479.95 

CONTINGENT 
LIABILITIES 

GENERAL 
INFORMATION 

As  endorser,  comaker  or 
guarantor 

1995 
Honda 

Ends 
3/31/98 

$200.00 

Are  any  assets  pledged 
(Add  schedule).      . 

No 

Oi  leases  or  contracts 

0 

Are  you  defendant  in  any 
suits  or  legal  actions? 

No 

Legal  Claims 

0 

Have  you  ever  taken 
bankruptcy? 

N< 

Provision  for  Federal 
Income  Tax 

0 

Other  special  debt              | 

0 
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FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


RMport  RMjutnd  by  dm  EOites 
R^ormAaofl9S9.PubLNo. 
101-194.  Noyitmlm-  30. 1999 
(S  US.C.  App.  4 ,  Stc  101-112) 


l.flllnRipiilfct         tLaanam*.flnt.ml<klltlitlllaO 
Colllna,    Raner  C. 


District  o£  Ariz 


XIMcarRcpMt 

05/11/1998 


4.11^  (AmcUIUjtidgumdKaUacavtor 

stnlor  status:  magistratt  judges  indicate 
full-  or  parl-ame) 

Federal    District   Court   Nominee 


&RepaitTTfe(c 

^     Nooiiulian,   [Me 


05/11/1998 


01/01/199T 

to 
05/11/1996 


T  r^m\ Tmiii  niiiiM 

110  H.    Congress,    Division   22 
Tucson,   Arizona     85701 


t.O»<te>i^ofl>eh*ir^iWn«iii»HfclibHMtR»>erf<T 
aoWkKhM  pei1a*ite(  IkcRto,  H  b  ki  HT  ofUoK  ta  ataflBa 
«tlii  appHcabk  hwi  an4  reflriMton. 


S^ffOKTA^fTf^OTES:  Tht  instructions  accompanying  this  form  tmut  be  fotltnud.  CompUu  all  parts, 
chadangllie  NONE  bcoc  for  each  section  where  you  Have  no  reponabUlrformatlon.  Sign  on  ttie  last  page. 


L   POSITIONS      (Sepomng  individual  only:  see  pp.  9- 1 3  of  Instructions.) 

. 1  POSITION 

M^        NONE    (Nortporublepoailwoi.) 

1 


NAME  OF  ORGANIZATION /ENTITY 


n.     AGREEMENTS     IKepomng  individual  only:  see pp  14-1 6  ttflnarucnons.) 

DATE  PARTIES  AND  TERMS 

NONE   (No  reportable  •greanmu.) 


1        03/06/9 


Member,    Elected  Officials   Retirement   Fund — entitled  to  collect   4t   of  salary  for 
each   year  served  to  a  maximum  of  20  at   age  62.      I   have   9+  years  of  service 


m.     NON-INVESTMENT  INCOME        ffteportmgindivtduat  and  spouse:  st,  pp.  17-24  of IlOryctlons.) 

DATE  SOURCE  AND  TYPE 

NONE    (NorepatableDaD-iDvestma*Dioaai&) 

1      1998  Pima  County 


GROSS  INCOME 

(youn.  Dot  ^MUM^) 


2 

1998 

State  of  Arizona 

S 

20,141.00 

3 

1997 

Income  Tax  Refund—State  of 

Ariz 

=na 

4 

1997 

State  of  Arizona 

S 

44,042.00 
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FINANCIAL  DISCLOSURE  REPORT 


Naneof  Poion  R^ortBt  j   DtboatR^cn 

Collins,    Ran«r  C.  OS/11/1998 


SECTION  HEADING.    (h<iic««p«tofrspoit) 

Information  continued  from  Farts  I  through  VI,  Inclusive. 

PART   3.  NON-INVESTMENT  INCCME  I  cont'd.) 
Lin*   Dat«  Sourco  and  Typ« 


5 

6 

1997 
1996 

Pima  County 
Stats  Refund 

$ 
S 

42,979.00 
B95.00 

1 

1996 

Pima  County 

S 

39,805.65 

S 

1996 

Stata  of  Ariz 

ona 

$    47,935.00 
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FINANCIAL    DISCLOSURE    REPORT  I    CoUlna,    Raner    C.  05/11/1998 


IV.  REIMBURSEMENTS  -  transportatioD,  lodging,  food,  entertaimneat 

(Inebidu  UtOM  to  ipous*  and  dtptndtm  chtldrtn;  um  tht  partnthtticals  '(S)  "  and  '(DC)  "  to  tndtcatt  rtportablt  r«lmbura€mtnU  nc€ivad  by  tpoiut 
and  dtptndtnt  children,  rgjptcttvtfy.  S^t  pp.  25-28  of  Instructions.) 


~\ 


SOURCE  DESCRIPTION 

NONE  0*"  "Udl  rqxjiUble 


V.    GIFTS 

(Inchides  those  to  spou3€  and  dependvtt  chiUirm:  use  the parentfMtcab  '(S)'  and  "(DC)' to  indteate  pfts  recetvtd  by  spouse  and  dependent  chtldrtn. 
respectivefy.  See  pp,  29-32  of  Instructions.) 

.  SOURCE  DESCRIPTION 

NONE       (No  «uch  rqxjrtaWc  gifts.) 
1       Exen^t 


VI.    LIABILITIES 

flncludes  those  cf  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible  far  liability  by  using  the  parenthetical  '(S)  'far  s 

liability  of  the  ^ouse,  '(J)  'far  joint  bablbty  of  reporting  individual  and  spouse,  and  '(DC)  '      for  liability  of  a  dependent  chid  See  pp.  33-35  <^  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE* 

=<     t    NONE  (Noit|>oitablelirfiiliti«x) 


•VALCODES:>Sli.000arla  K-SIJ.OOI-S30.000  L-tSO.OOl  U>  tlOO.OOO  M-SI0a,aOI-R5O.0aO  N-»JO,aOI-S3a0.aOO 

O-SJOO.OOl-Sl.OOO.OOO    Pl^-SI.OOO.OOI-SJ.OOO.OOO    P2-$5.000,a01-SU,()00,000    l>3=e3,0O0.0Ol-S5O.00O,O0O    P4-SSO,000.001  ormcn 
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Name  of  Penan  Rqxvtmg 
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Vn.  Page  1    INVESTMENTS  and  TRUSTS- 


(Incbides  thott  ofspouM  and 
value,  tranMCtionf    dtpmdiilclilUmi.  Setpp.3«-S^cf/ialn!ClloiaJ 


DmaifticBctAmdM 

Indlcaf  whtrt  appUcBbk.  awHtr  of 

a 

rqnrtiog  period 

C. 

Graa  value 

at  end  or 

period 

D. 

Traoiadkas  dunigRportiig  period 

Ecerapt 

'fj)  'far  joint  awntrilup  ofrtporUng 
tndtvtthuil and  jpouje.  "(S)' for sep- 

(1) 

Amount 
Code 
(A-H) 

(») 

Type 

(cft. 

drnlead, 

rat  or 

■Koot) 

(1) 
Value 
Code 
(J-P) 

(J) 

Value 

MellKXl 

Code 

(Q-W) 

(1) 

Type 
(tt*,buy. 
•dl.  partial 
■alekmnwr. 
redemption) 

Ifooleguoiiitfiomdiidoure                                        1 

trait  owntrshtp  by  spous*.  '(DC)  ' 
for  owntrshtp  by  dtptndtnt  chttd 

Plact  '(X)' <^  toch  assat 
txtmptfrom  prior  dtaciomr*. 

(2) 

Modh- 

Day 

(J) 
Value 
Code 
(J-P) 

Oaia 
Code 
(A-H) 

(5) 

Ideality  of 
buyo/adliT 
Ofpfivae 

1  NONE    (No  repccuble  JBi-nniruMWi,  or 
1                  tnondions.) 

Exenpt 

1    Wella    Fargo  Bank  Savings  Account 
(J| 

A 

Interest 

J 

T 

None 

2    Tucson  Old   Pueblo  Credit 
Union— IRA  Account    (F) 

B 

Interest 

K 

T 

None 

3  Tucson  Old  Pueblo  Credit  Union 
IRA  Account    IS) 

B 

Interest 

K 

T 

None 

4    Tucson  Old   Pueblo  Credit  Union 
Savings  Account    (j) 

A 

Interest 

J 

T 

None 

5   Tucson  Old  Pueblo  Credit  Union 
Savings   Account-(j) 

A 

Interest 

J 

T 

None 

6   PliM    Federal   Credit   Union 
Savings  Account    (J) 

A 

J 

T 

None 

7    U.S.    Savings   Bonds    (Jl 

A 

Interest 

L 

w 

None 

S   McDonald  Corp  Stock    (Jl 

A 

Dividend 

J 

T 

sold 

aug   9 

J 

B 

9   Arizona   State  Credit  Union    (j) 

A 

Interest 

J 

T 

none 

10    TEP  Stock    (J) 

A 

Dividend 

J 

T 

sold 

Aug  97 

J 

A 

11    PebscoDef erred  Compensation   Plan 
(F)Pima   County 

D 

Dividend 

K 

U 

none 

12    Pebsco   Deferred  Compensation 
Plan    (Jl    State 

D 

Dividend 

L 

U 

none 

13 

H 

15 

16 

n 

IbxAJaiiCada.  A-SI.OOOorlai                     B-tI.aOI-t2.y)0                  Otl^l-SS.OOO                       I>45.001.$1S,IX)0                     E-SlS.OOI«0.aOO 
(CoLBI,D4)      F-tSO,00|.S100,000              O-$l(W.001.S1.000.(X)0        HI-$l,0a0,00l-S5.000,000       R3-S5.000.a01  or  more 

IVilCodec         J-SI3.000orls                   K-SIS.OO|.SJO,000               L-S30.001-S100.aOa              M-SI  00,00  |.S2JO.OaO            N-S2}0,00l-S}0a.000 
(CdCl.IH)     O-S500.001-Sl/X)0.a00        P1-S1.000.001.S3,000,000  P2-S5.00O.0Ol-S25.0O0.0Oa  n-S25.flO0.0OI-S»,OO0,00O  IM-S50J)0a.001  ormore 

IValMhCote:  Q-Anniiil                        R-C<M(iaUaue<Bly)                        g-/ii  t                               T-CiAMiAa 

(CoLCS)            U-BookVakie                       V-OAs                                                 W-EainUd 
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FINANCIAL  DISCLOSURE  REPORT 


Nme  of  Penan  Rqrartng 

Collins,  Raner  C. 


I   DMcofRcpon 
05/11/1996 


Vm.    ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

(IndlcaU  part  afrtport,) 


I  am  a  member  of  the  State  Elected  Officials  Retirement  Fund.  I  have  a  little  over  9  years  of  servic 
eliigible  to  receleve  4t  of  my  salary  for  each  credited  year  of  service  at  age  62. 

I   can  choose  what  type  of  investment  my  deferred  account  Is  Invested  in  but  hav 
power  to  direct  th< 
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•    NameofPoion  Ri^Mfting 
P1NANC1AL   DISCLOSURE    REPORT      ColUna,    Ran«r   c. 


DMe  of  Report 

05/11/1998 


DC   CERTinCATION 


In  conpllanc*  with  Ch«  provisions  oC  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Commit 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  Inquiry,  I  did  not  pecfortr 
adjudicatory  function  In  any  litigation  during  the  period  covered  by  this  report  In  which  I,  my  spouse,  or  m 
minor  or  dependant  children  had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  In  the  outcome  of  such 
litigation. 


I  certify  that  all  the  Information  giver 
dependent  children.  If  any)  Is  accurate,  tri 
information  not  reported  was  withheld  becau: 

I  further  certify  that  earned  Income  fr< 
have  been  reported  are  In  compliance  with  t^ 
and  Judicial  Conference  regulations. 


above  (including  information  pertaining  to  ny  spouse  and  minor  o 
e,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that 
e  it  met  applicable  statutory  provisions  permitting  non-dlsclosur 

m  outside  employment  and  honoraria  and  the  acce| 
e  provisions  of  5  U.S.C.  app.  4,  section  601  et 


0-^ 


&UJI 


i'-zwr 


Any  Individual  who  Unowingly  and  wilfully  falsifies  or  falls  to  file  this  report 
may  b*  subject  to  civil  and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  INSTRUCnONS 

Mail  origiiul  and  three  additional  copies  to: 

Committee  on  Financial  DiKkMore 
Adminijtrative  Office  of  the  United  States  Coartx 
One  Cohunbox  Circle,  N.E. 
Soite  2-301 
Washington,  D.C.  20544 
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GENERAL  (PUBLIC) 

1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of  Professional 
Responsibility  calls  for  "every  lawyer,  regardless  of  professional  prominence  or  professional  workload, 
to  find  some  time  to  participate  in  serving  the  disadvantaged  "  Describe  what  you  have  done  to  fulfill 
these  responsibilities,  listing  specific  instances  and  the  amount  of  time  devoted  to  each,. 

I,  as  a  sitting  judge,  can  not  do  legal  work  for  anyone  other  than  femily  members    I  do,  however, 
participate  in  speaker  bureaus  and  regularly  speak  at  schools.  The  Speakers'  Bureau  is  set  up  by  our 
Superior  Court  Information  Officer    I  also  regularly  speak  on  my  own  at  high  schools  and  junior  hi^ 
schools. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states  that  it  is 
inappropriate  for  a  judge  to  hold  membership  in  any  organization  that  invidiously  discriminates  on  the 
basis  of  race,  sex,  or  reUgion.  Do  you  currently  belong,  or  have  you  belonged,  to  any  organizaticm 
which  discriminates — through  either  formal  membership  requirements  or  the  practical  implementation 
of  membership  pohcies?  If  so,  list,  with  dates  of  membership .  What  have  you  done  to  try  to  change 
these  policies? 

I  am  not  a  member  of  any  organizaticxi  which  discriminates  on  the  basis  of  race,  sex,  or  religion. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for  nomination  to  the 
federal  courts?  If  so,  did  it  recommend  your  nomination?  Please  describe  your  experioice  in  the  entire 
judicial  selecticm  process,  from  beginning  to  aid  (including  the  circumstances  which  led  to  your 
nomination  and  interviews  in  which  you  participated). 

There  was  no  selection  commissicMi.  It  was  a  very  valuable  process.  It  was  done  by  interviews 
conducted  by  Congressman  Ed  Pastor  and  Senator  Jon  Kyi.  I  have  also  undergone  the  ABA,  FBI,  and 
Departmait  of  Justice  background  checks. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with  you  any 
specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably  be  interpreted  as  asking  how 
you  would  rule  on  such  case,  issue,  or  question?  If  so,  please  explain  fully. 

No 

5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society  generally,  has 
become  the  subject  of  increasing  controversy  in  recent  years.  It  has  become  the  target  of  both  popular 
and  academic  criticism  that  alleges  that  the  judicial  branch  has  usurped  many  of  the  prerogatives  of 
other  branches  and  levels  of  govemmoit. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  beai  said  to  include: 

a .  A  tendency  by  the  judiciary  toward  problem-solution  rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  v^icle  for  the  imposition  of  far- 
reaching  orders  extending  to  broad  classes  of  individuals, 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon  governments  and  society; 
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d.  A  toidency  by  the  judiciary  toward  loosening  jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight  responsibilities. 

5.    Judges  must  be  aware  of  what  an  important  role  they  play  in  our  democracy.  The  system  works 
because  of  the  doctrine  of  separation  of  power.  A  judge  must  be  aware  of  issues  such  as  standing 
and  maintaining  focus  on  what  the  issue  at  hand  really  is  that  must  be  decided. 

A  trial  court  judge  must  be  able  to  follow  and  understand  precedent  and  the  principle  of  stare 
decisis  on  which  our  system  relies.  Trial  court  judges  are  not  to  overstqj  their  authority  and  usurp 
the  role  of  the  legislature  or  executive  branch. 
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Questions  and  Answers 


JUDGE  KIM  McLANE  WAROLAW 

RESPONSES  TO  ADDITIONAL  FOLLOW-UP  QUESTIONS 

FROM  SENATOR  STROM  THURMOND 


1 .         Judge  Wardlaw  and  Mr  Kelly,  in  response  to  one  of  my  written  questions,  you 
stated  that  you  did  not  believe  any  decision  of  the  past  thirty  years  was  among 
the  worst  cases  ever  decided.  I  also  recognize  your  commitment  to  following  the 
law.   However,  please  list  at  least  one  Supreme  Court  decision  in  the  past  thirty 
years  that  you  believe  was  incorrectly  decided  and  explain  why. 

I  disagreed  with  the  majority's  interpretation  of  Section  7  of  the  1909  Copyright 
Act  in  Stewart  v.  Abend.  495  U.S.  207  (1990),  principally  for  the  reasons  stated  in 
Justice  Stevens'  dissent. 

Stewart  v.  Abend  concerned  the  copyright  to  the  movie  "The  Rear  Window," 
which  was  based  upon  a  short  story  entitled  "It  Had  to  Be  Murder "  The  Court  held  that 
the  continued  use  of  the  derivative  work  infringed  the  renewal  rights  of  the  owner  of  the 
underlying  work  unless  consent  was  obtained     In  this  case,  the  author  of  the  underlying 
work  predeceased  the  vesting  of  renewal  nghts  and  the  executor  had  assigned  those 
hghts  to  one  Abend     fherefore  Stewart,  who  held  the  rights  to  the  movie,  could  not 
continue  to  distribute  it  without  a  license  from  Abend, 

Justice  Stevens,  relying  on  the  plain  language  of  Section  7  in  the  context  of  the 
1909  Act  as  a  whole,  interpreted  it  to  mean  that  a  copyright  in  a  derivative  work  extends 
to  both  the  new  material  provided  by  the  derivative  work  and  material  of  the  underlying 
work,  thereby  creating  a  "new  estate"  in  the  derivative  work  that  is  independent  of  the 
underlying  work    The  majority,  however,  rejected  this  contention  and  was  drawn  into  a 
lengthy  discussion  of  Section  7.  The  majority  stated  that  the  portion  of  Section  7  which 
declares  that  the  publication  of  the  derivative  work  shall  not  affect  the  copyright  in  the 
underlying  work  applies  whether  the  underlying  work  is  protected  by  a  common  law  or 
statutory  copyright,  and  whether  the  publication  of  the  derivative  work  is  with  or  without 
copyright  notice.   In  addition  to  the  problems  of  statutory  construction  noted  by  Justice 
Stevens,  the  majority's  analysis  is  problematic  because  if  it  had  been  applied  to  the 
very  facts  of  Stewart,  a  different  result  would  have  been  compelled    That  is,  if  it  had 
been  applied  to  the  copyright  status  of  "It  Had  To  Be  Murder,"  one  would  have  to 
conclude  that  the  story  was  not  invested  with  statutory  copyright  when  the  movie  was 
published    The  story  was  published  only  in  the  derivative  work,  and  the  dictum  says 
this  would  not  affect  its  common  law  copynght  status.   That  being  so,  it  would  have 
become  invested  with  statutory  copyright  by  operation  of  law  on  January  1,  1978  (the 
effective  date  of  the  new  Act)  for  a  single,  fixed  term,  and  the  license  of  the  motion 
picture  rights  to  Stewart's  predecessor  would  have  survived.   So.  under  the  dictum, 
judgment  should  have  gone  to  Stewart,  not  Abend,  as  it  did 
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2.  Judge  Wardlaw,  in  response  to  one  of  my  questions,  you  stated  that  you  were 

opposed  to  some  positions  of  the  Women  Lawyers  Association  of  Los  Angeles 
took  while  you  were  involved  in  leadership  positions.   Can  you  give  examples  of 
positions  you  publicly  opposed  and  why? 

I  expressed  disagreement  with  various  positions  taken  by  the  Women  Lawyers 
Association  of  Los  Angeles.  Typically  I  did  so  at  meetings  of  its  Board  of  Governors 
when  the  position  was  under  discussion    Once  a  position  was  voted  upon,  however,  it 
was  the  position  of  the  organization  as  a  whole  -  -  not  necessarily  the  view  of  any 
individual  member.    I  would  thereafter  keep  my  disagreements  private.   I  would  not 
have  publicly  opposed  a  position  taken  by  the  organization,  and  cannot  think  of  an 
example  where  I  did  so. 

3  Judge  Wardlaw,  in  your  role  as  Vice  President  of  the  Women  Lawyers 

Association  of  Los  Angeles,  did  you  express  any  public  positions  regarding  the 
nomination  of  Clarence  Thomas  to  the  Supreme  Court.   Please  explain 

I  do  not  believe  I  expressed  any  public  position  regarding  whether  the 
nomination  of  Clarence  Thomas  should  be  confirmed  by  the  Senate     I  did,  however, 
express  to  a  reporter  from  the  Los  Angeles  Times  the  view  of  many  women  that  the  full 
Senate  vote  scheduled  that  day  (October  8.  1991)  on  the  nomination  should  not 
proceed  until  the  Senate  Judiciary  Committee  held  a  hcanng  on  the  senous  charges  ot 
sexual  harassment  by  law  professor  Anita  Hill  made  public  two  days  earlier.   The 
nominee  himself  requested  a  delay  of  the  vote  so  that  the  charges  might  be  resolved, 
and  the  Senate  Judiciary  Committee  reconvened  and  held  heanngs  before  the 
nomination  was  voted  upon. 
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JUDGE  KIM  McLANE  WAROLAW 

RESPONSE  TO  ADDITIONAL  FOLLOW-UP  QUESTION 

FROM  SENATOR  MIKE  DeWINE 


Judge  Wardlaw,  during  your  hearing  on  June  18.  I  asked  you  to  "explain  or 
describe  what  you  (thought]  were  the  significant  cases  in  which  the  Women  s 
Lawyers  Association  (WLl_A)  of  Los  Angeles  filed  amicus  briefs  during  the  time 
you  were  the  president  from  1993  to  1994  and.  also,  what  role  you  played  during 
that  time  in  the  selection  of  the  cases  "   Your  response  was  that  you  were  the 
president,  and  that  there  was  a  "separate  amicus  brief  committee  that  would  take 
in  requests  for  writing  briefs."  You  also  responded  that  you  did  not  sit  on  the 
committee. 

In  further  reviewing  the  questionnaire  to  the  Judiciary  Committee.  1  noticed  that 
you  responded  you  were  "Amicus  Briefs  Committee  Chair  (1987-88)." 

I  would  like  to  rephrase  the  question  I  posed  during  the  hearing,  and  ask  that  you 
please  explain,  describe,  and  cite  all  of  the  cases  in  which  the  WLLA  of  Los 
Angeles  filed  amicus  briefs  during  the  time  you  served  as  the  Amicus  Briefs 
Committee  Chair.   Please  describe  the  arguments  the  WLLA  made  in  its  amicus 
briefs  during  this  1987-88  penod.   Also,  please  describe  the  role  you  played  in 
selecting  those  cases  during  your  tenure  as  chair  of  that  committee.   If  you 
opposed  the  WLLA's  filing  of  any  of  those  amicus  briefs,  or  the  arguments  made 
by  the  WLLA,  please  explain  why. 

Senator  DeWine,  I  apologize  if  my  response  to  your  question  at  the  heaiing  was 
narrower  in  any  way  than  the  scope  of  your  intended  question.    I  understood  that  the 
question,  and  the  ensuing  colloquy,  referred  to  my  term  as  President  of  Women 
Lawyers'  Association  of  Los  Angeles  ("Wl_ALA")  during  the  year  1993-94,  and  not  to 
the  year  when  I  served  as  Amicus  Briefs  Co-Chair  for  the  organization  from  September 
1987  to  August  1988    I  am  happy  to  be  able  to  respond  to  this  question  now. 

When  I  was  a  co-chair  of  the  Amicus  Briefs  Committee,  it  essentially  consisted  of 
the  two  co-chairs     The  procedure  we  followed  at  the  time  was  to  receive  requests  to 
prepare  briefs,  review  the  requests,  and  make  recommendations  to  the  Board    I  have 
no  independent  recollection  of  any  briefs  filed  that  year,  other  than  the  one  bnef  that  I 
actually  worked  on  and  of  which  I  kept  a  copy.  New  York  State  Club  Ass'n,  Inc.  v.  City 
of  New  York,  487  U.S.  1  (1988).    However,  in  an  effort  to  refresh  my  recollection    I  havt- 
reviewed  what  amicus  materials  were  maintained  by  WL'VLA  and  conducted  an  on-line 
search,  which  revealed  two  additional  bnefs  filed  in  either  1987  or  1988     I  have  no 
independent  recollection  of  these  briefs;  nor  did  I  personally  work  on  them     I  did  not 
find  the  actual  briefs  in  those  cases,  and.  as  to  the  1987  case, 
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am  not  certain  that  the  brief  would  have  been  filed  while  I  was  co-chair  of  the 
committee,  but  I  am  including  a  description  of  all  three  cases  out  of  an  abundance  of 
caution. 

1.  New  York  State  Club  Ass'n.  Inc.,  v.  City  of  New  YorU.  487  U.S.  1  (1988). 

WLALA  filed  a  joint  amicus  brief  with  the  City  of  Los  Angeles  and  the  City  of 
Wilmington  on  behalf  of  defendant  City  of  New  York,  in  a  case  filed  by  a  consortium  of 
125  private  clubs  challenging  a  New  York  City  law  that  forbade  discrimination  by  certain 
private  clubs  on  the  basis  of  race,  creed,  color,  national  origin,  or  sex.   WLALA  et  al. 
argued  in  favor  of  the  constitutionality  of  the  ordinance,  contending  that  the  New  York 
State  Club  Association  member  clubs  did  not  have  the  constitutional  right  to 
discriminate  against  women  and  minorities,  and  that  the  law  did  not  violate  the 
constitutionally  protected  rights  of  association,  speech,  privacy,  or  equal  protection 
The  United  States  Supreme  Court  rejected  the  private  clubs'  facial  challenge  and  held 
that  the  law  could  constitutionally  be  applied  to  at  least  some  of  the  clubs  by  virtue  of 
their  nonprivate  nature,  and  that  while  a  nonprivate  club  might  encompass  some  pnvate 
association,  it  did  not  as  a  whole  have  the  "constitutional  immunity  to  practice 
discrimination  when  the  government  has  barred  it  from  doing  so".    Id.  at  12     Finally,  the 
Court  held  that  the  law  did  not  encroach  "in  any  significant  way"  upon  the  ability  of 
individuals  to  form  associations  that  advocated  public  or  pnvate  viewpoints,  and  that  the 
exemption  of  certain  benevolent  and  religious  corporations  from  the  law  did  not  violate 
the  Equal  Protection  Clause. 

2.  Jonathan  Club  v.  California  Coastal  Commission.  243  Cal.  Rptr.  168  (Cal 
App.  2  Dist.  1988),  reh'g  denied  (Jan.  29,  1988),  review  denied  and 
ordered  not  to  be  officially  published  (May  5.  1988),  appeal  dismissed. 
488  U.S.  881  (1988). 

WLALA  filed  an  amicus  bnef  on  behalf  of  defendant/respondent  California 
Coastal  Commission.  The  case  arose  out  of  the  Coastal  Commission's  imposition  on 
the  Jonathan  Club  ("Club")  of  a  membership  condition  precluding  discrimination  on  the 
basis  of  race,  sex,  or  religion  as  a  requirement  for  the  issuance  of  a  development  permit 
in  connection  with  leased  state  lands.  The  Court  held  that  the  Club's  exclusive  use  of 
the  leased  state  property  was  sufficient  entanglement  with  the  state  under  the  equal 
protection  clause  of  both  the  federal  and  California  Constitutions  to  justify  a  finding  of 
state  action,  which  allowed  the  imposition  of  the  membership  condition  on  the  Club. 
The  Court  also  held  that  the  Coastal  Commission  had  the  statutory  authority  to  impose 
the  membership  condition  under  a  provision  of  the  California  Government  Code 
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3.  California  Federal  Savings  &  Loan  Ass'n.  \^.  Guerra.  479  U.S.  272  (1987) 

WLALA  filed  an  amicus  brief  on  behalf  of  defendant  Mark  Guerra  (an  appointee 
of  Gov   George  Deukmejian).  in  his  capacity  as  Director  of  the  California  Department  of 
Fair  Employment  and  Housing    The  question  before  the  Court  was  whether  Title  VII  of 
the  Civil  Rights  Act  of  1964,  as  amended  by  the  Pregnancy  Discrimination  Act  of  1978 
(the  "PDA"),  pre-empted  a  state  statute  that  required  employers  to  provide  leave  and 
reinstatement  to  employees  disabled  by  pregnancy.  WLALA  filed  on  behalf  of 
Defendant  in  support  of  upholding  the  California  law  as  consistent  with  Title  VII  as 
amended  by  the  PDA    The  Court  did  so.  holding  that  Title  VII  provided  a  floor  beneath 
which  pregnancy  disability  benefits  could  not  drop,  rather  than  a  ceiling  above  which 
they  could  not  rise,  and  that  the  California  law  was  consistent  with  Title  Vll's  goal  ot 
achieving  equal  employment  opportunities  by  ensuring  that  women  would  not  lose  their 
jobs  on  account  of  pregnancy  disability 

I  would  not  have  opposed  the  filing  of  any  of  these  briefs  because  I  supported,  in 
principle,  the  position  WLALA  asserted  in  each  case    I  cannot  say,  however,  that  I 
agreed  with  every  word  or  the  expression  of  every  argument  in  each  brief,  as  I  did  not 
review  each  brief  at  the  time,  and  each  brief  was  the  product  of  a  collaborative  effort 
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JUDGE  KIM  McLANE  WARDLAW 

RESPONSE  TO  ADDITIONAL  FOLLOW-UP  QUESTIONS 

FROM  SENATOR  SESSIONS 

1  Did  you  have  any  role  in  the  decision  of  the  Women  Lawyers  Association  of  Los 
Angeles  to  file  amicus  curiae  briefs  in  Planned  Parenthood  of  California  v 
Swoap,  173  Cal.  App.  3d  1187  (1985)  and  Thombuiyhi  v.  American  College  of 
Obstetncians  and  Gynecologists.  476  US   747  (1986)7 

No.   I  did  not  participate  in  any  decision  to  approve  or  disapprove  their  filing,  nor 
did  I  have  any  involvement  in  their  drafting  or  filing.    In  fact,  I  saw  each  of  these  briefs 
for  the  first  time  on  June  30,  1998. 

2  Do  you  agree  with  the  positions  that  the  Women  Lawyers'  Association  of  Los 
Angeles  took  in  these  two  cases? 

No,   Both  briefs  contained  arguments  which  may  have  been  appropriate  at  the 
time,  given  the  facts  presented  and  the  then-controlling  authority,  but  subsequent 
United  States  Supreme  Court  authority,  most  specifically  Planned  Parenthood  of 
Southeastern  Pennsylvania  v.  Casey,  505  US.  833  (1992)  and  Rust  v.  Sullivan,  500 
US    173  (1991),  has  since  settled  the  law  with  respect  to  federal  constitutional 
challenges  to  state  regulation  and  funding  of  abortion.    The  plurality  opinion  in  Casey 
held  that  the  medical  emergency  definition  at  issue  did  not  impose  an  undue  burden  on 
a  woman's  abortion  right;  upheld  the  informed  consent  provision  which  included  a 
twenty-four  hour  waiting  period;  struck  down  the  spousal  consent  requirement,  but 
reaffirmed  the  validity  of  parental  notification  or  consent  provisions;  and  upheld  the 
recordkeeping  and  reporting  requirements 

In  Rust,  the  United  States  Supreme  Court  issued  a  ruling  on  the  federal  funding 
of  nbortion  which  supercedes  the  constitutional  arguments  made  by  WLALA  in  Swoap 
(which  the  California  Court  of  Appeals,  striking  down  a  state  law  provision  restricting 
abortion  funding,  did  not  reach.)   In  Rust,  the  Court  held  that  a  provision  of  Title  X  of  the 
Public  Health  Service  Act,  which  disallowed  the  use  of  federal  funds  appropnated  for 
family-planning  services  in  programs  where  abortion  was  a  method  of  family  planning, 
was  a  permissible  and  constitutional  construction  of  Title  X.   500  U.S.  at  187-91,  200 
The  Court  specifically  held  that  the  provision  did  not  violate  the  Fifth  Amendment  nghts 
of  women  seeking  to  terminate  pregnancies  reasoning  that  the  Government  has  no 
constitutional  duty  to  subsidize  abortion  merely  because  the  activity  is  constitutionally 
protected.    500U.S    at201. 
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JUDGE  KIM  McLANE  WAROLAW 
RESPONSES  TO  FOLLOW-UP  QUESTIONS  FROM  SENATOR  JOHN  ASHCROFT 

GENERAL  QUESTIONS  FOR  ALL  NOMINEES 


1 .  Which  current  Supreme  Court  Justice  do  you  most  admire  and  why? 

The  current  Supreme  Court  Justice  I  particularly  admire  is  Justice  Sandra  Day 
O'Connor.   Because  Justice  O'Connor  oversees  the  Ninth  Circuit  Court  of  Appeals  and 
usually  attends  the  circuit  conferences,  I  have  had  the  opportunity  to  hear  her  speak  on 
a  variety  of  issues  confronting  the  Supreme  Court  and  the  Ninth  Circuit  and  have  been 
extremely  impressed  by  her  intelligence,  wit,  and  common  sense  approach  to  both  legal 
and  administrative  issues. 

2.  Which  judge  or  justice  has  most  influenced  your  thinking  concerning  the 
constitutional  separation  of  powers  and  why? 

Chief  Justice  John  Marshall  has  most  influenced  my  thinking  regarding  the 
constitutional  separation  of  powers  through  several  of  his  early  opinions  for  the  Court, 
which  together  laid  the  foundation  for  the  role  of  the  federal  courts  in  our  three-branch 
system  of  government.  Most  significantly,  in  Marbury  v.  Madison,  5  U.S.  (1  Cranch) 
137  (1803),  Chief  Justice  Marshall  established  the  authority  for  judicial  review  of  the 
constitutionality  of  executive  and  legislative  acts  and  the  authority  for  the  federal  courts 
to  interpret  the  Constitution  itself.  The  opinion  further  established  the  principle  that 
Article  III  of  the  Constitution  enumerates  the  scope  of  the  federal  courts'  original 
jurisdiction,  which  Congress  may  not  expand  by  legislative  act    Other  significant 
opinions  Marshall  authored  on  this  subject  include  Dartmouth  College  v.  Woodward,  17 
U.S.  (4  Wheat.)  518  (1819)  (striking  a  state  law  as  a  violation  of  the  Contracts  Clause  of 
the  Constitution):  McColloch  v.  Maryland,  17  U.S.  (4  Wheat.)  316  (1819)  (defining 
standards  for  constitutional  interpretation  and  establishing  implied  powers  of  Congress), 
and  Gibbons  v.  Ogden.  22  U.S.  (9  Wheat.)  1  (1824)  (defining  Congress"  commerce 
power). 

3.  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

The  discretionary  power  of  a  federal  judge  is  stnctly  confined  by  the  Constitution, 
Congress,  judicial  precedent  and  the  federal  rules.  Thus,  courts  may  exercise 
discretionary  power  only  within  very  limited  parameters.   Courts  have  discretionary 
power  with  respect  to  certain  procedural  matters,  such  as  pretrial  matters,  discovery 
issues,  and  evidentiary  rulings     In  addition,  courts  may  exercise  discretion  in  controlling 
and  managing  proceedings  in  the  courtroom    However,  there  is  no  real  substantive 
discretionary  power. 
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4.  What,  in  your  view,  is  the  single  most  important  right  not  protected  by  the 
Constitution?  In  other  words,  are  there  any  rights  that  as  a  policy  matter  you 
would  like  to  be  protected  by  the  Constitution,  but,  in  your  view,  are  nonetheless 
not  secured  by  the  Constitution? 

None.   I  am  aware  of  no  rights  unprotected  by  the  Constitution.   Further,  it  is  not 
the  province  of  the  judiciary  to  create  new  constitutional  rights. 

5.  Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

I  regularly  tum  to  Melville  B.  NImmer  &  David  Nimmer.  Nimmer  on  Copyright 
(Matthew  Bender  &  Co..  Inc.  ed.,  1998).  This  treatise  provides  a  comprehensive 
analysis  of  copyright  principles,  and  outlines  all  sides  of  issues  while  focusing  on  the 
controlling  authority.   Intellectual  property  cases  consume  up  to  25%  of  my  time,  given 
the  jurisdiction  of  the  Central  District  of  California,  which  not  only  includes  the 
entertainment  industry,  but  is  in  an  important  area  of  high-technology  growth.  Because 
Professor  Mel  Nimmer  taught  me  the  law  of  contracts  and  copyright,  I  know  his  treatise 
to  be  trustworthy  and  reliable. 

6.  What  role  do  you  think  legislative  history  -  by  which  I  mean  the  various 
committee  reports,  heanng  transpripts  and  floor  statements  -  should  play  in  the 
interpretation  of  the  text  of  a  statute? 

The  legislative  history  of  the  statute  should  be  the  place  of  last  resort  in  statutory 
construction.   First,  the  plain  meaning  of  the  words  of  the  statute  must  be  examined  in 
the  context  of  the  statute  as  a  whole.   If  the  text  of  the  statute  is  clear,  legislative  history 
would  play  no  role  in  its  interpretation.  Only  after  consideration  of  prior  judicial 
interpretations  and  analogous  precedent  if  the  language  of  the  statute  remains 
ambiguous,  i.e.,  reasonably  capable  of  sustaining  more  than  one  meaning,  would  a 
court  look  beyond  the  language  of  the  statute  to  congressional  intent.   In  attempting  to 
examine  Congressional  intent  through  legislative  history,  however,  one  should  use 
great  caution.   Hearing  transcripts  and  floor  statements  are  the  least  reliable  basis  for 
construction  of  congressional  intent  because  the  oral  statements  of  Individuals  in  those 
settings  can  vary  substantially  from  the  intended  meaning  of  Congress  as  a  whole. 
Probably  the  best  kind  of  legislative  history  for  consideration  of  Congressional  intent  are 
the  venous  committee  reports  because  they  are  the  product  of  extended  group  activity 
and  consensus,  and  have  developed  over  time  with  an  awareness  that  they  might 
become  a  source  for  disceming  Congressional  intent    Even  then  one  should  be  very 
cautious  m  considering  and  relying  upon  anything  beyond  the  plain  meaning  of  the 
statute  and  controlling  precedent. 
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JUDGE  KIM  McLANE  WAROLAW 
RESPONSES  TO  FOLLOW-UP  QUESTIONS  FROM  SENATOR  ASHCROFT 

SPECIAL  QUESTIONS  FOR  JUDGE  WARDLAW 


1 .  Is  it  your  view  that  the  will  of  the  people  and  the  consent  of  the  governed  is  only 
expressed  when  the  legislature  acts  rather  than  when  it  does  not  act? 

No.  The  legislature  also  rnakes  decisions  not  to  enact  legislation,  and  in  so 
doing  fulfills  its  role  in  a  representative  democracy.   It  is  up  to  the  legislature  and  not  the 
courts  to  enact  laws  and  make  policy. 

2.  What  does  a  judge  do  about  a  very  deeply  held  personal  position,  a  personal 
moral  conviction,  which  may  be  pertinent  to  a  matter  before  the  Court? 

A  judge's  duty  is  to  apply  the  law  to  the  facts  of  the  case  before  the  court.   It  is 
wrong  for  a  judge  to  put  any  personal  or  moral  conviction  before  the  law  or  to  allow  any 
personal  predilection  to  influence  the  outcome  of  a  decision  in  any  way.   In  the  very 
extraordinary  circumstance  that  a  judge  would  be  unable  to  set  aside  a  deeply  held 
view,  that  judge  should  recuse  himself  from  deciding  the  matter. 
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JUDGE  KIM  McLANE  WARDLAW 
RESPONSES  TO  FOLLOW-UP  QUESTIONS  FROM  SENATOR  SESSIONS 


Please  identify  anyone  who  helped  you  answer  the  following  questions: 

While  my  law  clerk,  Amy  Nemko,  helped  me  to  research  some  of  these  questions,  and  I 
discussed  some  of  the  questions  with  Department  of  Justice  personnel,  the  answers 
are  my  own. 

1 .  In  your  opinion,  what  is  the  greatest  Supreme  Court  decision  in  American 
history? 

As  I  testified  at  my  June  18,  1998  hearing,  Bmwn  v.  Board  of  Education,  347 
U.S.  483  (1954)  is  the  best  Supreme  Court  decision  in  Amencan  history  because  it 
prohibited  the  racial  segregation  of  schoolchildren. 

2.  What  is  the  worst  Supreme  Court  decision? 

As  I  also  testified  at  the  hearing,  Drnd  Scott  v.  Sandford.  60  U.S.  (19  How.)  393 
(1856)  and  Korematsu  v.  United  States,  323  U.S.  214  (1944)  are  the  worst  Supreme 
Court  decisions  because  both  cases  depnved  United  States  citizens  of  their  full  rights  of 
citizenship. 

3.  Which  Supreme  Court  Justice  or  federal  judge  has  most  influenced  your  judicral 
philosophy? 

The  late  William  P.  Gray.  District  Court  Judge  for  the  Central  District  of 
California,  for  whom  I  had  the  privilege  to  serve  as  a  law  clerk  from  1979  to  1980,  is  the 
federal  judge  who  most  influenced  me.  Although  I  clerked  for  him  but  a  year,  he 
lemained  a  mentor  and  friend  until  his  passing.   He  was  widely  respected,  and  always 
prepared,  but  did  not  make  up  his  mind  until  each  matter  had  a  full  and  fair  hearing    He 
maintained  discipline  and  decorum  in  the  courtroom  while  remaining  patient  and  kind, 
and  demonstrating  courtesy  and  respect  for  each  individual  he  met.   He  was  a 
Republican  appointed  to  the  bench  by  a  Democratic  President  -  -  a  tribute  to  his 
fairness,  objectivity,  impartiality,  and  strongly  held  view  that  it  was  wrong  to  let  any 
personal  beliefs  or  feelings  interfere  with  a  correct  application  of  the  law. 
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4.  You  have  been  nominated  to  an  Article  III  judgeship.  As  you  know,  Article  III 
describes  the  relationship  between  Congress  and  the  federal  courts. 

Article  III,  Section  1  of  the  Constitution  provides  that  "the  judicial  power  of  the 
United  States,  shall  be  vested  in  one  supreme  Court,  and  in  such  infanor  Courts 
as  Congmss  may  from  time  to  time  ordain  and  establish.  ' 

Do  you  believe  that  Congress  has  the  power  under  Article  III  to  limrt  the 
jurisdiction  of  the  lower  federal  courts,  provided  it  does  so  in  an  otherwise 
constitutional  fashion? 

Yes.  Article  III  of  the  Constitution  creates  and  vests  the  judicial  power  of  the 
United  States  in  the  Supreme  Court,  and  delegates  to  Congress  the  authonty  to  create 
additional  inferior  courts.   Such  delegation  of  authority  to  create  lower  federal  courts  by 
Implication  permits  Congress  to  prescribe  the  scope  of  their  jurisdiction,  which  includes 
the  authority  to  limit  that  jurisdiction.   See.  e.g.,  Sheldon  v.  Sill,  49  U.S.  (8  How  )  441, 
449  (1850)  ("Congress  may  withhold  from  any  court  of  its  creation  junsdiction  of  any  ot 
the  enumerated  controversies.  Courts  created  by  statute  can  have  no  jurisdiction  but 
such  as  the  statute  confers.").   Congress  has  not  vested  the  full  scope  of  Article  III 
jurisdiction  in  the  lower  federal  courts,  and  has  in  fact  limited  their  jurisdiction  in  certain 
instances.   See  id.  at  444  (upholding  Congress'  authority  to  prohibit  diversity  jurisdiction 
from  being  created  by  assignment). 

5.  Last  year.  Congress  using  its  power  under  Article  III,  restricted  the  discretion  of 
the  lower  federal  courts  to  micro-manage  state  prisons  when  it  passed  the  Pnson 
Litigation  Reform  Act. 

Do  you  have  any  concerns  about  the  constitutionality  of  the  Prison  Legal  Reform 
Act? 

No    The  overwhelming  weight  of  authority  holds  that  all  ot  the  provisions  of  the 
Prison  Litigation  Reform  Act  of  1995  ("PRLA"  or  "the  Act")  are  constitutional    See,  e.g., 
Hadix  V.  Johnson,  133  F.3d  940  (6th  Cir  1998);  Dougan  v.  Singletary,  129  F.3d  1424 
(11th  Cir  1997);  Inmates  of  Suffolk  County  Jail  v.  Rouse.  129  F.3d  649  (1st  Cir.  1997), 
Benjamin  v.  Jacobson,  124  F.3d  162  (2d  Cir   1997);  Gavin  v/.  Branstad,  122  F  3d  1081 
(8th  Cir.  1997);  Klein  v.  Coblentz,  1997  WL  767538  (10th  Cir.  1997),  Plyler  v.  Moore. 
100  F  3d  365  (4th  Cir.  1998),  cert,  denied.  117  S   Ct   2460  (1997).    It  should  be  noted, 
however,  that  the  Ninth  Circuit  has  held  that  one  of  the  provisions  of  the  PRLA,  18 
U.S.C.A.  §  3626(b)(2),  is  unconstitutional  because  it  encroaches  on  the  judicial  power 
in  violation  of  the  principle  of  separation  of  powers.    Taylor  v.  United  States,  1998  WL 
214578  (9th  Cir  May  4,  1998)    As  to  that  provision,  this  Court  Is  bound  to  follow  the 
law  of  the  Ninth  Circuit  and  await  Supreme  Court  resolution  of  the  conflict  among  the 
circuits.   I  see  no  basis  for  departing  from  the  analysis  of  the  majority  of  the  Courts  of 
Appeals  as  to  any  other  provision. 
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6.         In  your  legal  opinion,  is  the  1995  Habeas  Corpus  Reform  constitutional? 

Yes.  The  Supreme  Court  upheld  the  constitutionality  of  ttie  habeas  corpus 
reform  provisions  adopted  by  Congress  in  the  Antiterrorism  and  Effective  Death  Penalty 
Act  of  1996.  finding  that  those  provisions  violated  neither  the  Exceptions  Clause  nor  the 
Suspension  Clause  of  the  Constitution.  See  Felkerv.  Turpin.  518  U.S.  651  (1996). 

7  If  confirmed,  you  will  preside  over  many  employment  discrimination  cases  as  a 

federal  judge. 

In  a  suit  challenging  a  government  racial  preference,  quota,  or  set-aside,  will  you 
follow  the  1 995  Adarand  v.  Pena  decision  and  subject  that  racial  preference  to 
the  stnctest  judicial  scrutiny? 

Yes.   In  Adarand  Constructors  v.  Pena,  515  U.S.  200  (1995),  the  Supreme  Court 
held  that  government  racial  preferences  are  subject  to  the  highest  standard  of  judicial 
scrutiny,  and  are  presumptively  unconstitutional  unless  narrowly  tailored  to  meet  a 
compelling  state  interest    As  wrth  all  Supreme  Court  precedent.  I  would  faithfully  follow 
the  Court's  mandate  in  Adarand  in  a  suit  challenging  a  racial  preference,  quota,  or  set- 
aside. 

8.         In  your  legal  opinion,  how  difficult  is  it  for  any  government  program  or  statute  to 
survive  strict  scrutiny? 

It  is  extremely  difficult  for  any  govemment  program  or  statute  to  survive  the  strict 
scrutiny  standard,  which  is  the  highest  level  of  constitutional  scrutiny 

9  As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda  should  be 
scrutinized  more  closely  by  the  judiciary  than  laws  enacted  by  legislatures? 

No.   Any  law  properly  enacted  by  voter  referenda  or  initiative  is  subject  to  the 
same  level  of  judicial  deference  and  constitutional  scrutiny  as  are  acts  of  a  legislature. 
As  enactments  of  law.  both  are  entitled  to  the  presumption  of  constitutionality. 

10  Do  you  believe  that  the  Califomia  Civil  Rights  Initiative  violates  any  federal  or 
state  constitutional  provision? 

No.   The  Ninth  Circuit  upheld  the  constitutionality  of  the  Califomia  Civil  Rights 
Initiative,  also  kriown  as  Proposition  209,  stating  that  as  a  matter  of  "'conventional' 
equal  protection  analysis,  there  is  simply  no  doubt  that  Proposition  209  is 
constitutional."   Coalition  for  Economic  Equity  v.  Wilson,  122  F.3d  692,  701  (9th  Cir 
1997)      The  Supreme  Court  denied  certiorari  of  this  case.  118  S.  Ct.  397  (1997).   As  a 
result,  I  regard  the  decision  of  the  Ninth  Circuit  upholding  the  constitutionality  of  this 
Initiative  a  matter  of  correctly  settled  law 
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RESPONSES  TO  FOLLOW-UP  QUESTIONS  FROM 
SENATOR  CHARLES  E.  GRASSLEY  TO  JUDGE  KIM  WARDLAW 


1.         What  are  your  views  on  citizen  initiatives,  particularly  in  California?  In  addition, 
do  you  give  them  the  presumption  of  constitutionality  and  are  they  given  the 
same  weight  as  laws  passed  by  the  legislature 

The  California  initiative  process  is  a  significant  part  of  California's  rich  and 
unique  political  history.   It  was  one  of  a  sweeping  series  of  reforms  enacted  through  the 
leadership  of  Governor  (later  Senator)  Hiram  Johnson  during  a  five-year  period 
beginning  in  1911.  These  reforms  were  a  reaction  against  political  machines  or  special 
interests  and  were  designed  to  "arm  the  people  to  protect  themselves,"  according  to 
Governor  Johnson    (Quoted  in  Gladwin  Hill,  Dancing  Bear  An  Inside  Look  at  California 
Politics  (1968)).   His  reforms  included  the  initiative  (authorizing  citizen  enactment  of 
laws),  the  referendum  (authorizing  citizen  rejection  of  legislation),  and  the  recall 
(authorizing  citizens  to  oust  unsatisfactory  elected  officials.) 

Citizen  initiatives,  like  referenda,  through  direct  political  participation,  allow  the 
citizens  to  legislate  as  apposed  to  relying  on  their  elected  representation.   They  are 
property  enacted  laws  and  are  entitled  to  the  same  level  of  deference  as  are  any  laws 
passed  by  a  legislature.   See  City  of  Eastlake  v.  Four  City  Enterprises.  Inc..  426  US. 
668,  679  (1976)  ("As  a  basic  instrument  of  democratic  government,  the  referendum 
process  does  not,  in  itself,  violate  the  due  process  clause  of  the  fourteenth  amendment 
when  applied  to  a  rezoning  ordinance.')  Moreover,  they  are  entitled  to  the  same 
presumption  of  constitutionality  as  any  other  legislative  act. 

2  What  is  your  opinion  on  allowing  cameras  in  federal  courts  to  record  the 

proceedings  for  the  public? 

The  issue  of  permitting  cameras  in  the  courtroom  requires  a  balancing  of  the 
public's  interest  in  access  against  a  defendant's  Sixth  Amendment  right  to  a  fair  trial. 
Cameras  in  and  of  themselves  do  not  necessarily  distort  the  judicial  process  nor 
interfere  with  fair  trials,  but  may  affect  witnesses'  willingness  to  testify,  jurors' 
willingness  to  serve,  and  the  judge's  ability  to  control  the  courtroom,  all  of  which  may 
affect  the  nature  of  the  proceedings.   Cameras  are  not  permitted  in  courtrooms  of  the 
United  States  District  Court  for  the  Central  District  of  California 
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3  Have  you  ever  taken  any  public  position  opposing  the  confirmation  of  any  other 

judicial  nominee?    If  so,  please  provide  the  specific  facts  and  circumstances 
involved. 

I  do  not  believe  that  I  have  taken  any  public  position  opposing  the  confirmation  of 
any  other  judicial  nominee    I  do  recall,  however,  that  I  responded  to  a  reporter's 
question  about  the  reaction  of  women  to  the  then  scheduled  vote  of  the  United  States 
Senate  on  the  confirmation  of  Supreme  Court  nominee  Clarence  Thomas.  At  the  time, 
the  sexual  harassment  charges  by  law  school  professor  Anita  Hill  had  just  been  made 
public,  and  it  appeared  that  the  vote  would  proceed  without  a  hearing  on  them.   I 
expressed  the  view  of  many  women  that  a  hearing  should  be  held  before  the  vote  was 
taken    Later,  the  confirmation  vote  was  postponed,  the  Senate  Judiciary  Committee 
reconvened,  and  additional  hearings  fully  consistent  with  the  Senate's  important  role  of 
advice  and  consent  were  conducted. 

4.  In  your  opinion,  does  Congress  have  the  authority  to  limit  or  eliminate  prisoner 

lawsuits  under  42  U.S.C.  19837 

Yes.   In  Crawford-El  v.  Bntton.  1 18  S.  Ct.  1584  (1998).  the  Supreme  Court 
acknowledged  that  Congress  has  already  limited  Section  1983  civil  rights  actions  by 
pnson  inmates  through  the  Prison  Litigation  Reform  Act  of  1996,  Pub.  L.  No.  104-134, 
1 10  Stat.  1321.   The  PRLA  contains  provisions  to  discourage  prisoners  from  filing 
frivolous,  malicious,  or  meritless  actions  and  to  permit  federal  courts  to  dismiss  such 
actions  on  their  own  motion.   In  addition,  the  PRLA  creates  procedural  disincentives  for 
such  suits,  such  as  requiring  inmates  to  pay  all  filing  fees.  As  with  all  statutes  enacted 
by  Congress,  the  PRLA  is  entitled  to  the  presumption  of  constitutionality,  and  has  been 
upheld  as  constitutional  by  all  the  Courts  of  Appeal  to  consider  those  provisions, 
except,  as  to  one  provision  only,  the  Ninth  Circuit. 


510 


JUDGE  KIM  McLANE  WARDLAW 
RESPONSES  TO  FOLLOW-UP  QUESTIONS  FROM  SENATOR  STROM  THURMOND 


1  Judge  Wardlaw  and  Mr.  Kelly,  there  has  been  much  controversy  about  judges 

overturning  the  will  of  the  people  as  determined  through  voter  initiatives  in 
California,  such  as  Proposition  209.  What  deference,  if  any,  should  judges  show 
to  the  voters  when  reviewing  the  Constitutionality  of  voter  initiatives?  Please 

explain. 

Voter  initiatives  such  as  Proposition  209  constitute  properly  enacted  laws,  just  as 
laws  enacted  by  a  legislature.  As  such,  they  are  entitled  to  the  presumption  of 
constitutionality  and  the  same  level  of  judicial  deference  and  constitutional  scrutiny  as 
are  acts  of  a  legislature.   In  the  case  of  Proposition  209  specifically,  the  Ninth  Circuit 
has  upheld  the  Act's  constitutionality.   Coalition  for  Economic  Equity  v.  Wilson,  122  F  3d 
692,  701  (9th  Cir.  1997),  cerf.  denied,  118  3.  Ct.  397  (1997).  The  Supreme  Court 
denied  certioh.  118  S.Ct.  397  (1997).  As  a  result.  I  regard  the  decision  of  the  Ninth 
Circuit  upholding  the  constitutionality  of  this  Initiative  a  matter  of  correctly  settled  law. 

2.  Judge  Wardlaw  and  Mr.  Kelly,  what  role  do  you  believe  judges  have  in 
developing  public  policy  through  case  law  when  the  legislature  repeatedly  fails  to 
address  important  matters. 

None.  The  role  of  the  judiciary  is  not  to  make  public  policy  or  to  legislate,  but 
rather  to  decide  cases  and  controversies  appropriately  before  it. 

3.  Judge  Wardlaw  and  Mr.  Kelly,  what  do  you  believe  was  the  worst  Supreme  Court 
decision  in  the  past  thirty  years  and  why? 

As  a  sitting  Federal  District  Court  Judge,  I  feel  that  it  would  be  inappropnate  for 
me  to  rate  cases  that  the  Supreme  Court  has  decided  dunng  the  time  period 
suggested    My  job  is  to  follow  the  law  of  the  Supreme  Court  whether  or  not  I  disagree 
with  it    That  being  said,  I  can  think  of  no  case  decided  by  the  Supreme  Court  within  the 
last  thirty  years  that  I  would  consider  among  the  worst  cases  ever  decided,  such  as 
Dred  Scott  v  Sandfond,  60  U.S.  (19  How.)  393  (1856);  Plessy  v  Ferguson,  163  US 
537  (1896);  and  Kommatsu  v.  United  States,  323  U.S.  214  (1944). 
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4.         Judge  Wardlaw,  I  understand  that  you  have  held  various  leadership  positions  in 
the  Women  Lawyers  Association  of  Los  Angeles,  Including  President  from  1993- 
1994.   Did  the  organization  take  any  public  positions  or  file  any  amicus  briefs 
during  your  involvement  as  a  leader  that  you  did  not  support?  Please  explain. 

Yes.  While  I  cannot  reliably  recall  every  public  position  Women  Lavvyers' 
Association  of  Los  Angeles  ("WLALA")  may  have  taken  during  my  involvement,  I  do 
know  that  as  a  member  of  its  Board  of  Governors  and  as  an  ofTicer,  I  expressed 
disagreement  with  various  positions  it  took. 

I  joined  WLALA,  and  became  an  officer  of  the  organization,  because  I  supported 
its  core  mission  of  working  to  advance  women  within  the  legal  profession  and  to  "give 
back"  by  helping  the  disadvantaged  in  our  community.  The  public  positions  and  amicus 
briefs  of  the  organization  to  which  I  recall  lending  my  support  were  directed  to  these 
goals.   When  I  became  President  of  WLALA,  I  dedicated  myself  to  focusing  the 
organization  on  its  core  mission.   In  my  year  as  President,  WLALA  adopted  an  inner- 
city  elementary  school,  established  a  domestic  violence  program  in  conjunction  with  the 
Los  Angeles  District  Attorney's  office  which  assisted  abused  women  in  securing 
injunctive  relief,  held  its  first  annual  conference  to  educate  and  train  women  litigators, 
and  published  a  survey  on  the  status  of  women  lawyers  in  Los  Angeles. 

During  my  tenure  as  a  member  of  WLALA's  Board  of  Govemors,  there  were  a 
variety  of  standing  and  ad  hoc  committees  through  which  the  Board's  substantive  work, 
including  development  of  policy  and  amicus  positions,  was  conducted.  The  Board  itself 
ranged  from  25  to  50  members  at  any  given  time.  Theoretically,  authorization  to  adopt 
any  recommended  policy  posKion  or  to  submit  an  amicus  brief  required  a  majority  vote 
of  those  governors  in  attendance  at  the  particular  meeting  where  a  committee's  work 
was  presented.   However,  because  the  organization  consisted  of  many  volunteers  who 
were  otherwise  occupied  by  the  pressures  of  law  practices  and  family,  it  cannot  be  said 
that  any  position  taken  by  the  Board  represented  the  considered  view  of  even  a 
majonty  of  the  Board.   In  my  own  case,  due  to  the  exigencies  of  my  national  law 
practice,  there  were  several  lengthy  periods  during  which  I  was  unable  to  attend 
meetings,  and  may  not  have  known  that  the  Board  had  decided  to  support  a  particular 
position. 

My  term  as  President  of  WLALA  ended  In  August  1994.  four  years  ago.   None  of 
the  positions  WLALA  may  have  taken  has  affected  in  any  way  my  ability  and 
commitment  to  faithfully  interpret  and  apply  the  law  to  the  individual  facts  presented  to 
me  as  a  judge. 
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JOHH    D.     KEIiUY'S    RESPONSE    TO    ADDITZONAIj    FOLLOW-UP:  QXTESTIOM 
BY    SKKXTOR    STROM    THTJRMOND 

QUSaXION :  ' 

1.  Judg-a  Wardlaw  aad  Mr.  Kally,  in  rasponse  to  ono  jOf  my  writtezi 
questions,  you  stated  that  you  did  not  believe  any  dejcision  of  the 
past  thirty  years  was  among  the  worst  cases  ever  decided.  X  also 
z-ecognlze  your  coaniitaient  to  EolXotrin?  the  law.  However,  please 
list  at  least  ono  Supreoie  Court  deciaion  in  the  pasti  thirty  years 
that  you.  believe  was  Incorrectly  decided  and  explain  why. 

RESPONSE:   I  baiieve  that  Citv  of  Boerne  v.  Florea.  J US      117 

S  Cr  .  2157  was  wrongly  decided.  X  bt)ii«v«  that  the  R<=1  igioui* 
Freedom  Reotorat ion  TVet  of  1993  did  aot  exceed  thi  enforcement 
power  possessed  by  Congress  under  §  5  ot  the  Fourteenth  Amendment. 
Rather,  in  my  opinion,  the  Act  was  a  proper  exercise  of  the  power 
of  Congress  to  protect  the  Cruc  exerciae  of  religion'. 

I 
•TOHN  D.  KELLY'S  RKSFOKSSB  TO  FOLLOW-UP  QUKStrXOirS 
BY  SSOLTOR  JOHV  A^SCROFT 

1 
QUSSTXONi  I 

1.  Which  curx-ant  Supreme  Court  iTUBClee  do  you  moat  adni-ca  asd 
why?  ' 

I 
RESPONSE:   While  I  have  not  focused  on  the  individual  qualities  of 
the  members   of   the   Supreme   Court,   Justice  Souce^   has   always 
impressed  me  as  a  thoughtful  and  gentle  person,  who  is  devoted  to 
the  Constitution.  ' 

I 
QUBSTTON :  { 

2 .  Which  judge  or  justice  has  laost  influenced  your  thinking 
concerning  the  censcitucienal  separation  of  powers  snd  wliy? 

I 
RESPONSE:  My  understanding  of  the  conacitutionalj  doctrine  oC 
separation  of  powers  has  not  been  significantly  influenced  by  any 
one  judge  or  justice.  Rather,  my  educational  background,  my 
experiences  and  observations  as  a  trial  lawyer,  together  with  my 
long-time  interest  in  American  history  have  all  conclributad  co  my 
understanding  and  commitment  to  the  aeparation  of  pov^ers  doctrine. 

gurSTION:  ' 

3.  What  doea  the  dlacretlonary  power  o£  the  judldlary  mean  to 
you?  I 

RESPONSE:  As  an  appellate  judge,  I  understand  that  my  function 
would  be  to  make  sure  that  district  court  judges  have  not  abused 
their  discretionary  authority.  United  States  Di8triet|  Court  judges 
are  extended  limited  discretionairy  authority  in  vat-ious  matters 
such  as  sentencing  of  prisoners  within  the  range  prea|cribed  by  the 
Federal  Sentencing  Guidelines.  and  admissibility  of  expert 
testimony.  The  exerciae  of  discretionary  power  by  the  judiciary 
does  not  extend  to  changing  or  modifying  existing  law  to  accomplish 
some  result  or  objective  that  a  judge  may  believe  to  fee  desirable. 
Aa  an  appellate  judge,  I  would  be  vigilant  to  Jjrevent  such 
undertakings .  , 

QOSSTIOWt  ' 

I 
4.  What,  in  your  view,  io  the  single  aiost  important  right 
not  protected  by  the  Constitution?  In  other  words,  are  there  any 
rights  that  as  a  policy  macter  you  would  like  to  be  protected  by 
the  Constitution,  but,  in  your  view,  are  nonetheless  niet  secured  by 
the  Constitution?  I 

I 
RESPONSE:     I   believe   that   all   important   rights  ,  are   already 
protected  by  this  Constitution. 
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gnBSTXQKi 


i«t  lilt 


5  .    Whlah  law  review  article  or  book  has  aoet  in£luene«d  your 
view  of  the  law?  | 

RESPONSE:  My  view  of  the  law  has  noc  been  signif icanily  influenced 
by  any  law  review  articles  or  shaped  by  any  one  book.  My 
experience  as  an  attorney  representing  clients  in  |  all  kinds  of 
cases  ajid  controversies  is  the  doroinant  inf luencG  regarding  ny  view 
of  the  law.  I  practice  in  a  ijurisdiction  (North  DaJccsta)  where  many 
logal  xsaues  have  not  been  resolved  by  the  state's  dupreme  court. 
I,  therefore,  often  refer  to  legal  treatioes  such  aa  gea fca Cenien t  9^ 
the  Law.  ConcraictB   in  the  various  areas  in  which  I  practice. 

gDESTION :  1 

6.  Iifhat  rela  do  you  think  la^ialafclva  hiacoryi--  by  which  X 

mean  the  various  coasnlttee  reports,  hearing  tranacrvpta  and  floor 
BtatanenCs  --  should  play  in  the  iatarpreCatioQ  o£  cbe  text  of  a 
0t.acuta7 

I 
RESPONSE:  I  believe  that  legislative  history  should  riot  ordinarily 
play  a  significant  role  in  interpreting  legislative  enactments. 
Rather,  the  plain  meaning  of  the  language  of  Ithe  law  and 
controlling  judicial  precedent  are  of  primary  ijmportance  in 
statutory  interpretation  Legislative  hiotory  ought  to  be  the  last 
resort,  and  if  necessary  to  'use.  committee  reports!  ought  to  bo 
given  greater  consideration  than  individual  icomments  of 
legislators . 

I 
JOHN  D.  KELLY'S  RESPONSES  TO  FOLLOW-UP  QUES^TIONS 
BY  SENATOR  iTEFF  SESSIONS 

Please  identify  anyone  who  helped  you  answer  the  following 
questions:  While  I  have  spokan  to  representatives  of  the 
Department  of  Justice  concerning  my  answers,  the  answers  provided 
reflect  my  own  views  with  regard  to  the  questions  presented. 

QUESTION:  , 

1.  Xn  your  opinion,  what  is  the  greatest  Supreme  (Court  decision 
in  AaeE-iaan  history?  I 

RESPONSE:    During  my  lifetime,  the  court's  decisioK  in  Brown  v 
Toneka  probably  has  had  Che  most  profound  effect  on  the  people  ^nd 
public  institutions  of  this  country.  I 

QUESTION:  ' 

2.  Rbat  is  the  worst  Supreme  Court  declsios.?       ' 

RESPONSE:  Looking  back  in  history.  Dred  Scott  stinda  out  ao  a 
decision  that  conflicts  with  the  direct  language:  used  in  the 
Constitution . 

QUESTION i  ' 

3.  Which   Supreme   Court   justice   or   fedurttl   judge   has   most 
influenced  your  judicial  philosophy?  I 

RESPONSE:  My  understanding  of  the  rule  of  law  and  it|B  role  J.n  our 
society  has  not  been  significantly  shaped  by  any  mdi^^-idual  supreme 
court  justice  or  federal  judge.  I 


QUESTION: 

You  have  been  nominated  to  an  Article  III  judgaiahip.   Ae  you 
know.  Article  III  descrl 
and  the  federal  courts . 


know-.  Article  III  describes  the  relationship  between  Congresa 


Article  III.  Section  1  at  the  Conotitution  proviides  that  "the 
judicial  power  o£  the  United  States,  shall  be  yoated  in  one 
supreme  court.,  and  in  auch  Inforlor  Courts  as  CoogroBa  may 
fzota    time  to  '  time  ordain  and  a0tablii<ii .  '         1 
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4.  Do  you  bollave  chat  Congxaa*  hmo  cho  powar-  undak-  Ax-ticl«  III 
to  limit  the  juriadiction  of  the  Itxwai  fedlaral  courts, 
provided  it  does  so  in  an  othon»iso  conatitutionlal  Eashion? 

RESPONSE:    Yes.  under  the  quilif icaCion  noted  rn  th^  question,   I 
believe  that  Congress  has  such  power. 


QUS3TXON I 


Laat  year.  Congress ,  using  its  powar  under  |  Article  IXI, 
rastriccad  tlie  diseretion  of  tlie  lower  federal  courts  to 
miere-managa  state  prisons  when  it  passed  the  Prison 
Litigation  Raform  Act. 


Do  you  have  any  concerns  about  the  eonstitutlc^BaXlCy  of  the 
Prison  I^egal  Reform  Act? 


RESPONSE:  The  Prison  Litigation  Reform  Act  is.  of  course,  entitled 
to  a  presumption,  of  constitutionality.  Moreover,  in  Gavin  v . 
Branetad.  122  F.3d  1081  (8th  Cir.  1997),  the  Eighth  Circuit  upheld 
Che  constitutionality  of  provisions  the  Act  under  iCtack  in  the 
case.  If  I  were  to  be  confirmed  as  a  member  of  the  Court  of 
Appeals  for  the  Eight  Circuit,  I  would  follow  the  pz!ecadent. 

QUZSTION: 

C.    In  your  legal  opinion,   is  the  1995  Babeas  ^orpua  Reform 
eoDBtitutlonal? 

RESPONSE:  The  law  is  entitled  to  a  presumption  of 
constitutionality.  Moreover,  the  United  States  Supreme  Court 
decision  in  Felker  v.  Turpin.  116  S . Ct .  2333  (19961,  upheld  the 
constitutionality  of  the  provieione  of  Ant i- Terrorism  land  Effective 
Death  Penalty  Act  under  attack  in  the  case .  I  would  treat  th« 
decision  as  binding  precedent .  I 


QUSSTlOMi 


If   confin&ed.   you   will   preside   over 
discrimination  cases  as  a  federal  judge. 


man] '   employment 


Xn  a  suit  chall<aaging  a  govez-omesLt  racial  prefek-ence,  quota, 
or  aot-asido,  will  you  follow  the  1995  Adarand  v.  Pewa 
deoiaion  and  subject  that  racial  preference  to the scriotest 
judicial  scrutiny. 


RESPONSE:    Yes,   I  will  follow  the  United  States  ^upreme  Court 
decision  in  Adarand  v .  Pena . 

QUKSTION; 

8.    In  your  legal  opinion,  how  difficult  is  it  for  a^y  government 
program  or  statute  to  survive  strict  scrutinyT 

RESPONSE;   In  my  opinion,  it  is  very  difficult  for  ai>y  government 
program  or  statute  to  survive  strict  scrutiny.        I 


QT7S5TIOH  i 


live 


9.  As  a  matter  of  constitutional  law,  do  yeu  beliavs  tliat  voter 
referenda  should  be  scrutinized  mora  closely  by{  the  judiciary 
than  laws  enacted  by  legislatures?  { 

RESPONSE:  No.  I  believe  that  a  law  established  either  through 
initiative  or  referendum  is  subject  to  the  same  degree  of  scrutiny 
as  a  law  passed  by  a  state  legislature.  This  means  Application  of 
the  same  presumption  of  constitutionality.  ' 

QUXSTION :  I 

10.  Do  you  believe  that  the  California  Civil  Rights  Xnitiative 
violates  any  federal  or  state  constitutional  prevision? 
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RESPONSE:  My  reading  of  the  Ninth  Circuit  opinion  i-n' Coal  icion  for 
Eeonomic  Equity  v.  Wilson.  122  F.3d  692,  cert.  deniedL  118  S.C.  397 
(1997)  indicatas  that  Proposition  209  clearly  pasBee  donacltutional 
muster.  I 


joair  D. 


I 

KSLLY'S    RESPONSES    TO    rOX.IjaW-UP    QOSSfTIOMS 
By    3BNATOB    CRXXLES    E.    GRASSLBY 


I 


QOESTXaK: 


Kb  m  nominee  co  kKa  Bl^bth  Circuit,  what  |  quallclas  or 
attributes  vlll  you  bring  to  tbe  circuit  diat  wi.}.!  enhance  the 
court? 


linqc 


RESPONSE:  X  consider  myself  to  be  a  practical -minted  person  who 
poasesees  common  aenee  and  ^ood  judgrnent.  For  ovef  3  5  yeara ,  I 
have  represented  clients  involved  in  real  cases  and  dontroversies 
I  have  always  tried  to  present  my  client's  cause  in  a  fair  and 
effective  majiner .  Aa  an  appellate  judge,  I  would  do  my  beet  to  see 
that  the  law  was  appropriately  applied  and  that  thei  parties  were 
given  a  fair  opportunity  to  present  the  facts. 

QDBSTION : 

2.    Xb  your  opinion,  does  Congresa  have  the  authority  to  limit  or 
eliminate  prisoner  lawsuits  under  42  UBC    19B3T 


RESPONSE:  I  believe  that  Congress  has  the  authorjity  to  limit 
prisoner  lawsuits  and  has  done  so  to  some  extemt  under  the 
provisions  of  the  Ant 1 -Terrorism  and  Effective  DeathI  Penalty  Act. 


circuit  court 
potential 
(sensidaz-in?  a 


eonaxderablo 
:■,  a  noainee 


QUSSTION: 

3.  In  the  past,  I  have  been  advised  by  at  least  one 
chief  judffe  to  take  into  consideration  a  nomine 
prospective  tine  of  service  on  the  bench  «Aen 
nominee.  Xn  other  words,  there  is  the  arguaont  that,  in  or-dar 
tox  taxpayers  to  receive  «  reasonable  retufm  on  their 
investment  in  a  judgeship,  which  can  include 
funds  in  salary,  training  and  retirement  baneCi' 
should  be  ready  and  willing  to  spend  a  nximber  o£|  years  en  tha 
bench.  We've  had  a  recent  episode  where  a  circuilc  court  judge 
Spent  lees  than  three  years  on  the  bench  aAd  then  took 
retirement.  | 

Since  it  will  be  poasibla  for  you  to  retire  fxjaon  the  bench 
within  a  very  short  time,  can  you  aasuxe  the  ei>mm1  ttae  that 
ehls  will  not  be  the  case? 

RESPONSE:  I  am  physically  and  mentally  able  to  aervelaa  a  circuit 
court  judge  and.  if  confirmed,  my  Intention  is  to  aerVe  as  a  judge 
for  many  years.  I  am  not  now  and  never  have  been  ijnterested  in 
retirement  as  an  alternative  to  actively  continuing  to  participate 
in  Che  legal  profession. 

QUESTION: 


4. 


What  is  your  view  of  allowing  cameras  in  federal  courts  to 
record  proaeedings  for  the  public? 


RESPONSE:  I  believe  Chat  the  public  is  entitled  to  know  what  goes 
on  in  a  courtroom  and  to  follow  court  proceedings  in  »n  appropriate 
fashion.  Based  on  my  own  experience,  I  would  have  n^  problem  with 
broadcasting  appellate  court  arguments.  I  do,  have  strong 
reservations  with  regard  to  televising  or  broadcast iijig  proceedinge 
in  a  trial  court . 

QOESTXON: 

S.  I  understand  you  are,  or  were,  involved  with  Cooomon  Cause. 
Have  you  publicly  advocated  any  positions  chaa^i  aned  by  Common 
Causa?  If  so,  Z  would  appreciate  the  specizlc  facts  and 
circumstances  Involved.  I 
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BS-crpoNciP  MV  involvement  with  Common  Cause  has  befen  limited  to 
aendSf  in^^arly  member:.hip  checks  I  have  nfver  publicly 
advocated  any  position  championad  by  Common  Cauae . 


JOHN  D. 


KELLY'S  RBSPOHSEB  TO  FOI^OW-UP  QUBS^TIOMS 
BY  SEMXTOR  STROM  TRnSMOMD 


QUZSTIOHi 


judg-e  Wardlaw  aad  Mr.  Kelly,  tbera  has  been  au<:b  coatroveray 


about  judges  avartuzming  kha  will  ef  fcba  people 


as  datazmlned 


thx'augh  voter  Inifclatlvea  In  Call£omla,  auah  as  Propealclon 


209.  Wliac  deference,  i.£  any,  should  judges  shew 
whan  reviewing  tUa  Constitutionality  oC  votex 
Please  eseplaxn 


to  the  voters 
Inlclatives? 


RESPONSE:  State  law,  as  enacted  or  approved  by  ^  vote  of  the 
people,  is  entitled  co  the  same  deference  afforded  enactments  by  a 
state  legislac^ure.  I  would  extend  the  same  pz-esumption  of 
constitutionality  to  a  state  law,  without  regard  t^  the  procesa 
used  to  enact  the  law. 

QUESTZOM : 

2.  Judge  Wardlaw  and  Mr.  Kelly,  wbac  role  do  you  halxeva  judges 
hava  in  developing  public  policy  through  case  law  wfaen  clia 
legislature  repeatedly  £aila  to  address  Importaaat  natters? 


RESPONSE:  I  do  not  believe  that  judges  have  any  role 
public  policy  because  a  legislature  has  refrained 
Inaction  by  a  state  legislature  may  well  reflect 


in  developing 
from  acting. 
:.B  cTonsidered 


judgmenc  chat  additional  legislation  is  not  appropriate  or  helpful 


Legislative  inaction  do«a  not  vest  a  judge  wich  any 
acn    where  i.t  otherwise  would  be  inappropriate. 

3.    Judge  Wardlaw  and  Mr.  Kelly,  what  do  you  believe 
Suprena  Court  decision  In  the  past  tlilrty  years 


RESPONSE:   None  of  the  United  States  Supreme  Court  dei 
during  the  past  thirty  years  that  I  have  read  rival 
terms  of  being  a  bad  decision. 


Kesponaas  of  Ralph  E, 


authority  to 


was  the  worst 
and  why? 

.sions  issued 
Ored  Scott  in 


Tysen  to  Pollow-0^  Quaatlons  £rom  Senator 
Joim  Asbcro£t 


Which  current  supreme  Court  Justice  do  you  most  admire  and  why? 

I  respect  and  adialrs  all  of  chs  currant  Justleas  of  cha  Supreme 
Court  for  their  aaeaanpllBhaents  and  the  fact  that  each  has  reached 
the  pinnacle  of  a  legal  earaar. 


Which  judge  or  justice  has  most  influenced  your  thinking  concerning 
the  constitutional  separation  of  powers  and  why? 

I  cannot  honestly  say  that  any  judge  or  juetxce  has  bad  an 
Influence  on  my  thinking  regarding  the  constitutional  separation  of 
powers . 

The  separation  of  powers  between  the  Executive.  Legislative  and 
Judicial  branches  of  our  government  is  one  o£  the  core  principles 
of  our  system  of  government  and  one  ef  the  reaaoaa  why  our  system 
has  endured  for  over  200  years.  Continued  respeet  by  each  branch 
of  government  for  the  constitutional  powars  and  prerogatives 
reserved  to  the  other  two  branches  ef  govemmant  is  essential  if 
our  system  ef  government  is  to  endure. 
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What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

Dhited  Statea  District  Court  Judges  hav«  «  duty  te  follow  the  law 
t"  ^V  ^"^^^"^  *"***  Coaatitution  and  Acta  of  Congreaa  as  ooastrued 
by  the  n&ited  States  Supreme  Court  and  the  Circuit  Coiirt  of  appeal 
Diatrict  Judges  do  not  have  the  discretion  to  accept  or  reject 
eatablxahed  law  or  precedent  or  to  create  law.  on  the  other  hand. 
however,  judg.s  do  have  discretion  in  areas  such  as  ease 
management,  the  application  of  rules  o£  procedure  and  evidence  and 
to  the  extent  allowed  by  the  Sentencing  Guidelines,  limited 
dlacratien  in  criminal  sentencing. 

What,  in  your  vxew,  is  the  single  most  important  right  not 
protected  by  the  Constitution?  In  other  words,  are  there  any 
rights  that  as  a  policy  matter  you  would  like  to  be  protected  by 
the  Constitution,  but,  in  your  view,  are  nonetheless  not  secured  by 

the  Constitution? 

I  cannot  think  of  any  rights  that  I  feel  should  be,  but  are  not, 
protected  by  the  ConaCitutien. 

Which  law  review  article  or  book  haa  most  influenced  your  view  of 
the  law? 

My  view  of  the  law  has  not  been  shaped  by  any  single  law  review 
article  or  book,  but  by  25  years  of  experience- -15  years  as  a 
prosecutor  and  praotitloner  and  10  years  as  a  judge  In  City  Court. 
District  Court  and  the  Circuit  Coiirt  of  Appeal. 

What  role  do  you  think  legislative  history- -by  which  Z  mean  the 
various  committee  reports,  hearing  transcripts  and  floor 
statements- -should  play  in  the  interpretation  of  the  text  of  a 
statute? 

In  interpreting  the  text  of  a  statute  a  Coxxrt  should  first  look  to 
the  plain  language  of  the  statute  and  any  applicable  Circuit  Court 
of  Appeal  or  Supreme  Court  precedent.  When  the  plain  language  of 
a  statute  is  aablguous  and  there  is  no  controlling  precedent, 
legislative  history  may  assist  the  Court  in  interpretation,  but  tho 
judge  must  be  careful  to  consider  the  entirety  of  the  legislative 
history  and  not  just  isolated  statements,  reports  or  transcripts  of 
legislative  proceedings. 


Besponses  of  Ralph  E.  Tyson  to  Pollow-O^  Questions  freoa  Senacor 

Jeff  Sessions 

Please   identify  anyone  who  helped  you  answer  the   following 

questions . 

The  substance  of  the  following  answers  reflects  my  beliefs .  X  was 
assisted  by  personnel  in  the  Department  of  Justice  in  matters  of 
the  style  and  form  In  which  my  answers  should  be  presented. 

1.  In  your  opinion,  what  is  the  greatest  Supreme  Court  decision  in 
American  history? 

In  my  opinion.  Brown  V.  Board  of  Bducatlon  is  the  greatest 
Supreme  Court  decision  in  American  history. 

2 .  What  is  the  worst  supreme  Court  decision? 

In  my  opinion,  the  worst  Supreme  Court  daelaion  In  American 
history  is  Drad  Scott  v.  Sandford. 

3 .  Which  Supreme  Court  Justice  or  federal  judge  has  most 
influenced  your  judicial,  philosophy? 
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My  judicial  philosophy  has  not  been  ixsflueaeed  by  any 
particular  Supreme  Court  iTuatice  or  federal  judge  but,  rather. 
by  my  25  years  of  experience  consisting  of  15  years  aa  a 
prosecutor  and  practitioner,  and  10  years  aa  a  judge  In  City 
Court,  District  Court  and  the  Louisiana  Circuit  Court  of 
Appeal . 

You  have  bean  nominated  to  an  Article  III  judgeship .   As  you 
know.  Article  III  describes  the  relationship  between  Congress 
and  the  federal  courts. 

Article  III.  Section  1  of  the  Constitution  provides  that  "the 
judicial  power  ot  the  United  States,  shall  be  vested  in  one 
supreme  Court,  and  In   such  inferior  Courts   as  CongreBB  may  from 
time    Co  time   ordain  and  establish.  " 

4.  Do  you  believe  that  Congress  has  the  power  under  Article  III  to 
limit  the  jurisdiction  of  the  lower  federal  courts,  provided  it 
does  so  in  an  otharvise  constitutional  fashion? 

Yes.  The  powar  to  'ordaizi  and  establish**  a  court  naeassarily 
includes  che  powar  to  delineate  the  jurisdiction  oC  that  court. 

Last  year.  Congress,  using  its  power  under  Article  III, 
restricted  the  discretion  of  the  lower  federal  courts  to  micro- 
manage  state  prisons  when  it  passed  the  Prison  Litigation 
Reform  Act . 

5.  Do  you  have  any   concerns  about  the  constitutionality  of  the 
Prison  Litigation  Reform  Act? 

Vo.  I  do  not  have  any  eoneams  about  the  consticutleaallty  of 
the  Prison  i;.itigatioii  Rafona  Act. 

6.  In  your  legal  opinion,  is  the  1995  Habeas  Corpus  Reform 
constitutional? 

It  is  my  opinion  that  the  1995  Habeas  Corpus  Reforai  Is 
constitutional.   Further,  all  of  the  Circuit  Courts  that  have 
considered  the  act  have  also  found  it  to  be  constitutional,  as 
has  the  Onited  States  Supreme  Court  in  gelXer  v.  Turpin.  518 
U.S.  6S1  (1996) . 

If  confirmed,  you  will  preside  over  many  employment 
discrimination  cases  aa  a  federal  judge . 

7.  In  a.  suit  challenging  a  government  racial  prefexence,  quota,  or 
set -aside,  will  you  follow  the  1995  Ada rand  v .  Pen a  decision 
and  subject  that  racial  preference  to  the  strictest  judicial 
scrutiny? 

X  will  follow  the  dictates  of  Adarand  v.  Pona. 

8.  In  your  legal  opinion,  how  difficult  is  it  for  any  government 
program  or  statute  to  survive  strict  scrutiny? 

In  my  opinion,  strict  scrutiny  is  the  highest  level  of  analysis 
that  can  be  exacted  by  a  Court.  Ik  will  be  vary  difficult  for 
prog^rans  and/or  statutes  imposing  race-based  classifications  to 
satisfy  this  high  standard. 

9 .  As  a  matter  of  constitutional  law,  do  you  believe  that  voter 
referenda  should  be  scrutinized  more  closely  by  the  judiciary 
than  laws  enacted  by  legislatures? 

I  do  not  believe  that  voter  referoada  should  be  scrutinized 
more  closely  than  laws  enacted  by  legislatures.   Re£aranda  are 

entitled  to  the  same  prasumption  of  constitutionality  that  is 
accorded  to  legislative  anactmenta . 

10.  Do  you  believe  that  the  California  Civil  Rights  Initiative 
violates  any  federal  or  state  constitutional  proviRJon? 
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As  a  Loulaiona  trial  jud^e.  my  knowlad^e  of  cho  provlslona  of 
eha  Cali-fornla  Civil  RigKco  Initiacivo  1»  derived  prliMirlly 
from  news  reporca  on  chat  iaaua.   However,  as  X  undoracand  that, 
the  initiative  waa  validly  enacted  by  vote  at    the  people.  I 
believe  that  it  ahould  be  accorded  the  aama  presumption  o£ 
conotitutiotiallty  that  la 'accorded  to  lagialaclvo  enacCaenta . 
It  is  also  my  uaderatanding  Chat  cbe  9tli  Clrcxxlt  has  upheld  the 
proviaiona  of  the  California  Iziltlaelve  1&  Coalition  far 
w^gj;,,^i.f    Equity  V.  Wilflon.  133  P. 3rd  693  (9th  Cir..  1997). 

Reaponaea  e£  Ralph  B.  xyson  to  PollofW-U^  Queationa  £ren  Senator 

Stroa  niuxnood 

PAMBL  II 

The  following  questions  are  for  each  of  the  four  district  court 
nominees : 

1 .  We  frequently  hear  the  argument  than  the  courts  act  in  response 
to  various  social  problems  because  the  legislature  has  Called  to 
act.   What  is  your  view  of  courts  acting  in  this  manner? 

It  is  my  opinion  that  such  conduct  by  a  court  does  not 
represent  a  proper  exerolae  of  the  judicial  function. 

2.  What  is  your  view  of  mandatory  minimum  criminal  sentences,  and 
would  you  have  any  reluctance  to  impose  them  as  a  Federal  judge? 

Louisiana  has  several  criminal  statutes  which  contain  mandatory 
niniauB  sentences  and  I  have  never  had  any  qualms  about  incasing  a 
sentence  pursuant  to  those  provisions.  I  vould  not  have  any 
reluctance  to  iapose  a  mandatory  miT^lTnum  criminal  sentence  as  a 
Federal  jud^a. 

3  .  As  you  probably  know,  the  sentencing  of  criminal  defendants  in 
Federal  court  is  conducted  under  the  Federal  Sentencing  Guidelines. 
Some  argue  Chat  the  Guidelines  do  not  provide  enough  flexibility 
for  the  sentencing  judge.  what  is  your  view  of  the  Federal 
Sentencing  Guidelines  and  their  application? 

Ohtil  1995,  Louisiana  District  Courts  ware  required  to  impose 
felony  sentences  pursuant  to  guidelines  enacted  by  the  Louisiana 
Legislature  and.  as  a  criminal  district  judge.  I  followed  that  law. 
Z  did  not  then,  nor  do  I  now,  have  any  concerns  regarding  the 
propriety  of  sentencing  guidelines  on  the  state  or  federal  level  as 
I  feel  that  they  are  a  valid  exercise  of  the  legislative  power  to 
define  and  pTinlah  crime. 

4 .  Many  complain  that  a  case  takes  too  long  to  wind  its  way 
through  the  courts.  As  a  Federal  judge,  what  specific  efforts  do 
you  intend  to  Implement  to  encourage  the  speedy  resolution  of  your 
cases? 

I  believe  that  a  judge  can  facilitate  the  movement  of  cases  in 
his  or  her  court  by  setting  realistic  deadlines  for  discovery  and 
amendment  of  pleadings  and  enforcing  those  deadlines.  The  use  of 
scheduling  orders  and  aettlament  conferences  will  also  encourage 
the  parties  to  talk  to  each  other  and  thereby  possibly  foster  an 
atmosphere  which  is  conducive  to  settlement  or,  at  the  least,  to 
limit  the  laaues  which  must  be  resolved  at  trial- 

5  .  What  do  you  believe  was  the  worst  aupreme  Court  decision  in  the 
past  thirty  years  and  why? 

In  my  opinion,  no  decision  of  the  Supreme  Court  in  the  last 
thirty  years  ia  comparable  to  the  dealaion  rendered  in  Bred  ggoct 
V.  SMidford.  which  held  that  slaves  were  the  constitutionally 
protected  property  of  eheir  masters. 
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Dan  A.  Polster's  Responses  to  Follow-up  Questions  from  Senator  Ashcroft:  June  22.  1998 

1 .  Which  current  Supreme  Court  Justice  do  you  most  adnure  and  why? 

I  admire  Justice  Ginsburg.   Since  becoming  a  Justice,  she  has  established 
a  reputation  for  thoughtful  and  balanced  opinions. 

2.  Which  judge  or  justice  has  most  influenced  your  thinking  concerning  the  constitutional 
separation  of  powers  and  why? 

John  Marshall    In  the  early  stages  of  our  democracy.  Chief  Justice  Marshall  was  called 
upon  to  create  the  jurisprudence  that  defined  the  central  role  of  the  federal  judiciary:  independent, 
yet  ftilly  respectful  of  the  powers  of  the  other  two  co-equal  branches  of  government.   His 
decisions  have  survived  to  this  day,  guiding  our  country's  leaders  for  two  centuries. 

3.  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

While  the  authority  of  a  federal  trial  judge  is  generally  lirruted  by  statute  and  appellate 
court  and  Supreme  Court  precedent,  there  are  a  few  areas  where  the  trial  judge  has  discretion  to 
act.   Examples  include  management  of  cases,  evidentiary  rulings  during  trial,  decisions  involving 
(he  credibility  of  witncsaes,  and  the  discretion  afforded  by  the  Sentencing  Guidelines  (sentencmg 
within  the  applicable  Guideline  range). 


4    What,  in  your  view,  is  the  single  most  imponant  right  not  protected  by  the  Constitution? 

In  other  words,  are  there  any  rights  that  as  a  policy  matter  you  would  like  to  be  protected  by  the 

Constitution,  but,  in  your  view,  are  nonetheless  not  secured  by  the  Constitution? 

I  believe  that  the  Constitution  protects  those  rights  which  distinguish  our  country  from 
all  others,  and  I  am  comfortable  with  the  Constitution  as  it  .stands 


5    Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

Federal  CourtH  by  Hart  and  Wechsler.  significantly  influenced  my  view  of  the  law    This 
was  the  leading  casebook  on  the  federal  judiciary  when  I  attended  law  school.   The  cases  and 
principles  set  forth  by  the  authors  both  stimulated  my  interest  in  federal  practice  and  shaped  my 
views  as  TO  the  limited  role  of  the  federal  judiciary  in  our  constitutional  framework. 
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Dan  Pol(ter/Sen.  Ashcroft  (cont.) 


6.    What  role  do  you  think  legislative  hiatory—by  which  I  mean  the  various  committee  repons, 
hearing  transcripts  and  floor  statements— should  play  in  the  interpretation  of  the  text  of  a 

itaiute? 

If  the  question  presented  can  be  decided  by  analyzing  the  plain  meaning  of  the  statute,  I 
would  decide  the  issue  without  reference  to  the  legislative  history. 

If  the  wording  of  the  statute  is  ambiguous,  the  legislative  history,  depending  upon  how 
extensive  it  ii,  might  be  one  place  to  look.   There  is  always  a  danger,  however,  of  assuming  the 
recorded  views  of  one  or  a  small  number  of  legislators  necessarily  represents  the  interpretation  of 
the  majority. 


4 
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Dan  A.  Polsier's  Responses  to  Follow-up  Questions  from  Senator  Sessions:  June  22.  1998 

The  answers  to  these  questions  are  mine  alone.   I  showed  drafts  of  my  responses  to  my  wife 
and  to  attorneys  at  the  Department  of  Justice. 

1    In  your  opinion,  what  is  the  greatest  Supreme  Court  decision  in  American  history? 

I  believe  Brown  v.  Board  of  ^fiucation  was  the  best  Supreme  Court  decision  in  history 

2.  What  is  the  worst  Supreme  Court  decision? 

I  believe  PJessy  v  Ferguson  was  the  worst  Supreme  Court  decision  in  history. 

3    Which  Supreme  Court  Justice  or  federal  judge  has  most  influenced  your  judicial  philosophy? 

William  Thomas,  who  retired  earlier  this  year  at  age  86  after  nearly  SO  years  on  the  bench, 
the  past  30  on  the  federal  distnct  court  for  the  Northern  Distnct  of  Ohio     Over  500  people  came 
to  a  lunch  earlier  this  month  to  pay  tribute  to  Judge  Thomas.  He  was  lauded  for  the  quality  of  his 
decision  making,  his  integrity,  and  his  judicial  temperament    He  treated  every  lawyer  and  litigant 
in  his  courtroom  with  courtesy  and  respect.  When  you  walked  out  of  his  courtroom,  regardless 
of  the  outcome,  you  knew  that  justice  had  been  served. 


4    You  have  beqn  nominated  to  an  Article  III  judgeship.   As  you  know,  Article  m  describes  the 
relationship  between  Congress  and  the  federal  couns.   Article  IH,  Section  1  of  the  Constitution 
provides  that  "The  judicial  power  of  the  United  States,  shall  be  vested  in  one  supreme  Court,  and 
in  such  inferior  Courts  as  Congress  may  from  lime  to  time  ordain  and  establish." 

Do  you  believe  that  Congress  has  the  power  under  Article  ITT  to  limit  the  jurisdiction  of  the 
lower  federal  courts,  provided  it  does  so  in  an  otherwise  constitutional  fashion? 

Yes 


5.  Last  year.  Congress,  using  its  power  under  Article  III,  restricted  the  discretion  of  the  lower 
federal  courts  to  micro-manage  state  prisons  when  it  passed  the  Prison  Litigation  Reform  Act. 
Do  you  have  concerns  about  the  constitutionality  of  the  Prison  Legal  Reform  Act? 

This  natute.  like  all  other  acts  of  Congress,  is  presumed  to  be  constitutional  In  Hmiix  v 
Irihfi<«fi  the  Sixth  Circuit  Coun  of  AppeaJs  has  recently  ruled  on  one  aspect  of  this  statute,  and 
has  determined  that  it  was  constitutional.   I  would  be  bound  to  follow  any  Supreme  Court  and 
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Sixth  Circuit  precedent.   As  k  general  matter,  I  believe  that  the  fcdenl  courts  should  have  a  very 
limited  role  in  managing  state  prisons. 


6    In  your  legaJ  opinion,  is  the  I99S  Habeas  Corpus  Reform  constitutional? 

This  statute,  like  ail  other  acts  of  Congress,  is  presumed  to  be  constitutional    In  Eelksl 
V  Turtiin    the  Supreme  Court  upheld  the  constitutionality  of  one  aspect  of  this  statute.  While  I 
would  of  course  be  required  to  analyze  the  specific  facts  of  any  case  that  came  before  me.  I  have 
no  basil  at  this  tijne  to  believe  that  this  statute  is  unconstitutional 


7.   In  a  suit  challenging  a  government  racial  preference,  quota,  or  set-aside.  wiU  you  follow  the 
199S  Adarand  v  Pena  decision  and  subject  thai  racial  preference  to  the  strictest  judicial  scrutiny? 

Yes. 


8    In  your  legal  opinion,  how  difficult  is  it  for  any  government  program  or  statute  to  survive  strict 
scrutiny? 

It  would  be  extraordinarily  difficult.  There  ore  few  examples  in  recent  jurisprudence  of  a 
government  program  or  statute  surviving  strict  scrutmy. 


9     As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda  should  be  scrutinized 
more  closely  by  the  judiciary  than  laws  enacted  by  legislatures? 

No.  I  believe  that  all  laws,  regardless  of  the  mode  of  passage,  should  be  analyzed 
under  the  svnc  standard. 


10    Do  you  believe  that  the  California  Civil  Rights  Initiative  violates  any  federal  or  sutc 
constitutional  provision? 

This  statute  er\joys  a  presumption  of  constitutionality    It  was  recently  upheld  by  the  Ninth 
Circuit  Coun  of  Appeals  in  Cpalition  for  Economic  Equity  v  Wilson  and  the  Supreme  Court 
denied  certiorari    In  the  absence  of  any  Supreme  Court  or  Sixth  Circuit  precedents,  I  would 
weieh  very  heavily  the  opinion  of  the  Ninth  Circuit  as  to  this  statute's  constitutionality 
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1    We  frequently  hear  the  argument  that  the  courts  act  in  response  to  various  social  problems 
because  the  legislature  has  failed  to  act.   What  is  your  view  of  courts  acting  in  this  manner? 

As  a  general  proposition.  I  do  not  believe  it  is  a  judge's  role  to  second-guess  a  decision  by 
Congress  or  a  state  legislature  to  act,  ur  not  to  act,  in  response  to  a  particular  social  problem. 
The  judge's  role  is  to  decide  an  actual  case  or  controversy,  not  to  initiate  policy 


2.   What  is  your  view  of  mandatory  minimum  criminal  sentences,  and  would  you  have  any 
reluctance  to  impose  them  as  a  Federal  judge? 

I  believe  that  mandatory  minimum  criminal  sentences  are  one  component  of  an  effective 
criminal  justice  system,  and  I  will  impose  whatever  sentence  the  law  requires. 


3.   As  you  probably  know,  the  sentencing  of  criminal  defendants  in  Federal  court  is  conducted 
under  the  Federal  Sentencing  Guidelines    Some  argue  that  the  Guidelines  do  not  provide  enough 
flexibility  for  the  sentencing  judge    What  is  your  view  of  the  Federal  Sentencing  Guidelines  and 
their  application? 

I  am  very  familiar  with  the  Federal  Sentencing  Guidelines,  since  I  have  worked  with  Ihcm 
as  a  prosecutor  on  a  daily  basis  since  1987.     I  believe  that  the  Guidelines  have  injected  an 
important  element  of  predictability  and  uniformity  in  federal  criminal  sentences  which  has 
increased  their  deterrent  aspect  and  has  enhanced  the  public's  perception  that  the  federal  criminal 
justice  system  is  fair  and  effective 


4.  Many  complain  that  a  case  takes  too  long  to  wind  its  way  through  the  courts.  As  a  Federal 
judge,  what  specific  efforts  do  you  intend  to  implemcm  to  encourage  the  speedy  resolution  of 
your  caaea? 

I  believe  it  is  the  judge's  responsibility  to  promote  the  prompt  and  fair  resolution  of  all 
civil  cases  by  settlement,  if  at  ail  possible,  and  if  not.  by  trial    I  will  impose  fair  but  firm  deadlines, 
and  will  try  to  decide  dispositive  motions  promptly     Most  civil  cases  won't  settle  by  themselves. 
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6 
I  will  be  active  in  attempting  to  bring  the  parties  together. 


S    What  do  you  believe  was  the  worst  Supreme  Court  decision  in  the  past  thirty  years  and  why? 

McNallv  V.  United  States,  decided  in  1987.   The  Supreme  Court  rejected  SO  yean  of 
federal  jurisprudence  by  virtually  every  trial  and  appellate  court  that  had  considered  the  issue  in 
holding  that  the  federal  mail  and  wire  fraud  statutes,  18  U.S.C  Sections  1341  and  1343.  did  not 
encompass  a  scheme  to  defraud  the  public  of  the  intangible  right  to  the  honest  services  of  its 
employees. 

Less  than  two  years  later.  Congress  passed  18  U.S.C.  Section  1345,  a  "legislative  fix" 
which  expressly  provides  that  the  "intangible  rights''  theory  can  be  used  in  mail  and  wire  fraud 
prosecutions. 
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1 .  Which  current  Supreme  Court  Justice  do  you  most  admire  and  why? 

I  admire  Justice  Sandra  Day  O'Connor.  I  ^preciate  her  common  sense,  fact-based 
approach  to  case  resolution. 

2.  Which  judge  or  justice  has  most  influenced  your  thinking  concerning  the  constitutional 
separation  of  powers  and  why? 

J  appreciate  Justice  Scalia's  position  concerning  separation  of  powers  His  opinions 
reflect  that  the  separation  of  power  concept  is  central  to  our  scheme  of  government 
and  that  the  authority  of  the  judiciary  is  clearly  limited. 

3.  Wliat  docs  the  discretionary  power  of  the  judiciary  mean  to  you? 

The  reality  is  that  tnal  court  judges  have  very  little  discretion.    Trial  judges  do  have 
limited  discretion  in  matters  such  as  evidentiary  rulings  and  case  management.    Also 
the  federal  sentencing  guidelines  allow  judges  limited  discretion  in  the  sentencing 
process. 

4.  What,  in  your  view,  is  the  single  most  important  right  not  protected  by  the 
Constitution.    In  other  words,  are  there  any  rights  that  as  a  policy  matter  you  would 
like  to  be  protected  by  the  Constitution,  but,  in  your  view,  are  nonetheless  not  secured 
by  the  Constitution? 

There  are  no  rights  except  those  articulated  in  our  Constitution.    I  catmot  think  of  any 
additional  rights  that  should  be  protecrcd. 

5.  Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

As  a  child,  I  read  To  Kill  A  Mockingbird.    It  brought  to  my  awareness  the  importance 
of  law  in  our  society     The  story  demonstrated  the  ability  of  a  court  to  resolve  a 
dispute  through  a  determination  of  the  facts  and  an  application  of  the  law  without 
regard  for  prejudices  and  passions. 

6  What  role  do  you  think  legislative  history  -  by  which  I  mean  the  various  committee 

reports,  hearing  transcripts  and  floor  statements  -  should  play  m  the  interpretation  of 
the  text  of  a  statute? 

I  believe  thai  all  6taiutes  should  be  presumed  to  be  constitutional.    In  interpreting  a 
statute.  T  beheve  that  a  court  should  look  fust  at  the  plain  words  of  the  statute.    In  the 
rare  case  where  the  plain  words  of  the  statute  Eire  not  clear,  I  would  then  look  to 
precedent     If  there  was  no  case  law  directly  on  point,  I  would  attempt  to  find 
analogous  precedents.    If  the  meaning  of  ihc  statute  was  siill  unclear.  I  would  lastly 
look  to  legislative  history. 
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Robert  G    James'  responses  to  Follow-up  OuesUon^  from  Senator  Sessions 

Prior  to  my  hearing  before  the  Senate  Judiciary  Committee,  I  had  generalized  discussions  with 
staff  of  the  Justice  Department,  friends  and  colleagues.  No  one  has  suggested  any  answers  to 
me.    All  ans^A/ers  contained  herein  are  my  personal  opinions. 

1.  In  your  opimon,  what  is  the  greatest  Supreme  Court  decision  m  American  history'' 

1  believe  the  case  o{  Brown  v.  Board  of  Education  is  the  greatest  decision  rendered  by 
the  Supreme  Court. 

2.  What  IS  the  worst  Supreme  Court  decision? 

The  lipccific  case  I  find  the  most  disturbing  is  the  Koramatsu  case. 

3.  Which  Supreme  Court  Justice  or  federal  judge  has  most  influenced  your  judicial 
philosophy? 

My  first  appearance  m  federal  court  was  before  Judge  Hunter,  who  is  now  a  senior 
judge  for  the  Western  District  of  Louisiana.    This  experience  helped  me  realize  the 
important  rale  temperament  plays  m  the  judicial  process.    Judge  Hunter  was  courteous, 
fair,  patient  and  used  common  sense.    I  vowed  that  if  I  ever  became  a  judge,  I  would 
have  these  principles  as  part  of  my  judicial  philosophy  and  try  to  live  by  them 

4.  Do  you  beheve  that  Congress  has  the  power  under  Article  III  to  limit  the  jurisdiction 
of  the  lower  federal  Courts,  provided  it  does  so  in  an  otherwise  constimtional  fashion? 

I  believe  that  Congress  has  the  power  to  limit  the  jurisdiction  of  the  lower  federal 
courts.    The  lower  federal  courts  are  courts  of  limited  jurisdiction.    They  have  only  the 
power  to  hear  the  types  of  cases  they  arc  authorized  by  Congress  to  hear. 

5.  Do  you  have  any  concerns  about  the  consiimtionaJity  of  the  Prison(Legal  Reform  Act? 

As  a  judge,  I  would  presume  all  acts  of  Congress  to  be  constitutional.    I  know  of  no 
grounds  for  concern  about  the  constitutionality  of  the  Prison  Legal  Reform  Act.    There 
have  been  numerous  cases  implementing  the  Pnson  Legal  Reform  Act  and  to  my 
knowledge  there  has  been  no  successful  challenge  to  the  constituliotudity  of  the  act. 
The  Fifth  Circuit  denied  a  challenge  to  the  constitutionality  of  The  act  m  Arthur  X. 
Carson  v.  Gary  L   Johnson.  112  F  3d  818  (5th  Cir    1997),  which  precedent  would  be 
binding  on  mr 
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6.  In  your  legal  opinion,  is  the  1995  Habeas  Corpus  Rcfbnn  Act  constitutional? 

As  a  judge,  I  would  presume  all  acts  of  Congress  to  be  constitutional.    The  case  of 
Ftlker  V.  TuT-pin.  116  S.  Ct.  2333  (1996)  has  upheld  the  constitutionality  of  the  1995 
Habeas  Corpus  Reform  Act     In  udditisn  to  being  bound  by  this  precedent,  I  am  not 
aware  of  any  grounds  for  concern  about  the  constitutionality  of  the  act. 


In  a  suit  challenging  a  government  racial  preference,  quota,  or  set-aside,  will  you 
follow  the  1995  Adcirand  v  Pena  decision  and  subject  that  racial  preference  to  the 
strictest  judicial  scrutiny? 

As  a  trial  court  judge.  I  would  always  follow  relevant  precedent  of  the  Supreme  Court 
and  my  Court  of  Appeals.    Accordingly,  I  would  follow  the  precedent  established  by 
the  Supreme  Court  in  Adarand  v.  Pena  and  subject  rucial  preferences  to  the  strictest 
judicial  scrutiny. 

In  your  legal  opinion,  how  difficult  is  it  for  any  government  program  or  statute  to 
survive  strict  scrutiny? 

In  my  opinion,  it  would  be  extremely  difficult  for  any  government  program  or  statute 
to  survive  the  strict  scrutiny  test. 

As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda  should  be 
scrutinized  more  closely  by  the  judiciary  than  laws  enacted  by  legislatures? 

I  do  not  believe  that  voter  referenda  should  bo  scrutinized  more  closely  than  statutes 

Do  you  believe  that  the  California  Civil  Rights  Initiative  violates  any  federal  or  stale 
constitutional  provision? 

Initiauves,  like  statutes,  are  entitled  to  a  presumption  of  constitutionality.    I  am  not 
aware  of  any  federal  or  ctate  constiruiional  provision  which  is  violated  by  the 
California  Civil  Rights  Imtiativc,    Also,  the  Ninth  Circuit  has  upheld  the 
constitutionality  of  the  initiative  m  Coalition  for  Economic  Equity  v.    Wilson,  122  F.3d 
692  (9th  Cir    199T).  cert,  dented  118  S.Ct.  397  (1997). 


10. 
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Robert  G.  James'  responaca  to  Follow-up  Questions  from  Senator  Thurmond 

1.  We  frequently  hear  the  argument  that  the  courts  act  in  response  to  various  social 
pTDbleins  because  the  legislature  has  failed  to  act.    What  is  yoitf  view  of  courts  acting 
in  this  manner? 

It  is  not  the  job  of  the  courts  to  solve  social  problems.    Courts  exist  to  resolve  specific 
disputes     The  failure  of  the  legislature  to  act  on  any  issue  in  no  way  authorizes  a 
court  to  address  that  issue. 

2.  What  is  your  view  of  mandatory  miiunuun  criminal  sentences,  and  would  you  have 
any  reluctance  to  impose  them  as  a  Federal  judge? 

Mandatory  minimum  criminal  sentences  ore  mandated  by  various  statutes.  As  a  trial 
court  judge,  I  would  be  bound  to  obey  those  stamtes.  I  would  have  no  reluctance  in 
imposing  a  minimum  sentence  established  by  statute. 

3.  As  you  probably  know,  the  sentencing  of  criminal  defendants  in  Federal  court  is 
conducted  under  the  Federal  Scntcncmg  Guidelines.    Some  argue  that  the  Guidelines 
do  not  provide  enough  flexibility  for  the  sentoncmg  judge.    What  is  your  view  of  the 
Federal  Sentencing  Guidelines  and  their  applicatioa? 

The  Federal  Sentencing  Guidelines  were  established  by  Congress.    As  a  trial  court 
judge.  I  would  be  bound  to  follow  these  guidelines.    I  have  no  objection  to  the 
guidelines  and  their  application.    They  set  forth  the  will  of  the  people  as  expressed  by 
their  elected  representatives.    In  addition,  they  bring  consistency  to  the  sentencing 
process.    Both  the  government  and  a  defendant  know  in  advance  what  the  sentence 
will  be  if  a  plea  is  entered  or  a  conviction  is  obtained. 

4.  Many  complain  that  a  case  takes  too  long  to  wind  its  way  through  the  courts.    As  a 
Fedoml  judge,  what  specific  efforts  do  you  intend  to  implement  to  encourage  the 
speedy  resolution  of  your  cases? 

As  a  trial  court  judge  for  thirteen  years,  I  have  always  worked  lo  sec  that  cases  were 
quickly  resolved.    I  realize  that  justice  delayed  is  often  justice  denied.    To  expedite 
cases.  I  require  discovery  to  be  completed  within  a  short  period  of  time.    I  also  require 
status  conferences  to  resolve  issues  that  might  delay  trial  and  to  assist  the  parties  in 
possible  settlements.    In  addition,  it  is  my  policy  to  render  opimons  within  thirty  days 
of  submission.    If  1  become  a  Federal  judge,  I  will  implement  these  efforts  and  others 
to  encourage  the  speedy  resolution  of  cases 
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What  do  you  believe  was  the  woi^t  Supreme  Cotirt  decision  in  the  past  thirty  years 

and  why'' 

I  believe  the  worst  Supreme  Court  decision  in  the  past  thirty  years  was  in  the  case  of 
Employment  Division,  Department  of  Human  Raaources  of  Omgon  v.  Smith,  494  U.S. 
872  (1990).    This  case  restricted  the  protections  enjoyed  under  the  free  exercise  clause 
of  the  first  amendment. 

Judge  James^  in  a  ruling  regarding  a  criminal  case  involving  Steve  Allen  in  May  1990. 
you  stated,  "Wo  handle  a  lot  of  juvenjle  cases  in  the  Court  I'm  in. ..where  children 
have  been  abused  and  neglected,  and  sometimes  I  have  second  thoughts  as  to  whether 
or  not  the  judicial  system  is  really  the  appropriate  system  to  deal  with  these  type  of 
problems."    Do  you  believe  that  cases  involving  child  abuse  aod  neglect  are  not 
appropriate  for  criminal  court?    Please  cxplaiiL 

I  believe  that  people  who  have  abused  or  neglected  children  should  be  subject  to 
criminal  prosecution.    If  they  are  proven  guilty  of  these  offenses,  I  believe  stem 
punishment  is  appropriate.  Unfortunately,  cases  of  abuse  nr  neglect  only  come  to 
criminal  court  after  the  abuse  or  neglect  has  occurred.    At  that  point,  tlie  court  can 
only  piinish  the  offender  and  provide  future  protection  for  the  child.    The  child, 
however,  haa  still  suffered  the  abuse  or  neglect.    To  prevent  abuse  or  neglect  before  it 
occurs,  I  believe  that  other  institutions,  such  as  family,  church,  schools  and 
community,  have  to  act  to  ensure  the  safety  of  children. 


' 
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Rcsponm  for  Raner  C.  CoUiiu  to 
Written  Questions  Submitted  by  Senator  Aihcroft 

1      Which  cumwt  Suprenie  Court  Jusncc  do  you  most  admire  and  wtiy? 

The  cuireot  Supreme  Court.  Jusoce  that  I  most  admire  is  Justice  Sandra  Day  O'Connor     She  is.  of 
course,  firem  tny  stato,  Arizona    She  was  the  first  fbmalc  justice  of  the  United  States  Supreme  Ccairt.   I 
cannot  help  but  wmdor  how  difficult  a  situatioa  that  must  have  booi.    She  aotered  the  practice  of  law 
»t  a  time  wfasQ  few  women  were  doing  so,  and  now  beiag  the  first  woman  on  the  Suptotne  Court  I 
would  suspect  that  some  have  tncd  to  put  the  future  and  hopes  of  all  womankind  on  hor  shouldars     She 
seems  to  ma  to  have  bcoi  a  good  ludge.  focusing  oa  the  facLt  of  the  case  and  the  prtxsdoits  that  have 
bccQ  set  before  her. 

2.    Which  juxlgts  or  justice  has  most  influoiced  your  thinVdng  concemugthe  con^ituticnai  s^aratian  of 
powers  and  why? 

The  Federal  Judge  that  has  influoicod  my  thinking  the  most  ragarding  the  s^aiaiion  of  powers  is  the 
Honorable  John  M.  Roll  who  is  currently  serving  m  the  District  Court  of  Arizona  in  Tucson    I  have 
loiown  Judge  Roll  for  ovor  twenty  years,  and  1  know  how  hard  he  works  and  his  dedicaaca  to  his  job.   I 
know  whan  he  is  faced  with  ruling  on  a  case,  he  keeps  fbicmost  in  riund  his  limttalions  and  obUgntions 

3      What  does  the  discreuonary  power  of  the  judiciary  mean  to  you' 

The  discretioDATy  power  of  the  judiciary  means  to  mo  whoi  a  judge  has  to  rule  cbi  various  cvidaitiary 
matters  such  as  use  of  pnor  convietions,  other  act  evidonce,  liimtiog  cross  cxartunaQcn,  or  direct 
examination,  and  the  overall  ccnduct  of  maners  in  the  caunraom.  It  also  comes  into  play  in  deciding 
when  using  the  federal  guidelines  where  within  a  specified  range  a  saitenco  should  bo  unposad. 

4.     What.  u>   your  vi«w,  is  the  single  most  unportant  right  not  pratncted  by  the  ceoititution''   In  <«her 
words,  are  there  any  rights  that  as  a  policy  maner  you  would  like  to  bo  protected  by  the  ConStituUon. 
but.  in  your  view,  are  nontitheless  not  secured  by  the  Ccnstitutiao? 

I  cannot  think  of  soma  right  at  this  time  that  is  not  proiectod  by  the  Constttution    1  cannot  think  of  a 
policy  matter  that  I  wish  to  see  protected  by  the  Constitution 

:>      Which  law  roviaw  aitidc  or  book  has  most  influoiced  your  viau'  of  the  \av7 

The  book  that  has  uifluczicod  my  view  of  the  law  the  most  is  a  book  oititled  "TnaJ  Techniques  .  a 
eompenJium  of  course  materials  "      I  used  this  book  to  learn  how  to  try  a  case  Sum  a  prosecutor  s 
perspective    This  was  the  first  building  block  after  law  school  that  1  used,  and,  therefore,  it  was  the 
foundation  for  future  eodaavor!;  m  the  law. 
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What  role  do  ypu  think  legislative  hjstory— by  which  I  mean  the  vanoui  corrunitoe  reports,  heanng 
transcnpts  and  floor  sUtements --should  play  m  the  mterpreution  of  the  text  of  a  statute? 

I  would  first  look  at  the  plain  meaninB  of  the  statute  and  sec  vAat  can  be  denvod  ftx»n  that    I  would 
thm  look  ftjr  other  possible  analogous  authority  from  other  cases  in  my  circuit  as  well  as  others.   If 
there  were  any  Supreme  Court  cases  that  were  analogous.  I  would  also  coosidsr  them.   I  would 
consider  legislative  history  if  I  could  not  find  the  above  precedents,  but  I  would  also  bear  m  mind  that 
the  legislative  history  docs  not  aecessarily  tell  the  whole  story 
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Rc»pon«e<s  for  Raner  C.  Collins  to 
Written  Questions  Submitted  by  Senator  Sevsion^t 

Please  idenltfv  anyone  who  helped  you  answer  ihc  following  questions. 

The  following  answers  arc  entirely  my  answers.   I  have  conferred  with  the  Department  of  Justice.   My  wife. 
Theresa,  has  typed  the  answers  to  the  questions. 

1  In  your  opmion,  what  is  the  greatest  Supreme  Coim  decision  in  American  history? 

In  my  opiruon,  the  greatest  Supreme  Court  decision  in  American  hislorv  is  Brown  v  Board  of 
Education  ?47  U.S.  483  n9S4V 

2  What  19  the  worst  Supreme  Court  Decision'' 

1  believe  the  worst  Supreme  Court  Decision  was  Dred  Scott  v   Sanford  60  U.S    .393  (1856) 

3.  Which  Supreme  Court  Justice  or  federal  judge  has  most  influenced  your  judicial  philosophy? 

The  federal  judge  who  has  influenced  my  judicial  philosophy  the  most  is  District  Judge  John  Roll  of 
the  Di.<;tnct  Court  of  Arizona 

You  have  been  nominated  to  an  Article  QI  judgeship.    As  you  know.  Article  QI  describes  the 
relationship  between  conRrcss  and  the  federal  courts. 

Article  HI.  Section  1  of  the  Constitution  provides  that  "the  judicial  power  of  the  United  States,  shall  be 
vested  m  one  Supreme  Court,  and  in  such  inferior  Courts  as  Congress  mavfrom  time  to  time  oriiain 
and  establish.  " 

4.  Do  you  believe  that  Congress  has  the  power  under  Article  III  to  limit  the  jurisdiction  of  the  lower 
federal  courts,  provided  it  docs  so  in  an  otherwise  constitutional  fashion? 

I  believe  that  Congress  has  the  power  to  limit  the  jurisdiction  of  the  federal  courts  as  long  as  it  does  so 
in  a  conoiiiutional  fashion. 


Last  year.  Congress,  using  its  power  under  Article  m.  restricted  ihc  discretion  of  the  lower  federal 
courtK  to  micro-manage  state  prisons  when  it  passed  the  Prison  Litigation  Reform  Act. 

5      Do  you  have  any  concerns  about  the  constitutionality  of  the  Prison  Legal  Reform  Act? 

All  legislation  must  sUrt  with  the  presumption  of  it  being  constitutional     I  would  have  no  concerns  at 
this  lime  about  the  consfinitionality  of  the  Prison  Litigation  Reform  .Act      The  majority  of  circuit 
court.'!  have  held  this  conslituiional.    However,  recently  the  Ninth  Circuit  in  Taylor  v.  USA.  Westlaw 
214S78  (May  4.  1998)  held  a  portion  unconstiTutional.    I  would  be  bound  to  follow  the  Ninth  Circuit 
until  It  reverses  itself  nr  until  the  Supreme  Court  resolve.";  the  conflict. 
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6      In  your  legal  opiiuon,  is  the  1995  Habeas  Coipus  Reform  constitutional? 

All  legislation  must  start  with  the  presumption  of  it  being  constitutional.   I  would  have  no  concerns  ai 
this  time  about  the  constitulionalily  of  the  1995  Habeas  Corpus  Reform.    See  Fclker  v   Tmpjn  1 16 
S.Ct.  2333  (1996). 


It  confirmed,  you  will  preside  over  many  employment  discrimination  cases  as  a  federal  judge 

7.     In  a  suit  challenging  a  government  racial  preference,  quota,  or  set-aside,  will  you  follow  the  1995 
Adarand  v.  Pcna  decision  and  subject  that  racial  preference  to  the  stncie.>rt  judicial  scrutiny'' 

I  would  follow  the  case  of  Adarand  v.  Pena  in  rulmg  on  a  case  of  this  type  and  subject  that  racial 
preference  to  the  strictest  judicial  scrutiny. 

8      In  your  legal  opinion,  how  difficult  is  it  for  any  government  program  or  statute  to  survive  slriet 
scrutiny? 

In  my  legal  opinion,  under  Adarand  it  would  be  difficult  for  a  case  to  survive  this  scrutiny.  The  ca.se 
that  survived  would  have  to  have  a  compelling  governmental  interest  and  be  narrowly  tailored  to  deal 
with  this  governmental  interest 

9.     As  a  matter  of  constitutional  law.  do  you  believe  that  voter  referenda  should  be  scrutinized  mort 
closely  by  the  judiciary  than  laws  enacted  by  legislatures? 

No.   I  believe  as  a  matter  of  constitutional  law  that  a  voter  referendum  must  start  with  the  same 
presumption  of  constitutionality  as  a  statute  passed  by  a  legislature 

10    Do  you  believe  that  the  California  Civil  Rights  Imtiativc  violates  any  federal  or  state  con.<titutionaI 
provision? 

The  California  Civil  Rights  Initiative  has  the  presumption  of  constitutionality    I  am  not  aware  of  any 
federal  or  state  constitutional  provisions  that  the  California  Civil  Righu  Initiative  violates.    See 
Coalition  for  Economic  {•.quitvv.  Wilson  122  F.3d  692  (9""  Circuit  1997).    Cert.  Denied  1 18  S   Ct. 
197(1997), 
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Rciponses  for  Rancr  C.  Collini  to 
Written  Quections  Submitted  by  Senator  Strom  Thurmond 

Panel  n 

The  followiivg  questicns  are  for  each  of  the  four  district  court  nomJDees: 

1.     We  frajiiexnly  hoar  the  ai^ununt  that  the  courts  act  in  response  to  vanoa^  social  problems  because  the 
legislature  has  fniin^  to  act.   What  is  your  view  of  coons  acting  in  this  manner? 

I  believe  the  courts  must  be  very  hesitant  to  aa  in  this  nwnncr.  Courts  must  take  into  account  that 
sotruCiTDcs  the  failure  to  aa  by  the  legislature  is  an  exercise  of  tbeii  disctBticai  aA  to  act.   Courts  must 
realize  that  the  failure  to  act  by  the  legislature  does  not  transfer  the  power  to  act  to  the  court. 

2      What  is  your  view  of  mandatory  miniinum  criminal  sentences,  and  would  you  'have  any  reluctance  to 
impose  them  as  a  Fedeial  Judge? 

I  believe  that  mandatory  irunimum  sentences  can  be  used  to  promocc  equal  treaaneot  and  prevent  a 
^fidc  disparity  in  soitaicuig  by  judges  I  would  not  be  reluctant  to  impose  them  as  a  Federal  Judge 
I  have  had  to  apply  mandatory  mirumum  soitesces  as  a  state  court  judge. 

3 ,  As  you  probably  loiow,  the  loiraacing  of  cnminal  defmidants  in  FoderaJ  Court  is  cooduded  under  the 
Federal  Sootmcuig  Guidolinos  Some  argue  that  the  Guidelines  do  not  provide  enough  flexibility  for 
the  sentencing  judge.  Wb<i  is  your  view  of.the  Federal  Smtcncing  Guidelines  and  theu-  applicatim? 

I  Bin  not  ^miliar  with  all  of  the  federal  sentoictng  gujdelincs  but  I  know  that  the  tmoat  was  to  prevent 
wide  disparity  in  sentenoing  of  defendants  and  wore  intended  to  promrta  more  equal  Ueauiusnt  of 
defoidants  so  that  a  persoa  being  sentoiocd  in  New  York,  for  instance,  would  face  roughly  the  same 
scnteflce  as  ooo  being  seotcncod  in  Texas  or  Arizona  for  the  same  cnme.   I  caiuicX  give  you  any 
comment  as  to  their  flexibility  or  lack  thereof.   I  would  follow  the  federal  smtendng  guidelines  tf 
coniinncd  as  a  District  Court  Judge. 

4  Many  complain  that  a  case  takes  too  loog 'o  wind  its  way  through  the  courts    As  a  Federal  judge,  what 
specific  efforts  do  you  intiaid  to  unplomcnt  to  encourage  the  speedy  resolution  of  your  cases? 

I  would  set  specific  times  to  mcaiitor  the  case's  progress,  such  as  discovery  deadlines,  motiao 
deadlines,  <ind  the  use  of  pretrial  and  soctlement  confeioices.    I  >sould  also  rule  promptly  on  motions 
that  might  have  a  bearing  on  the  ultimate  outcome  of  a  case  so  thatt  lawyers  need  ntx  wart  ax  my 
rulmgs  to  go  to  the  next  step 

5  What  do  you  believe  was  the  worst  Supreme  Court  decisiooa  in  the  past  tfainy  years  and  why? 

I  cannot  think  of  what  would  be  the  worst  Supreme  Court  decision  in  the  past  thirty  yonrs.  In  my  role 
GjA  as  a  lawyer  and  now  as  a  state  court  judge,  I  read  the  Supreme  Court  cases  to  loam  how  to  apply 
the  law.  and  I  do  not  make  judgmoits  as  to  whether  the  opmion  was  good  or  bad.  The  cases  T  listed  m 
rsspouse  to  other  qiiostions  without  the  tune  period  are  cases  of  hictoncal  significance  that  I  learned  of 
weJl  bafere  my  entry  into  law  school 


NOMINATIONS  OF  TIMOTHY  B.  DYK  (U.S.  CIR- 
CUIT JUDGE);  DAVID  R.  HERNDON,  RE- 
BECCA R.  PALLMEYER,  JEANNE  E.  SCOTT, 
CARL  J.  BARRIER,  GERALD  BRUCE  LEE, 
NORA  M.  MANELLA,  PATRICIA  A.  SEITZ  (U.S. 
DISTRICT  JUDGES) 


THURSDAY,  JULY  16,  1998 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  2:04  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Mike  DeWine  pre- 
siding. 
Also  present:  Senators  Feinstein  and  Durbin. 

OPENING  STATEMENT  OF  HON.  MIKE  DeWINE,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  OHIO 

Senator  DeWine.  The  hearing  will  come  to  order. 

Let  me  first  apologize  to  those  of  you  who  are  standing  and  those 
who  are  out  in  the  hallway.  These  hearings  don't  usually  attract 
quite  this  much  attention. 

We  do  have  a  full  agenda  today.  We  have  eight  different  nomina- 
tions. What  we  are  going  to  do  is  to  break  this  down  into  three 
panels.  We  will  start  with  the  Members  of  Congress  who  are  here, 
and  we  will  just  start  right  away. 

It  is  my  understanding,  Senator  Feinstein,  you  and,  I  guess.  Con- 
gressman Mack  both  have  to  leave. 

Senator  Feinstein.  I  don't  know  Congressman  Mack,  but  I  know 
Senator  Mack. 

Senator  DeWine.  I  am  sorry.  Senator  Mack.  [Laughter.] 

Well,  you  know,  he  and  I  were  Congressmen  together. 

Senator  Feinstein.  Congressman  Mack  was  named  after  a  sta- 
dium. 

Senator  DeWine.  We  were  Congressmen  together  for  a  few 
years. 

Senator  Feinstein,  would  you  like  to  start? 

STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  Feinstein.  Thank  you  very  much,  Mr.  Chairman.  I  very 
much  appreciate  this  opportunity.  And  to  both  you  and  Senator 
Durbin,  in  1994  I  had  the  pleasure  of  recommending  to  the  Attor- 
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ney  General  the  appointment  of  Nora  Manella — actually,  as  U.S. 
attorney  in  the  largest  U.S.  Attorney's  Office  in  the  Nation,  that  of 
Los  Angeles.  And  subsequent  to  that,  I  have  had  the  pleasure  of 
recommending  her  appointment  as  a  district  court  judge  to  the 
President. 

Nora  Manella,  I  think  you  will  find,  has  bipartisan  and  law  en- 
forcement support  and  the  hands-on  experience  to  serve  ably  on  the 
Federal  court.  She  has  been  a  civil  litigator,  a  Federal  prosecutor, 
a  State  court  judge,  both  municipal  and  superior,  and  is  now  the 
chief  Federal  law  enforcement  officer  for  the  Nation's  largest  dis- 
trict. She  manages  a  staff  of  over  450  employees,  including  240  at- 
torneys, serving  16  million  people. 

I  want  to  provide  some  details  about  Ms.  Manella's  background. 
She  graduated  Phi  Beta  Kappa  from  Wellesley.  She  received  her 
law  degree  from  the  University  of  Southern  California.  She  re- 
ceived the  Order  of  the  Coif  and  was  editor  for  the  Law  Review. 

Upon  graduation  from  law  school,  she  clerked  for  John  Minor 
Wisdom  on  the  Fifth  Circuit  Court  of  Appeals  and  worked  in  Wash- 
ington as  legal  counsel  to  the  Senate  Judiciary  Subcommittee  on 
the  Constitution. 

For  4  years,  Nora  practiced  complex  corporate  litigation  with  the 
international  law  firm  of  O'Melveny  and  Meyers  in  Washington 
and  Los  Angeles  before  becoming  an  assistant  U.S.  attorney  in  the 
office  she  now  heads.  For  8  years,  as  assistant  U.S.  attorney,  Nora 
prosecuted  Federal  felonies  ranging  from  bank  robbery,  murder, 
and  narcotics  conspiracies,  to  tax  and  commodities  fraud. 

In  1990,  Governor  Deukmejian  appointed  Nora  to  the  Los  Ange- 
les Municipal  Court.  Two  years  later.  Governor  Pete  Wilson  ele- 
vated her  to  the  superior  court.  She  also  sat  by  designation  of  the 
chief  justice  on  the  State  court  of  appeal. 

Since  1994,  Nora  has  managed  the  largest  U.S.  Attorney's  Office. 
Significant  prosecutions  include  the  convictions  of  nearly  two  dozen 
members  of  the  Mexican  Mafia  in  the  first  RICO  case  ever  brought 
in  the  district  against  a  violent  criminal  organization,  and  Zorro  II, 
a  nationwide  narcotics  initiative  that  led  to  the  arrests  of  over  150 
defendants  and  the  seizure  of  over  6  tons  of  cocaine. 

Nora's  nomination  to  the  district  court  enjoys  broad,  bipartisan 
support,  including  the  endorsement  of  California's  attorney  general, 
and  former  Congressman,  Dan  Lungren,  and  both  Republican  Gov- 
ernors, who  appointed  her  to  the  State  court  bench. 

Governor  Wilson  had  this  to  say  about  Nora  Manella's  tenure  as 
a  State  judge,  and  I  would  ask  that  the  letter  be  entered  into  the 
record,  if  I  might. 

[The  letter  follows:] 

Gov.  Pete  Wilson, 
Sacramento,  CA,  June  17,  1998. 
Re  nomination  of  Nora  Manella,  U.S.  District  Court  (CD.  CA). 

Hon.  Orrin  G.  Hatch, 

Chairman,  U.S.  Senate  Committee  on  the  Judiciary,  Dirksen  Senate  Office  Building, 
Washington,  DC. 
Dear  Orrin:  On  March  31,  1998,  President  Clinton  nominated  Nora  Manella,  the 
United  States  Attorney  for  the  Central  District  of  California,  to  be  United  States 
District  Judge  for  the  same  district.  I  woiold  like  to  take  this  opportunity  to  add  my 
name  to  the  long  list  of  friends  and  public  officials  endorsing  Ms.  Manella's  nomina- 
tion. 
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As  you  may  be  aware,  Ms.  Manella  has  enjoyed  a  long  and  distinguished  career 
as  a  pubUc  servant  both  in  Washington,  D.C.  and  in  the  State  of  CaUfomia.  She 
has  served  in  both  the  state  and  federal  systems. 

In  1990,  my  predecessor.  Governor  George  Deukmejian,  appointed  Ms.  Manella  to 
the  Los  Angeles  Municipal  Court.  I  elevated  her  to  the  Los  Angeles  Superior  Court 
in  1992.  Judge  Manella  served  with  distinction  on  those  courts,  earning  a  reputation 
as  a  restrained  judge  possessing  a  due  regard  for  the  limited  role  of  courts  in  our 
constitutional  system. 

In  1993,  President  Clinton  nominated  Ms.  Manella  to  her  current  position  as 
United  States  Attorney  for  the  Central  District  of  California,  which  includes  metro- 
politan Los  Angeles.  In  that  role,  Ms.  Manella  has  earned  an  impressive  record  as 
both  a  tough  crime  fighter  and  a  capable  administrator.  Among  other  things,  she 
has  managed  an  increase  in  the  number  of  prosecutors  in  her  office — today  manag- 
ing the  largest  U.S.  Attorney's  Office  in  the  nation.  And  of  particular  importance 
to  her  community,  she  established  a  multi-agency  Metropolitan  Task  Force  on  Vio- 
lent Crime  to  help  prosecute  violent  offenders  in  the  most  crime-ridden  Southern 
California  neighborhoods. 

As  you  know,  I  have  wholeheartedly  supported  your  efforts  to  protect  the  nation's 
federal  courts  from  judicial  activists  who  would  bend  the  law  to  their  personal 
whim,  rather  than  interpret  and  apply  the  law  as  written  by  the  people  and  their 
duly  elected  representatives.  I  agree  that  the  integrity  of  our  juchcial  system  de- 
pends upon  judges  who  respect  their  limited  constitutional  role.  Nora  Manella  will 
be  such  a  judge.  I  was  proud  to  appoint  her  to  the  State  of  Cahfomia's  highest  trial 
bench,  and  I  am  proud  to  support  her  nomination  to  the  federal  district  court. 

At  a  moment  in  our  history  when  federal  judges  in  my  State  and  elsewhere  med- 
dle all  too  frequently  in  the  democratic  process,  Ms.  Manella  will  be  a  welcome  addi- 
tion to  our  federal  courts.  As  such,  I  offer  my  endorsement  and  urge  the  Judiciary 
Committee's  prompt  attention  to  her  nomination. 
Sincerely, 

Pete  Wilson. 

Senator  Feinstein.  Judge  Manella  served  with  distinction  on  the 
State  courts,  earning  a  reputation  as  a  restrained  judge,  possessing 
a  due  regard  for  the  limited  role  of  courts  in  our  constitutional  sys- 
tem. She  enjoys  exceptional  support  in  the  law  enforcement  com- 
munity, has  been  endorsed  by  the  California  chiefs  of  police,  as 
well  as  the  heads  of  the  major  State,  Federal,  and  local  law  en- 
forcement agencies. 

The  FBI  Assistant  Director  in  Charge,  Timothy  McNally,  states 
that  in  his  25  years  in  law  enforcement,  "I  can  say  without  hesi- 
tation that  Nora  Manella  is  the  best  U.S.  attorney  I  ever  worked 
with." 

Finally,  former  Reagan-appointed  district  court  judge  and  U.S. 
attorney.  Lane  Phillips,  noting  the  breadth  of  her  background  in 
both  civil  and  criminal  litigation,  wrote,  "In  virtually  every  key  cat- 
egory, intelligence,  temperament,  demeanor,  fairness,  written  work 
product,  and  judgment,  Nora  is  a  perfect  choice.  She  is  well  known 
as  an  independent  judge  with  an  extraordinary  intellectual  candle 
power — in  short,  a  perfect  merits-based  nominee  to  the  U.S.  Dis- 
trict Court." 

Mr.  Chairman,  I  think  that  in  Nora  Manella  you  have  a  most  un- 
usual human  being,  and  I  believe  that  when  you,  particularly 
knowing  your  interest,  Mr.  Chairman,  have  an  opportunity  to  ques- 
tion her,  that  that  will  shine  forth.  I  very  much  thank  you  for  this 
opportunity,  and  I  highly  commend  her  to  you. 

Senator  DeWine.  Senator,  thank  you  very  much. 

Senator  Mack. 
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STATEMENT  OF  HON.  CONNIE  MACK,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  FLORIDA 

Senator  Mack.  Senator  DeWine,  Senator  Durbin,  thank  you  for 
holding  this  hearing  today  and  giving  me  an  opportunity  to  be  with 
you.  I  wonder  if  I  could  turn  to  Senator  Graham  and  ask  him  if 
he  would  introduce  the  nominee  and  her  family. 

Senator  Graham.  Thank  you,  Senator  Mack.  Thank  you,  Mr. 
Chairman,  Senator  Durbin.  I  would  like  to  introduce  the  nominee, 
Mrs.  Patricia  Seitz;  her  husband,  Mr.  Alan  Greer;  her  brother,  Rick 
Seitz;  and  a  long-time  family  friend  and  managing  partner  of  her 
former  law  firm,  Mr.  Joe  Klock.  If  they  would  please  stand? 

Senator  DeWine.  Would  you  all  like  to  stand  up?  Thank  you  very 
much. 

Senator  Mack.  Mr.  Chairman,  I  am  pleased  to  be  here  today  to 
recommend  Pat  Seitz  for  confirmation  to  the  position  of  U.S.  dis- 
trict judge  for  the  Southern  District  of  Florida.  Ms.  Seitz  would  be 
a  welcome  presence  on  the  Southern  District  bench  to  help  allevi- 
ate the  heavy  caseload  which  that  district  currently  faces. 

I  also  want  to  thank  the  committee  once  again  for  your  respon- 
siveness to  the  pressing  needs  of  Florida's  judiciary.  Throughout 
this  Congress,  our  nominees  have  enjoyed  swift  passage  from  nomi- 
nation to  confirmation,  and  the  committee  is  to  be  commended  for 
its  fine  work. 

Ms.  Seitz  is  a  widely  respected  attorney  who  has  had  a  varied 
and  distinguished  career  in  both  the  Florida  legal  community  and 
here  in  Washington,  DC.  One  of  Ms.  Seitz'  significant  accomplish- 
ments was  to  serve  as  president  of  the  Florida  Bar  in  1993  and 
1994.  Ms.  Seitz  is  the  first  woman  to  hold  this  position,  an  accom- 
plishment which,  combined  with  many  other  efforts  on  behalf  of 
women,  has  led  her  to  be  described  by  some  as  a  pioneer  in  our 
State. 

After  a  successful  22  years  as  an  associate  and  partner  at  the 
Miami  firm  Steel,  Hector  and  Davis,  Ms.  Seitz  came  to  Washington 
to  serve  as  chief  counsel  to  Gen.  Barry  McCaffrey  at  the  Office  of 
National  Drug  Control  Policy.  Her  public  service  in  this  area, 
which  most  would  consider  a  genuine  national  crisis,  is  an  activity 
to  be  commended.  I  have  been  told  that  it  came  at  great  personal 
sacrifice  to  Ms.  Seitz  since  her  family  remained  in  Florida  during 
the  time  of  her  service  here  in  the  Nation's  capital. 

Ms.  Seitz  is  well  rounded,  well  qualified,  and  a  respected  attor- 
ney. I  have  heard  from  numerous  folks  in  the  Florida  legal  commu- 
nity that  Ms.  Seitz  would  make  an  excellent  Federal  district  judge. 

Senator  Graham,  with  the  help  of  his  judicial  advisory  commis- 
sion, examined  Ms.  Seitz'  qualifications  and  found  her  to  be  a  high- 
ly qualified  nominee.  His  assessment  of  Ms.  Seitz  is  important  to 
me,  and  I  respect  the  process  he  has  established  for  making  his 
recommendations  for  judicial  nominees.  Ms.  Seitz  deserves  con- 
firmation by  this  committee  and  the  full  Senate. 

Again,  I  want  to  thank  the  committee  for  providing  me  with  the 
opportunity  to  introduce  Ms.  Seitz  and  for  your  support  in  our  ef- 
forts to  address  Florida's  serious  judicial  shortage.  I  encourage  you 
to  vote  Pat  Seitz  out  of  committee  favorably  as  soon  as  possible, 
and  I  thank  you,  Mr.  Chairman. 

Senator  DeWine.  Senator  Mack,  thank  you  very  much. 
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Senator  Graham. 

STATEMENT  OF  HON.  BOB  GRAHAM,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  FLORIDA 

Senator  Graham.  Thank  you  very  much,  Mr.  Chairman,  Senator 
Durbin.  Much  of  what  I  have  to  say  is  dupHcative  of  what  Senator 
Mack  has  just  said,  so  I  would  ask  that  my  full  statement  be  in- 
cluded in  the  record,  and  I  will  summarize. 

Senator  DeWine.  It  will  be  made  a  part  of  the  record. 

Senator  Graham.  Before  I  proceed,  I  want  to  thank  my  good 
friend  and  colleague,  Senator  Mack,  for  his  presence  today,  for  his 
tireless  efforts  on  behalf  of  the  State  of  Florida  and  the  needs  of 
its  Federal  judiciary.  I  also  echo  Senator  Mack's  praise  for  the  work 
that  this  committee  has  done  on  behalf  of  those  nominees  from 
Florida. 

We  continue  to  face  a  full-blown  Federal  judicial  crisis  in  our 
State.  Just  to  cite  a  few  statistics,  at  the  end  of  last  year,  nearly 
1,800  criminal  cases  were  pending  in  the  Middle  District  of  Florida. 
More  than  6,200  civil  cases  had  yet  to  receive  final  disposition. 
Since  1991,  filings  in  the  district  to  which  Mrs.  Seitz  has  been 
nominated,  the  Southern  Judicial  District  of  Florida,  have  in- 
creased by  over  30  percent.  These  numbers  would  have  been  much 
worse  had  it  not  been  for  the  attention  that  the  Judiciary  Commit- 
tee has  given  to  the  President's  nominations.  I  am  pleased  to  say 
that  in  the  last  2  years  alone,  due  to  that  sensitivity,  you  have  con- 
firmed six  new  Federal  judges  for  Florida.  The  very  reason  that  we 
are  here  today  is  that  the  Senate  recently  confirmed  former  Fed- 
eral District  Judge  Stanley  Marcus  for  a  seat  on  the  U.S.  Court  of 
Appeals  for  the  Eleventh  Circuit  less  than  50  days  after  he  was 
nominated  for  that  position.  His  elevation  has  created  the  vacancy 
that  will  be  filled  by  Mrs.  Seitz. 

Mrs.  Seitz  is  a  lady  that  I  have  had  the  privilege  of  knowing  for 
almost  her  entire  legal  career.  During  her  25  years  of  legal  career, 
she  has  demonstrated  a  mastery  of  complex  areas  of  the  law,  a  per- 
sonal dedication  to  the  betterment  of  the  legal  community  and  the 
civic  life  of  Florida,  and  an  abiding  commitment  to  public  service. 
This  combination  of  qualities  makes  her  especially  well  prepared 
for  service  as  a  Federal  district  court  judge. 

She  was  a  member  of  one  of  the  most  highly  respected  law  firms 
in  our  State,  Steel,  Hector  and  Davis,  from  1974  to  1996,  where  she 
had  a  variety  of  legal  experiences  which  have  prepared  her  for  the 
complexity  of  service  on  the  Federal  district  court.  In  addition  to 
that  distinguished  private  practice  career,  she  has  also  dem- 
onstrated an  exemplary  commitment  to  public  service  and  civic 
leadership. 

As  Senator  Mack  has  mentioned,  she  was  the  first  woman  to 
serve  as  president  of  the  Florida  Bar  Association.  She  had  many 
accomplishments  during  her  tenure.  One  that  she  is  probably  par- 
ticularly pleased  with  is  that  when  she  entered  the  office,  the  bar 
association  had  a  $200,000  deficit;  when  she  left,  it  had  a  $600,000 
surplus.  She  is  probably  someone  that  we  might  use  in  the  legisla- 
tive branch  of  the  Federal  Government. 

She  has  had  a  strong  determination  to  prepare  for  the  future,  as 
reflected  in  her  commitment  to  the  training  of  future  generations 
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of  lawyers.  She  has  served  as  an  adjunct  professor  of  trial  advocacy 
at  the  University  of  Miami  Law  School  and  a  member  of  the  Na- 
tional Institute  of  Trial  Advocacy  Faculty. 

As  Senator  Mack  has  said,  in  addition  to  all  of  that,  she  has  most 
recently  served  as  the  chief  counsel  to  Gen.  Barry  McCaffrey  in  the 
Office  of  National  Drug  Control  Policy.  In  that  critical  position,  she 
helped  to  develop  a  team  of  professional  legal  staff,  focus  that  office 
on  the  unique  challenges  of  interdicting  the  flow  of  drugs  into  the 
United  States. 

Mr.  Chairman,  throughout  her  career,  Patricia  Seitz  has  been  re- 
spected by  her  peers,  recognized  for  her  outstanding  public  service, 
praised  for  her  skill  and  exemplary  competence  in  the  legal  arena. 
I  have  no  doubt  that  this  pattern  of  distinction  will  continue  once 
she  is  sworn  in  as  a  Federal  district  court  judge.  I  join  my  col- 
league in  urging  speedy  attention  by  this  committee  to  this  nomi- 
nation and  confirmation  by  the  full  Senate. 

[The  prepared  statement  of  Senator  Graham  follows:] 

Prepared  Statement  of  U.S.  Senator  Bob  Graham 

INTRODUCTION  OF  PATRICIA  SEITZ  TO  THE  SENATE  JUDICIARY  COMMITTEE 

Mr.  Chairman,  it  is  a  tremendous  privilege  to  introduce  Patricia  Seitz  for  your 
consideration  as  the  next  federal  judge  in  the  Southern  District  of  Florida. 

Before  I  begin,  I  want  to  thank  my  good  friend  and  fellow  Floridian  Connie  Mack 
for  his  presence  here  today  and  his  tireless  efforts  on  behalf  of  Florida's  federal  judi- 
cial nominees.  I  also  want  to  echo  Senator  Mack's  praise  of  the  Judiciary  Commit- 
tee's faithful  dedication  to  the  review  and  approval  of  judicial  candidates. 

As  Senator  Mack  mentioned,  Florida  is  in  the  midst  of  a  full-blown  federal  judicial 
crisis.  At  the  end  of  1997,  nearly  1800  criminal  cases  were  pending  in  our  state's 
fast-growing  Middle  Judicial  District.  More  than  6200  civil  cases  had  yet  to  receive 
final  disposition.  Since  1991,  filings  in  the  Southern  Judicial  District  have  increased 
by  30  percent. 

But  as  distressing  as  these  numbers  are,  they  would  be  even  worse  had  the  mem- 
bers of  this  committee  not  moved  quickly  to  fill  judicial  vacancies  in  Florida's  federal 
courts.  In  the  last  two  years  alone,  your  sensitivity  to  Florida's  needs  has  led  to  the 
confirmation  of  six  new  federal  judges — Robert  Hinkle  and  Stephan  Mickle  in  the 
Northern  District,  Richard  Lazzara  in  the  Middle  District,  and  Alan  Gold,  Don 
Middlebrooks,  and  William  Dimitrouleas  in  the  Southern  District.  In  fact,  the  very 
reason  that  we  are  here  today  is  that  the  Senate  approved  former  Federal  District 
Judge  Stanley  Marcus  for  a  seat  on  the  U.S.  Coxut  of  Appeals  less  than  fifty  days 
after  he  was  nominated  in  September  of  1997. 

Patricia  Seitz  is  the  latest  in  this  long  line  of  outstanding  judicial  nominees.  Dur- 
ing her  twenty-five  year  legal  career,  she  has  demonstrated  a  mastery  of  the  law, 
a  personal  dedication  to  the  betterment  of  Florida's  legal  community,  and  an  abiding 
commitment  to  pubUc  service.  This  combination  of  qualities  makes  her  especially 
well-prepared  for  service  as  a  federal  district  court  judge. 

From  1974  to  1996,  Ms.  Seitz  was  an  attorney  in  the  highly  respected  South  Flor- 
ida law  firm  of  Steel,  Hector,  and  Davis,  where  she  gained  experience  in  many  of 
the  highly  complex  legal  issues  that  will  come  before  her  in  the  federal  court  sys- 
tem. 

In  addition  to  her  distinguished  career  in  private  practice,  Patricia  Seitz  has  dem- 
onstrated an  equally  exemplary  commitment  to  public  service  and  civic  leadership. 
In  1993,  as  Senator  Mack  mentioned,  she  became  the  first  woman  to  serve  as  Presi- 
dent of  the  Florida  Bar  Association.  In  addition  to  turning  the  Florida  Bar's 
$200,000  deficit  into  a  $600,000  surplus  in  less  than  one  year,  Ms.  Seitz  worked  to 
improve  lawyer  relations,  generate  enthusiasm  for  pro  bono  work,  and  refocus  the 
legal  communitys  attention  on  important  long-term  issues. 

That  determination  to  prepare  for  the  future  is  also  reflected  in  her  commitment 
to  training  future  generations  of  lawyers.  During  her  distinguished  career,  Ms.  Seitz 
has  been  an  Adjunct  Professor  of  Trial  Advocacy  at  the  University  of  Miami  Law 
School  and  a  member  of  the  National  Institute  of  Trial  Advocacy  faculty. 
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These  qualifications  alone  would  justify  Patricia  Seitz'  nomination  to  the  federal 
bench.  But  what  makes  her  particularly  well  prepared  for  this  position  is  her  close 
familiarity  with  legal  issues  that  inordinately  aflect  the  Southern  Judicial  District. 

As  all  of  you  know,  South  Florida  has  long  been  ground  zero  in  our  nation's  war 
on  drugs.  Patricia  Seitz  has  been  a  loyal  soldier  on  the  front  lines  of  that  conflict. 
From  May  1996  to  October  1997,  she  worked  for  General  Barry  McCaffrey  as  the 
Chief  Legal  Counsel  at  the  Office  of  National  Drug  Control  Policy.  In  that  important 
position,  Ms.  Seitz  helped  to  develop  a  team  of  professional  legal  staff  and  focus  the 
office  on  the  unique  cnallenges  of  interdicting  the  flow  of  drugs  through  the  Carib- 
bean. 

Mr.  Chairman,  throughout  her  career,  Patricia  Seitz  has  been  respected  by  her 
peers,  recognized  for  her  outstanding  public  service,  and  praised  for  her  skill  and 
competence  in  the  legal  arena.  I  have  no  doubt  that  this  pattern  of  distinction  will 
continue  once  she  is  sworn  in  as  a  federal  judge. 

Thank  you. 

Senator  DeWine.  Senator  Graham,  thank  you  very  much. 
It  is  my  understanding  that  Senator  Warner  has  to  leave  to  chair 
a  hearing.  We  will  turn  now  to  Senator  Warner  and  Senator  Robb. 

STATEMENT  OF  HON.  JOHN  W.  WARNER,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  VIRGINIA 

Senator  Warner.  We  are  in  Armed  Services  next  door,  Mr. 
Chairman,  and  I  will  leave  to  my  distinguished  colleague  such  re- 
quirements as  to  go  into  details.  But  I  think  my  colleague  and  I 
would  agree  that— Judge  Lee,  won't  you  stand,  please?  There  rep- 
resents a  man  who  has  dedicated  his  life  to  preparing  for  this  job, 
and  I  have  never  seen  a  better  qualified  one. 

Having  said  that,  Mr.  Chairman,  I  submit  my  statement. 

[The  prepared  statement  of  Senator  Warner  follows:] 

Prepared  Statement  of  Senator  John  Warner 

Mr.  Chairman,  it  is  my  distinct  pleasure  to  join  my  colleague  from  Virginia,  Sen- 
ator Robb,  in  supporting  the  nomination  of  Judge  Gerald  Bruce  Lee  for  Judge  of  the 
U.S.  District  Court  for  the  Eastern  District  of  Virginia  at  Alexandria. 

Judge  Lee  has  been  an  active  member  of  the  legal  profession  for  twenty-two  years. 
He  conducted  over  300  trials  as  a  litigator  for  fifteen  years  prior  to  beginning  his 
current  service  as  a  trial  judge  of  the  Fairfax  Circuit  Court,  the  largest  and  busiest 
trial  court  in  Virginia.  This  experience  in  both  jury  and  non-jury  trials  has  given 
Judge  Lee  a  wide  range  of  experience  in  such  diverse  legal  matters  as  commercial 
law,  products  liability,  personal  injury,  medical  malpractice,  contracts,  and  criminal 
law.  His  service  on  the  bench  since  his  appointment  in  1992  has  earned  him  the 
respect  of  the  legal  community  for  his  handling  of  complex  civil  cases,  his  efforts 
to  improve  the  court's  use  of  technology,  and  his  commitment  to  public  service.  In 
fact,  I  was  especially  impressed  to  learn  that  Judge  Lee  was  personally  responsible 
for  making  Fairfax  court  information  available  to  the  public  via  the  Internet. 

Judge  Lee  is  also  an  active  member  of  the  Virginia  Judges  Judicial  Conference, 
for  which  he  chairs  the  Circuit  Court  Judicial  Education  Committee  and  serves  on 
the  Circuit  Court  Judges  Bench  Book  Committee.  Judge  Lee's  responsibilities  in- 
clude overseeing  the  ongoing  training  and  continuing  education  programs  for  150 
state  trial  judges.  As  Committee  Chairman,  Judge  Lee  has  conducted  and  presented 
more  than  40  seminars,  lectures,  and  mock  trials  for  national,  state,  and  local  bar 
organizations.  Judge  Lee  is  also  an  accomplished  author  of  several  legal  articles  on 
trial  advocacy. 

Judge  Lee's  dedication  to  the  legal  profession  is  also  evident  in  the  many  profes- 
sional leadership  positions  that  he  has  held.  Judge  Lee  has  served  as  Chairman  and 
a  co-founder  of  the  General  Practices  of  Law  Section  of  the  Virginia  State  Bar, 
President  of  the  Northern  Virginia  Black  Attorneys  Association,  Chairman  of  the  Al- 
exandria Bar  Association  Judicial  Selection  Committee,  and  Chairman  of  the  Gen- 
eral Practice  Solo  and  Small  Firms  Section  of  the  American  Bar  Association. 

Judge  Lee  has  also  served  his  community  as  a  member  of  the  Operations  Commit- 
tee of  the  Metropolitan  Washington  Airports  Authority  Board  of  Directors.  Further- 
more, in  1995,  Representative  Tom  Davis  recognized  Judge  Lee  on  the  floor  of  the 
House  of  Representatives  for  earning  the  Fairfax  County  Human  Rights  Award  for 
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his  service  as  a  mentor  providing  community  awareness  on  social  justice  through 
a  variety  of  volunteer  programs. 

Judge  Lee's  fair  and  responsible  jurisprudence  has  earned  him  the  highest  rating 
of  every  state  and  local  bar  organization  in  Virginia  that  offers  such  ratings.  Addi- 
tionally, I  have  received  numerous  letters  in  support  of  Judge  Lee  by  magistrates, 
judges,  sheriffs,  state  legislators,  and  Members  of  Congress  of  both  parties. 

Judge  Lee's  personal  motto  is,  "To  whom  much  is  given,  much  is  expected."  Mr. 
Chairman,  as  a  judge,  a  trial  lawyer,  and  a  citizen  of  his  community,  Gerald  Bruce 
Lee  has  conducted  himself  admirably  in  accordance  with  this  motto,  and  I  believe 
he  has  demonstrated  that  he  possesses  the  makings  of  a  fine  federal  jurist.  I  there- 
fore respectfully  ask  the  members  of  the  committee  to  join  me  in  supporting  his  con- 
firmation. 

Senator  DeWine.  Senator  Warner,  thank  you  very  much.  Your 
statement  will  be  made  a  part  of  the  record  of  the  committee. 
Senator  Robb. 

STATEMENT  OF  HON.  CHARLES  S.  ROBB,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  VIRGINIA 

Senator  ROBB.  Thank  you,  Mr.  Chairman,  Senator  Durbin.  I  am 
not  sure  that  I  could  improve  on  that  very  succinct  and  unqualified 
statement,  and  I  appreciate  that.  Let  me  just  ask,  in  addition, 
Judge  Lee  has  Mrs.  Lee  and  a  number  of  members  of  the  family. 
If  you  would  just  stand  at  the  same  time,  I  won't  go  into  individual 
introductions  at  this  time,  but  we  are  very  pleased  that  they  could 
all  join  us. 

I  am  pleased  and,  indeed,  grateful  to  my  senior  colleague,  Sen- 
ator Warner,  as  well  as  Congressman  Bobby  Scott — I  don't  know  if 
he  is  here  yet,  but  he  is  coming,  and  he  wholeheartedly  joins  us 
in  this  particular  nomination. 

I  am  pleased  to  formally  present  for  your  confirmation  process  to 
fill  the  vacancy  in  the  Eastern  District  of  Virginia  Judge  Gerald 
Lee.  I  am  confident  that  Judge  Lee  will  serve  on  the  Federal  bench 
with  the  same  distinction  that  has  characterized  his  professional 
and  personal  life  and  all  of  his  achievements  to  date. 

I  would  also  like  to  thank  Chairman  Hatch  for  scheduling  this 
hearing  and  including  Judge  Lee  in  it. 

Judge  Lee  has  served  as  a  circuit  court  judge  for  the  nineteenth 
judicial  circuit  in  Fairfax,  VA,  since  1992.  Prior  to  serving  on  the 
bench.  Judge  Lee  was  in  private  practice  in  northern  Virginia  from 
1976  to  1992.  He  received  both  his  law  degree  and  a  bachelor  of 
arts  degree  from  American  University  in  1976  and  1973,  respec- 
tively. Every  bar  association  that  reviewed  the  potential  nominees 
gave  Judge  Lee  their  highest  rating.  In  some  cases  he  was  their 
only  endorsement. 

Judge  Lee  has  written  significant  legal  opinions  in  the  areas  of 
creditors  rights,  civil  conspiracy,  product  liability,  punitive  dam- 
ages and  tort  cases,  real  property,  and  search  and  seizure.  Judge 
Lee  led  the  effort  to  expand  public  access  to  information  about  the 
Fairfax  courts  through  the  Internet  and  to  better  use  technology  to 
reduce  administrative  costs  to  the  judicial  system. 

Judge  Lee  currently  chairs  the  Judicial  Education  Committee 
and  is  responsible  for  ongoing  training  and  continuing  education 
programs  for  150  State  trial  judges.  He  has  lectured  at  over  50  con- 
tinuing legal  education  seminars  and  has  written  many  legal  arti- 
cles, including  an  article  for  the  American  Bar  Association's  Amer- 
ican Law  Institute  entitled  "A  Road  Map  of  Effective  Trial  Tactics." 
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He  has  lectured  at  both  the  College  of  William  and  Mary  and 
their  Marshallweth  School  of  Law  as  well  as  George  Mason  Univer- 
sity on  topics  ranging  from  civil  and  criminal  procedure  to  trial  ad- 
vocacy. 

Beyond  working  with  his  colleagues  in  the  legal  community, 
Judge  Lee  has  reached  out  to  help  at-risk  youth  and  taken  the  time 
to  address  community  groups,  student  groups,  and  churches.  In 
1995,  Judge  Lee  was  awarded  the  Fairfax  County's  Human  Rights 
Award  for  his  mentoring  activities  and  other  valuable  efforts  in  the 
community. 

Throughout  his  legal  career,  Judge  Lee's  motto  has  been:  To 
whom  much  is  given,  much  is  expected.  His  professional  achieve- 
ments in  civic  involvement  over  the  last  20  years  certainly  epito- 
mize that  philosophy. 

Finally,  what  does  not  appear  on  his  written  record  or  resume  is 
Gerald  Lee's  personal  history.  Judge  Lee  grew  up  in  southeast 
Washington,  DC.  He  was  the  first  member  of  his  family  to  attend 
college.  In  fact,  he  was  16  years  old  before  he  ever  met  a  person 
who  had  graduated  from  college.  He  was  fortunate  at  that  time  to 
have  joined  a  mentoring  program  where  the  possibilities  for  the  fu- 
ture were  first  revealed  to  him.  He  made  the  most  of  that  revela- 
tion, understood  the  importance  of  education,  and  went  on,  as  I 
said,  to  college  and  law  school  at  American  University. 

His  life  and  his  contributions  to  the  legal  profession  are  truly  in- 
spirational. I  am  only  sorry  that  Judge  Lee's  father,  who  passed 
away  quite  suddenly  and  was  buried  on  the  very  day  Judge  Lee 
found  out  that  he  was  scheduled  for  this  hearing,  will  not  be  with 
us  in  person  to  celebrate  this  important  moment  with  him.  I  am 
sure,  however,  that  Judge  Lee's  service  on  the  Federal  bench  will 
be  a  living  testament  to  the  values,  pride,  and  encouragement  of 
his  father. 

With  that,  Mr.  Chairman,  I  would  ask  that  any  statement  by 
Congressman  Scott  be  included  in  the  record. 

Senator  DeWine.  It  will  be  made  part  of  the  record. 

Senator  ROBB.  And  I  thank  you  again  for  making  this  oppor- 
tunity available  and  commend  with  the  same  enthusiasm  and  with- 
out qualification  as  my  distinguished  senior  colleague,  Senator 
Warner,  Judge  Lee  for  confirmation  to  the  Eastern  District  of  Vir- 
ginia in  the  Federal  court. 

Senator  DeWine.  Senator  Robb,  thank  you  very  much. 

Senator  Kerry. 

STATEMENT  OF  HON.  JOHN  F.  KERRY,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  MASSACHUSETTS 

Senator  Kerry.  Mr.  Chairman,  thank  you  very  much,  Senator 
Durbin.  It  is  my  great  pleasure  to  introduce  to  the  committee  Timo- 
thy Dyk,  who  has  been  nominated  by  the  President  to  serve  on  the 
U.S.  Court  of  Appeals  for  the  Federal  Circuit. 

Mr.  Dyk  is  an  outstanding  candidate  in  every  respect,  Mr.  Chair- 
man. He  was  born  in  Massachusetts,  left  the  State  for  a  period  of 
time,  and  then  returned  to  go  to  undergraduate  school  at  Harvard, 
graduating  in  1958,  and  subsequently  to  Harvard  Law  School,  from 
which  he  graduated  in  1961,  having  served  on  the  Harvard  Law 
Review,  His  ties  to  Massachusetts  go  considerably  further  back,  all 
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the  way  to  the  Pilgrims.  After  law  school,  he  came  to  Washington 
for  one  of  the  most  privileged  law  experiences,  as  we  all  know, 
serving  as  a  clerk  on  the  Supreme  Court.  He  worked  there  with 
Justices  Reed  and  Burton  and  did  such  an  outstanding  job,  he  was 
asked  by  the  Chief  Justice  to  serve  for  another  year  as  the  Chiefs 
law  clerk. 

He  then  continued  public  service  as  the  special  assistant  to  the 
Assistant  Attorney  General  for  the  Tax  Division,  moved  into  the 
private  sector  where  he  served  for  some  25  years  at  the  distin- 
guished law  firm  of  Wilmer,  Cutler  and  Pickering  here  in  Washing- 
ton. He  specialized  in  communications  law  and  in  litigation  and 
during  that  time  somehow  found  time  to  serve  as  an  adjunct  pro- 
fessor of  law  at  the  Georgetown  Law  Center,  at  the  University  of 
Virginia  Law  School,  and  also  the  Yale  Law  School. 

Since  1990,  he  has  been  a  partner  at  the  Washington  office  of 
Jones,  Day,  Reavis  and  Pogue  where  he  served  as  chair  of  the 
issues  and  appeals  section,  a  litigation  group,  and  I  might  say  that 
as  part  of  his  work,  he  has  briefed  and/or  argued  a  number  of  cases 
before  the  Federal  Circuit  for  which  the  President  has  nominated 
him  and  is  therefore  very  knowledgeable  about  the  various  subject 
matter  within  its  jurisdiction. 

I  also  know  that  he  has  over  the  years  appeared  before  10  of  the 
13  Federal  courts  of  appeals  around  the  country,  and  he  has  ar- 
gued 8  times  before  the  Supreme  Court  of  the  United  States.  So  he 
really  comes  before  the  committee  with,  I  think,  about  as  complete 
and  distinguished  law  career  as  one  could  find. 

He  is  accompanied  today  by  a  good  friend  of  mine,  his  wife,  Sally; 
two  of  his  children  who  I  might  introduce,  Caitlin,  who  is  sitting 
in  the  second  row  back,  and  Abraham,  his  son,  who  got  his  red 
hair,  I  am  told,  from  Miles  Standish  back  in  Massachusetts;  and 
his  granddaughter,  Rebecca,  is  somewhere  lurking  around  behind 
there. 

Joining  him  from  Rochester,  NY,  are  his  sister  and  brother-in- 
law,  Penelope  and  Anthony  Carter,  and  I  am  very,  very  privileged 
to  introduce  his  mother,  Ruth,  who  is  here,  also  a  graduate  of  a 
Massachusetts  college,  Wellesley  College,  and  she  just  recently 
celebrated  her  97th  birthday. 

Senator  DeWine.  Welcome.  Thank  you.  [Applause.] 

Senator  Kerry.  I  don't  know  whether  to  give  the  credit  to 
Wellesley  or  Massachusetts  or  something  else. 

Mr.  Chairman,  just  as  an  aside,  I  would  say  that  within  the 
breadth  of  all  of  that  experience,  he  actually  has  had  some  appel- 
late experience.  He  recently  served  as  a  supreme  court  justice  at 
his  son's  high  school  moot  court,  and  he  heard  his  own  son,  Abra- 
ham, argue  the  opposing  side  to  the  one  that  he  had  argued  before 
the  court  of  appeals  and  that  he  had  won.  He  had  the  great  judg- 
ment and  wisdom  to  abstain  in  the  vote,  and  Abraham's  argument 
carried  the  day  notwithstanding.  So  maybe  you  can  find  out  how 
he  would  have  voted  had  he  voted. 

He  has  found  time  for  a  significant  number  of  public  service  ef- 
forts outside  of  just  practicing  law.  I  am  told  his  favorite  one  of 
those,  Mr.  Chairman,  is  serving  as  a  coach  to  the  Little  League 
team,  which  he  has  continued  to  do  even  after  his  son  had  grad- 
uated from  it,  and  graduated  into  being  the  assistant  coach  with 
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him.  So  I  think  this  is  an  individual  committed  to  pubUc  service 
who  has  long  wanted  to  serve  on  the  court  system  of  the  country, 
and  who  is  embraced  by  the  Chamber  of  Commerce,  the  National 
Association  of  Manufacturers,  a  host  of  groups  of  broad,  bipartisan 
nature,  and  there  is  no  question  in  my  mind  that  the  President  has 
nominated  a  person  of  outstanding  capacity  who  will  contribute  to 
the  judicial  system  of  the  country. 

Senator  DeWine.  Senator  Kerry,  thank  you  very  much.  I  appre- 
ciate that. 

We  will  now  turn  to  Senator  Breaux,  Senator  Landrieu,  as  well 
as  Congressman  Jefferson. 

Senator  Breaux.  Mary  was  here  first.  Why  don't  you  let  her  go 
first? 

STATEMENT  OF  HON.  MARY  L.  LANDRIEU,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  LOUISIANA 

Senator  Landrieu.  That  is  very  gracious  of  my  senior  Senator. 
Thank  you  very  much.  Mr.  Chairman,  thank  you  for  conducting 
this  hearing,  and  I  particularly  want  to  thank  my  colleague.  Sen- 
ator Durbin,  for  his  great  work  in  trying  to  move  these  nomina- 
tions forward.  We  were  just  here  a  month  ago  for  Judge  James  and 
also  for  Judge  Tyson  from  Louisiana,  and  we  are  pleased  to  be  here 
today  for  Mr.  Carl  Barbier. 

I  am  proud  to  be  able  to  appear  on  behalf  of  Carl  Barbier  from 
New  Orleans,  LA,  a  graduate  of  Loyola  Law  School,  cum  laude,  I 
may  add;  very  active  throughout  his  career  in  law  school,  the  high- 
est grades  in  many  of  his  classes,  and  very  active  at  that  time  and 
has  continued  for  more  than  29  years. 

He  is  joined  here  by  his  wife  of  31  years,  Peggy  McDonald 
Barbier.  Peggy,  where  are  you?  If  you  would  stand  to  be  recog- 
nized? Thank  you  for  being  here.  Their  children  couldn't  come,  the 
three  of  them,  on  short  notice,  but  they,  of  course,  are  very  proud. 

As  I  said,  he  comes  before  this  committee  with  29  years  of  expe- 
rience as  a  clerk,  as  an  attorney,  brings  a  unique  perspective  in 
that  to  the  court.  I  have  known  him  for  many  years.  He  served 
with  distinction  in  our  legal — the  bar  association  on  many  different 
committees,  not  the  least  of  which  is  served  as  special  counsel  to 
the  Louisiana  State  Bar  for  our  Committee  on  Professional  Respon- 
sibility. 

I  have  the  highest  confidence  that  he  will  be  an  asset  to  this 
bench.  He  will  make  us  all  proud,  and  I  am  very  proud  to  rec- 
ommend him  to  you  today. 

I  have  a  more  formal  and  longer  statement  I  would  like  to  sub- 
mit for  the  record. 

Senator  DeWine.  It  will  be  made  part  of  the  record. 

Senator  Landrieu.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Senator  Landrieu  follows:] 

Prepared  Statement  of  Hon.  Mary  L.  Landrieu 

Actively  engaged  in  the  practice  of  law  since  197 1  both  as  a  solo  practitioner  and 
as  a  partner  in  the  law  firm  of  Badeaux,  Discon,  Cumberland  and  Barbier.  In  addi- 
tion, he  was  employed  as  a  law  clerk  for  the  Louisiana  Court  of  Appeals,  Fourth 
Circuit,  from  July,  1969  through  July,  1970  and  the  United  States  District  Court 
for  the  Eastern  District  of  Louisiana  from  August,  1970  through  1971.  His  distin- 
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guished  29  years  of  experience  in  the  legal  profession  will  serve  him  well  as  a  Fed- 
eral district  judge. 

In  1970  Carl  Barbier  was  awarded  his  juris  doctor  degree  cum  laude  from  Loyola 
Law  School  in  New  Orleans.  He  was  a  member  of  the  Loyola  Law  Review  from  1967 
to  1970  and  served  as  associate  editor  from  1969  to  1970.  In  addition,  he  received 
awards  for  the  highest  grade  in  his  successions  class  as  well  as  his  legal  ethics  class 
and  was  a  member  of  the  National  Jesuit  Honor  Society,  Alpha  Sigma  Nu. 

Carl  Barbier  has  a  distinguished  career  in  law  and  public  service. 

Among  the  professional  associations  to  which  Carl  Barbier  has  held  membership 
are  the  Federal  Bar  Association  for  the  Fifth  District  and  the  Louisiana  State  Bar 
Association  where  he  has  been  a  member  since  1970.  Also,  he  participated  in  a  spe- 
cial legislative  committee  on  the  State  Tort  Claims  Act  from  1990-1991.  In  addition, 
Carl  Barbier  has  served  on  several  judicial-related  committees  for  the  United  States 
District  Court  for  the  Eastern  District  of  Louisiana.  In  1982  he  was  appointed  to 
the  committee  on  disciplinary  rules  and  from  1984  through  1989  he  served  as  a 
member  of  a  standing  committee  on  rules  of  disciplinary  enforcement.  In  1989  he 
was  appointed  as  a  member  of  a  merit  selection  panel  to  make  recommendations 
to  the  court  regarding  the  reappointment  of  a  United  States  magistrate  and  was  ap- 
pointed as  a  member  of  the  committee  to  review  applications  and  recommend  three 
finalists  to  the  court  for  the  position  of  United  States  magistrate.  Furthermore,  he 
was  special  counsel  to  the  committee  on  bar  admissions  for  approximately  16  years 
and  has  been  a  member  of  the  house  of  delegates  since  1994.  Finally,  he  has  served 
as  a  board  member  for  the  Legal  Aid  Society. 

It  is  important  to  note  that  during  his  career,  Carl  Barbier  has  also  served  with 
distinction  outside  the  legal  profession.  He  has  been  very  active  in  his  community 
and  has  performed  various  civic  activities  for  the  St.  Andrew  the  Apostle  Church 
as  well  as  the  Holy  Spirit  Church.  Also,  he  served  on  the  Louisiana  Insurance  Rat- 
ing Commission  from  1992-1996  and  the  Governor's  Task  Force  on  Reduction  of 
Auto  Insurance  in  1996. 

Carl  Barbier  has  been  married  for  31  years  to  Peggy  Elizabeth  McDonald  and  has 
three  children:  Kelly,  Brett  and  Brandy.  His  wife,  Peggy  Elizabeth  McDonald  is  in 
attendance  today. 

I  have  found  Carl  Barbier  to  be  very  professional  and  competent  as  an  attorney 
and  community  leader.  Moreover,  I  am  confident  he  possesses  the  necessary  judicial 
temperament  to  serve  on  the  United  States  District  Court  for  the  Eastern  District 
of  Louisiana. 

In  sum,  I  believe  that  Mr.  Barbier  possesses  the  integrity,  appropriate  demeanor 
and  aptitude  for  legal  scholarship  that  will  enable  him  to  serve  with  distinction  if 
he  is  confirmed. 

Mr.  Chairman,  Carl  Barbier  is  imminently  qualified  to  serve  as  a  judge  to  the 
United  States  District  Court  for  the  Eastern  District  of  Louisiana  and  I  strongly 
urge  the  committee  to  act  favorably  on  his  nomination. 

Senator  DeWine.  Senator  Landrieu,  thank  you  very  much. 
Senator  Breaux. 

STATEMENT  OF  HON.  JOHN  B.  BREAUX,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  LOUISIANA 

Senator  Breaux.  Thank  you,  Mr.  Chairman  and  Senator  Durbin. 
It  is  also  a  privilege  for  me  to  come  before  this  committee  once 
again  to,  first,  thank  the  committee  for  arranging  this  hearing  and 
for  the  good  work  that  the  committee  is  doing  in  getting  nominees 
out  as  we  approach  the  latter  part  of  this  session.  And  I  think  that 
it  is  very  important  that  we  recognize  that  and  thank  you  for  the 
good  work  in  that  area. 

Senator  Landrieu  has  pretty  much  covered  the  educational  back- 
ground of  this  nominee.  He  has  one  thing  in  common  with  every- 
body who  comes  up.  They  all  are  extremely  qualified.  They  are  all 
extremely  bright.  They  have  all  been  to  great  law  schools.  They 
have  all  been  Order  of  the  Coif  and  on  the  Law  Review  and  all  of 
that.  And  so  they  all  bring  a  tremendous  amount  of  talent  to  this 
committee,  or  they  wouldn't  be  here  from  an  educational  stand- 
point. 
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But  I  think  it  is  also  very  important  that  they  also  bring  human 
qualities,  the  qualities  of  being  involved  in  the  community,  the 
qualities  of  being  married  to  a  wonderful  person  for  31  years,  the 
qualities  of  being  involved  in  things  other  than  just  the  law,  be- 
cause the  things  that  come  before  the  district  court  are  things  that 
involve  all  aspects  of  life.  It  is  not  just  unique,  hypothetical  legal 
decisions  that  have  to  be  made,  but  human  decisions.  So  it  is  very 
important  that  the  people  we  nominate  and  confirm  for  these  im- 
portant positions  be  people  who  have  a  broad  understanding  of 
what  life  is  about,  what  society  is  about,  what  a  democracy  is 
about,  as  well  as  having,  as  everyone  knows,  a  real  understanding 
of  what  the  law  is  all  about.  And  Carl  Barbier,  I  would  suggest, 
possesses  all  of  those  qualifications. 

And  it  is  also  unique,  I  mean,  it  is  unique  when  a  person  can 
be  supported  by  both  sides  of  the  legal  profession.  In  that,  I  mean 
both  by  the  plaintiffs  bar  as  well  as  by  the  defense  bar.  And  Carl 
Barbier  has  that  type  of  support.  People  from  both  sides  know  that 
one  thing  they  can  count  on  is  that  he  is  going  to  be  fair,  that  he 
is  not  just  going  to  be  for  one  side  or  the  other. 

Finally,  he  has  broad-based  political  support,  not  just  Democratic 
support  but  also  a  number  of  Republican  elected  officials  who  have 
written  letters  in  support  or  have  made  calls  to  this  committee  and 
have  said  that,  while  he  is  not  our  nominee  because  of  the  system, 
he  would  be  our  choice  to  be  confirmed.  And  that  type  of  broad- 
based  support  I  think  also  is  very  important,  so  I  enthusiastically 
add  my  name  to  that  list. 

Senator  DeWine.  Senator  Breaux,  thank  you  very  much. 

Congressman  Jefferson,  thank  you  for  joining  us. 

STATEMENT  OF  HON.  WILLIAM  J.  JEFFERSON,  A  REPRESENT- 
ATIVE IN  CONGRESS  FROM  THE  STATE  OF  LOUISIANA 

Mr.  Jefferson.  Thank  you,  Mr.  Chairman.  I  am  in  the  not  unac- 
customed position  of  having  had  my  two  Senators  say  everj^hing 
that  needs  to  be  said  about  a  nominee  before  I  am  able  to  speak, 
but  I  thank  you,  Mr.  Chairman  and  Senator  Durbin,  for  permitting 
me  to  say  something  to  this  committee  this  morning. 

It  is  very  important  what  John  and  Mary  have  said.  I  can't  add 
very  much  to  what  they  have  said,  actually.  I  want  to  say  this, 
though:  that  while,  as  John  has  said  and  as  Mary  has  pointed  out, 
Carl  Barbier  possesses  wonderful  academic  and  legal  preparation 
requirements  for  this  job,  as  John  has  pointed  out  quite  well,  he 
possesses  all  the  other  skills,  the  human  skills  that  a  good  judge 
needs  to  have.  I  want  to  recall  a  point  that  a  judge  made  who  I 
had  the  luxury,  the  privilege,  the  high  honor  of  clerking  for,  Judge 
Alvin  Rubin,  who  was  a  very  distinguished  district  court  judge 
some  years  ago,  who  put  it  this  way.  He  said  a  judge  must  be  more 
than  a  thinking  machine.  And  while  Carl  has  tremendous  analyt- 
ical skills  and  will  be  a  lawyer  who  can  think  through  any  problem 
with  any  other  lawyer  who  appears  before  his  bench,  he  won't  just 
be  that.  He  will  be  someone  who  can  stand  in  the  shoes  of  litigants 
who  stand  before  the  court  because  he  has  experienced  the  life  of 
the  community.  He  has  experienced  the  life  of  real  people.  And  he 
will  be  able  to  put  himself  in  that  position  and  try  and  make  a 
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judgment  that  is  fair  to  all  of  those  who  appear  before  his  bar  and 
his  bench. 

So  I  feel  very  confident,  as  my  Senators  do,  that  Carl  Barbier 
will  be  an  excellent  choice  for  the  district  court,  and  I  certainly 
hope  that  his  confirmation  is  speedily  forthcoming. 

Thank  you. 

Senator  DeWine.  Congressman,  thank  you  very  much  for  joining 
us. 

Let  us  now  turn  to  Congressman  Ramstad.  Thank  you  very  much 
for  being  with  us. 

STATEMENT  OF  HON.  JIM  RAMSTAD,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MINNESOTA 

Representative  Ramstad.  Thank  you,  Mr.  Chairman  and  Senator 
Durbin.  It  is  a  privilege 

Senator  DeWine.  Thank  you  for  your  patience  as  well. 

Representative  Ramstad.  It  is  a  privilege  to  be  before  you  on  be- 
half of  the  nomination  of  Patricia  Ann  Seitz  to  the  U.S.  District 
Court  for  the  Southern  District  of  Florida.  Both  Florida  Senators 
Mack  and  Graham  have  spoken  eloquently  on  her  behalf,  and  I  will 
be  very  brief.  I  ask  that  my  complete  statement  be  made  part  of 
the  record. 

Senator  DeWine.  It  will  be  made  part  of  the  record. 

Representative  Ramstad.  Let  me  just  summarize  by  saying  Pa- 
tricia Seitz  is  one  of  our  Nation's  best  and  brightest  lawyers  and 
legal  minds,  and  Patricia  Seitz  will  be  one  of  our  Nation's  best  Fed- 
eral judges. 

My  family  and  I  have  known  Pat  and  Alan  Seitz  for  many,  many 
years,  and  I  can  also  attest  to  her  high  ethical  standards  and  her 
high  personal  character. 

It  is  often  said  that  the  best  judges  have  both  a  head  and  a  heart 
for  justice,  and  I  can  assure  you,  Mr.  Chairman  and  Senator  Dur- 
bin, that  Pat  Seitz  has  both  the  intellect  and  the  necessary  tem- 
perament, the  compassion,  to  be  an  excellent  Federal  judge. 

I  had  the  privilege  of  working  with  Pat  on  a  professional  level 
when  she  was  Director  of  the  Office  of  Legal  Counsel  for  the  Office 
of  National  Drug  Policy,  and  it  was  a  real  privilege  to  work  with 
someone  of  her  caliber  on  our  Nation's  No.  1  problem. 

So  I  heartily  endorse  the  nomination  of  Pat  Seitz.  She  certainly 
has  the  qualifications,  the  character,  and  the  temperament  to  be  an 
outstanding  U.S.  district  court  judge,  and  I  urge  your  swift  con- 
firmation. 

Thank  you  again,  Mr.  Chairman  and  Senator  Durbin. 

Senator  DeWine.  Congressman,  we  appreciate  your  comments. 
Thank  you  for  coming. 

Let  me  invite  a  very  patient  Senator  Carol  Moseley-Braun  to 
come  up  and  introduce  our  next  nominee. 

STATEMENT  OF  HON.  CAROL  MOSELEY-BRAUN,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  ILLINOIS 

Senator  Moseley-Braun.  I  am  very  pleased  to  be  with  you  this 
afternoon  and  to  join  this  huge  complement  of  the  Senate  Judiciary 
Committee  to  consider  the  nominations  of  David  Herndon,  Rebecca 
Pallmeyer,  and  Jeanne  Scott,  all  nominees  for  the  U.S.  District 
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Court  in  Illinois.  I  am  very  proud  to  introduce  such  excellent  nomi- 
nees to  the  Judiciary  Committee. 

These  three  Illinoisans  represent  the  highest  caliber  of  public 
servants.  They  are  here  today  because  they  possess  the  legal  cre- 
dentials, the  character,  the  temperament,  and  the  experience  nec- 
essary to  serve  as  Federal  judges. 

As  you  may  know,  Mr.  Chairman,  Senator  Durbin  and  I  estab- 
lished a  Judicial  Nominations  Commission  to  help  us  locate  the 
most  qualified  individuals  to  fill  the  vacancies  on  the  Northern, 
Central,  and  Southern  District  Courts  in  our  State.  The  commis- 
sion publicized  the  U.S.  District  Court  vacancies  widely,  thoroughly 
considered  the  questionnaires  of  all  of  the  applicants,  and  exten- 
sively interviewed  and  investigated  the  candidates  and  rec- 
ommended three  candidates  to  us  for  each  vacancy. 

After  this  extensive  search  and  deliberation,  this  merit  selection 
process,  and  our  personal  interviews  of  the  finalists  for  each  va- 
cancy, we  were  very  pleased  to  forward  to  the  President  the  names 
of  Mr.  Herndon,  Ms.  Pallmeyer,  and  Ms.  Scott. 

David  Herndon  served  as  an  Illinois  Circuit  Court  judge  since 
1991.  Before  that,  he  spent  almost  15  years  in  private  practice,  de- 
veloping significant  experience  in  complex  litigation.  He  is  very 
highly  respected  by  his  peers,  both  professionally  and  personally, 
and  he  will  be  a  credit  to  the  Federal  bench. 

In  addition  to  his  superior  legal  ability,  he  has  demonstrated  a 
real  commitment  to  the  community.  When  he  was  president  of  his 
law  firm,  he  entered  into  an  agreement  with  legal  services  to  pro- 
vide a  number  of  hours  of  pro  bono  work  for  the  community  and 
made  certain  that  referrals  were  handled  by  attorneys  with  exper- 
tise in  the  specific  area  of  concern.  He  has  also  personally  provided 
legal  services  to  his  church  as  needed. 

I  would  like  at  this  moment  to  introduce  Mr.  Herndon,  who  is 
here  with  his  family,  his  brother,  John,  his  parents.  I  have  a  list 
of  names  here.  This  is  why  the  room  is  so  crowded,  Mr.  Chairman. 
His  parents,  Sam  and  Mary,  his  daughter,  his  son,  and  his  fiancee 
and  family  and  extended  family.  The  Herndons  are  all  here.  Thank 
you  very  much. 

Senator  DeWine.  Well  represented.  Thank  you. 

Senator  Moseley-Braun.  The  second  nominee,  Mr.  Chairman,  is 
Rebecca  Pallmeyer  and  Rebecca  Pallmeyer  served  as  a  U.S.  Mag- 
istrate Judge  for  the  Northern  District  since  1991.  Before  that,  she 
was  an  Administrative  Law  Judge  for  the  Illinois  Human  Rights 
Commission  of  Chicago.  Her  experience  on  the  bench  has  proven 
her  to  be  a  diligent,  intelligent  jurist  who  is  adept  at  handling  com- 
plex issues.  She  is  particularly  good  in  dealing  with  people  and  I 
know  she  will  make  an  excellent  Federal  judge. 

Her  accomplishments  are  not  confined  just  to  the  courtroom.  In 
1994,  Chief  Justice  Rehnquist  appointed  her  to  a  3-year  term  on 
the  Judicial  Resources  Committee,  the  policy-making  body  of  the 
U.S.  courts,  and  she  is  active  in  bar  association  activities.  Further- 
more, she  is  committed  to  serving  the  greater  community  and  acts 
as  a  sponsor  and  mentor  to  a  student  at  Providence  St.  Mell's  High 
School,  which  is  on  the  west  side  of  Chicago. 

Finally,  I  have  to  say  that  Rebecca  is  a  graduate  of  the  Univer- 
sity of  Chicago   Law   School,   like   myself,   and   I   guess   Senator 
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Ashcroft  is  not  here  today.  We  will  not  hold  that  against  her,  but 
I  am  sure  that  Senator  Ashcroft  would  extend  a  warm  welcome  to 
our  fellow  maroon.  I  guess  that  is  what  we  call  ourselves. 

In  any  event,  Rebecca  is  here  with  her  parents,  Ruth  and  Paul 
Pallmeyer,  her  brother,  Tom,  and  his  wife,  Carol,  and  daughter 
Kristen,  and  Rebecca's  husband,  Don  McAdams,  and  their  two 
daughters,  Ruth  and  Amanda.  Welcome. 

Finally,  Mr.  Chairman,  Judge  Jeanne  Scott  has  served  on  the  Il- 
linois Bench  since  1979  and  she  is  currently  the  Division  Chief  of 
Civil  Litigation.  Before  that,  she  was  in  private  practice  and  an  As- 
sistant State's  Attorney.  Judge  Scott  is  held  in  extremely  high  re- 
gard by  her  peers,  who  praise  her  outstanding  integrity,  superior 
intellect,  and  broad  knowledge  of  the  law.  She  has  a  reputation  for 
being  fair  and  efficient  and  she  will  be  a  great  asset  to  the  Central 
District  of  Illinois. 

Judge  Scott  has  presided  over  student  mock  trials  at  the  Univer- 
sity of  Illinois  and  has  participated  in  a  number  of  continuing  legal 
education  seminars.  She  has  worked  to  increase  pro  bono  efforts  in 
the  Springfield  area  and  has  volunteered  with  Habitat  for  Human- 
ity and  other  community  efforts. 

Judge  Scott  is  here  with  her  brother,  Richard,  his  wife,  Lyne 
Scott,  nieces  Nancy  and  Karen,  and  her  husband,  Craig  Ames,  and 
a  friend,  Susan  Larkin. 

Mr.  Chairman,  the  challenges  faced  by  these  nominees  are  for- 
midable. Every  district  in  Illinois  faces  backlogs  and  delays  and  se- 
rious problems  by  virtue  of  less-than-full  staffing.  The  Northern 
District  currently  has  four  vacancies  and  it  is  experiencing  serious 
trial  delays  as  a  result.  In  the  Southern  District,  the  chief  judge 
was  unable  to  hold  a  civil  trial  for  over  a  year.  The  Central  District 
has  also  been  forced  to  delay  major  civil  trials  because  the  docket 
is  so  crowded. 

I  am  confident,  however,  that  Judge  Herndon,  Magistrate  Judge 
Pallmeyer,  and  Judge  Scott  understand  the  challenges  they  face 
and  that  they  will  have  the  stamina  as  well  as  the  temperament 
and  the  qualifications  necessary  to  meet  those  challenges.  While 
their  backgrounds  may  differ,  these  nominees  share  a  common  in- 
terest in  public  service  and  in  giving  back  to  their  communities. 
That  public  spirit,  along  with  their  undisputed  legal  acumen  and 
their  reputations  for  fairness,  will  make  them  important  additions 
to  the  bench  in  Illinois  and  to  our  country's  judiciary. 

I  want  to  thank  the  committee  for  hearing  these  witnesses  today 
and  for  the  prompt  action.  I  look  forward  to  the  committee's  action 
in  confirming  these  nominees,  or  recommending  the  confirmation  of 
these  nominees. 

I  turn  now  to  my  colleague  from  central  Illinois. 

Senator  DeWine.  Congressman  Shimkus,  thank  you  for  joining 
us. 

STATEMENT  OF  HON.  JOHN  M.  SHIMKUS,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Representative  Shimkus.  Thank  you,  Mr.  Chairman,  Senator 
Durbin,  and  Senator  Moseley-Braun.  I  have  my  whole  Senate  dele- 
gation here,  and  it  is  very  appropriate. 
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I  am  here  to  speak  on  behalf,  first,  of  Judge  David  Herndon,  who 
I  have  known  for  many  years  now  as  a  resident  of  Madison  County, 
and  I  would  ask  that  my  statement  be  submitted  in  total  and  I  will 
just  summarize,  since  Carol  has  done  such  a  tremendous  job  of  in- 
troducing everybody  and  going  over  the  particulars. 

The  one  thing  I  want  to  say  about  Judge  Herndon  is  that  if  you 
would  ask  him  what  is  the  most  important  thing  in  his  life,  he 
would  say  his  family.  Now  that  he  is  about  to  embark  on  extending 
his  family,  the  challenges  of  the  Federal  bench  probably  are  not  too 
formidable.  So  I  would  encourage  you  to  look  at  his  confirmation. 
He  is  also  an  active  and  lifelong  member  of  St.  Paul  United  Meth- 
odist Church,  where  he  serves  on  the  Parish  Staff  Relations  Com- 
mittee and  he  teaches  Sunday  School. 

Judge  Herndon  has  a  reputation  of  fairness  in  a  nonpartisan 
manner,  and  this  has  been  stated,  quoted  by  some  of  his  peers  and 
colleagues.  He  has  also  been  called  tough,  fair,  willing  to  listen, 
and  possesses  a  strong  work  ethic,  and  because  of  the  backlog,  we 
know  that  that  will  be  an  important  ingredient. 

The  latest  Illinois  State  Bar  Association  lawyer  poll  had  Judge 
Herndon  rated  the  highest  of  his  peers  in  legal  ability,  tempera- 
ment, and  court  management,  attest  to  his  abilities.  Judge  Hern- 
don has  been  successful  in  being  tough  on  crime,  slapping  a  20- 
year  prison  sentence  on  a  date  rape  case  which  is  going  to  set  the 
standard  for  that  serious  of  all  crimes  for  all  those  in  the  area.  The 
local  newspapers  of  that  area  applauded  his  courtroom  decision,  as 
did  many  of  us  who  are  in  the  area. 

That  tough  on  crime  stance  is  very  important  because  the  South- 
ern Illinois  District  has  a  high  volume  of  drug  trafficking  cases  and 
also  this  is  the  longest,  the  oldest  vacancy,  having  been  open  since 
1992,  so  I  appreciate  your  consideration  of  Judge  Herndon. 

I  would  also  be  remiss  if  I  did  not  mention  esteemed  Jeanne 
Scott,  nominated  to  the  Central  District  of  Illinois,  especially  since 
I  represent  part  of  the  Central  District.  Judge  Scott  and  Judge 
Herndon  are  prime  examples  of  judicial  fairness  and  integrity  and 
I  want  to  commend  them  both.  I  want  to  commend  both  of  my  Sen- 
ators and  the  President  for  the  wise  choices  they  have  made  in  se- 
lecting these  two  individuals.  Thank  you  for  your  consideration  of 
Judge  Herndon  and  Judge  Scott. 

[The  prepau'ed  statement  of  Mr.  Shimkus  follows:] 

Prepared  Statement  of  Representative  John  M.  Shimkus 

Thank  you  Mr.  Chairman.  I  am  honored  to  appear  before  the  Committee  in  sup- 
port of  Judge  Hemdon's  nomination  to  the  U.S.  District  Court  for  the  Southern  Dis- 
trict of  Illinois. 

The  most  important  aspect  of  David  Hemdon's  Ufe  has  nothing  whatsoever  to  do 
with  a  coiutroom,  it  is  his  family  and  particularly  hi;5  children,  Alicia  and  Neil,  of 
whom  he  is  very  proud.  He  left  a  successful  law  practice  because  of  the  amount  of 
time  it  took  him  away  from  that  famUy.  Having  been  divorced  a  few  years  ago, 
David  is  engaged  to  Christy  Keller  and  is  looking  forward  to  expanding  his  family 
with  her  and  her  two  children,  Nicky  and  Jimmy. 

David  Herndon  is  the  son  of  educators,  Mary  and  Sam  Herndon,  and  his  brother 
Jim  is  the  Superintendent  of  Schools  at  Roxana,  Illinois,  the  school  from  which 
David  graduated. 

He  inherited  a  concern  for  education  and  is  active  with  the  Southern  Illinois  Uni- 
versity Law  Board  of  Visitors  and  Alumni  Board,  the  Southern  Illinois  University 
Edwardsville  Aliimni  Board,  the  Roxana  Schools  foundation  and  is  a  major  contribu- 
tor to  the  NAACP  scholarship  program. 
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He  is  an  active  and  lifelong  member  of  the  St.  Paul  United  Methodist  Church, 
were  he  serves  on  the  Parish  Staff  Relations  committee  and  has  served  on  the  Ad- 
ministration Board,  as  well  as  a  Sunday  School  teacher  of  1st,  2nd,  5th,  and  6th 
grade  students. 

He  has  the  support  of  many  of  my  neighbors,  one  recently  said  of  Hemdon  that 
he  "has  a  reputation  of  fairness  in  a  non-partisan  manner."  Judge  Hemdon  is  de- 
scribed by  his  contemporaries  as  "tough,  fair,  willing  to  listen  and  possesses  a 
strong  work  ethic.  He  is  ethical  and  has  found  favor  with  our  business  community 
as  a  reasonable  moderator." 

In  the  latest  Illinois  State  Bar  Association  lawyer  poll,  those  who  practice  in 
Judge  Hemdon's  courtroom  ranked  him  above  all  other  associate  judges  in  legal 
ability  (94.94  percent),  temperament  (98.42  percent)  and  court  management  (99.47 
percent). 

Judge  Hemdon  has  also  been  described  as  "a  proponent  of  law  and  order  with  a 
keen  sense  for  family  protection  issues."  An  editorial  in  the  Edwardsville  Intel- 
ligencer commented  on  the  sentence  Judge  Hemdon  handed  down  on  a  "date  rape" 
case  by  sajdng:  "Violent  crimes  deserve  stiff  penalties.  The  sentence  handed  down 
bv  Associate  Judge  David  Hemdon  *  *  *  is  appropriately  severe.  Judge  Hemdon 
slapped  [the  defendant]  with  a  20  year  prison  sentence.  Violent  crimes  deserve  stiff 
penalties."  The  Telegraph,  an  Alton,  Illinois  newspaper,  opined  that  sentences  such 
as  this  should  encourage  young  women  to  report  date  rapes,  knowing  they  will  be 
dealt  with  in  a  serious  fashion.  I  am  pleased  and  honored  to  support  Judge  Hem- 
don's nomination. 

Observing  wide  variations  in  the  dispositions  of  traffic  cases,  Judge  Hemdon  was 
the  moving  force  in  Madison  County  to  establish  guideUnes  for  fines  in  those  cases, 
demonstrating  his  desire  for  fairness  and  consistency. 

The  District  Court  for  the  Southern  District  of  Illinois,  which  has  a  very  high  vol- 
ume of  drug  trafficking  cases,  suffers  a  serve  backlog,  due  in  part  to  the  fact  that 
the  vacancy  for  which  judge  Hemdon  has  been  nominated  has  been  open  since  1992, 
the  oldest  such  vacancy  in  the  country. 

I  would  be  remiss  if  I  didn't  make  special  mention  of  another  central  Illinois 
nominee,  the  esteemed  Jeanne  Scott  nominated  for  the  Central  District  of  Illinois 
Judgeship.  Judge  Scott  and  Judge  Hemdon  are  prime  examples  of  judicial  fairness 
and  integrity  and  I  want  to  commend  both  of  my  Senators — Senator  Dxirbin  serving 
on  this  committee — and  the  President  for  the  wise  choices  they  have  made  in  select- 
ing these  two  individuals. 

Thank  you  for  your  consideration  of  Judge  Hemdon  and  Judge  Scott. 

Senator  DeWine,  Congressman,  thank  you  very  much. 

Thank  you  all  very  much. 

Senator  Moseley-Braun.  I  thank  the  chair.  I  am  a  little  nervous 
about  the  idea  of  bar  association  polls,  that  the  pollsters  are  ex- 
tending their  business.  They  did  not  have  enough,  I  guess,  with  us. 
Now  they  are  going  into  polling  on  the  bench.  But  thank  you  very 
much,  Mr.  Chairman. 

Senator  DeWine.  Let  me  turn  to  your  colleague  now,  Senator 
Durbin. 

STATEMENT  OF  HON.  RICHARD  J.  DURBIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  ILLINOIS 

Senator  Durbin.  Thank  you,  Mr.  Chairman.  It  is,  indeed,  hum- 
bling to  sit  here  and  to  hear  the  qualifications  of  all  the  men  and 
women  who  are  seeking  these  positions  on  the  Federal  bench.  I  am 
reminded  of  one  of  my  closest  friends  in  Springfield,  IL,  a  gen- 
tleman by  the  name  of  Grene  Callahan,  who  once  said  that  he 
missed  Phi  Beta  Kappa  by  two  grades,  A  and  B.  [Laughter.] 

So  I  am  humbled  when  I  consider  the  academic  and  legal  creden- 
tials of  all  those  who  have  gathered  here  today. 

I  joined  with  Senator  Carol  Moseley-Braun  in  establishing  a  com- 
mission, a  joint  commission  that  we  use  to  choose  nominees  in  our 
State.  It  was  done  by  consensus  throughout  the  State  and  we  are 
very  proud  of  the  nominees  that  we  have  chosen. 
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It  goes  without  sa3dng  that  each  and  every  one  of  the  people  that 
comes  before  us  has  extraordinary  academic  and  legal  credentials. 
They  would  not  even  be  considered  seriously  for  such  an  appoint- 
ment without  them.  During  the  interview  process,  though,  we  tried 
to  take  it  another  step,  to  try  to  learn  a  little  bit  more  about  the 
people  behind  these  titles  and  try  to  establish  a  work  ethic,  a  tem- 
perament, a  heart,  if  you  will,  and  in  each  of  these  cases,  we  found 
the  three  nominees  for  the  Illinois  bench  to  be  extraordinary. 

I  can  remember  meeting  Magistrate  Pallmeyer  for  the  first  time, 
I  believe  it  was  May  a  year  ago,  and  she  made  such  a  favorable 
and  positive  impression  in  a  very  strong  field  of  candidates  that 
when  it  was  over,  I  turned  to  my  colleague.  Senator  Moseley- 
Braun,  and  said,  there  is  one  person  here  I  am  certain  of  and  it 
is  Rebecca  Pallmeyer.  I  have  never  for  a  moment  doubted  her 
qualities  and  her  ability  to  serve  on  the  Federal  bench,  she  made 
such  a  good  impression. 

The  same  could  be  said  of  Judge  Hemdon,  who  went  through  the 
process  twice,  and  although  we  did  not  choose  him  the  first  time, 
it  was  a  close  call,  judge,  and  we  debated  it  long  and  hard.  And 
then,  fortuitously,  another  opportunity  presented  itself  and  both 
Senator  Moseley-Braun  and  I  decided  that  this  was  our  chance  to 
give  you  an  opportunity  to  serve  on  the  Federal  bench.  Again,  like 
Magistrate  Pallmeyer,  Judge  Hemdon  has  demonstrated  that  he 
cares  about  people,  that  he  understands  the  concept  of  justice. 

The  last  person  which  I  will  make  reference  to  is  the  one  that 
I  know  the  best.  Judge  Jeanne  Scott,  if  you  can  believe  this,  before 
I  was  elected  to  Congress,  Senator  DeWine,  I  was  just  one  of  the 
attorneys  who  practiced  before  Judge  Scott  in  Springfield,  IL,  and 
she  was  known  then  as  a  person  with  a  background  as  a  prosecu- 
tor, as  an  associate  judge,  and  as  a  circuit  judge  who  really  was 
respected.  When  she  made  a  decision,  you  knew  that  it  was  a  deci- 
sion based  on  her  view  of  the  law  and  concept  of  justice,  no  favor- 
itism involved. 

If  you  knew  the  Scott  family,  and  a  lot  of  them  are  represented 
here  today,  you  would  understand  why.  Her  father,  Morris  Scott, 
was  a  hero  of  mine  and  many  in  the  Springfield  area  for  the  fan- 
tastic record  of  public  service  that  he  gave  to  our  area,  and  his 
daughter  has  not  strayed  far  from  that  model  and  I  am  proud 
today  to  count  her  as  a  friend  and  prouder  still  that  she  will  suc- 
ceed an  outstanding  jurist.  Judge  Richard  Mills,  on  the  district 
court  in  the  city  of  Springfield. 

Thank  you,  Mr.  Chairman. 

Senator  DeWine.  Senator  Durbin,  thank  you  very  much. 

That  completes  our  first  panel.  Let  me  invite  our  second  panel 
to  come  up  and  I  will  introduce  you  as  you  are  coming  up. 

Senator  DURBIN.  Mr.  Chairman,  I  am  sorry  to  interrupt  you,  but 
while  you  are  introducing  them,  if  we  could  place  in  the  record 
statements  from  Congressman  Bobby  Scott  as  well  as  the  minority 
leader  on  this  committee,  Senator  Leahy. 

Senator  DeWine.  They  will  be  made  a  part  of  the  record  of  the 
committee. 

Senator  DURBIN.  Thank  you,  Mr.  Chairman. 

[The  letter  of  Mr.  Scott  follows:] 
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Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  DC,  July  14,  1998. 
Hon.  Patrick  J.  Leahy, 

Senate  Judiciary  Committee  Ranking  Member,  224  Dirksen  Senate  Office  Building, 
Washington,  DC. 
Dear  Ranking  Member  Leahy:  I  write  in  support  of  the  nomination  of  Judge 
Gerald  Bruce  Lee  of  the  Fairfax  County  Circuit  Court  for  appointment  to  the  United 
States  District  Court  for  the  Eastern  Division  of  Virginia. 

I  have  known  Judge  Lee  about  20  years.  He  has  served  the  Bar  and  the  Bench 
in  several  capacities — the  general  practice  of  law,  Commissioner  in  Chancery,  en- 
forcement of  legal  ethics  and  standards,  judge — that  reflect  upon  his  competencies 
and  integrity.  While  serving  as  such,  he  has  developed  a  reputation  among  his  peers 
for  excellence  and  professionalism,  as  indicated  by  his  ratings  from  a  long  list  of  bar 
association.'!  representing  a  cross-section  of  the  legal  profession  throughout  the  state. 
Based  on  the  record  of  Judge  Lee's  accomplishments  and  my  observance  of  him 
over  the  years  I  have  known  him,  I  believe  that  he  would  make  a  fine  addition  to 
the  federal  bench.  Therefore,  I  enthusiastically  support  his  nomination  for  appoint- 
ment to  the  United  States  District  Court  for  the  Eastern  Division  of  Virginia. 

Please  let  me  know  if  I  can  provide  you  with  further  information  regarding  my 
support  for  Judge  Lee's  nomination. 
Very  truly  yours, 

Robert  C.  "Bobby"  Scott, 

Member  of  Congress. 

[The  prepared  statement  of  Senator  Leahy  follows:] 

Prepared  Statement  of  Senator  Patrick  Leahy 

Tomorrow  marks  the  209th  anniversary  of  the  Judiciary  Act  of  1789,  the  legisla- 
tion that  first  established  the  lower  federal  courts.  It  is  appropriate  that  this  week 
the  Judiciary  Committee  hold  another  in  a  series  of  confirmation  hearings  for  judi- 
cial nominees  to  fill  the  scores  of  vacancies  that  persist  in  our  federal  courts  today. 

This  is  the  eighth  judicial  nominations  confirmation  hearing  this  year.  Today  we 
will  hear  fi-om  eight  of  the  35  nominees  who  are  pending  before  the  Committee  in 
need  of  a  hearing.  We  are  receiving  additional  nominations  every  week.  I  hope  that 
we  are  returning  to  the  pace  that  the  Committee  set  in  February  and  March  when 
we  held  two  hearings  a  month.  I  look  forward  to  seeing  another  group  of  nominees 
receive  their  hearing  before  the  August  recess. 

I  am  encouraged  that  eight  nominees  are  included  in  the  hearing  today  and  thank 
the  Senator  from  Ohio  for  agreeing  to  chair  this  important  hearing  and  for  his  char- 
acteristic patience  and  courtesy.  I  also  want  to  commend  all  of  the  Senators  who 
have  sent  statements  and  those  who  are  attending  this  hearing  today  to  support 
these  fine  nominees. 

The  Chief  Justice  of  the  United  States  Supreme  Court  has  called  the  number  of 
judicial  vacancies  "the  most  immediate  problem  we  face  in  the  federal  judiciary." 
The  Senate  continues  to  tolerate  74  vacancies  in  the  federal  courts  with  another 
nine  on  the  horizon — almost  one  in  10  judgeships  remains  unfilled.  We  need  to  do 
better  here  in  the  Judiciary  Committee  and  the  Senate  needs  to  act  more  promptly 
in  considering  these  nominees.  The  Senate  is  not  acting  responsibly  to  end  the  judi- 
cial vacancies  crisis.  It  has  not  even  kept  up  with  normal  attrition  over  the  past 
two  years,  let  alone  taken  the  type  of  concerted  action  needed  to  end  the  judicial 
vacancies  crisis.  The  numerous,  longstanding  vacancies  in  some  courts  are  harming 
the  federal  administration  of  justice.  The  Chief  Justice  pointedly  declared  in  his 
1997  Year  End  Report:  "Vacancies  cannot  remain  at  such  high  levels  indefinitely 
without  eroding  the  quality  of  justice  that  traditionally  has  been  associated  with  the 
federal  judiciary." 

Only  33  judicial  nominees  have  been  confirmed  by  the  Senate  aU  year.  There  are 
currently  10  qualified  nominees  for  judicial  vacancies  on  the  Senate  calendar.  All 
have  been  reported  favorably  by  the  Judiciary  Committee,  some  were  reported 
months  ago.  Unfortunately,  over  the  last  weekend,  the  Republican  Leader  of  the 
Senate  indicated  that  the  Senate  will  not  be  considering  these  or  other  nominations 
and  that  he  has  put  them  "on  the  back  burner." 

I  trust  that  the  Committee  will  proceed  promptly  to  report  these  eight  nominees 
to  the  Senate.  I  hope  that  the  Republican  leadership  of  tne  Senate  will  reverse  its 
course  and  that  the  Senate  will  proceed  to  consider  and  confirm  these  nominees 
without  delay. 
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Senator  DeWine.  The  second  panel  consists  of  Timothy  Dyk,  of 
the  District  of  Columbia,  to  be  U.S.  Circuit  Judge  for  the  Federal 
Circuit;  Judge  David  R.  Herndon,  of  Illinois,  to  be  U.S.  District 
Judge  for  the  Southern  District  of  Illinois;  Judge  Rebecca  R. 
Pallmeyer,  of  Illinois,  to  be  U.S.  District  Judge  for  the  Northern 
District  of  Illinois;  and  Judge  Jeanne  Scott,  of  Illinois,  to  be  the 
U.S.  District  Judge  for  the  Central  District  of  Illinois. 

I  invite  you  to  continue  to  stand  and  raise  your  right  hand, 
please.  Would  you  please  state  your  name,  do  you  swear  the  testi- 
mony you  shall  give  in  the  hearing  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  so  help  you,  God? 

Mr.  Dyk.  I  do. 

Judge  Herndon.  I  do. 

Judge  Pallmeyer.  I  do. 

Judge  Scott.  I  do. 

Senator  DeWine.  You  may  be  seated. 

Let  me  again  welcome  everyone  here  today  and  welcome  particu- 
larly the  families  of  the  nominees.  Sometimes  we  have  to  state  the 
obvious,  or  sometimes  it  is  helpful  to  state  the  obvious.  This  is,  as 
you  all  know,  one  of  the  steps  in  the  process  of  becoming  a  Federal 
judge.  It  is,  in  a  sense,  the  tip  of  the  iceberg.  We  do  not  have,  par- 
ticularly with  eight  people  here  today,  the  opportunity  to  ask  ex- 
tensive questions.  We  hope  our  questions  are  relevant.  We  hope 
they  are  somewhat,  at  least,  probing.  But  it  is  only  the  tip  of  the 
iceberg. 

As  the  nominees  know,  they  have  already  gone  through  a  long 
process,  to  get  here.  They  have  already  spent  a  great  deal  of  time 
filling  out  a  very  lengthy  and  probing  questionnaire  and  they  have 
answered  a  number  of  questions.  So  the  public  part  of  this  is  what 
we  are  seeing  today.  As  the  nominees  know  probably  better  than 
anybody  else,  there  has  been  a  long  process  to  get  here  and  there 
will  be  a  process  beyond  this,  of  course,  as  well. 

Let  me  just  start,  going  from  my  left  to  right,  and  start  with  Mr. 
Dyk  and  ask  each  one  of  you  to  make  any  kind  of  statement  that 
you  would  like  to  make.  If  there  is  anyone  in  your  family  who  has 
not  been  introduced,  now  would  be  a  great  time  to  do  that,  and  if 
you  want  to  introduce  them  a  second  time,  that  will  be  fine,  as 
well.  Mr.  Dyk,  we  will  start  with  you  and  then  we  will  just  proceed 
right  down  the  panel. 

TESTIMONY  OF  TIMOTHY  B.  DYK,  OF  THE  DISTRICT  OF  CO- 
LUMBIA, TO  BE  U.S.  CIRCUIT  JUDGE  FOR  THE  FEDERAL  CIR- 
CUIT 

Mr.  Dyk.  Thank  you.  Senator.  I  would  like  to  first  thank  the 
committee  for  giving  me  a  hearing.  I  appreciate  that  very  much, 
and  just  briefly,  I  would  like  to  say  that  I  regret  that  my  father, 
Walter  Dyk,  is  not  here  today.  He  died  a  number  of  years  ago  and 
it  would  have  been  a  privilege  to  have  him.  I  would  like  to  thank 
my  family  and  my  colleagues  from  Jones  Day  and  my  colleagues  for 
coming  here  today  and  I  will  spare  the  committee  further  introduc- 
tions. 

Senator  DeWine.  Judge  Herndon, 
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TESTIMONY  OF  HON.  DAVID  R.  HERNDON,  OF  ILLINOIS,  TO  BE 
U.S.  DISTRICT  JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF  IL- 
LINOIS 

Judge  Herndon.  Thank  you,  Mr.  Chairman.  First  of  all,  let  me 
thank  you  for  demonstrating  your  willingness  to  chair  this  meeting 
and  taking  your  time  to  see  to  it  that  we  have  this  appropriate  air- 
ing of  our  views.  Senator  Durbin,  I  appreciate  not  orJy  your  pres- 
ence but  your  introduction,  and  I  certainly  appreciate  the  words  of 
Senator  Carol  Moseley-Braun  and  Congressman  Shimkus. 

My  family  has  been  introduced  except  Jimmy  and  Nicky  were  re- 
ferred to  as  "and  her  family,"  and  so  I  want  to  just  be  sure  we  men- 
tion Jimmy  and  Nicky. 

But  I  do  want  to  state,  Senator,  that  I  greatly  appreciate  not 
only  the  committee's  asking  me  here  today  but  also  appreciate 
those  people  that  are  so  important  to  me  that  have  been  intro- 
duced. I  appreciate  so  much  their  love  and  support  and  am  happy 
to  be  here  with  them.  With  that.  Senator,  I  have  no  other  opening 
statement.  Thank  you. 

Senator  DeWine.  Judge. 

TESTIMONY  OF  HON.  REBECCA  R.  PALLMEYER,  OF  ILLINOIS, 
TO  BE  U.S.  DISTRICT  JUDGE  FOR  THE  NORTHERN  DISTRICT 
OF  ILLINOIS 

Judge  Pallmeyer.  Mr.  Chairman,  Senator  Durbin,  I  also  am  ex- 
tremely honored  and  grateful  to  be  here  and  very  grateful  to  Sen- 
ators Durbin  and  Moseley-Braun  for  my  selection. 

I  am  very  happy  to  have  my  family  members  with  me  here  today, 
my  parents,  my  husband,  and  our  children,  and  I  know  that  my 
brother,  who  is  here,  is  joined  by  another  brother  and  three  sisters 
back  home  in  wishing  me  the  best  and  I  appreciate  their  support. 

Senator  DeWine.  Thank  you  very  much. 

Judge  Scott. 

TESTIMONY  OF  JEANNE  E.  SCOTT,  OF  ILLINOIS,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  CENTRAL  DISTRICT  OF  ILLINOIS 

Judge  Scott.  Thank  you,  Mr.  Chairman.  I  am  grateful  for  the 
opportunity  to  be  here  and  I  thank  you  and  the  members  of  the 
committee  for  this  hearing. 

You  have  heard  the  introductions.  I  will  not  go  through  my  fam- 
ily again,  other  than  to  say  that  my  parents  are  very  much  on  my 
mind  today.  Thank  you. 

Senator  DeWine.  I  appreciate  it  very  much. 

QUESTIONING  BY  SENATOR  DEWINE 

Mr.  Dyk,  let  me  start  with  you,  if  I  could.  In  a  1994  Federalist 
Society  roundtable  discussion  entitled,  "Do  We  Have  a  Conserv- 
ative Supreme  Court,"  do  you  recall  making  statements  about  Jus- 
tice Scalia's  plain  meaning  approach  to  interpreting  laws  as  being 
conservative,  but  a  more  expansive  analysis  as  being  moderate?  In 
your  response,  you  also  stated  that,  "The  notion  is  that  Congress 
speaks  only  through  the  words  of  the  statute  and  that  this  is  a  me- 
chanical approach."  You  further  explain  that,  "A  Senator  or  a  Con- 
gressman is  much  more  likely  to  read  the  committee  report  than 
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the  legislation  itself,  so  the  committee  report  could  actually  be 
more  reliable  than  the  words  of  the  statute."  I  wonder  if  you  would 
be  so  kind  as  to  elaborate  on  this  response. 

Mr.  Dyk.  Surely,  Senator.  I  do  recall  the  statement,  and  obvi- 
ously, as  a  subordinate  Federal  judge,  I  would  follow  the  Supreme 
Court's  direction  to  rely  on  the  plain  language  primarily.  I  do  agree 
with  that  completely.  At  the  same  time,  I  think  sometimes  cases 
get  into  a  bit  of  a  dueling  dictionary,  and  under  those  cir- 
cumstances, I  think  it  is  appropriate  often  to  look  at  the  central 
purpose  of  the  legislation,  as  the  Supreme  Court  did,  for  example, 
this  last  term  in  the  Moscarello  case  involving  the  question  of 
whether  carrying  a  firearm  would  include  carrying  a  firearm  in  the 
vehicle,  and  after  reviewing  the  dictionaries  and  press  statements, 
the  Court  finally  concluded  that,  yes,  it  did  encompass  carrying  the 
firearm  in  the  vehicle  because  the  purpose  of  the  statute  was  to  re- 
quire the  criminal  to  leave  his  gun  at  home. 

So  I  do  think  that  statutory  purpose  and  background  do  have  a 
role  to  play  as  to  legislative  history,  but  I  certainly  agree  that  the 
primary  meaning  of  the  statute  is  to  be  gleaned  from  the  plain  lan- 
guage that  Congress  uses. 

Senator  DeWine.  And  that  recent  Supreme  Court  decision, 
again,  just  to  clarify  for  me,  demonstrates  to  you  what? 

Mr.  Dyk.  It  demonstrates  to  me  the  importance  of  looking  at  the 
purpose  of  the  legislation,  which  in  this  instance  was  to  cause  the 
criminal  to  leave  the  gun  at  home.  So  any  ambiguities  in  the  mean- 
ing of  "carry"  were  resolved  in  favor  of  broader  construction  of  the 
statute,  which  would  punish  having  a  gun  in  the  car. 

Senator  DeWine.  I  wonder  if  we  could  take  this  one  step  further 
and  talk  about  a  case  that  might  be  before  you  that  was  a  case  of 
first  impressions  where  there  was  not  Supreme  Court  precedent 
and  there  was  not  circuit  precedent,  I  wonder  if  you  could  describe 
for  us  your  process  of  analysis.  You  have  done  this  a  little  bit,  but 
I  wonder  if  you  could  just  elaborate  on  it. 

Mr.  Dyk.  Surely,  Senator.  Obviously,  if  there  were  a  case  in  point 
from  the  Supreme  Court  or  from  the  circuit,  one  would  follow  that, 
but  if  there  were  not,  I  would  look  to  analogous  precedent  in  the 
Supreme  Court  and  in  the  Federal  circuit,  the  other  circuits,  and 
if  it  were  a  statutory  construction  case,  I  would  look  at  the  lan- 
guage of  the  statute  and  go  through  the  process  that  I  have  just 
described  to  you.  If  it  were  a  constitutional  case,  I  would  look  at 
the  language  of  the  Constitution,  at  the  principles  embodied  in  the 
Constitution,  and  at  prior  precedent  in  an  attempt  to  resolve  the 
case  in  the  narrowest  possible  way,  because  I  think,  as  I  also  said 
in  that  Federalist  Society  panel,  I  think  judges  need  to  be  very 
careful  not  to  write  more  broadly  than  is  necessary. 

Senator  DeWine.  It  sounds  like  that  was  an  interesting  panel. 

Mr.  Dyk.  It  was  a  wonderful  panel.  Judge  Bork  was  there  and 
others,  yes. 

Senator  DeWine.  Let  me  just,  if  I  could,  continue  on  this  train 
of  thought  and  ask  you  another  question  about  that  same  panel. 
You  made  the  following  statement.  I  will  ask  you  if  you  recall  it. 
If  you  want  me  to  put  it  in  better  context,  I  will.  I  think  I  have 
the  transcript  here.  Let  me  just  give  you  a  quote  and  ask  if  you 
could  maybe  expand  on  it. 
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''Roe  and  the  flag  burning  cases  reflect  a  moderate  Court  in  the 
area  of  civil  constitutional  law."  I  wonder  if  you  could  explain,  what 
did  you  mean  by  that? 

Mr.  Dyk.  Well,  I  think  the  reference  to  the  flag  burning  case  was 
following  the  earlier  precedent  in  that  area,  in  that  I  think  I  char- 
acterized moderate  jurisprudence,  conservative  jurisprudence,  as 
following  the  precedent,  and  I  think  the  same  thing  is  true  with 
respect  to  the  Court's  decision  to  rely  on  stare  decisis  in  relation 
to  the  Roe  case.  Having  that  precedent  on  the  books,  it  was  appro- 
priate to  follow  it,  and  that  was  the  view  I  was  expressing. 

Senator  DeWine.  You  have  expressed  some  strong  opinions  in  re- 
gard to  the  issue  of  cameras  in  the  court.  You  have  been  involved 
in  that. 

Mr.  Dyk.  Yes,  for  many  years. 

Senator  DeWine.  Yes.  I  have  some  interesting  quotes  from  you, 
and  I  just  wonder  if  you  could  just  tell  me  where  you  think  we 
should  go  in  this  area.  You  have  already  expressed  your  opinion 
about  it,  but  I  would  like  for  you  to  elaborate  a  little  bit  and  ex- 
plain what  public  policy  advantages  you  see  in  opening  up  the  Fed- 
eral courts  to  cameras. 

Mr.  Dyk.  Senator,  the  Supreme  Court,  of  course,  told  us  in  the 
Richmond  newspapers  case  and  later  cases  about  the  importance  of 
openness  in  the  judicial  system  and  how  that  served  not  only  to 
educate  the  public,  but  even  more  important,  that  it  served  the  sys- 
tem itself.  Along  that  line,  I  think  that  having  cameras  in  the 
courts  allows  the  public  that  cannot  visit  the  court,  that  does  not 
read  about  it  in  the  newspapers,  to  see  the  functioning  of  the  judi- 
cial system,  and  I  have  always  thought  it  was  critical  that  the  pub- 
lic understand  how  the  system  functions,  for  good  or  bad,  and  that 
having  the  cameras  there  gives  information  to  a  wide  body  of  the 
public  that  would  otherwise  not  receive  it. 

Senator  DeWine.  One  of  the  counterarguments  might  be — and  I 
must  say,  Mr.  Dyk,  I  happen  to  agree  with  you,  just  as  an  aside, 
sort  of  irrelevant  to  the  question — but  one  of  the  counterarguments 
that  is  made  is  that  cameras  in  the  courtroom  change  conduct. 
Judges  act  differently.  Lawyers  act  differently.  Jurors  might  act 
differently.  How  do  you  react  to  that? 

Mr.  Dyk.  Well,  those  concerns,  of  course,  have  been  expressed, 
and  genuinely  so,  by  many  people.  The  experience  in  the  State 
courts,  which  have  had  cameras  in  many  States  for  a  number  of 
years,  has  been  that  the  judges  who  have  presided  at  those  trials, 
who  have  had  the  experience,  have  thought  that  there  was  not  an 
adverse  effect  on  trial  participants  and  that,  indeed,  having  cam- 
eras there  can  make  the  judges,  the  witnesses,  the  jurors,  the  law- 
yers behave  better  than  they  otherwise  would. 

Senator  DeWine.  Better? 

Mr.  Dyk.  Better. 

Senator  DeWine.  Let  me — go  ahead. 

Mr.  Dyk.  I  am  sorry.  Senator.  I  think  that  few  judges  would  go 
to  sleep  with  a  camera  in  the  courtroom.  [Laughter.] 

Senator  DeWine.  One  never  knows.  One  never  knows.  Strange 
things  do  happen. 
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Let  me  just  conclude — and  then  I  will  turn  it  over  to  Senator 
Durbin,  along  this  line,  on  a  quote  that  you  made  which  I  think 
is  particularly  interesting.  This  is  your  quote  and  your  words. 

In  times  past  in  this  country,  people  who  wanted  to  find  out  about  a  case  could 
go  down  to  the  courthouse  and  watch  and  learn.  That  is  not  feasible  anymore.  Now, 
people  who  want  to  watch  the  Federal  courts  will  be  confined  to  secondhand  reports. 

I  think  that  expresses  it  very  well. 
Mr.  Dyk.  Thank  you,  Senator. 
Senator  DeWine.  Senator  Durbin. 

QUESTIONING  BY  SENATOR  DURBIN 

Senator  DURBIN.  Thank  you,  Mr.  Chairman. 

Mr.  Dyk,  let  me  say  at  the  outset,  I  had  an  interesting  experi- 
ence a  week  ago.  I  was  last  Saturday  in  Lake  Forest,  IL.  A  mature 
lady  came  up  to  me  and  said  that  she  had  always  been  fascinated 
with  politics  and  if  she  had  been  bom  20  years  sooner,  she  would 
have  been  a  candidate.  I  said,  well,  can  I  be  so  bold  to  ask  your 
age,  and  she  said,  "I  am  87  years  old."  I  said,  oh,  congratulations. 
She  said,  "Well,  I  am  a  Wellesley  grad,  you  know,  and  we  live  a 
long,  long  time."  It  is  a  testament  to  your  mother  and  her  presence 
here  today  and  it  says  something  about  Wellesley.  I  never  heard 
it  before,  and  now  I  have  two  living  examples  to  point  to. 

I  would  like  to  ask,  since  I  am  so  familiar  with  the  Illinois  nomi- 
nees and  I  have  talked  to  them  about  tiiis,  I  really  would  like  to 
ask,  for  the  record,  about  a  case  which  I  think  would  go  to  some 
of  the  questions  asked  by  the  chairman.  Probably  the  most  notori- 
ous, outstanding,  noteworthy,  you  pick  the  adjective,  law  case  of 
our  generation  was  the  O.J.  Simpson  trial.  Driving  around  the  city 
of  Chicago,  every  cabbie  had  it  on  the  radio,  following  it  every  day, 
and  people  have  gone  back  and  forth  in  their  opinions  about  what 
it  meant  and  what  it  said. 

I  would  like  to  ask  each  of  you,  as  aspiring  judges  or  as  sitting 
judges,  what  lessons  did  America  learn  from  the  O.J.  Simpson 
trial?  Mr.  Dyk. 

Mr.  Dyk.  Well,  I  think  that,  contrary  to  the  views  of  many  peo- 
ple, that  having  the  O.J.  Simpson  trial  on  television  did  teach  the 
public  some  important  lessons,  and  I  think  one  of  the  lessons  that 
it  taught  the  American  public  is  the  importance  of  a  judge  control- 
ling the  judicial  proceedings,  and  that  did  not  happen  to  the  extent 
that  it  should  have  in  the  O.J.  Simpson  trial. 

I  think  it  taught  the  American  public  about  the  importance  of 
having  fairness  in  proceedings,  fairness  on  the  part  of  the  prosecu- 
tor, fairness  on  the  part  of  the  defendant,  and  that  they  saw  that 
the  jury  could  reach  a  verdict  which  many  people  disagreed  with. 
I  think  it  brought  into  the  public  arena  debates  about  the  jury  sys- 
tem, about  how  prosecution  should  be  conducted,  how  defense  law- 
yers should  conduct  themselves,  and  I  think  that  was  very,  very 
important. 

Senator  Durbin.  Thank  you.  Judge  Herndon. 

Judge  Herndon.  Senator,  I  did  not  have  the  opportunity  to 
watch  any  of  that  proceedings,  but  I  know  that  it  seemed  like  ev- 
er3rwhere  that  I  went,  whether  I  was  in  my  courthouse  or  on  the 
street  or  no  matter  where  I  went,  people  wanted  to  talk  about  that 
case.  I  think  that  it  makes  the  case  certainly  for  openness  in  the 
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court  system  and  I  applaud  anyone's  efforts  to  make  our  court  sys- 
tem as  available  and  as  open  to  everyone  as  they  can. 

But  it  also,  I  think,  demonstrated  the  worst  side  of  that,  when 
there  was  not,  apparently,  as  much  control  as  perhaps  there  could 
have  been,  and  the  most  common  characterization  I  can  recall 
hearing  about  that  case  was  the  circus  atmosphere  that  surrounded 
it,  and  I  think  it  taught  us  that  if  you  are  going  to  approach  the 
openness  from  that  standpoint,  a  great  deal  of  control,  because  of 
the  interest  of  the  parties  in  that  litigation,  are  just  as  important 
as  the  public's  right  to  know. 

Senator  DURBIN.  Judge  Pallmeyer. 

Judge  Pallmeyer.  I  think  the  trial  communicated,  at  least  to 
many  Americans,  the  difficulties  and  complications  in  conducting  a 
trial  in  which  so  many  individuals  were  involved  and  had  so  many 
interests.  I  think  it  may  have  perhaps  suggested  or  conveyed  an 
image  of  what  goes  on  in  the  courtroom  that  is  probably  not  con- 
sistent with  what  goes  on  in  most  courtrooms,  whether  they  are 
State  or  Federal.  Rare,  indeed,  is  a  trial,  even  a  difficult  and  vio- 
lent murder  trial,  so  long,  and  rare,  indeed,  does  the  jury  need  to 
wait  so  long  in  order  to  hear  evidence  and  ultimately  deliberate. 
Those  are  delays  that  we  like  to  avoid  wherever  it  is  possible. 

Senator  DuRBiN.  Judge  Scott. 

Judge  Scott.  Like  Judge  Hemdon,  I  did  not  get  to  see  much  of 
the  testimony  or  television  of  it,  but  I,  too,  think  that  it  brought 
home  some  of  the  deficiencies  of  the  system  and  the  need  for  a 
judge  to  keep  control  of  the  trial  itself  and  to  help  move  the  case 
from  beginning  to  end.  In  some  respects,  I  regret  that  if  there  was 
going  to  be  one  case  televised  and  all  of  America  watch  it,  that  it 
was  that  case  rather  than  some  that  are  so  exceptionally  well-tried 
from  everybody's  perspective. 

Senator  Durbin.  Thank  you  for  your  answers  on  that. 

There  is  one  other  element  that  I  always  like  to  reflect  on,  as  a 
former  practicing  attorney  before  a  lot  of  judges,  and  that  is  the 
fact  that  when  you  are  confirmed,  and  I  hope  that  you  all  are  soon, 
you  will  have  a  lifetime  appointment,  and  that  sometimes  leads  to 
a  great  feeling  of  independence,  as  it  should.  That  is  the  nature  of 
the  judiciary.  And  it  sometimes  leads  to  a  change  in  temperament, 
because  folks  are  not  really  going  to  be  held  accountable  as  elected 
officials  might  be. 

If  you  could  each  address  briefly  this  issue  of  judicial  tempera- 
ment and  give  me  your  idea  of  what  is  required  of  you  if  you  attain 
this  position,  I  would  appreciate  it.  Judge  Scott,  if  you  would  start. 

Judge  ScOTT.  Well,  I  do  think  judicial  temperament  is  a  very  im- 
portant feature  for  a  judge  and  to  keep  in  mind  the  importance  of 
treating  the  lawyers,  the  litigants,  the  jurors,  the  court  personnel 
with  courtesy  and  respect.  I  would  hope  that  after  19  years'  experi- 
ence on  the  State  court  and,  I  hope,  a  good  reputation  for  those 
qualities,  that  I  would  not  undergo  a  transformation  and  become 
Attila  the  Hun. 

I  think  something  that  is  helpful,  frankly,  to  me,  is  to  have  some 
people  in  your  life  who  call  me  "Jeanne"  and  not  "Judge"  and  to 
keep  me  down  to  earth,  and  I  do  have  a  base  in  Springfield  of  peo- 
ple who  have  known  me  for  years  who  will  not  be  the  least  bit  im- 
pressed no  matter  what  office  I  hold.  [Laughter.] 
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Senator  DeWine.  We  all  need  people  like  that. 

Senator  DuRBiN.  That  is  right.  Judge  Pallmeyer. 

Judge  Pallmeyer.  All  judges  need  to  be  fair  and  all  judges  need 
to  be  hard  working,  and  I  think  another  characteristic  that  really 
is  appealing  for  judges  is  humility.  I  am  confident  that  I  will  retain 
humility  because  I  think  it  is  an  awesome  responsibility  and  I  be- 
lieve strongly  that  courtesy  to  the  litigants  and  absence  of  arro- 
gance are  absolutely  critical  qualifications. 

Senator  DURBIN.  Judge  Herndon. 

Judge  Herndon.  Senator,  I  certainly  do  not  disagree  with  the 
comments  of  my  colleagues.  I  had  the  opportunity  over  the  nearly 
15  years  I  practiced  law  to  practice  in  a  variety  of  courthouses 
around  the  country.  I  had  the  opportunity  to  see  any  number  of 
judges  and  learn  what  was  good  about  some  and  what  was  bad 
about  some  others. 

Since  the  time  I  have  been  on  the  bench,  I  have  made  every  ef- 
fort to  be  the  kind  of  judge  I  would  have  wanted  to  appear  before 
as  a  trial  lawyer.  I  understand  that,  or,  at  least,  it  is  my  endeavor 
that  if  I  gain  respect  while  on  the  bench,  and  this  has  been  my  phi- 
losophy on  the  State  bench,  that  it  is  not  because  of  an  arbitrary 
rule  requiring  a  certain  demeanor  or  requiring  a  certain  action  in 
the  courtroom  in  the  name  of  decorum.  If  I  attain  respect,  it  will 
be  because  I  have  accorded  people  respect.  It  will  be  because  of  the 
decisions  I  have  made  and  the  way  I  have  handled  my  business. 

As  a  very  minor  point,  I  was  favorably  impressed  to  a  great  ex- 
tent when  you  called  me  the  other  day  to  tell  me  about  this  hearing 
and  you  said,  "Judge  Herndon,  this  is  Dick  Durbin."  You  did  not 
say,  "This  is  Senator  Durbin,"  you  said,  "This  is  Dick  Durbin." 
When  I  call  law  offices  to  schedule  cases,  I  say,  "This  is  Dave  Hern- 
don calling,"  and  I  am  oftentimes  criticized  by  lawyers,  "Why  did 
you  not  tell  my  secretary  you  are  a  judge?"  I  say,  "Because  I  am 
Dave  Herndon." 

Senator  DURBIN.  Thank  you.  Mr.  Dyk,  you  kind  of  started  at  the 
top  here,  according  to  your  resume,  your  first  assignment  as  a  clerk 
in  the  U.S.  Supreme  Court  to  three  Justices,  including  the  Chief 
Justice,  so  you  have  seen  judicial  temperament  at  many  different 
levels.  What  are  your  thoughts  about  it  when  you  are  confirmed? 

Mr.  Dyk.  Well,  that  first  experience  helped  humble  me.  Senator 
Durbin,  and  I  completely  agree  with  you.  I  think  it  is  very,  very 
important  for  a  judge  to  remember  that  he  or  she  is  a  civil  servant. 
That  is  exactly  what  judges  are.  They  have  a  job,  just  like  the  post- 
man. The  postman  delivers  the  mail.  Judges  decide  cases  that  come 
before  them.  I  think  if  you  lose  sight  of  that,  you  really  do  not  be- 
long on  the  bench.  I  think  it  is  absolutely  essential  to  be  as  cour- 
teous as  possible  to  everyone,  to  remember  that  you  have  a  job  to 
do,  to  be  a  jobist,  in  Justice  Holmes'  words,  and  to  do  the  best  you 
possibly  can  at  all  times  and  to  have  people  who  will  keep  you 
humble.  I  am  sure  my  little  league  team  will  help  with  that. 

Senator  DURBIN.  Mr.  Chairman,  we  can  now  say  to  the  attorneys 
of  America,  we  have  them  all  on  the  record.  Thank  you  very  much. 

Senator  DeWine.  Senator  Durbin,  thank  you  very  much. 

Mr.  Dyk,  you  have  been  nominated  to  be  a  circuit  judge  for  the 
Federal  circuit.  Can  you  tell  me  why  you  want  that  job?  For  some 
of  us,  looking  at  the  jurisdiction,  we  might  think  it  might  not  be 
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the  most  interesting  job.  What  prepares  you  for  it,  but  also,  why 
do  you  want  it? 

Mr.  Dyk.  Senator,  I  have  always  wanted  to  be  a  judge  and  I 
think  the  Federal  circuit  is  a  wonderful  court.  I  have  had  the  honor 
to  practice  before  that  court  a  considerable  amount  in  the  last  few 
years.  I  think  I  have  argued  five  times  before  it.  I  have  briefed 
other  cases.  I  guess  I  have  always  been  in  my  practice  someone 
who  has  found  a  patent  case  to  be  as  interesting  as  a  first  amend- 
ment case.  In  each  instance,  there  is  a  challenge 

Senator  DeWine.  It  sounds  like  you  are  in  the  right  court. 
[Laughter.] 

Mr.  Dyk.  I  think  there  is  a  challenge  to  understand  the  case,  and 
I  think  the  Federal  circuit  presents  particular  challenges  because 
I  think  the  cases  are  difficult,  they  require  a  great  deal  of  time  and 
attention,  and  I  would  enjoy  it  and  I  would  particularly  enjoy  being 
part  of  a  process  and  trying  to  make  that  process  work  in  the  best 
possible  way. 

Senator  DeWine.  Objectively — trying  to  stand  back  from  your  ex- 
perience practicing  in  that  court — what  are  the  qualities  that,  as 
a  litigant  or  as  a  practicing  attorney  in  that  court,  you  would  look 
for  in  a  judge  of  that  court? 

Mr.  Dyk.  I  think  a  commitment  to  work  through  the  difficulties 
of  the  cases,  to  understand  them,  I  think  to  try  to  create  a  situa- 
tion where  the  reversal  rate  of  district  courts  is  less  than  it  is  now. 
I  have  heard  percentages  like  a  53-percent  reversal  rate,  which 

Senator  DeWine.  Really? 

Mr.  Dyk  [continuing].  Which  would  be  extraordinary  by  other  cir- 
cuit standards  and  there  is  something  lacking  there  in  communica- 
tion, I  think,  when  that  happens. 

One  of  the  things  that  I  think  that  court  should  strive  for  is  per- 
haps more  emphasis  on  settlement.  It  does  not  have  a  mediation 
program  now,  unlike  many  of  the  other  circuits.  I  had  experience 
with  the  eighth  circuit  mediation  program  recently  and  it  was  ex- 
cellent and  resulted  in  a  settlement. 

Senator  DeWine,  Thank  you  very  much. 

Judge  Hemdon,  just  a  matter  of  curiosity.  I  had  to  check  with 
my  Illinois  expert  here  for  my  recollection  of  history,  but  your  last 
name  is  Hemdon.  As  I  recall.  President  Lincoln's  law  partner  was 
Hemdon.  Is  there  any  relationship  here? 

Judge  Herndon.  I  should  probably  defer  to  my  brother,  who  is 
the  genealogical  expert  in  our  family,  but  it  is  not  a  close  relation- 
ship, Chairman.  As  I  understand  it,  William  Henry  Herndon,  who 
was  Lincoln's  law  partner,  was  my  great-great-great-great-grand- 
father's cousin,  or  something  along  those  lines.  [Laughter.] 

Senator  DeWine.  That  counts.  That  counts. 

Judge  Herndon.  I  am  proud  to  stand  before  you  as  a  Herndon, 
Mr.  Chairman.  Thank  you  very  much. 

Senator  DeWine.  Thank  you.  In  the  lengthy  questionnaire  that 
you  fill  out,  one  of  the  questions  asked  (of  those  who  are  sitting 
judges)  is  how  many  times  have  you  been  reversed  or  afiirmed  with 
criticism?  You  have  listed  the  number  26  here.  What  significance 
should  that  have  to  anyone  looking  at  your  career? 

Judge  Herndon.  Of  course,  I  think  what  is  important  is  the  na- 
ture of  the  particular  cases.  In  my  situation,  I  had  far  more  affir- 
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mations  than  I  had  reversals.  I  had  a  docket  with  well  over  1,200 
cases  during  that  period  of  time.  A  good  number  of  those  cases 
were,  I  have  to  add,  administrative  law  review  cases  and  work 
comp  cases. 

And  after  being  reversed  on  several  occasions  in  those,  and  I 
think  I  had  about  nine  reversals  in  work  comp  cases  alone,  I  finally 
asked  one  of  the  appellate  court  justices  what  I  was  doing  wrong 
and  he  said,  "The  thing  you  are  doing  wrong  is  you  are  not  rubber 
stamping  the  Industrial  Commission.  If  you  affirm  the  Industrial 
Commission,  you  will  be  affirmed.  If  you  reverse  them,  you  will  be 
reversed.  That  panel  does  not  look  at  the  record.  They  do  not  care 
what  the  result  was.  They  simply  affirm  the  Industrial  Commis- 
sion, and  if  you  will  look  at  your  records  and  others,  you  will  find 
that  to  be  the  case." 

Despite  that  advice,  I  felt  confident  that  my  job  was  to  look  at 
the  record,  was  to  determine  what  happened  below  and  did  what 
I  thought  was  the  right  thing  to  do. 

Senator  DeWine.  Thank  you  very  much. 

Judge  Pallmeyer,  you  were  appointed  by  Chief  Justice  Rehnquist 
in  1994  to  a  3-year  term  on  the  judicial  Resources  Committee  of 
the  U.S.  Judicial  Conference.  It  is  my  understanding  this  commit- 
tee studied  the  impact  of  imposing  the  Congressional  Accountabil- 
ity Act  of  1995  on  the  judiciary.  Can  you  tell  me  a  little  bit  about 
that  experience  and  what  you  learned? 

Judge  Pallmeyer.  The  study  was  conducted  in,  as  Congress  di- 
rected, and  I  believe  it  was  in  1996.  What  I  learned  was  a  great 
deal  about  the  way  the  courts  right  now  resolve  employment-relat- 
ed disputes  and  what  things  we  ought  to  be  doing  better  and  what 
things  we  might  be  doing  to  enhance  the  sense  that  employees  are, 
in  fact,  free  to  come  forward  with  concerns  and  get  them  voiced  and 
have  a  resolution. 

Senator  DeWine.  Can  you  elaborate  a  little  bit  on  that?  Just  give 
me  one  example. 

Judge  Pallmeyer.  I  think  it  is  difficult  in  a  court  setting  for  an 
individual  to  come  forward  and  make  a  complaint,  particularly 
where  that  individual  might  be  making  a  complaint  about  a  judge, 
and  that  is  something  that  we  have  to  be  sensitive  to,  just  as  Con- 
gress has  directed,  that  we  make  a  dispute  resolution  form  avail- 
able, and,  in  fact,  we  proposed  and  have  adopted  in  almost  every 
circuit  a  new  dispute  resolution  program  that  identifies  persons  to 
whom  complaints  can  be  made  and  sets  up  a  procedure  in  which 
those  complaints  can  be  made  and  heard. 

Senator  DeWine.  Thank  you  very  much. 

Judge  Scott,  let  me  ask  you  the  same  question  that  I  asked 
Judge  Hemdon.  You  had  to  fill  out  the  same  questionnaire  and  you 
were  asked  how  many  times  you  have  been  reversed  or  affirmed 
with  criticism.  I  think  you  listed  26  times  there  since  1980.  What, 
if  any,  significance  should  that  have  for  anybody  looking  at  your 
record? 

Judge  Scott.  I  think  anyone  who  looks  at  our  record  and  wants 
to  draw  significance  from  the  number  of  reversals  needs  first  to 
know  what  type  of  cases  are  we  hearing  and  what  is  the  scope  of 
the  magnitude  of  the  issues  and  complexity  of  them. 
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Some  judges  can  serve  in  assignments  with  relatively  less  com- 
plex issues  and  never  be  reversed  and  still,  perhaps,  not  be  among 
the  more  respected  members  of  the  local  bench.  So  I  think  you  real- 
ly need  to  know  what  type  of  work  the  judge  is  doing  in  order  to 
draw  significance.  The  raw  number  may  seem  a  little  high,  but, 
hopefully,  the  percentage  is  not  out  of  line. 

Senator  DeWine.  Let  me  ask  you  and  Judge  Hemdon  both  a 
question.  Do  you  think  that  the  questionnaire  that  you  fill  out 
gives  you  an  adequate  opportunity  to  explain  that? 

Judge  Scott.  Well,  it  would  be  helpful  to  at  least  note  the  num- 
ber of  times  when  it  has  been  affirmed  or  the  percentage.  I  have 
been  on  the  bench  19  years  and  I  believe  I  have  been  affirmed  over 
80  percent  of  the  time,  but  you  only  ask  for  the  reversals. 

Senator  DeWine.  We  can  take  that  up  with  the  committee.  That 
is  a  pretty  good  point.  That  is  a  good  point. 

Senator  Durbin. 

Senator  DuRBiN.  I  have  no  further  questions  of  the  panel  at  this 
point. 

Senator  DeWine.  I,  unfortunately  for  the  panel,  have  a  couple 
more  questions  that  I  would  like  to  ask.  Judge  Hemdon,  can  you 
describe  your  role  in  the  Southern  Poverty  Law  Center  and  what 
the  purpose  of  that  organization  is? 

Judge  Herndon.  Sure.  As  I  understand  the  organization,  I  do 
not  know  a  lot  about  it,  it  is  an  organization  that  strives  for  civil 
rights.  I  received  a  solicitation  in  the  mail  one  day  that  talked 
about  teaching  tolerance  in  schools,  teaching  people  to  get  along  re- 
gardless of  their  race.  I  felt  it  was  a  good  program.  I  sent  them  a 
contribution  and  I  got  in  the  mail  a  membership  card.  So  when  the 
questionnaire  asked  me  if  I  was  a  member  of  something,  I  had  a 
membership  card  in  hand  and  I  thought,  well,  I  guess  I  am  a  mem- 
ber of  this.  I  have  not  attended  any  meetings.  I  have  never  been 
involved  in  the  organization,  other  than  simply  sending  them  a 
contribution  for  their  teaching  and  tolerance  program. 

Senator  DeWine.  Judge  Scott,  would  you  please  explain  your  role 
and  purpose  in  revising  the  Illinois  Supreme  Court  rules  on  judicial 
conduct  during  the  time  you  served  as  chair  of  the  Illinois  Supreme 
Court's  Committee  on  Judicial  Conduct? 

Judge  Scott.  Yes,  Senator.  Actually,  when  I  was  chair  of  the 
committee,  we  did  not  revise  the  rules,  but  I  was  a  member  of  the 
committee  when  we  did.  The  committee  was  set  up  specially  by  the 
Illinois  Supreme  Court  and  given  a  mandate  to  look  at,  I  believe, 
three  of  the  canons  of  ethics  in  Illinois  plus  consider  adding  a  pre- 
amble to  the  code  of  ethics,  and  that  was  done  at  the  supreme 
court's  request  following  some  changes  in  the  model  code  nation- 
ally. 

So  we  met  a  number  of  times.  We  had  representation  from 
throughout  the  State  The  diversity  of  Illinois  is  very  interesting  on 
these  kinds  of  things,  and  we  struggled  through  and  made  rec- 
ommendations to  the  Court.  The  Court  accepted  in  total  sum  and 
modified  some  of  our  recommendations.  But  we  had  a  mandate  to 
look  at,  I  believe,  three  canons  plus  consider  adding  a  preamble 
and  defining  terms,  which  we  did. 

Senator  DeWine.  Thank  you  very  much. 
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Mr.  Dyk,  Chairman  Hatch  has  asked  me  to  ask  you  a  series  of 
questions,  which  I  am  now  about  to  read  to  you.  These  are  ques- 
tions that  Senator  Hatch  would  Uke  for  you  to  answer. 

In  Phillips  V.  Washington  Legal  Foundation,  the  Supreme  Court 
recently  ruled  that  so-called  lOLATA  interest  funds  which  pool 
small  client  trust  accounts  to  earn  interest  must  follow  the  prin- 
cipal deposited  in  those  accounts.  While  it  is  hardly  a  novel  ruling 
that  interest  follows  principal,  there  has  been  considerable  debate 
over  whether  the  use  of  these  accounts  constitutes  a  taking.  Do  you 
have  any  comments  with  respect  to  this  case  or  the  takings  issue 
the  fifth  circuit  will  soon  need  to  address? 

Mr.  Dyk.  My  firm  has  been  involved  in  that  case,  though  I  have 
not  been  personally.  It  is  a  very  important  case.  It  presents  a  very 
difficult  issue,  and  I  think  the  whole  takings  area  is  becoming  more 
and  more  important  and  it  remains  quite  complex,  as  I  think  the 
takings  issue  in  that  particular  case  will  be  on  the  remand.  There 
is  an  argument  as  to  whether  the  Penn  Central  factors  should  be 
followed  or  whether  those  can  be  dispensed  with,  and  I  think  there 
is  a  certain  lack  of  clarity  in  the  law  and  that  we  would  all  benefit 
from  further  Supreme  Court  decisions  on  that  subject. 

Senator  DeWine.  As  you  know,  many  modem  takings  clause 
cases  involve  so-called  regulatory  takings.  When  confronted  with  a 
regulatory  takings  case,  what  basic  principles  would  you  apply  in 
determining  whether  a  taking  has  occurred? 

Mr.  Dyk.  I  think  the  job  of  a  junior  Federal  judge  on  the  Federal 
circuit,  first  of  all,  is  to  follow  the  Supreme  Court,  and  in  the  Lucas 
case  and  in  the  Dolan  case,  the  Supreme  Court  has  given  us  con- 
siderable guidance  as  to  how  to  approach  that.  But  the  regulatory 
takings  issue  is  a  very  important  question  and  it  seems  clear  that 
if  the  entire  economic  use  has  been  destroyed  as  a  result  of  the  reg- 
ulation, that  there  in  many  circumstances  is  going  to  be  a  claim. 

What  is  not  so  clear  and  needs  to  be  clarified  is  what  is  the  situ- 
ation if  the  regulatory  action  does  not  deprive  the  owner  of  the  en- 
tire economic  use.  Of  course.  Justice  Scalia  has  suggested  there 
may  be  differences  between  land  and  personal  and  a  wide  variety 
of  factors  that  need  to  be  considered. 

Senator  DeWine.  In  your  opinion,  should  the  normal  presump- 
tion of  constitutionality  that  is  given  to  statutes  and  regulations 
apply  to  such  regulations  that  give  rise  to  potentially  compensable 
takings? 

Mr.  Dyk.  Well,  if  I  understand  the  Supreme  Court  correctly  and 
the  Chief  Justice's  remark  in  the  Dolan  case,  that  there  is  under 
these  circumstances  not  a  presumption  of  constitutionality  but  that 
it  has  to  be  approached  on  a  de  novo  basis. 

Senator  DeWine.  Finally,  the  Bill  of  Rights  in  large  part  protects 
citizens  from  government  excesses  or  abuse.  The  first  amendment, 
for  example,  prohibits  government  from  regulating  our  speech  or 
forcing  us  to  worship  in  any  particular  fashion.  Similarly,  the  fifth 
amendment  prohibits  the  government  from,  among  other  things, 
forcing  us  to  testify  against  ourselves.  That  amendment,  of  course, 
also  prevents  the  government  from  taking  our  property  without 
just  compensation. 

You  have  engaged  in  considerable  first  amendment  litigation  in 
your  practice.  Could  you  identify  for  us  the  similarities  you  see,  if 
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you  think  any  exist,  between  the  first  amendment's  protection  of 
speech  and  the  fifth  amendment's  protection  of  private  property? 

Mr.  Dyk.  Well,  the  Chief  Justice  has  himself  addressed  that 
question,  suggesting  that  both  provisions  are  in  the  Bill  of  Rights 
and  that  both  provisions  deserve  special  attention  as  a  result  of 
that. 

Senator  DeWine.  I  have  two  additional  questions  from  Senator 
Thurmond.  So  even  though  there  are  only  two  of  us  up  here — 
[Laughter.] 

Mr.  Dyk,  I  understand  that  you  have  been  a  member  of  the 
board  of  directors  of  People  for  the  American  Way  for  many  years. 
Please  explain  why  you  joined  the  board  of  directors  and,  generally, 
your  interest  in  thds  organization. 

Mr.  Dyk.  I  was  invited  to  join  the  board  of  directors  in  the  after- 
math of  a  litigation  that  I  became  involved  in  through  People  for 
the  American  Way.  I  thought  that  People  for  the  Ainerican  Way 
did  some  interesting  and  important  things.  I  did  not  agree  with  ev- 
erything that  People  for  the  American  Way  did.  In  fact,  one  of  my 
early  experiences  with  the  organization  was  to  have  a  very  heated 
debate  within  the  organization  about  whether  the  People  for  the 
American  Way  should  continue  to  endorse  the  fairness  doctrine.  My 
own  view  was  then  and  continues  to  be  that  the  fairness  doctrine 
is  unconstitutional  and  People  for  the  American  Way  endorsed  it. 
I  think  it  is  a  valuable  organization.  I  think  it  was  a  valuable  orga- 
nization. I  did  not  agree  with  ever3rthing  it  did. 

Senator  DeWine.  Let  me  follow  up.  Senator  Thurmond's  next 
question  covers  this  to  some  extent,  or  you  have  already  covered  it 
a  little  bit,  but  I  want  to  get  more  particular.  Senator  Thurmond 
asks,  are  you  aware  of  any  cases  taken  or  amicus  briefs  filed  by 
the  People  for  the  American  Way  while  you  were  on  the  board  of 
directors  that  you  did  not  agree  with? 

Mr.  Dyk.  Well,  certainly  the  position  in  the  fairness  doctrine 
cases  where  they  were  on  the  other  side  from  me  in  litigation  was 
a  primary  example  of  that.  The  board  was  generally  not  asked  to 
pass  on  whether  particular  cases  should  be  filed.  It  was  a  board  of 
about  50  people.  Those  decisions  were  made  by  the  president  of  the 
organization  and  sometimes  in  consultation  with  the  executive 
committee. 

Senator  DeWine.  It  was  actually  just  made  by  the  president? 

Mr.  Dyk.  Most  of  them  were  just  made  by  the  president,  and  if 
he  had  something  particularly  difficult,  he  would  consult  with  the 
executive  committee.  I  was  not  a  member  of  the  executive  commit- 
tee. 

Senator  DeWine.  It  was  not  an  amicus  committee,  or — I  mean, 
it  was  just  basically  the  president? 

Mr.  Dyk.  Well,  the  president  in  consultation  with  his  staff,  in- 
cluding the  litigation  director,  but  there  was  no  amicus  committee 
or  an5^hing  like  that. 

Senator  DeWine.  Senator  Durbin. 

Mr.  Dyk.  Senator,  could  I  clarify  just  one  answer  I  gave  to  you? 

Senator  DeWine.  Absolutely. 

Mr.  Dyk.  I  would  not  want  to  leave  my  colleagues  in  the  Federal 
Circuit  with  the  impression  that  the  reversal  rate  was  53-percent 
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overall  for  the  entire  court.  I  was  referring  to  intellectual  property 
cases.  I  do  not  think  I  made  that  clear. 

Senator  DeWine.  Thank  you  very  much.  I  appreciate  that.  Do 
any  of  the  members  of  the  panel  want  to  add  anything  else?  Judge. 

Judge  Scott.  No,  Senator,  I  do  not. 

Senator  DeWine.  The  record  will  remain  open.  The  procedure  of 
the  committee  is  that  you  may  receive  additional  written  questions 
from  members  of  the  committee,  so  you  can  be  prepared  for  that 
possibly  occurring.  The  record  will  remain  open  for  additional  ques- 
tions until  the  close  of  business  tomorrow,  July  17.  We  thank  the 
second  panel  very  much. 

Mr.  Dyk.  Thank  you. 

Judge  Herndon.  Thank  you,  Mr.  Chairman  and  Senator  Durbin. 

Judge  Pallmeyer.  Thank  you  very  much. 

Judge  Scott.  Thank  you. 

Senator  DeWine.  Let  me  invite  our  second  panel  to  start  coming 
up.  First  will  be  Carl  Barbier,  of  Louisiana,  to  be  U.S.  District 
Judge  for  the  Eastern  District  of  Louisiana.  Our  second  member  of 
the  panel  will  be  Judge  Grerald  Bruce  Lee,  of  Virginia,  to  be  U.S. 
District  Judge  for  the  Eastern  District  of  Virginia.  Our  third  wit- 
ness will  be  Nora  Manella,  of  California,  to  be  U.S.  District  Judge 
for  the  Central  District  of  California.  And  our  fourth  member  of  the 
panel  will  be  Patricia  A.  Seitz,  of  Florida,  to  be  U.S.  District  Judge 
for  the  Southern  District  of  Florida. 

I  would  ask  the  third  panel  to  remain  standing  and  to  raise  your 
right  hand,  please.  Do  you  swear  the  testimony  you  shall  give  in 
this  hearing  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you,  God? 

Mr.  Barbier.  I  do. 

Judge  Lee.  I  do. 

Ms.  Manella.  I  do. 

Ms.  Seitz.  I  do. 

Senator  DeWine.  Please  be  seated.  Thank  you  very  much. 

We  will  follow  basically  the  same  procedure.  Mr.  Barbier,  of  Lou- 
isiana, you  can  start  off.  I  will  just  go  from  my  left  to  the  right  and 
ask  any  of  you  to  make  any  opening  statement  that  you  would  like 
to  make.  If  you  have  anybody  in  the  audience  who  has  not  been 
introduced  that  you  would  like  to  introduce,  you  certainly  are  wel- 
come to  do  that  and  we  encourage  you  to  do  that.  Thank  you  for 
joining  us.  Thank  you  for  your  patience. 

TESTIMONY  OF  CARL  J.  BARBIER,  OF  LOUISIANA,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  EASTERN  DISTRICT  OF  LOUISIANA 

Mr.  Barbier.  Thank  you,  Mr.  Chairman,  members  of  the  commit- 
tee. I  want  to  first  thank  the  committee  for  conducting  this  hear- 
ing. I  would  like  to  especially  thank  Senator  Breaux  and  Landrieu, 
who  were  here  earlier  to  help  introduce  me  and,  of  course,  for  rec- 
ommending me  for  this  position,  and  also  Congressman  Jefferson, 
who  was  here. 

I  might  mention  that  it  is  my  understanding  that  Congressmen 
Livingston,  Tauzin,  and  John,  although  they  could  not  be  here,  ei- 
ther have  or  will  send  letters  of  support  on  my  behalf. 

Senator  DeWine.  And  those  certainly  will  be  made  a  part  of  the 
record. 
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Mr.  Barbier.  I  appreciate  that,  Mr.  Chairman. 

I  think  the  committee  has  already  met  my  wife  of  31  years, 
Peggy.  She  is  here.  I  would  like  to  introduce  several  dear  friends 
who  are  here  and  have  come  a  long  way  with  me  and  they  have 
not  been  introduced.  Hank  and  Celie  Linden  from  Baton  Rouge, 
Leah  Grierry,  also  from  Baton  Rouge,  and  Ken  Carter  from  New 
Orleans. 

Unfortunately,  my  three  children,  all  of  whom  are  now  grown 
and  very  much  engaged  in  their  own  work  activities,  could  not  be 
here.  My  6-year-old  granddaughter,  Haley,  also  could  not  be  here, 
to  her  great  regret  because  her  dream  already  is  to  see  the  White 
House  and  the  Capitol,  and  she  made  me  promise  to  bring  her 
photos  back,  and  I  will. 

Senator  DeWine.  It  sounds  like  another  trip. 

Mr.  Barbier.  Another  trip,  right.  My  mother  and  father,  Mary 
and  Walter  Barbier,  could  not  be  here,  but  I  know  they  are  here 
with  me  in  spirit,  and  thank  you,  Mr.  Chairman. 

Senator  DeWine.  Thank  you  very  much. 

Judge  Lee. 

TESTIMONY  OF  GERALD  BRUCE  LEE,  OF  VIRGINIA,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  EASTERN  DISTRICT  OF  VIRGINIA 

Judge  Lee.  Thank  you,  Mr.  Chairman  and  Senator  Durbin.  I 
would,  first  of  all,  like  to  thank  the  committee  for  convening  the 
hearing.  I  would  like  to  thank  Senators  Robb  and  Warner  for  their 
remarks  and  for  their  confidence  with  respect  to  this  nomination. 

I  would  like  to  introduce  just  briefly,  with  a  little  indulgence,  the 
love  of  my  life,  Ms.  Edna  Ruth  Vincent,  my  wife.  My  brother,  Mert, 
and  my  sister,  Karen,  are  over  here,  my  Aunt  Louise,  my  brother- 
in-law,  Tyrone.  I  have  a  cousin,  June  Cooper,  who  is  the  Personnel 
Director  of  the  U.S.  Sentencing  Commission  and  she  was  here  ear- 
lier, my  sister-in-law,  Dorothy  Rodgers,  and  my  best  friends,  Ty- 
rone and  Pamela  Harris. 

I  have  my  court  support  staff  here,  Nancy  Christiansen — if  they 
would  all  stand  when  their  names  are  called — Nancy  Christiansen, 
James  Haynes,  my  court  security  officer,  Ometta  Campbell,  my 
probation  officer,  and  all  my  law  clerks.  Heather  Garrow,  Savalle 
Sims,  O'Kelly  McWilliams,  Martin  Conway,  Robert  Gamier, 
and 

Senator  DeWine.  Senator  Durbin  says,  no  court  today,  right? 
[Laughter.] 

Judge  Lee.  No  court  today.  They  are  here  with  me  today. 

And  as  Senator  Robb  acknowledged,  the  day  I  received  the  call 
from  the  committee  was  the  day  that  we  laid  to  rest  my  father, 
James  Lee,  and  I  would  like  to,  for  his  memory,  mention  his  name 
and  my  mother's  name,  Carrie  Bemice  Green.  Because  of  them,  I 
am  here  today,  and  I  thank  you  so  much  for  your  time. 

Senator  DeWine.  Thank  you  very  much. 

Ms.  Manella. 
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TESTIMONY  OF  NORA  M.  MANELLA,  OF  CALIFORNIA,  TO  BE 
U.S.  DISTRICT  JUDGE  FOR  THE  CENTRAL  DISTRICT  OF  CALI- 
FORNIA 

Ms.  Manella.  Thank  you,  Senator.  I,  too,  of  course  would  like 
to  thank  the  committee  for  inviting  me  here  today  and  would  like 
to  thank  Senator  Feinstein  for  her  recommendation. 

As  a  spinster,  I  feel  at  something  of  a  competitive  disadvantage 
to  these  candidates.  [Laughter.] 

I  would  love  to  be  introducing  my  adoring  and  supportive  spouse 
and  my  talented  and  accomplished  children,  but  since  I  am  unable 
to  do  that,  I  would  simply  like  to  pay  tribute  to  my  parents,  my 
extraordinary  mother,  Nancy  Manella,  who  is  in  Los  Angeles,  and 
my  late  father,  Arthur  Manella,  the  co-founder  of  the  law  firm  of 
Irell  and  Manella,  who  passed  away  before  this  nomination  but 
who,  again,  is  with  me  in  spirit. 

Senator  DeWine.  Thank  you  very  much. 

Judge  Lee.  Senator  DeWine,  I  forgot  to  mention  that  my  son, 
Max,  and  my  daughter-in-law,  Barbara,  could  not  be  here. 

Senator  DeWine.  I  am  glad  you  remembered  that.  [Laughter.] 

Ms.  Seitz. 

TESTIMONY  OF  PATRICIA  A.  SEITZ,  OF  FLORIDA,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF  FLORIDA 

Ms.  Seitz.  Mr.  Chairman,  I,  too,  am  very  grateful  to  this  commit- 
tee for  the  opportunity  to  appear  here  today.  I  have  no  prepared 
remarks.  I  am  very  honored  by  the  kind  words  of  Senator  Graham 
and  Senator  Mack  and  Congressman  Ramstad.  I  feel  incredibly 
honored  to  be  Senator  Graham's  choice  and  I  am  just  pleased  to  be 
here. 

If  I  may  have  your  indulgence,  there  were  two  people  that  were 
not  mentioned.  One  is  my  close  colleague  and  friend  from  ONDCP, 
the  chief  of  staff,  Janet  Crist,  if  she  will  stand,  and  I  would  like 
to  mention  my  father.  Gen.  Richard  Seitz,  who  is,  unfortunately, 
not  able  to  be  here.  He  really  wanted  to  be  here,  and  following  Ms. 
Manella's  comments,  I,  too,  would  like  to  respect  the  memory  of  my 
mother,  who  died  20  years  ago,  Betty  Merrill  Seitz. 

Senator  DeWine.  Thank  you  all  very  much. 

QUESTIONING  BY  SENATOR  DEWINE 

Let  me  ask  you  all  just  a  general  question,  and  that  has  to  do 
with  what  we  call  judicial  temperament.  I  am  never  sure  exactly 
what  that  means,  so  I  am  going  to  let  you  define  it  for  me.  What 
does  that  mean,  and  what  should  we  look  for  on  the  bench  from 
a  judge  in  regard  to  judicial  temperament?  We  will  just  start,  I 
guess,  from  my  right  this  time.  Ms.  Seitz. 

Ms.  Seitz.  Mr.  Chairman,  three  things  stand  out  for  me  as  far 
as  a  judge.  The  first  is  patience,  the  next  is  objectivity,  and  the 
third  is  diligence,  and  you  demonstrate  those  by  doing  your  home- 
work, when  people  come  before  you,  actually  listening  to  what  they 
have  to  say,  treating  everyone  that  is  within  your  sphere  with  re- 
spect, so  that  as  they  leave,  having  had  a  contact  with  the  judicial 
system,  they  felt  that  they  got  a  full  and  fair  hearing,  and  if  a 
judge  does  that,  I  think  that  they  demonstrate  judicial  tempera- 
ment. 
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Senator  DeWine.  Ms.  Manella. 

Ms.  Manella.  Senator,  I  have  been  told  that  the  shortest  period 
of  time  that  scientists  have  learned  to  measure  is  the  period  of 
time  it  takes  a  sitting  judge  to  forget  what  it  was  like  to  be  a  prac- 
ticing lawyer.  That,  no  doubt,  reflects 

Senator  DeWine.  Those  of  us  who  have  practiced  have  seen  that, 
yes.  [Laughter.] 

I  am  sure  it  is  rare,  but  we  have  seen  it. 

Ms.  Manella.  I  have  had  the  benefit  of  being  on  both  sides  of 
the  well  and  of  actually  flip-flopping.  That  is,  I  was  a  practicing 
lawyer  and  a  practicing  prosecutor  for  a  number  of  years,  then  a 
State  court  judge  for  4  years,  and  then  back  on  the  other  side  of 
the  well.  I  would  like  to  believe  that  during  the  4  years  I  spent  on 
the  State  court,  I  developed  some  techniques  for  overcoming  the 
kinds  of  frustrations  that  I  think  lead  to  a  lack  of  judicial  tempera- 
ment. And  in  my  current  position  with  240  of  my  lawyers  appear- 
ing daily  in  the  Federal  courts,  I  have  a  bird's  eye  view  of  the  expe- 
riences that  they  face  before  the  various  judges. 

I  agree  with  Ms.  Seitz  that  civility,  preparation,  and  courtesy  are 
essential.  They  make  everyone's  life  go  more  smoothly  and  I  think 
judges  simply  have  to  develop  the  skills  to  allow  them  to  overcome 
any  tendencies  they  have  to  be  short,  to  be  uncivil,  to  be  unpro- 
fessional. 

Senator  DeWine.  Judge  Lee. 

Judge  Lee.  Mr.  Chairman,  I  think  that  judicial  temperament  is 
the  idea  that  a  judge  should  be  patient,  dignified,  and  courteous  to 
all  litigants  who  appear  and  witnesses  who  appear  in  their  court- 
room, to  be  prepared  with  the  law,  to  be  patient  as  the  witnesses 
present  their  cases,  to  listen,  and  to  be  concerned  with  fairness 
with  respect  to  how  your  decision  is  announced  and  remember  that 
your  decision  impacts  people,  impacts  businesses,  and  what  I  would 
always  like  when  anyone  appeared  before  me  is  that  for  the  person 
who  lost,  the  loser  to  believe  that  they  had  a  fair  trial,  that  I  lis- 
tened, and  even  though  they  may  disagree  with  my  decision,  they 
would  think  they  were  treated  fairly.  I  believe  that  is  the  essence 
of  judicial  temperament. 

Senator  DeWine.  Mr.  Barbier. 

Mr.  Barbier.  Thank  you,  Mr.  Chairman.  I  think  I  was  fortunate, 
because  my  first  real  job  out  of  law  school  was  as  a  law  clerk  for 
a  Federal  district  judge  in  New  Orleans  by  the  name  of  Fred  J. 
Cassibry,  and  all  persons  from  Louisiana  who  knew  the  late  Judge 
Cassibry  knew  what  a  wonderful  human  being  he  was  and  how  he 
was  able  to  maintain  firm  control  of  his  courtroom  yet  treat  all  per- 
sons, lawyers,  litigants,  and  witnesses  who  came  before  him  with 
the  greatest  dignity  and  respect  and  courteousness.  So  he  would  be 
and  he  is  my  role  model. 

I  also  recently  was  in  the  courtroom  of  a  State  court  judge  in  the 
New  Orleans  area  who  is  a  friend  of  mine  and  he  took  me  behind 
the  bench  during  a  recess  to  show  me  a  little  sign  that  he  keeps 
in  front  of  him  at  all  times  that  he  said  his  wife  gave  him  after 
he  took  the  bench  and  it  said,  "Three  rules  to  follow:  No.  1,  be  pre- 
pared; No.  2,  think  before  you  speak;  and  No.  3,  never  take  yourself 
too  seriously."  I  think  that  is  probably  good  advice  for  all  of  us  and 
I  would  hope  to  abide  by  that,  also. 
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Senator  DeWine.  Thank  you  very  much. 

Judge  Lee,  let  me  ask  the  question  that  I  asked  our  two  other 
sitting  judges  in  the  previous  panel.  As  you  know,  you  were  re- 
quired to,  in  the  questionnaire  that  you  filled  out,  to  list  the  cases 
where  you  have  been  reversed  or  cases  where  you  have  been  criti- 
cized. I  wonder  if  you  could  tell  me  what  significance  that  should 
have  for  anyone  judging  your  record. 

Judge  Lee.  Well,  I  think  that  it  certainly  is  important  to  consider 
my  judicial  performance.  Like  Judge  Scott,  I  would  say  that  I  ac- 
knowledge that  I  am  not  always  right  and  that  I  do  not  know  ev- 
erything, and  that  is  what  the  Supreme  Court  and  the  Court  of  Ap- 
peals are  supposed  to  do.  They  are  supposed  to  review  my  deci- 
sions, and  if  I  have  erred,  to  correct  them,  and  I  learn  from  them 
and  move  forward. 

As  a  trial  judge  in  a  large  urban  area,  it  is  important  for  the 
committee  to  note  that  I  am  responsible  for  1,500  cases  per  year 
and  I  have  done  that  for  6  years.  So  in  weighing  the  percentage 
of  affirmances,  it  is  important  to  note  that  I  have  also  been  af- 
firmed a  number  of  times  in  very  complex  cases  by  the  Supreme 
Court  of  Virginia  and  Court  of  Appeals. 

But,  as  I  said,  I  think  it  is  sometimes  right,  sometimes  wrong, 
but  never  indecisive.  [Laughter.] 

Senator  DeWine.  Grood  answer.  And  the  unspoken  thing  is,  and 
we  cannot  say  this  to  the  Court  of  Appeals  or  the  Supreme  Court, 
but  sometimes  they  are  just  wrong.  I  will  not  ask  you  to  comment 
on  that,  but  I  can.  [Laughter.] 

Senator  Durbin. 

Senator  Durbin.  Thank  you  very  much. 

QUESTIONING  BY  SENATOR  DURBIN 

You  are  at  an  unfair  advantage  because  you  heard  questions 
asked  to  the  previous  panel,  but  I  have  been  fascinated,  of  all  the 
people  we  have  interviewed  for  the  Federal  bench,  I  have  asked 
them  all  that  same  question  that  I  am  going  to  ask  you  because 
I  think  if  most  Americans  were  asked  to  identify  one  trial  that  they 
could  remember,  it  would  be  the  O.J.  Simpson  trial,  and  I  would 
like  to  ask  you  first,  Ms.  Seitz,  if  you  would  tell  us,  what  did  Amer- 
ica learn  from  the  O.J.  Simpson  trial? 

Ms.  Seitz.  I  cannot  speak  for  all  of  America,  Senator.  I  can  give 
you  my  reaction.  I  chose  not  to  watch  the  trial  because  I  was  very 
embarrassed  on  behalf  of  the  legal  profession.  I  felt  that  it  did  not 
demonstrate  what  we  should  be  doing  in  the  way  of  promoting  fast, 
efficient  administration  of  justice. 

Having  said  that,  out  of  every  negative  situation,  we  can  always 
find  a  positive,  and  I  think  the  earlier  panels  mentioned  that.  We 
may  have  seen  the  way  not  to  do  it,  and  in  that,  had  an  oppor- 
tunity to  see  the  complexity  that  is  involved  in  the  judicial  system 
and  in  weighing  the  questions  of  guilt  and  innocence  and  that  it 
is  not  easy  to  make  those  decisions.  Hopefully,  everyone  gained 
greater  respect  for  the  role  that  the  jury  plays  in  our  judicial  sys- 
tem and  how  tough  it  is  to  be  a  juror. 

Senator  Durbin.  Ms.  Manella. 

Ms.  Manella.  Well,  a  few  disclaimers,  Senator.  Of  course,  I  used 
to  sit  on  the  court  where  that  case  was  tried.  The  judge  is  a  former 
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colleague  of  mine.  Mr.  Cochran  had  argued  motions  before  me,  not 
successfully,  I  might  add.  I  was  friends  with  some  of  the  people 
from  one  of  the  networks  who  covered  it,  and  I,  too,  did  not  watch 
a  second  of  it  on  television.  I  did  not  fear  that,  living  where  I  lived 
and  being  across  the  street  from  camp  O.J.,  where  the  cameras 
were  set  up,  that  there  would  be  anything  about  that  case  that 
would  not  be  brought  to  my  attention. 

I  think  that  one  should  be  chary  in  attempting  to  discern  any 
universal  lessons  from  that  trial.  I  believe  it  was  an  aberration  in 
many,  many  ways.  I  can  say  as  something  of  an  authority  on  crimi- 
nal cases  in  Los  Angeles  Superior  Court,  it  was  not  tjrpical  in  any 
way,  shape,  or  form,  and  that  to  take  an  extraordinary  case  like 
that,  which  was  extraordinary  for  a  variety  of  reasons,  and  I  think 
we  all  understand,  and  to  try  to  derive  too  many  universal  lessons 
from  it,  I  think  would  be  a  mistake. 

Senator  DURBIN.  Judge  Lee. 

Judge  Lee.  Senator  Durbin,  I  think  that  the  Simpson  case,  and 
again,  we  are  here  now  reflecting  upon  it  from  our  own  perspective, 
I  think  that  for  a  Virginia  jurist  looking  at  the  way  the  case  was 
managed,  that  they  are  second-guessing  that  we  might  have  done 
with  respect  to  some  of  the  decisions  made  about  the  management 
of  the  case. 

I  think  what  the  public  has  learned  from  the  system  is  the  im- 
portance of  the  criminal  justice  system,  the  importance  of  jury  serv- 
ice, the  hardships  of  jury  service,  and  I  think,  as  a  judge,  what  I 
learned  was  that  there  are  lessons  to  be  learned  with  respect  to 
managing  a  high-profile  case  and  ways  to  manage  it  efficiently  that 
preserve  the  rights  of  the  defendant  on  trial  and  the  common- 
wealth to  present  their  case.  It  is  not  something  we  would  ever  do 
in  Virginia.  It  is  rare.  We  sequestered  maybe  one  jury  in  22  years 
in  my  county,  and  we  have  had  complex,  high-profile  cases.  We  just 
do  not  do  it  that  way. 

Senator  DURBIN.  Mr.  Barbier,  first,  let  me  say  that  I  have  some 
difficulty  with  your  name  because  my  brother-in-law  has  the  same 
name  and  pronounces  it  Barbier,  but  Mr.  Barbier — Louisiana 

Mr.  Barbier.  Thank  you,  but  an3^hing  would  do  today.  [Laugh- 
ter.] 

Senator  DeWine.  You  know  the  venue. 

Mr.  Barbier.  Senator,  in  Louisiana,  we  do  not  have  TV  cameras 
in  the  courtroom,  with  very  rare  exceptions  of  some  limited  cov- 
erage on  a  case-by-case  basis  in  the  appellate  courts.  But  in  trial 
courts,  there  is  no  coverage,  TV  cameras  in  the  courts,  either  State 
or  Federal.  So  I  have  no  personal  experience. 

With  regard  to  the  O.J.  case,  not  having  watched  the  trial  but, 
obviously,  watching  news  reports  and  hearing  the  commentators  on 
it  on  the  nightly  news  reports,  I  think  the  lesson  to  be  learned 
there  is  it  shows  the  need  for  a  trial  judge  to  take  control  of  the 
case,  control  of  the  courtroom,  and  manage  the  case,  and  I  am  not 
trying  to  be  critical  of  that  particular  judge,  but  perhaps  there  was 
some — and  I  am  not  familiar  with  the  procedural  rules  in  Califor- 
nia enough  to  know  whether  there  are  some  procedural  rules  that 
mandated  certain  of  the  rulings  that  he  made. 

But  my  lesson  from  it  is  that  it  does  not  and  should  not  have  to 
take  that  long  to  try  a  murder  case.  I  see  in  Federal  courts,  one 
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judge  in  New  Orleans  that  I  know,  a  Federal  judge,  said  that  case 
would  have  been  over  in  2  or  3  weeks.  In  a  State  court,  the  crimi- 
nal court  judge  in  New  Orleans  said  it  would  have  been  over  in  3 
days.  Now,  that  may  be  a  little  bit  of  exaggeration,  but  I  think  the 
point  is  that  it  teaches  us  about  the  need  for  management  and  ac- 
tive management  in  the  courtroom. 

Senator  DURBIN.  Thank  you.  One  of  the  enduring  symbols  of  jus- 
tice in  America  is  a  statue  involving  the  woman  holding  the  scales 
with  the  blindfold,  hoping  to  say  to  all  that  our  system  of  justice 
is  blind  to  those  elements  which  may  separate  us,  that  we  come  to 
the  courtroom  in  equal  status,  and  I  think  those  of  us  on  this  panel 
feel  personally  a  responsibility  to  address  that  from  time  to  time 
and  to  ask  those  who  would  be  in  the  role  of  judge  whether  they 
feel  that,  in  fact,  our  system  of  justice  is  attaining  that  goal  in 
terms  of  treating  all  in  the  courtroom  equally.  Of  course,  that  goes 
beyond  the  obvious  questions  of  gender  and  race  and  ethnic  back- 
ground and  religion  to  the  question  of  whether  the  poor  have  as 
much  chance  in  the  U.S.  judicial  system  as  those  who  are  very 
wealthy. 

I  would  just  like  to  know  your  thoughts  on  where  we  are  today 
and  whether  you  think  we  are  meeting  that  goal  or  still  have  a  way 
to  go.  Ms.  Seitz. 

Ms.  Seitz.  Senator  Durbin,  I  think  that  that  is  an  unending 
quest,  justice  for  all.  I  think  that  each  day  that  we  make  a  commit- 
ment to  that  quest,  we  are  better.  Each  day  that  we  follow  through 
with  that  commitment,  we  are  better.  As  long  as  we  do  not  have 
equal  access  to  the  courts,  we  erode  that  basic  principle  upon  which 
tWs  country  was  established. 

I  am  pleased,  particularly  in  the  State  of  Florida,  some  of  the 
creative  ways  that  we  have  developed  to  take  lawyers  back  to  our 
roots  of  being  intimately  involved  in  our  community,  providing  do- 
nated legal  services  to  ensure  access  to  the  courts,  and  when  I  was 
president  of  the  Florida  Bar,  our  supreme  court  came  down  with 
a  very  innovative  way  to  provide  a  reminder  to  our,  at  that  time, 
53,000  lawyers  of  our  responsibility  and,  in  fact,  our  commitment 
when  we  took  our  oath  as  lawyers  to  ensure  that  there  was  access 
to  the  justice  system. 

Senator  Durbin.  Thank  you.  Ms.  Manella. 

Ms.  Manella.  Well,  there  are  two  parts  of  that,  I  guess.  In  the 
civil  context,  obviously,  it  is  a  question  of,  as  Ms.  Seitz  said,  access, 
and  it  remains  the  case  that  those  who  have  money  can  afford  all 
sorts  of  things  that  those  who  do  not  cannot,  and  I  agree  with  Ms. 
Seitz  that  the  legal  community  in  general  has  a  continuing  obliga- 
tion to  see  that  people  with  meritorious  legal  claims  are  able  to 
have  those  claims  litigated  in  a  court  of  law. 

On  the  criminal  side,  I  think  we  have  made  tremendous 
progress,  certainly  in  the  Federal  system,  in  providing  extraor- 
dinarily competent  representation  to  indigent  defendants.  Speaking 
for  the  Central  District  of  California,  we  have  a  superlative  public 
defenders  office  which  provides  the  highest  quality  of  representa- 
tion to  their  clients,  and  I  think  that  represents  a  tremendous 
amount  of  progress  over  several  decades  ago. 

Senator  Durbin.  Judge  Lee. 
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Judge  Lee.  Senator  Durbin,  I  would  echo  the  comments  of  Ms. 
Seitz  and  Ms.  Manella  and  I  would  just  add  that  I  think  that  while 
we  are  making  considerable  progress,  there  are  areas  where  we 
could  do  better.  For  example,  in  my  community  in  northern  Vir- 
ginia, we  have  an  increasingly  diverse  community  where  we  have 
over  100  different  languages  spoken.  Our  bar  association  and  the 
Virginia  State  Bar  have  looked  into  whether  or  not  legal  services 
are  available  on  an  equal  basis  to  those  who  are  recent  immigrants 
to  America. 

That  statue  was  about  welcoming  all  to  become  a  part  of  the  Na- 
tion of  America,  to  be  part  of  its  fabric,  and  I  think  that  we  are 
doing  what  we  can  with  respect  to  lawyers  donating  their  time  to 
translate  documents,  to  bring  in  bilingual  individuals  to  assist  the 
court,  and  to  save  taxpayers  money  by  doing  it  in  ways  that  involve 
volunteer  efforts  and  ways  to  ensure  that  the  courthouse  is  open 
to  everyone  and  that  they  know  that  when  they  come  to  America, 
that  America's  courts  are  fair.  Unlike  wherever  they  come  from, 
where  we  are  is  we  are  fair  and  everyone  should  have  access. 

Senator  DURBIN.  Thank  you.  Mr.  Barbier. 

Mr.  Barbier.  Thank  you.  Senator.  I  agree  that  I  think  a  lot  of 
progress  has  been  made,  primarily  on  the  criminal  side.  When  I 
was  a  young  lawyer  out  of  law  school,  I  spent  a  number  of  years 
volunteering  to  represent  indigent  defendants,  both  in  Federal  and 
State  court.  At  some  point,  there  was  a  formal  Federal  public  de- 
fender program,  and  in  our  area,  a  State  public  defender  program. 
So  it  is  less  common  now  for  members  of  the  private  bar  to  be 
called  upon,  although  it  still  does  happen  occasionally,  to  have  to 
represent  indigent  defendants  in  criminal  cases. 

In  civil  cases,  I  think  there  is  a  lot  of  progress  that  still  needs 
to  be  made,  frankly.  I  have  been  involved  through  our  local  bar  as- 
sociation and  the  State  bar  association,  through  the  Louisiana  Bar 
Foundation,  and  particularly  through  what  is  called  the  New  Orle- 
ans Pro  Bono  Project,  which  does  just  that.  It  provides  legal  serv- 
ices, or  its  goal  is  to  make  legal  services  affordable  and  available 
to  those  who  are  most  in  need.  So  I  would  strongly  support  that. 

Senator  DURBIN.  Thank  you. 

Mr.  Chairman,  thank  you.  I  am  sorry  that  I  will  have  to  leave 
in  just  a  few  moments,  but  I  may  have  a  few  questions  to  send  to 
the  panel. 

Senator  DeWine.  Those  could  be  and  will  be  submitted  for  the 
record.  Thank  you  very  much. 

Each  one  of  you  will  have  the  opportunity  to  choose  over  your  ca- 
reer a  number  of  law  clerks.  Judge  Lee,  I  assume  you  have  already 
had  that  experience.  How  will  you  do  that?  What  do  you  look  for? 
Ms.  Seitz. 

Ms.  Seitz.  That  is  one  of  the  things.  Senator,  that  attracts  me 
to  this  job.  I  started  my  legal  career  clerking  for  Hon.  Charles  R. 
Richey,  U.S.  District  Court  for  the  District  of  Columbia.  He  was  my 
father  in  the  law  and  I  learned  from  him  very  important  things. 

You  look  for  people  that  are  hard  working,  that  are  respectful, 
that  recognize  that  they  are  there  to  be  a  public  servant,  not  little 
judges,  and  to  learn  how  to  do  it  right  so  that  we  actually  contrib- 
ute to  the  enhancement  of  the  administration  of  justice. 
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If  I  am  confirmed  by  the  Senate,  it  would  be  my  fondest  dream 
come  true  to  follow  in  the  steps  of  Judge  Richey.  My  only  regret 
is  that  he  died  in  the  spring  of  last  year  and  he  will  not  be  here 
to  see  me  sworn  in. 

Senator  DeWine.  How  do  you  balance  the  obvious  necessity  of 
finding  someone  who  can  write,  someone  who  is  very  bright,  some- 
one who  is  very  studious,  someone  who  has  done  well  in  law  school, 
with — what  I  would  hope  would  be  of  some  interest — someone  who 
has  had  some  (even  at  that  very  young  age)  some  real-life  experi- 
ences? 

Ms.  Seitz.  Judge  Richey  always  chose,  or  at  least  I  was  his  third 
law  clerk  and  my  predecessors  had  all  worked  between  college  and 
law  school.  I  had  worked  before  deciding  to  go  to  law  school,  and 
I  think  that  that  helps  you  bring  the  real  world  to  the  job. 

Senator  DeWine.  Ms.  Manella. 

Ms.  Manella.  Like  Ms.  Seitz,  I,  too,  was  a  law  clerk  for  a  leg- 
endary judge.  Judge  John  Minor  Wisdom,  also  in  New  Orleans, 
who,  I  am  happy  to  say,  at  93  is  still  alive  and  sitting  and,  in  fact, 
wrote  the  lOLATA  decision  for  the  fifth  circuit. 

I  do  not  know  that  when  I  clerked,  frankly,  I  brought  much  life 
experience  to  it,  but  fortunately.  Judge  Wisdom  had  more  than 
enough  of  his  own  to  compensate  for  any  lack  on  my  part.  [Laugh- 
ter.] 

Senator  DeWine.  Well,  that  is  maybe  how  you  deal  with  it. 

Ms.  Manella.  Yes.  Well,  I  do  think  that  on  the  district  court, 
one  of  the  most  important  things  that  a  clerk  must  bring  is,  obvi- 
ously, the  prerequisites  of  intellectual  candlepower  and  a  good 
mind,  but  also  the  ability  to  work  quickly,  because  on  the  district 
court,  you  do  not  have  the  luxury  of  writing  a  lengthy  law  review 
article  on  every  TRO  application  that  comes  in  the  door. 

Given  the  number  of  clerks  that  you  are  likely  to  have,  as  well, 
I  think  that  clerks  must  be  compatible  with  each  other.  Nobody 
wants  a  chambers  in  which  the  clerks  are  squabbling  or  cannot  get 
along.  And  finally,  I  think  that  the  ability  that  people  have  to 
bounce  ideas  off  one  another  is  an  integral  part  of  the  process  and 
can  only  lead  to  better  results,  so  we  certainly  want  people  who  can 
get  along,  who  are  bright,  and  can  work  quickly. 

Senator  DeWine.  Judge  Lee. 

Judge  Lee.  Mr.  Chairman,  I  look  for  in  a  law  clerk  several  quali- 
ties, intellect,  ability  with  respect  to  research  and  writing,  and  my 
access  to  law  students  is  considerable.  I  am  very  active  with  the 
Washington  area  law  schools,  with  core  competition  in  a  variety  of 
other  programs. 

I  have  with  my  law  clerks  what  I  will  call  a  mentor-protege  rela- 
tionship. I  have  a  young  woman  who  is  here  in  the  room,  Kwamina 
Thomas,  who  is  a  first-year  student  at  Cornell  Law  School  who  is 
doing  an  internship  for  me  this  summer,  and  I  insist  that  all  of  my 
interns  and  law  clerks  do  real-world  things,  like  visit  the  jail,  do 
a  ride-along  with  the  police  department,  spend  some  time  in  the 
public  defenders  office  and  watch  them  try  a  case,  spend  a  day 
with  the  commonwealth  attorney  to  try  a  case,  and  then  I  work 
with  them  throughout. 

My  goal  is  to  have  a  counsel  in  a  law  clerk  who  can  assist  me 
in  carrying  out  my  responsibilities  from  the  standpoint  of  the  work. 
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but  they  know  that  I  am  the  judge  and  they  are  the  law  clerk. 
Sometimes  we  disagree  about  the  way  things  ought  to  be  done,  but 
they  are  young  proteges  to  me. 

Senator  DeWine.  Mr.  Barbier. 

Mr.  Barbier.  Thank  you,  Senator.  When  I  became  a  law  clerk  in 
the  Federal  Court  in  New  Orleans,  I  had  a  lot  of  real-life  experi- 
ence. I  had  been  a  school  teacher.  I  had  been  an  accountant.  I  was 
married,  had  one  child,  and  a  second  child  on  the  way.  So  I  can 
relate  to  that  quality,  and  I  think  it  did  serve  me  well. 

I  believe  that,  beyond  that,  the  basic  qualities  of  a  law  clerk  have 
been  stated  by  the  other  nominees.  Certainly,  the  only  thing  I 
would  add  beyond  the  obvious  is  that  I  would  want  to  get  someone 
who  would  challenge  me  and  not  just  be  a  "y^s"  person,  not  just 
agree  with  the  ideas  or  thoughts  that  I  had  but  would  challenge 
me  to  think  about  other  options  and  whether  what  I  am  thinking 
is  really  correct  or  not.  Then,  obviously,  in  the  final  analysis,  as  the 
judge,  I  would  have  to  make  the  decision. 

Senator  DeWine.  Judge  Lee,  you  served  as  appointed  counsel  in 
indigent  criminal  cases  in  State  courts  for,  I  believe,  about  10 
years,  and  in  Federal  courts  for  15  years.  What  did  that  experience 
do  to  help  you  prepare  for  your  current  position,  and  how  do  you 
think  it  would  impact  your  ability  to  serve  on  the  Federal  bench? 

Judge  Lee.  Mr.  Chairman,  I  think  my  experience  representing 
the  indigent  in  State  and  Federal  court  gave  me  the  practical  in- 
sight about  the  law  and  the  way  cases  are  presented  and  the  im- 
pact that  the  law  has  on  individuals'  lives.  I  have  walked  people 
through  a  criminal  case,  in  a  murder  case  in  State  court,  or  defend- 
ant individuals  in  multidefendant  drug  cases  where  I  have  had  to 
master  the  evidence  and  advocate  their  case  with  very  meager  re- 
sources. 

It  required  me  to  reach  inside  and  to  try  to  excel  as  an  advocate 
on  their  behalf.  That  insight  will  keep  me  centered  with  respect  to 
being  a  judge,  and  humble  with  respect  to  remembering  what  it  is 
like  to  represent  someone  in  a  criminal  case.  On  my  bench  in  my 
courtroom,  I  have  a  little  plaque  that  says,  "Reminder:  you  are  a 
lawyer,"  and  that  is  to  remind  me  what  it  is  like  to  prepare  a  case 
and  to  know  it  very  well  and  to  get  to  court  and  one  witness  make 
a  statement  and  the  whole  case  plan  is  out  the  window  and  you 
have  got  to  start  all  over.  I  never  want  to  forget  that  and  I  keep 
that  in  mind  as  I  see  lawyers  try  cases  and  I  see  that  expression 
of  surprise.  I  know  what  that  is  like.  I  never  want  to  forget  that. 

Senator  DeWine.  I  understand.  Thank  you  very  much, 

Ms.  Manella,  you  serve,  of  course,  as  U^.S.  Attorney  for  the  Cen- 
tral District  of  California.  Tell  me  where  those  lines  run,  what 
area. 

Ms.  Manella.  The  Central  District  of  California  encompasses 
seven  counties  of  approximately  40,000  square  miles,  running  from 
the  northern  tip  of  San  Diego — it  doesn't  include  San  Diego  Coun- 
ty— up  to  San  Luis  Obispo.  The  seven  counties  are  Los  Angeles,  Or- 
ange County,  Riverside,  San  Bemadino,  Ventura,  Santa  Barbara, 
and  San  Luis  Obispo.  We  have  a  population  of  16  million  people. 

Senator  DeWine.  16  million? 

Ms.  Manella.  That  is  correct. 
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Senator  DeWine.  You  have  served  in  that  position  since  1994,  is 
that  correct? 

Ms.  Manella.  Yes. 

Senator  DeWine.  I  will  ask  you  a  similar  question  to  the  ques- 
tion I  asked  Judge  Lee.  How  has  that  experience  helped  you  pre- 
pare for  this  position?  And  maybe  a  variation  of  that  question — 
what  do  you  know  now  you  didn't  know  in  1994? 

Ms.  Manella.  Well,  Senator,  I  returned  to  an  office  in  which  I 
had  been  an  assistant  U.S.  attorney  for  8  years. 

Senator  DeWine.  Let  me  back  it  up,  then.  Let's  go  to  the  time 
before  you  had  any  prosecutorial  experience.  What  has  the  prosecu- 
torial experience  cumulatively  taught  you — which  is  a  broader 
question? 

Ms.  Manella.  Well,  as  a  practicing  lawyer,  there  is  no  question 
that  having  been  in  court  hundreds  of  times,  having  tried  cases,  I 
certainly  hope  it  has  given  me  a  passing  familiarity  with  the  Fed- 
eral Rules  of  Evidence  and  some  notion  of  how  a  case  is  tried  and 
should  be  tried.  I  have  had  the  opportunity  to  appear  before  a  suffi- 
cient number  of  judges  to  have  been  able  to  pick  and  choose  my 
role  models,  those  whom  I  wish  to  emulate  and  those  whom  I 
vowed  never  to  emulate.  That  has  been  the  principal  advantage,  I 
think,  of  being  a  practicing  lawyer  who  goes  to  court  frequently. 

As  U.S.  attorney,  I  have  obviously  had  the  benefit  of  hearing  sec- 
ondhand the  experiences  of  my  own  assistant  U.S.  attorneys,  but 
I  would  have  to  say  that  in  many  respects  the  administrative  re- 
sponsibilities that  I  have  had  as  U.S.  attorney  for  a  district  of  that 
size  have  probably  been  the  greatest  difference  between  what  I 
knew  in  1994  and  what  I  know  now,  and  that  obviously  the  oppor- 
tunity to  serve  as  a  State  court  judge  for  4  years,  I  think,  I  cer- 
tainly hope,  was  invaluable  in  my  overall  background  and  training. 

Senator  DeWine.  Your  experience  as  a  U.S.  attorney,  I  assume, 
also  has  given  you  a  unique  insight  into  the  community  in  which 
you  live  and  to  those  16  million  people  in  that  area. 

Ms.  Manella.  I  would  hope  so,  sir. 

Senator  DeWine.  Do  you  want  to  comment  on  that? 

Ms.  Manella.  I  was  bom  in  Los  Angeles.  I  went  to  public  school 
in  Los  Angeles,  but  I  have  lived  on  the  East  Coast,  I  have  lived 
in  the  South,  I  have  lived  abroad.  Los  Angeles  has  been  my  home 
for  the  last  20  years,  and  no  matter  what  anybody  else  says,  I  love 
it.  [Laughter.] 

Senator  DeWine.  Well,  I  was  not  questioning  that.  I  guess  I  was 
reflecting  on  my  own  experience  (in  a  much,  much  smaller  area)  as 
a  local  county  prosecutor  for  a  few  years.  It  seemed  that  virtually 
every  problem  in  the  community  came  across  your  desk,  and  I 
guess  that  is  the  only  thing  I  was  alluding  to.  I  know  as  a  U.S. 
attorney,  it  is  a  little  different,  but  you  have  to  get  an  insight  into 
the  community  that  you  did  not  possibly  have  before,  at  least  in 
more  depth. 

Ms.  Manella.  Certainly,  that  is  correct.  I  think  on  the  State 
side,  I  saw  the  kinds  of  prosecutions  brought  Statewide,  and  feder- 
ally saw  those  as  well.  And  I  can  say  that  in  many  of  the  major 
crime  enforcement  areas,  we  lead  the  Nation  and  so  we  see  vir- 
tually every  kind  of  crime  or  civil  kind  of  litigation  that  is  brought. 

Senator  DeWine.  Thank  you  very  much. 
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Mr.  Barbier,  would  you  explain  your  role  in  serving  on  the  Board 
of  Governors  and  as  president  of  the  Louisiana  Trial  Lawyers  Asso- 
ciation? 

Mr.  Barbier.  Sure,  Mr.  Chairman.  I  have  been — since  I  have 
been  in  private  practice,  handled  a  variety,  a  wide  variety  of  civil 
and  criminal  cases,  but  the  primary  emphasis  in  my  practice  has 
been  in  litigation  and  primarily  on  the  plaintiff  side,  although  I 
have  done  defense  work,  also.  I  have  defended,  for  example,  the 
State  bar  association  in  numerous  cases  over  a  period  of  about  15 
years  in  Federal  court. 

I  became  involved  in  that  organization  in  the  mid-1980s,  al- 
though I  had  been  a  member  earlier,  and  had  the  honor  of  being 
elected  president  in  1989-1990.  And  I  am  on  the  board  now  be- 
cause once  you  are  elected  president,  you  are  a  lifetime  board  mem- 
ber, so  I  still  serve  on  the  board  today. 

I  am  not  sure  if  I  have  fully  answered  your  question. 

Senator  DeWine.  Yes.  That  is  fine. 

Mr.  Barbier.  Yes. 

Senator  DeWine.  That  is  fine.  Thank  you  very  much. 

Judge  Lee,  would  you  please  describe  your  duties  as  the  former 
chairman  of  the  Virginia  State  Bar's  Judiciary  Committee? 

Judge  Lee.  Mr.  Chairman,  as  chair  of  the  judiciary  committee  of 
the  Virginia  State  Bar,  our  responsibility  was  to  assist  the  Virginia 
judiciary  and  the  judicial  conference  in  any  matters  of  cross-co- 
operation between  the  State  bar  and  the  courts.  Obviously,  there 
are  limitations  on  the  things  that  the  court  can  do  with  respect  to 
our  legislature,  but  there  were  things  that  we  could  do  as  lawyers 
and  bar  leaders  to  assist  the  court  with  respect  to  professionalism 
and  other  matters.  And  one  of  them  led  to  the  professional  course 
and  other  things  that  Virginia  has  now  that  assist  our  lawyers  in 
learning  more  about  how  to  be  ethical  practicing  lawyers. 

Senator  DeWine.  Ms.  Seitz,  would  you  describe  your  duties  as 
the  former  Director  of  the  Office  of  Legal  Counsel  at  the  Office  of 
National  Drug  Control  Policy?  You  served  in  that  position  how 
long? 

Ms.  Seitz.  For  18  months.  Senator,  when  Gen.  McCaffrey  called 
and  asked  me  if  I  would  take  a  leave  of  absence  from  my  firm  to 
help  him  as  he,  said,  "jump-start  the  office,"  he  packaged  it  in  a 
msmner  of  sa3dng  "just  do  it  for  a  year."  And  I  got  to  Washington 
and  the  year  kept  getting  extended  until  my  husband  finally  said, 
"wait  a  minute,  this  wasn't  part  of  the  bargain."  So  I  found  a  won- 
derful successor. 

But  the  essence  of  the  responsibilities  that  first  18  months  was 
to  create  a  legal  department.  There  was  one  lawyer  when  I  arrived. 
There  were  no  files.  Quite  frankly,  the  computer  system  predated 
Wang.  I  don't  know  how  the  White  House  managed.  And  having 
come  from  a  large  law  firm  where  everything  was  provided  so  that 
you  could  render  legal  services,  quite  frankly,  I  felt  like  I  was  basic 
nation-building  to  recreate  the  office. 

But  I  came  because  of  General  McCaffrey  and  the  opportunity  to 
work  with  him  on  this  issue.  We  handled  a  wide  variety  of  legal 
issues.  It  took  me  back  to  my  days  of  clerking  with  a  variety  of 
issues  from  the  prevention  side  to  the  international  side.  It  again 
infused  my  desire  to  do  public  service. 
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Senator  DeWine.  Thank  you  very  much. 

Ms.  Manella,  as  a  former  counsel  for  the  Senate  Judiciary  Sub- 
committee on  the  Constitution,  would  you  please  further  describe 
your  work  on  the  Civil  Rights  of  Institutionalized  Persons  Act? 

Ms.  Manella.  Senator,  that  goes  back  more  than  20  years.  To 
the  extent  I  can  reconstruct  it,  I  actually  worked  with  Senator 
Hatch's  staff,  a  fellow  named  Mike  Hunter,  as  I  recall,  to  put  to- 
gether a  set  of  hearings  on  that  bill.  I  was  on  the  Hill  for  about 
18  months,  I  think,  before  I  went  with  O'Melveny  and  Meyers.  And 
maybe  my  memory  has  made  things  rosier  than  they  were,  but  it 
was  a  very  collegial  relationship. 

Senator  DeWine.  You  are  talking  about  Senator  Hatch?  [Laugh- 
ter.] 

Ms.  Manella.  Well,  for  all  the  partisan  bickering  we  hear  about 
today,  I  don't  recall  any  of  that.  Now,  again,  maybe  my  memory 
has  dulled  some  of  those  sharper  moments,  but  I  worked  closely 
with  his  staff  and  that  of  several  other  Senators  in  putting  together 
a  set  of  hearings  on  the  bill.  I  left  the  position  at  about  the  time, 
I  think,  that  the  bill  was  voted  out  of  subcommittee,  and  it  subse- 
quently passed  into  law  with  what  amendments  or  modifications  I 
really  don't  know. 

Senator  DeWine.  Was  that  your  major  work  during  that  period 
of  time? 

Ms.  Manella.  Yes. 

Senator  DeWine.  As  U.S.  attorney  for  the  Central  District  of 
California,  you,  of  course,  work  with  the  appellate  unit  of  the  De- 
partment of  Justice's  Criminal  Division  and  the  Solicitor  General's 
office  in  determining  whether  or  not  to  seek  Supreme  Court  review 
of  cases  from  the  ninth  circuit. 

Will  you  please,  if  you  could,  cite  and  describe  cases,  if  you  can 
recall  any,  in  which  you  recommended  Supreme  Court  review,  and 
then  what,  if  you  can  recall  again,  the  outcome  was? 

Ms.  Manella.  Well,  the  most  notable  case  was  certainly  the  case 
of  United  States  v.  Armstrong,  in  which  an  en  banc  panel  of  the 
ninth  circuit  issued  a  ruling  we  felt  was  violative  of  Supreme  Court 
precedent  and  would  have  had  a  disastrous  impact  in  diverting 
prosecutorial  resources  from  investigating  and  prosecuting  crimi- 
nals to  keeping  statistics  on  the  race  of  people  we  prosecuted, 
something  that  we  do  not  do. 

I  personally  lobbied  the  then  Solicitor  General,  Drew  Days,  to 
take  this  case  to  the  Supreme  Court,  which  he  did,  and  I  am 
pleased  to  report  that  in  an  8-1  decision  the  Supreme  Court  re- 
affirmed what  I  think  was  the  law  before  then  that  in  order  to 
state  a  claim  of  selective  prosecution  sufficient  to  warrant  an  order 
of  discovery,  a  defendant  must  make  a  prime  facie  showing  that 
others  similarly  situated  of  different  races  have  not  been  pros- 
ecuted. That  was  probably  the  case  in  which  I  took  the  greatest  in- 
terest. 

We  also  worked  with  the  Department  of  Justice  in  seeking  cert 
for  the  case  of  United  States  v.  $405,089.23  which,  along  with  the 
Ursery  case,  ultimately  led  again  to  a  reversal  of  the  ninth  circuit 
and  a  holding  that  a  civil  in  rem  forfeiture  action  followed  by  a 
criminal  prosecution  does  not  violate  the  double  jeopardy  clause. 
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Senator  DeWine.  I  appreciate  that  very  much.  Would  it  be  pos- 
sible for  you  to  submit  to  us  a  list  of  ninth  circuit  cases,  since  you 
have  taken  this  position  in  1994,  that  you  did  actually  have  ap- 
pealed? 

Ms.  Manella.  Ninth  circuit? 

Senator  DeWine.  Yes. 

Ms.  Manella.  Sure. 

Senator  DeWine.  You  don't  need  to  do  it  off  the  top  of  your  head, 
if  you  just  want  to  send  it  to  us  and  if  you  could  just  maybe  include 
a  brief  synopsis  as  far  as  what  your  position  was.  And,  I  would  in- 
vite you,  if  you  wish,  to  also  include  any  that  you  might  have  want- 
ed to  appeal  that  were  not  appealed. 

Ms.  Manella.  OK. 

Senator  DeWine.  I  don't  know  if  that  violates  the  Department  of 
Justice's  rules  or  not.  I  guess  we  will  find  out,  but  I  would  invite 
you  to  do  that,  if  you  wish.  The  ones  I  particularly  want,  however, 
are  the  ones  that  actually  were  appealed.  And  we,  of  course,  can 
look  up  the  outcome. 

Ms.  Manella.  I  think  we  can  provide  that  for  you  as  well. 

Senator  DeWine.  I  am  sure  you  can. 

Do  any  members  of  the  panel  wish  to  add  anj^hing  to  anything 
that  you  have  said? 

[No  response.] 

Senator  DeWine.  As  I  announced  before,  the  record  will  for  a 
brief  period  of  time  remain  open  for  possible  questions.  You  may 
be  getting  some  additionzd  questions  in  writing.  It  has  been  a  rath- 
er extended  hearing.  We  appreciate  your  patience.  The  second 
panel  always  has  to  sit  around  and  wait  for  a  while,  so  we  appre- 
ciate you  bearing  with  us.  Let  me  also  say  we  appreciate  the  mem- 
bers of  the  families  hanging  in  there,  particularly  the  young  chil- 
dren as  well.  So,  again,  thank  you  all  very  much. 

Ms.  Seitz.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Barrier.  Thank  you,  Senator. 

[Whereupon,  at  4:15  p.m.,  the  committee  was  adjourned.] 
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QUESTIONNAIRE  FOR  JTJDICLAL  NOMINEES 

I.  BIOGR.\PHICAL  INFOR>L\TION  (PUBLIC) 

1 .  Full  name  (include  any  former  names  used.) 

Timothy  Belcher  Dyk 

2  Address:   List  current  place  of  residence  and  office  address(es). 

home:  Washington,  DC.  20008 

office:  Jones  Day  Reavis  &  Pogue 

1450  G  Street,  NW         ' --  ^ 

Suite  600 

Washington,  DC    20005 

.)  Date  and  place  of  binh 

February  14,  19.^7,  Boston,  .Massachusetts 


■Martial  Status  (include  maiden  name  of  wite,  or  husband's  name)    List  spouse's 
occupation,  employer's  name  and  business  address(es) 

Mamed,  Sally  Katzen,  Deputy  Assistant  to  President  tor  Economic  Policy,  Deputy 
Director,  National  Economic  Council,  The  White  House,  OEOB,  Room  231. 
Washington.  D  C    20502 


Education    List  each  cn-lege  and  law. school  >ou  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  ^ere  granted 

Harvard  College  -  .September  !954  -  June  !'^5S  -  .-\B  -  '.95S.  cum  laude 
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Timothy  Belcher  Dyk 

Questionnaire  for  Judicial  Nominees 

Emplo\Tnent  Record:  List  (by  year)  all  business  or  professional  corporations,  companies, 
firms,  or  other  enterprises,  partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  with  which  you  were  connected  as  an  officer,  director,  partner, 
proprietor,  or  employee  since  graduation  fi-om  college. 

February  1990  -  Present  -  Jones  Day  Reavis  &  Pogue,  1450  G  Street,  N.W., 
Washington,  DC  20005  -  Panner;  Chair,  Issues  and  Appeals  Section 

September  1964  -  February  1990  -  Wilmer,  Cutler  &  Pickering.  2445  M  Street. 
N.W,,  Washington.  DC.   20037  -  Partner  and  Associate, 

April-October  1968  -  McCanhy  for  President  -  Responsible  for  position  papers 
and  aspects  of  fiandraising  (Office  Closed) 

July  1963  -  July  1964  -  U.S.  Department  of  Justice,  10th  and  Pennsylvania  Ave., 
N  W  ,  Washington,  DC.  20530  -  Special  Assistant  to  the  Assistant  Attorney 
General,  Tax  Division  -  (one-year  appointment) 

July  1962  -  July  1963  -  U.S.  Supreme  Court,  Washington,  DC  -  Law  Clerk  to 
Chief  Justice  Warren  -  (one-year  appointment) 

.August  1961  -  July  1962  -  US.  Supreme  Coun,  .Administrative  Office  of  US 
Courts,  Washington,  DC  -  Law  Clerk  to  Justices  Reed  and  Burton  -  (part-time 
tor  Chief  Justice  Warren)  (one-year  appointment) 

July- August  1960  -  Winthrop,  Stimson,  Putnam  &  Roberts,  One  Battery  Place, 
New  York,  NY   10004  -  Summer  Associate 

June-.August  1959  -  Jacobs,  Persinger  &  Parker,  77  Winter  Street,  New  York, 
NY.    10005  -  Summer  .Associate 

June-September  195S  -  Doubleday  Book  Stores,  Penn  Station,  New  York,  NY  - 
Sales  Clerk 

June  1993  -  December  I-:'"^-.'  -  T.AS  Corporation  (ian',:iv  corporation)  -  President 
and  Director  (Dissolved) 

19~"  -  Ser\-ice  as  .Arbitrator  to:  .Amer.can  .Arbitration  .Association 

December  1990  to  Present  -  .Mass  Ba-.  Bre-.vir.j:  Co  (pan  o-ATier  -  not  active  m 
nanaaemer.t) 
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Teaching 


1983-1991  -  Adjunct  Professor  -  Georgetown  University  Law  Center,  600  New 
Jersey  Avenue,  NW,  Washington,  DC  20001    (202)  662-9010  -  FallTerm - 
August-December  1983;  Spring  Term  -  January-May  1985;  Spring  Term  - 
January-May  1986;  Fall  Term  -  August-December  1989;  Spring  Term  -  Januarv- 
May  1991 

1984-1988  -Visiting  Professor/Lecturer  -  University  of  Virginia  School  of  Law, 
580  Massie  Road,  Charlottesville,  VA  22903-1789    (804)  924-4676  - 
Lecturer:  Spring  1984;  Spring  1985;  Spring  1987;  Spring  1988; 
Visiting  Professor:  September  1985-December  1985 

1986-1989  -  Visiting  Leaurer-  Yale  Law  School.  127  Wall  Street,  New  Haven, 
CT  065 11;  P.O.  Box  208329.  New  Haven.  CT  06520-S239.  (203)  432-4995  - 
Fall  1986  (September  -  January) ;  Fall  1988  (September  -  January);  Spring  1989 
(January-May) 


Boards  of  Directors  (Non-Profits) 


Migrant  Legal  Action  Program,  Board  of  Directors.  !971  to  1992. 

Farmworker  Litigation  Support  Fund,  Member,  Board  of  Directors,  1981  to 
present; 

Farmworker  Justice  Fund.  Board  of  Directors. 

1981  to  1985;  • 

People  for  the  .American  Way.  Board  of  Directors.  19S9  to  1996, 


■Military  Service:   Have  you  had  any  militar\-  service'   If  so.  2ive  particulars,  including  the 
dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  or"  discharge  received 

No 
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Honors  and  Awards:  List  any  scholarships  or  financial  aid.  fellowships,  honorary  degrees, 
and  honorary  society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

Harvard  College  and  Harvard  Law  School  panial  scholarships,  member  of  Harvard 
Law  Review;  honors  upon  graduation  from  college  and  law  school. 


9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 

conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of  any 
ofRces  which  you  have  held  in  such  groups. 

American  Academv  of  .Appellate  Lawvers 

Chair  —  DC.  Circuit  Membership  Evaluation  Committee  -  1995,  1996,  1997, 

1998 
American  Bar  Association 

Member,  Editorial  Board  of  the  State  and  Local  Tax  Law\er  -  1996  to  present 

Member,  Governing  Board  of  Forum  on  Communications  Law,        1990  to  1992 

District  of  Columbia  Bar 

Federal  Bar  .Association  (no  longer  a  member  of  association) 
Assisted  in  organizing  "Salute  to  Law  Enforcement"  - 
Washington,  DC  -  October  13,  1991 

Steering  Committee,  "Salute  to  Law  Enforcement"  - 
Washington,  DC  -  May  4,  1990 

Co-chair,  "Salute  to  Law  Enforcement"  ' 

Washington,  DC  -  May  5,  1989 

Federal  Circuit  Bar  Association 

Federal  Communications  Bar  .Association 

Judicial  Conferences  -  Invited  to  participate  as  panelist  at  JL;d:c:al  Conferences  of  District  of 
Columbia  CJune  0.  1991),  Sixth  (June  13.  1991 ),  Seventh  Cir:-its  (.May  14.  1^84),  invited  to 
Judicial  Conference  ot'Finh  Circuit  (1993).  Distnc:  of  Columbia  Circuit  (various  years) 

.\"ew  'I'ork  Bar  .Associaiion 

State  income  Ta.\  Aier.  .Member.  Editona;  Board.  A'^sj.:.  '.  ■'■!  :?  Present 
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National  Chamber  Litigation  Center.  Constitutional  &  Administrative  Law  Advisory  Committee, 
1992  to  Present 


10         Other  Memberships.   List  all  organizations  to  which  you  belong  that  are  active  in  lobbying 
before  public  bodies    Please  list  all  other  organizations  to  which  you  belong. 

Organizations  Engaged  in  Lobbying: 

National  Chamber  Litigation  Center,  Constitutional  &  Administrative  Law  Advisory  Committee, 
1992  to  Present  (U.S.  Chamber  of  Commerce  engaged  in  lobbying), 

Other  Organizations 

.American  Arbitration  Association 
(Member,  Commercial  Arbitration  Panel) 

Cleveland  Club  of  Washington 

Farmworker  Litigation  Suppon  Fund 

Forest  Hills  Citizens  .Assn 

Harvard  Club  of  Washington 
(National  Press  Club) 
(Tab  1  of  .Attachment  Volume  .-\) 

Harvard  Club  ot  New  York 
(Tab  2  of  .Attachment  Volume  .A) 

Pamet  Harbor  Yacht  and  Tennis  Club 
(Shareholder,  not  a  current  member) 
(Tab  3  of  .Attachment  \'olunit:  .A) 

Provir.cetown  Tennis  Club 
Provincetown.  .M.A 
•Tab  -  of  .Attachmer.;  \'olur:-.c  .\i 

Copies  or"  by-laws  of  clubs  are  cor.:a:r.ed  m  .At;acr..-:er.:  '.  o._ir:vj  .A.  e.\cep:  that  :hc 
Citveiand  Club  o:' Washington  has  r.o  bv-!a\<.s 


Pa2c  5  of  S: 


588 


April  3,  1998 

Timothy  Belcher  Dyk 

Questionnaire  for  Judicial  Nominees 

1 1 .  Coun  Admission:  List  all  couns  in  which  you  have  been  adniitted  to  practice,  with  dates 
of  adniission  and  lapses  if  any  such  membership  lapsed.  Please  explain  the  reason  for  any 
lapse  of  membership.  Give  the  same  information  for  administrative  bodies  which  require 
special  admission  to  practice. 


Court.  Aeencv.  etc 

U.S.  District  Court  for 
the  District  of  Columbia 

DC  Bar  (State  Courts) 

New  York  Bar  (State  Courts) 

U.S.  Supreme  Court 

DC  Court  of  .Appeals 

US  Court  of  .Appeals 
for  the  D  C.  Circuit 

Federal  Circuit 

Second  Circuit 

Third  Circuit 

Fourth  Circuit 

Fifth  Circuit 

Si>ah  Circuit 

Eight  Circuit 

.Ninth  Circuit 

Tenth  Circui; 


Date 

July  14.  1964 
July  14,  1964 
June  21,  1962 
January  24,  1966 
July  14.  1964 

September  17,  1964 
June  IS,  1993 
July  12,  1971 
.Vlarch2S.  19S1 
January'  15,  1964 
.May  30,  1972 
November  3,  1986 
.May  21.  1992 
.March  S,  19S2 
November  29,  [^90 


Does  not  include  admission  nrn  iuc  ^icc 
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12.        Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  anicles,  repons,  or 
other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a  copy  of 
all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If  there  were 
press  repons  about  the  speech,  and  they  are  readily  available  to  you,  please  supply  them. 

My  published  writings  are  in  Attachment  Volume  B,  indexed  to  the  numbers 
below.  (Student  course  materials,  consisting  almost  entirely  of  cases  and  court 
pleadings,  are  not  included.)  Notes,  drafts,  transcripts  and  press  reports  of 
speeches,  television  or  radio  interviews,  and  law  school  classes  (to  the  extent 
available)  are  in  Attachment  Volume  C,  which  contains  an  index.   Videotapes  and 
audiotapes  of  television  and  radio  interviews  and  of  speeches  (to  the  extent 
available)  are  supplied  separately. 

LIST  OF  PUBLISHED  WRITINGS 

1  Dyk  &  Bilich,  Allied-Signal  and  the  Unitary  Business  Principle:  Little  Guidance.  Many 

Questions.  The  Journal  of  Multistate  Taxation,  September/October,  1992 

2.  Dyk  &  Bilich,  Allied-Signal   Supreme  Coun  Rejects  States'  Bid  To  Eliminate  Unitary 

Business  Principle.  State  &.  Local  Taxes  Weekly,  June  23,  1992 

3  Dvk.  .Appealability  of  Interlocutory  Orders  Enjoining  or  Rerlisina  to  Enjoin  Commercial 
■Arbitration.  69  Ky  L  J  S27  (I9S1) 

4  Dyk,  Book  Review    Seven  Diny  Words  and  Six  Other  Stories  by  Matthew  L.  Spitzer,  40 
Fed  Comm  L  J   134  (198S) 

5  Dyk,  Cameras  in  the  Supreme  Coun.  .ABA  Journal.  (Mar    19S9).  p  34 

6  Dyk,  Campaign  '84  .Advenising  and  Programming  Obligations  of  the  Electronic  Media 
(ponions),  Practicing  Law  Institute  (I9S3) 

Dyk  &.  Castanias.  Cenioran  in  Business  Cases  Improving  Vour  Chances.  .AB.A  The 
Practical  Litigator,  November  1996  (Seeking  Ceniorsri  in  the  L  5   Supreme  Coun) 

S  Dyk  &  Katsas.  Cenioran  in  Business  Cases  Opposing  the  .Application.  .AB.A  The 

Practical  Litigator,  November  1996  (Opposing  Cenioran  m  the  L'  S  Supreme  Couni 

'^  Dyk.  Commentar\-.  Prosecutonal  Le2k.s.  .AB.A  Jo^jrr.ai.  .Sep;er-.bc.'  1996  (First,. Amendment 

implications  of  improperly  leaked  nibrmation) 
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10.  Dyk  &  Wanner,  Comrolline  Television  Culture:  You  Mav  Know  Indecency  When  You 
See  It.  But  You  Mav  Not  Be  Permined  to  See  It.  The  Recorder,  May  26,  1993. 

1 1 .  Dyk  &  Fisher,  Courtside.  Communications  Lawyer  (.ABA)  -  Fall  1997;  Winter  1998 
(update  on  First  Amendment  and  Communication  cases  before  Supreme  Court). 

12.  Dyk  Sl  McDowell,  Courtside.  Communications  Lawyer  (ABA),  Spring  1991,  Summer 
1991.  Fall  1991,  Winter  1991,  Spring  1992,  Summer  1992,  Fall  1992,  Spring  1993, 
Summer  1993,  Fail  1993,  Winter  1993,  Spring  1994,  Summer  1994,  Fall  1994,  Winter 
1994,  Spring  1995,  Summer  1995.  Fall  1995,  Winter  1995,  Winter  1996.  Spring  1996; 
Spring  1997,  Summer  1997(update  on  First  Amendment  and  communications  cases  before 
Supreme  Court) 

13.  Dyk  &  Doss,  Courtside.  Communications  Lawyer  (.AB.A)  -  Fall  1990  (update  on  First 
Amendment  and  Communication  cases  before  Supreme  Coun) 

14  Dyk  &  Castanias,  Daubert  Doesn't  End  Debate  On  Experts.  The  National  Law  Journal, 
Aug.  2,  1993  (Discussion  of  admissibility  of  expen  testimony) 

15  Dyk,  Don't  Ban  It.  That's  Censorship.  USA  Today,  Dec  2S.  19SS 

16  Dyk  &  Schenck.  Exceptions  to  Chevron.  IS  .Admin  L   N'ews.  No  2(1993) 

1 7  Dyk,  FCC's  New  Indecency  Standard  Tunes  m  to  a  Host  of  Problems.  N  Y  Law  J  (.Aug 
7. 19S7) 

IS         Dyk,  Full  First  .Amendment  Freedom  for  Broadcasters.  5  Yale  Journal  on  Reg.  299 
(1988) 

19  Dyk.  General  Motors  v  Tracv    A  Defeat  for  the  Commerce  Clause.  Journal  of  Multistate 
Taxation,  .Vlay/June  1997  (Discussion  of  U  S  Supreme  Coun  decision  in  state  tax  case) 

20  Dyk,  Interview  in  West    Trust  Your  Children  (Neal-Schman  19SS).  p  165 

: I  Gall,  Dyk.  Kuiwicki  .'c  Bilich,  Is  the  Writin-^  on  the  Wall  tor  l^e  Ta\  Colleciion  bv  Ou:- 

ot"- .State  Companies \  .State  Tax  Review.  .\Ia.-   Tv  \^^Z 

22         Dyk,  'Johnson  Contro's'  Decision  Creates  Tor.  Issues.  Ir.Joor  Pv-ilutioa  Law  Repon  (.Apr;! 
!  99 1  1 
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Nagel,  Dyk,  Castanias  &  Richards,  Leading  United  States  Supreme  Court  State  Tax 
Cases:   Official  Svllabi.  Notes  and  Indices.  Bureau  of  National  Affairs,  December  1994. 
(A  copy  is  being  supplied  ) 

Nagel,  Dyk,  Castanias  &  Richards,  Leading  United  States  Supreme  Court  State  Ta.\ 
Cases:  Official  Svllabi.  Notes  and  Indices.  Bureau  of  National  Affairs,  December  1997  - 
Supplement.  (A  copy  is  being  supplied.) 

Dyk,  Letter  to  the  Editor,  The  Washington  Times,  Nov  23,  1994  (commenting  on 
possible  judicial  nominee) 

Dyk,  LBO  Bankruptcies  Increase  Fraudulent  Conveyance  Risks.  Natl.  Law  J.  (Sept.  25, 
1989). 

Dyk,  as  panicipant  at  Fifty-second  Judicial  Conference  of  the  DC.  Circuit,  Media 
Coverage  of  the  Courts.  Judicial  Decisions  and  the  Judiciary  (June  6,  1991). 

Dyk,  Newsgathering.  Press  .Access  and  the  First  Amendment.  44  Stan.  L.  Rev.  927 
(1992). 

Dyk,  Newsgathering.  Press  .Access  and  the  First  .Amendment.  10  Comm  Lawyer  No  2, 

p    1 (1992) 

Dyk,  Recent  Cases.  73  Han.-  L  Rev   1410  (1960)  (Student  case  comment  .Author  not 
named) 

Dyk  &  Wilkins,  Regulation  and  Qunership    Washington's  Influence  on  VV^ho  Owns  the 
.Media.  Gannett  Center  Journal,  Winter  19S9 

Dyk,  Ruling  Vlav  Induce  Employer  Liability.  Leader's  Product  Liability  Law  and  Strategy 
(.Apnl  1991) 

Dyk,  '7  Dinv  Words'  No;  Enough    The  FCC  Goes  a  Step  Funher.  N  Y  Law  J  (July  31. 
1937) 

Dyk,  State  Taxes  and  the  i;  S  Supreme  C.our,   The  I'^Oo-loQT  Term.  .Multistate  Ta.\ 
Report,  Julv  25,  1997 

Dyk.  Suprem.e  Coun  Re-iew  oflrteriocutor.  S:3te-r..y.:r  Dcwiii.^r.s     "T'p.e  Twiiigh:  Zone 
of  Finaiitv.  ! 9  Stan  L   Rev  907(1967) 
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36.  Dyk,  as  panel  participant  at  the  Federalist  Society,  Symposium:  Do  We  Have  a 
Conservative  Supreme  Coun''.  The  Pub.  Interest  L  Rev.  (1994). 

37.  Dyk  &  Kulwicki,  Taxing  the  Media:  .\n  Examination  of  Leathers  v  Medlock.  State  Tax 
Notes,  Sept.  9.  1991. 

3S         Dyk  &  McDowell,  Televise  Federal  Courts:  The  Judicial  Conference  Should  Lift  The 
Ban.  The  Los  Angeles  Daily  Journal,  Oct.  5,  1994 

39         Dyk  &  McDowell,  The  Congressional  Assault  on  Television  Violence.  Communications 
Lawyer  (.ABA),  Fall  1993 

40.        Rosenbloom  &  Dyk,  The  FCC  and  Broadcast  Regulations.  The  Rules  Relaxed.  NY. 
L.Joumal(1988). 

4 1  Dyk  &  Schiffer,  The  FCC,  the  Congress  and  Indecency  on  the  .Air.  Communications 
Lawyer  (Winter  1990) 

42  Dyk  &  Wanner,  The  FCC's  Indecency  Proposals  Under  Fire.  Legal  Times,  May  5,  1993 

43  Dyk  &  Goldberg,  The  First  .Amendment  and  Congressional  Investigations  of  Broadcast 
Programming.  3  Va  Journal  of  Law  and  Politics  625  ( 1 9S7) 

44  Dvk.  The  Supreme  Coun.  1959  Term.  74  Harv  L  Rev  SI.  126-132  (1960)  (ponions  of 
student  note    .Author  not  named) 

45  Dyk,  The  Supreme  Court's  Role  in  Shaping  .Administrative  Law.  Admin  L.  News  (Fall 
1991) 

46  Dyk,  The  Supreme  Coun's  Role  m  Not  Shapmg  .Administrative  Law.  44  .Admin  L  Rev 
( 1 992) 

-7         Dyk,  Heitetz,  Bilich  &.  Gall.  U  S   Supreme  Coun  Hears  Rearijument  m  .Allied-Signal  -- 
World  Without  Uniiar\-  Busmess  Pnncinle  Explored.  State  Tax  Review.  .May  5,  1992 

-S         Dyk  li  Bilich,  L"  S   Supreme  Coun  Orders  Reargumen:  in  Allied  Signal  Case   Uniiar\ 
Business  Precedents  Questioned.  S:a;e  &.  Local  Taxes  Wee.klv.  .Mar  31,  1992 

4"'         Dvk  ^^  Nage!.  L'  S   Supreme  ('ou~.  .■^laie  Tax  Decisioni  -  The  l'-')'-')2-'^3  Term.  State  Ta;-. 
.Votes.  Sept    13.  1993 
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50.  Dyk,  Validity  of 'New  Value'  Exception  Remains  an  Open  Legal  Question.  Natl.  Law  J. 
(Feb.  5,  1990) 

51.  Dvk.  Why  Broadcasters  Should  Continue  the  Fight  for  First  .Amendment  Rights. 
Broadcasting,  Aug.  1,  1988 


LIST  OF  SPEECHES 
1997: 

February  10.  1997 

March  5,  1997 


April  14,  1997 


Julv  15.  1997 


The  American  Trucking  Associations  re  Food  Lion  v  Capital 
CitiesMBC  (FL) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  1  of  Anachment  Volume  C) 

Catholic  University  Conference  on  the  First  Amendment  - 
Discussion  of  Media  Institute  Repon  on  First  Amendment 
(Washington,  DC.) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  2  of  .Attachment  Volume  C) 

The  Brennan  Center  for  Justice  -  Benchmark  1997  -  Should 
Buckley  V.  Valeo  Be  Oyerruled''  (moot  court)  (member  of  panel  of 
judges)  (Washington,  DC.) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  3  of  .Attachment  Volume  C) 

Junior  Statesmen  Foundation  -  Guest  Speaker  -  Raybum  House 
Oft'ice  Building  (Washington,  DC)  (Role  of  US.  Supreme  Court) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  4  of  .Attachment  Volume  C) 


.Auuust  3,  199' 


.Amencan  Bar  .Association  .Annual  Meetinu  -  An  .Afternoon  of 
Special  Programs  at  the  Ninth  Circuit  Coun  of  .Appeals  - 
Al^'irmative  .Action    Taking  the  .Argument  to  .Another  Level  -  .Moo; 
Court  (represented  position  of  state  r-j  .;onstitu;ionality  of  Prop 
Z09-like  provision)  (San  Francisco.  C.A) 

I  Notes,  draft  or  transcript  of  soeech.  or  press  reports  i 

(Tab  5  of  .Attachment  Volume  Ti 
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October  24,  1997 

1996: 

January  9,  1996 

February  27,  1996 

April  10.  1996 
April  17,  1996 
May  10,  1996 

May  17- IS,  1996 

Mav  10.  190/, 
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National  Practice  Institute  --  Objections  At  Trial  And  How  To  Win 
An  Appeal  (Cleveland,  OH) 

(Notes,  draft  or  transcript  of  speech,  or  press  repons) 

(Tab  6  of  Attachment  Volume  C) 


Federal  Communications  Bar  .Association  Young  Lawyers 
Committee:  CLE  Seminar  on  Communications  Law  in  the  Couns 
(Washington,  D.C.) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  7  of  Attachment  Volume  C) 

Federal  Communications  Bar  .Association,  Conference,  Indecency 
Regulation  (Washington.  DC) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  8  of  Attachment  Volume  C) 

Breakfast  Meeting  -  Law  Firm  of  Leventhal.  Senter  and  Lerman 
(appellate  advocacy)  (Washington.  DC) 

Introduction  of  Richard  Pogue  ai  Cleveland  Club  (Washington. 
DC) 

.AB.A  State  and  Local  Ta.\  Committee.  State  Ta.\  Institute  -  State 
Ta.x  Issues  (Washington,  D  C  ) 

(Ts'otes,  draft  or  transcnpt  of  speech,  or  press  repons) 

(Tab  9  of  Attachment  Volume  C) 

ABA  -  Appellate  Institute  re  .Appellate  .Advocacy  (Washington. 
DC) 

rNotes,  draft  or  transcnpt  of  speech,  or  press  reports) 

(Tab  10  of  .Attachment  \olume  C) 

.AB.A,  State  and  Local  Tax  Committee  -  State  Tax  Institute  -  State 
Tixation  Issues  (U'ashington.  D  C  ) 

■^''96  Jones  Day  Reavis  lV  ?o-aue  Pater.:  Litigation  Seminar 
(Uashinston,  D  C  ) 

(Notes,  drat:  or  -ranicnpt  of  speech,  or  press  repons i 

iTaD  1!  o:"A::acr.-.-->-:  Volu~.eC, 
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ABA  Forum  on  Communications  -  Content  Regulation  and  Liability 
for  New  Media  (New  York,  NY) 


1995: 

March  23,  1995 


Apnl  25.  1995 


November  1995 


November  4,  1995 


American  University's  Criminal  Law  Society  -  Second  Annual 
Conference  on  Crime:  The  Death  Penalty  in  the  21st  Century: 
Where  Is  It  Going?  The  Media  Debate  and  Public  Executions 
(Washington,  DC.) 

(Notes,  draft  or  transcript  of  speech,  or  press  repons) 

(Tab  12  of  Attachment  Volume  C) 

Associated  General  Contractors  of  America,  Labor  and 
Emplo>Tnent  Law  Council  -  Annual  Symposium  -  Challenge  to  E.O 
12954  (Washington,  DC.) 

State  and  Local  Center  for  the  Academy  for  State  and  Local 
Government  -  State  Tax  Issues  (Washington.  DC.) 

National  Center  for  State  Courts     1995  National  Conference  of 
Coun  Public  Information  Officers  (Cameras  in  the  Couns) 
(Cambridge,  M.A) 


19*)4: 

June  S,  1994 


Jui-.  2!    !994 


Federal  Communications  Bar  .Association  -  CLE  Seminar  - 
Forfeiture  Provisions  of  the  Communications  Act  and  the     ^ 
Commission's  Rules  (Indecency  Forfeitures)  (Washington,  DC  ) 

(Notes,  draft  or  transcript  of  speech,  or  press  repons) 

(Tab  13  of  .Attachment  \'olume  C) 

Jones  Day  Reavis  &  Pogue  -  State  Tax  and  the  1993  Supreme 
Coun  Term  (Washington.  D  C  ) 


Seprcmber  27.  !*-~'<^-;  Institute  ot'Propeny  Ta.xation  -  .Sales  and  Use  Tax  Svmposiuni  - 

Federal  Constitutional  Issues  Afteciinu  State  and  Local  Taxation 
( WashmoTon.  D  C  ) 


'jctober  5.  iV'-^4 


Georgetown  L'niversity  Lau  Center  -  .Appellate  .Advocacy  Betbr 
the  D  C  Circuit  (Washinr.on.  D  r  ) 
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1993: 

January  27.  1993 

January  29.  1993 
May  6-8,  1993 

August  6.  1993 

October?,  1993 
October  12,  1993 

1992: 

February  14,  1992 

Mirch-i,  1992 


Jones  Day  Reavis  &  Pogue;  The  Clinton  Administration: 
Legislative,  Regulatory  and  Enforcement  Issues  Confronting 
American  Business  and  Finance  (London) 

Jones  Day  Reavis  &  Pogue;  The  Clinton  Administration: 
Legislative.  Regulatory  and  Enforcement  Issues  Confronting 
American  Business  and  Finance  (Paris) 

National  Public  Radio  Conference:   Indecency:  It's  Not  Just  Seven 
Dirty  Words  (Washington.  DC.) 

(Notes,  draft  or  transcript  of  speech,  or  press  repons) 

(Tab  14  of  Attachment  Volume  C) 

ABA  Annual  Meeting  -  State  and  Local  Tax  Committee  - 
Luncheon  Panel  re  Harper  v  Virginia  (New  York,  NY) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  15  of  Attachment  Volume  C) 

Jones  Day  Reavis  «S:  Pogue  -  Business  Law  and  the  Supreme  Court: 
A  Review  of  the  1992  and  1993  Terms  (Washington,  DC) 

Federalist  Society,  "Do  We  Have  A  Conservative  Supreme  Court"'" 
(panel  discussion)  (Washington,  DC) 

(Published  version  of  appearance  is  item  36  in  Attachment 

Volume  B  ) 


.ABA  -  .Annual  VIeeting  -  State  and  Local  Ta.\  Committee  (San 
.Antonio,  Texas) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  !6  of  Attachment  K'olume  C) 

.AB.-\  Commitiee  on  State  Ta.\2!ion.  .Media/State  Ta.\  Seminar  - 
Bellas  Hess  Panel  -  Leathers  v  .Medlock  -  Aftermath  (Tampa. 
F::'r:Ja) 

(Notes,  draft  or  transcript  of  speech,  or  press  repons) 

(Tab  IT  of  .Attachmer.:  \'olume  C) 
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DC  Bar  Convention  -  Who  Decides''  The  Current  Status  and 
Proper  Role  of  Judicial  Review  in  Shaping  the  Future  of 
Administrative  Law?  (Washington,  DC) 

Jones  Day  Reavis  &  Pogue  -  State  Tax  and  the  1991  Supreme 
Court  Term  (Washington,  DC.) 

.ABA  .Annual  Meeting  -  The  Federal  Courts'  Experience/The 
William  Kennedy  Smith  Trial  -  Cameras  in  the  Courts  Presidential 
Showcase  Program  (San  Francisco.  C.A) 

(N'otes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  18  of  Attachment  Volume  C) 

(A  videotape  is  being  provided  separately    See  Tape  1) 

Jones  Day  Reavis  &  Pogue  -  Environmental  Insurance  Program: 
Cleaning  Up  the  Environmental  Insurance  Mess  (Washington, 
DC) 


October  20,  1992 


Thomas  Jefferson  Center  for  the  Protection  of  Free  Expression  - 
Conference  on  Textbook  Censorship    What  Johnny  Shouldn't  Read 
(Washington,   DC.) 


December  17.  1992  Jones  Day  Reavis  &  Pogue    The  Clinton  .Administration 

Legislative,  Regulatory  and  Entbrcement  Issues  Confronting 
.American  Business  and  Finance  (N'ew  York,  NY) 


1991: 

March  !S,  1901 


FCB.A,  et  al     First  Amendment  Seminar    The  Battle  is  Raging 
Press  Restrictions  During  Military  Conflict  (Washington,  DC.) 

(Notes,  draft  or  transcnpt  of  speech,  or  press  reports) 

(Tab  19  of  .Attachment  Volume  C) 


.\lav  2.  1991 


.AB.-VTCB.A    Celebrating  200  Years  of  The  First  .Amendment 
(Washington,  D  C  ) 

(Notes,  draii  or  transcnpt  of  specc:-.    -r  press  repons) 

(Tab  20  of  .Attachment  \olume  C) 

I  Videotapes  are  beini:  provided  ieoarately    See  Tapes  2--i 
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American  Women  in  Radio  and  Television  National  Convention: 
First  Amendment:  Media  Coverage  of  the  Courts,  The  Indecency 
Issue  (Washington,  DC.) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  2 1  of  Anachment  Volume  C) 

52nd  Judicial  Conference  of  the  District  of  Columbia  Circuit  - 
Media  Coverage  of  the  Courts,  Judicial  Decisions  and  the  Judiciary 
-  (Williamsburg,  VA)- 

(Published  version  of  appearance  is  item  27  in  Attachment 

Volume  B.) 

52nd  Judicial  Conference  of  the  Sixth  Circuit  -  Bill  of  Rights  -  Civil 
Rights  (Panel  on  Affirmative  Action)  (Grand  Traverse,  MI) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  22  of  Attachment  Volume  C) 

District  of  Columbia  Bar  Association  -  1991  Annual  Convention: 
Cameras  in  the  Counroom:  Has  the  Time  Come''  -  DC.  Bar 
Convention  (Washington,  DC.) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  23  of  Attachment  Volume  C) 


.\uuust  10,  1991  ABA  Annual  Meetrng  -  The  Supreme  Court  and  .Administrative 

Law 

(Published  version  of  appearance  is  item  AS  in  Attachment 
Volume  B) 

September  24.  I9'.>1  Jones,  Day,  Reavis  &  Pogue  Environmental  Insurance  Program, 

"Cleaning  Up  the  Environmental  Insurance  Mess, "  (Washington, 
DC.) 

September  24.  I'^Ol  National  Chamber  Litigation  Center    Fourth  .Annual  Supreme 

Coun  Press  Brieting  (Washington.  D  C  j 

(Notes,  draft  or  transcript  or" speech,  or  press  repons) 
(Tab  24  o:" .Attachment  \oiL:-ie  Ci 


.>eD:emoer 


.AB.A  Forum  C>immi:;ee  -  Ta:<2tior; 
Sales  I \Vash;n_'ton.  D  C"  ; 


he  .Media  and  Mail  Order 
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October  4-5,  1991  Georgetown  University  Law  Center:  Sponsorship:  The 

Revolutionary  Trial  Strategy  -  A  Seminar  on  Bold  New  Trial  & 
Appellate  Tactics  (Washington,  DC.) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  25  of  Attachment  Volume  C) 

October  13,  1991  Federal  Bar  Association  -  Salute  to  Law  Enforcement 


1990: 

March  30,  1990 

Apnl  IS.  1990 
Mav3-4,  1990 


May  4.  1990 
Mav  S.  1990 


Mav  IS.  1990 


.ABA  Forum  Committee:   Representing  Your  Local  Broadcaster, 
Current  Content  Problems  in  Broadcasting,  Atlanta,  Ga. 

FCBA  -  What  is  Indecency    Who  Decides''  (Washington,  DC.) 
(Videotapes  are  being  provided  separately.  See  Tapes  5-6) 

United  States  Court  of  Military  .Appeals  15th  Annual  Homer 
Fergueson  Conference  (Cameras  in  the  Courts)  (Washington,  DC) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  26  of  Attachment  Volume  C) 

(A  videotape  is  bemg  provided  separately    See  Tape  7) 

I'-jderai  Bar  .Association  -  Salute  to  Law  Enforcement 

Fairta.x  Bar  .Association,  The  Law  Related  Education  Committee  - 
Commcntarv'  on  CNN  -  Noriega  Tapes  Case  (Fairfax,  VA) 

(Notes,  drat^  or  transcnpt  of  speech,  or  press  repons) 

(Tab  27  of  Attachment  \'olume  C) 

(.A  videotape  is  being  provided  separately    See  Tape  S) 

.American  Women  in  Radio  and  Television  .\ational  Convention  - 
First  .Amendment  Power.  The  Indecency  Issue  (Washington,  D  C  ) 

i.\'o:es.  draft  or  transcnp;  of  speech,  or  press  repons) 

I  Tab  2S  of  .Attachmer::  \o;ume  C> 

I  A  .ideotape  is  bein.;  provided  separatiiy    See  Tape  S) 


June  ;  i.  199' I 


Broadca-Mini:  and  FCBA  -  Brozzz 
Was:;i:;;::on.  DC  } 

I  Notes,  draft  or  transcnp: 


>:  Cable  Inriuence  1\'  - 

fioeeeh.  o.-  press  reoortji 
:-eC, 
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June  27.  1990 

August  5.  1990 
September  25.  1990 

October  11-12.  1990 
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The  Euro-Club  -  Commercial  Speech.  Broadcasting  and  the  First 
.Amendment  in  the  United  States  (Helsinki.  Finland) 

(Notes,  draft  or  transcript  of  speech,  or  press  repons) 

(Tab  30  of  Attachment  Volume  C) 

FCB.A/D  C.  Bar  Annual  Convention  -  Panel  on  Offensive 
Programming  (Washington.  DC.) 

(Notes,  draft  or  transcript  of  speech,  or  press  repons) 

(Tab  3  1  of  Attachment  Volume  C) 

.ABA  .Annual  Meeting  -  Presidential  Showcase;  The  News  Media 
and  the  Judiciary:  Cameras  in  the  Courts  at  Here  and  Abroad 

National  Chamber  Litigation  Center  Third  Annual  Supreme  Court 
Briefmg  (Washington,  DC.) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  32  of  Attachment  Volume  C) 

Jones  D.iy  Reavis  «S:  Pogue  -  Current  &  Evolving  Regulatory  Issues 
la  Labor  and  Employment  Law 


l*),S'): 

rcbruan.-23.  19S9 

.Mav  5,  1989 


FCB.A  Semmar  -  Key  Communications  Issues  m  the  101st  Congress 
(Washington,  DC  ) 

(N'otes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  33  of  .Attachment  X'olume  C) 

Federal  Bar  .Association  -  Salute  to  Law  Enforcement  (Washington. 
DC  ) 

(.Notes,  draft  or  transcnpt  of  speech,  or  press  repons) 

(Tab  3-4  of  .Attachment  Volume  (') 


■),S.S: 


•,e--.t  (  on^resi 
'Denvcr.Vo. 


c  D-batc 


Obscenitv 
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April  10,  198S  NAB  Convention  -  Indecencv  and  Other  On-.Air  Perils  (Las  Vegas. 

N\') 

CNotes,  draft  or  transcnpt  of  speech,  or  press  reports) 
(Tab  35  of  Attachment  Volume  C) 

May  14.  I9SS  FCBA-  19SS  .Annual  Seminar    Media  Coverage  of  the  Bork 

Nomination  (Hershey,  PA) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 
(Tab  36  of  Attachment  Volume  C) 

June  10-11.  19SS  Wilson  Center  -  Constitutional  Protections  of  the  Freedom  of 

Speech,  Tocqueville  and  the  Press,  and  Roles  and  Responsibilities 
of  the  News  Media  in  a  Democracy 


1987: 

January  12,  19S7  Washington  Center  -  The  Legal  System  and  Legal  Careers  - 

Freedom  of  Religion.  Competitive  Interests  and  the  First 
.Amendment 

.•\pnl  2-4-Z6,  19S7  FCBA  Annual  Seminar    Evep,thing  Vou  Always  Wanted  to  Know 

.About  FCC  But  Were  .-Vfraid  to  Ask.  Media  Coverage  of  the 
Supreme  Court  and  Legal  Issues  in  Washington  (Wintergreen.  VA) 

June  IS,  19ST  FCB.-\  and  Broadcasting  Magazine    Broadcastina'Cable  Interface 

Programming  Content  Regulation  -  Washington.  D  C 

(Notes,  drat't  or  transcript  of  speech,  or  press  reponsj 
^Tab  37  of  .Attachment  \olume  C) 

June  24.  I9S~  Washington  Council  or' Law, vers  Public  Interest  and  Pro  Bono 

Fon.li" 

Ju.-.j  25.  I'XS"  State  i3.ir  ^i:' Vsisconsin  (."onventio:'.    Wc  tivj  .'•'eople 

^.•'te.s.  draft  or  trar.sjDrit  .if  .^pee^:".,    <  press  reports; 
'  Y?:r  <<  of  Attacht-en:  \'o\-r.'.-^  '  , 

Serterrncr,  !^S"  Teie>;o:r~ur::ja::o">  :*oi;;v  Rer;e;i; ::;  ' " /":ere"Je    Airiie  Hou^c 
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September  22.  19S7  Nonhwestem  University  Seminar:  The  Fairness  Doctrine: 

Adequate  and  Balanced  Coverage  vs.  The  Big  Chill,  Annenberg 
Washington  Program  (Washington,  DC.) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  39  of  Attachment  Volume  C) 

October  17,  1987  Philadelphia  Bar  Association:  Indecency  (Atlantic  City,  NJ) 

October  2,  19S7  Moot  Court,  Yale  University  re  Mozert  v  Hawkins  Countv 

October  29,  1987  William  and  Mary  University,  Address  to  Faculty  and  Students 

(Williamsburg,  VA) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 
(Tab  40  of  Attachment  Volume  C) 

December  10,  1987  FCBA/PLI  Common  Carrier  Conference 


1986: 

November  1986 

No\  ember  o.  10S6 


International  Association  of  Gaming  Attorneys  .Annual  Conference 
(commercial  speech)  (San  Juan,  PR) 

.Amencan  Civil  Liberties  Union  of  .Massachusetts,  .Massachusetts 
Bar  .Association,  and  Massachusetts  Department  of  Education: 
Censorship  and  the  Classroom  (Boston,  .\IA) 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  41  of  .Attachment  Volume  C) 


1985: 

Aon!  !.\  19S.> 


l'^S4: 


.National  .Association  of  Broadcasters-  o3rd  .Annual  Convention  Sc 
international  Exposition    Speak  On:  On  First  Amendment  (Las 
\eyai.  NV) 

I  Notes,  dr.iit  or  trar.scnpt  of  speecii.  .  r  press  repons; 

(Tab  42  of  .Atiachmer.:  \'o!u.T.e  C , 


.N.AB  l'v>l!tical  Broadcast  ^ideoTcleJor.rer-.-."---.-    The  Fairness 
Doctnne  and  Noncandidate  Advenisn^; 

(Notes,  draft  or  transcript  of  speeci:  ■::  press  reporrsi 

(Tab  43  of  At-acn-en:  \oiu-:e  C  • 
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May  14,  1984 

1969: 

March  17-18,  1969 
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Seventh  Circuit  Judicial  Conterence:  Moderator  of  Panel  on 
Cameras  in  the  Couns 

(Notes,  draft  or  transcript  of  speech,  or  press  reports) 

(Tab  44  of  Attachment  Volume  C) 


Federal  Bar  Association    Supreme  Court  Briefing  Conference 
(Washington.  DC.) 


LIST  OF  TELEVISION  AND  R.ADIO  INTERVIEWS 
1997: 


December  4,  1997 


June  16,  1997 


MavZO.  1997 


April  22,  1997 


March 


1997 


Februap.-  j.  \9\ 

1996: 

Julv  r.  190.., 


CNN  Burden  of  Proof   Tawana  Brawley  Case. 

(Transcript  appears  at  Tab  45  of  Attachment  Volume  C) 

CNN  Burden  of  Proof   Fashion  Trend  Known  as  Heroin  Chic 
(Transcript  appears  at  Tab  46  of  Attachment  Volume  C) 

(.-\  videotape  is  being  provided  separately    See  Tape  1 1) 

CNN  Burden  of  Proof   The  Globe's  Role  in  Frank  Giftbrd's  .Alfair 
(Transcript  appears  at  Tab  47  of  .Attachment  Volume  C) 

CNN  Burden  of  Proof    Secunng  a  Jun,- 

(Transcript  appears  at  Tab  4S  of  Attachment  Volume  C) 
(A  videotape  is  being  provided  separately    See  Tape  9) 

CNN  Burden  of  Proof   Oklahoma  City  Bombing 

(Transcnpt  appears  at  Tab  49  of  Attachment  Volume  C) 

CNN  Burden  of  Proof   Ghost  of  Simpson's  Past 

(TranscHD!  ao-jears  at  Tab  50  of  .Attachment  Volume  C) 


CNN  Buric 
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1995: 

October  11.  1995 

October  17,  1995 

October  30,  1995 
November  13.  1995 
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CNBC  Appearance:  BMW  Punitive  Damages  Case. 

(A  videotape  is  being  provided  separately.  See  Tape  10) 

CNN  Burden  of  Proof:  Open  Judicial  Proceedings. 

(Transcript  appears  at  Tab  5 1  of  Attachment  Volume  C) 
(A  videotape  is  being  provided  separately    See  Tape  1 1 ) 

CNN  Interview    Attractive  Social  Factors  Form  111  Values. 
(Transcript  appears  at  Tab  52  of  Attachment  Volume  C) 

CNN  Burden  of  Proof  Simpson  Civil  Case. 

(Transcript  appears  at  Tab  53  of  Attachment  Volume  C) 


1994: 

May  16,  1994 

October?.  1994 
November  7,  1994 


Nightly  Business  Repon    Judge  (now  Justice)  Breyer  and 
Business 

(Transcript  appears  at  Tab  54  of  .Attachment  Volume  C) 

CNN  Talk  Back  Live:  Cameras  in  the  Courts 

(Transcript  appears  at  Tab  55  of  .Attachment  Volume  C) 

CNN  Talk  Back  Live    Cameras  in  the  Courts 

(Transcript  appears  at  Tab  56  of  .Attachment  Volume  C) 


1993: 

June  14.  1993 

Ju.-.o  :".  1>>>3 

12il: 

Ju:-.  :.  !99! 


Nightly  Business  Repon    Interview  Concerning  Justice  Ginsburg 
(Transcript  appears  at  Tab  57  of  .Attachment  Volume  C) 

CA  \ideotape  is  being  provided  separately    See  Tape  12) 

C-SP.AN    Timothy  Dyk  on  Supreme  Coun  Nominee  Ginsburg 
(.A  videotape  ii  beinu  provided  separately    See  Tape  9) 


C-5P.AN.  Cameras  in  the  Federal  Couns 

(A  ".ideotape  is  beinu  provided  separately    See  Tape  !3i 
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1989: 

Januar>-  2,  1989 

1988: 

May  20,  19SS 
December  19SS 


USA  Today  Television  Show    Interview  re  Indecency 

(A  videotape  is  being  provided  separately.   See  Tape  M) 


CNN/Crossiire;   Religion  in  the  Schools 
VVABC  Radio  Station  Interview    indecency 


1986: 


Me!  Young  Show    Scopes  II  (Xfozcri  v  Hcmkins  County) 
(.Aji  audiotape  is  being  provided  separately    (See 
Audiotape) 

Williani  Buckley,  Jr  Television  Program  (Mozcrt  v.  Hankins 
Cuimty)  {\9S5  or  1986) 


1982: 

December  24,  1981 


CNN  "Take  Two" 

(A  videotape  is  being  provided  separately    See  Tape  15) 


liNDATED 


CN'N'/TNN  News  -  Business  Cases  in  the  Supreme  Court 

( A  videotape  is  being  provided  separately    See  Tape  9) 

CNN  -  "carlv  Prime"    Timothv  B   Ov!-:.  Sen  Lieberman  on 
Indeceiic;. 

I  A  videotape  is  being  pro-.ideJ  separately    See  Tape  9i 

FX  Neivs.^rk  '  Under  Scru::r.;.  '   -  T:rr,o:hy  B   Dyk  -  Panel  Gues: 
I A  videotape  is  beir/j  rrovided  seoaratelv    See  Taoe  9) 
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CNBC  "Business  Insider"  -  Timothy  B.  Dyk  on  the  BMW  Case 
(A  videotape  is  being  provided  separately.  See  Tape  9) 

Fox  Morning  News;  Decency  Regulation. 

(A  videotape  is  being  provided  separately.  See  Tape  16) 

Timothy  B  Dylc  -  McNeil/Lehrer 

(A  videotape  is  being  provided  separately.  See  Tape  1 7) 


LECTURE  NOTES 

Lecture  Notes  from  Yale  Law  School  Class 
(Tab  58  ot"  Attachment  Volume  C) 

Lecture  Notes  from  Georgetown  University  Leveraged 
Buyouts  Class 

(Tab  59  of  Attachment  Volume  C) 

Lecture  Notes  from  University  of  Virginia  Law  School 
(Tab  60  of  Attachment  Volume  C) 

N  B      There  mav  have  been  other  speeches,  and  were  other  television  and  radio  interviews,  that  I 
cannot  now  identify 


l.l         Health    What  is  the  present  state  of  your  health''  List  the  date  of  your  last  physical 

examination 

/ 

Very  good    Only  condition  is  high  pressure  in  eyes  controlled  with  Occupress. 
Date  of  last  physical  exam;  Februarv-  10,  199S 


U         Judicial  Otrice    State  ^chronologically)  any  judicial  ofiices  you  have  held,  whether  such 
positior.  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each  such  court 

No.no 


Citations    If  you  are  or  have  been  a  judge,  provide    '  1 »  citations  tor  the  ten  most 
significap.:  opinions  you  have  v-Tittcn.  (2)  a  shon  summary  vof  and  citations  for  ail  appellate 
opinions  -.vhere  your  decisions  were  reversed  or  vvhere  vour  judgment  was  atFirmed  with 
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significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3)  citations  for 
significant  opinions  on  federal  or  state  constitutional  issues,  together  with  the  citation  to 
appellate  court  rulings  on  such  opinions    If  any  of  the  opinions  listed  were  not  officially 
reported,  please  provide  copies  of  the  opinions. 

Not  applicable. 

16         Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than  judicial 
offices,  including  the  terms  of  service  and  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  unsuccessful  candidacies  for  elective  public  office. 

July  1963  -  July  1964  -  U.S.  Depanment  of  Justice,  10th  and  Pennsylvania  Ave., 
N.W  ,  Washington,  D.C.  20530  -  Special  Assistant  to  the  Assistant  Attorney 
General,  Tax  Division  (one-year  appointment) 

1962  -  1963  -  U.S.  Supreme  Court,  Washington,  DC  -  Law  Clerk  to  Chief 
Justice  Warren  (one-year  appointment) 

1961  -  1962  -  US  Supreme  Coun,  Administrative  Office  of  U.S.  Courts, 
Washington,  DC  -  Law  Clerk  to  Justices  Reed  and  Bunon  (part-time  for  Chief 
Justice  Warren)  (one-year  appointment) 


1 7         Legal  Career: 

a  Describe  chronologically  your  law  practice  and  experience  after  graduation 

from  law  school  including 

I.         whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the 
judge,  the  coun,  and  the  dates  of  the  period  you  were  a  clerk: 

1962  -  1963  -  US  Supreme  Coun.  Washington.  D  C   -  Law  Clerk  to  Chief 
Justice  Warren  (one-year  appointment) 

19ol  -  1962  -  US   Suprerr.o  Coun,  .Administrative  Orlice  of  L' S  Couns, 
Washington.  D  C  -  Lau  Clerk  to  Justices  Reed  and  Bunon  ipan-time  for  Chief 
Justice  Warren;  (one-year  appointment) 

;  whether  voj  practiced  aior.e.  a.-.vi ;:'  so.  :he  addresses  and  dates. 

N.v  1  did  no:  oractice  aior.e 


Pj2c25orS2 


608 


April  3,  199j. 

Timothy  Belcher  Dyk 

Questionnaire  for  Judicial  Nominees 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies 

or  govemmentaJ  agencies  with  which  you  have  been  connected,  and 
the  nature  of  your  connection  with  each; 

February  1990  -  Present  -  Jones  Day  Reavis  &  Pogue,  1450  G  Street,  N.W., 
Washington,  DC  20005  -  Partner  and  Chair,  Issues  and  Appeals  Section; 

September  1964  -  February  1990  -  Wiimer,  Cutler  &  Pickering.  2445  M  Street, 
N  W  ,  Washington,  DC.  20037  -  Panner  and  Associate, 

July  1963  -  July  1964  -  US  Department  of  Justice,  10th  and  Pennsylvania  Ave., 
N  W.,  Washington,  DC.  20530  -  Special  Assistant  to  the  Assistant  Attorney 
General,  Tax  Division  -  (one-year  appointment) 


b  1 .  What  has  been  the  general  character  of  your  law  practice,  dividing 

it  into  periods  with  dates  if  its  character  has  changed  over  the 
years? 

My  practice  has  been  almost  entirely  in  litigation,  and  has  covered  a  wide 
vanety  of  matters    I  have  appeared  in  proceedings  involving  intellectual  property, 
untair  competition,  antitrust,  injunctions,  civil  and  criminal  contempt,  motions  for 
access  to  judicial  records,  review  of  federal  administrative  agencies,  adjudications 
and  rulemakings  before  federal  administrative  agencies,  arbitrations  pursuant  to 
court  order,  breach  of  contract  actions  (including  government  contract  issues), 
customs  duties,  labor,  state  and  federal  taxation,  bankruptcy,  communications  law, 
and  constitutional  law    I  estimate  that  I  have  taken  or  defended  over  two  hundred 
depositions  m  federal  court  and  administrative  litigation  and  have  tried  both  civil 
and  cnminal  cases    I  have  participated  in  hundreds  of  hours  of  trial  before  federal 
and  state  couns  or  administrative  agencies    I  have  argued  approximately  70 
appeals  in  vanous  courts,  including  the  United  States  Supreme  Court,  ten  of  the 
Federal  Circuits  and  in  state  appellate  couns 

Dunng  the  period  1964  to  1990.  my  practice  consisted  primanly  of  Federal 
Communications  Commission  issues.  First  .Amendment  issues,  and  general 
litigation  before  the  federal  courrs    My  practice  included  substantial  amounts  of 
appellate  litigation    In  February  1990.  I  moved  iVom  Wiimer,  Cutler  &  Pickering 
to  Jones,  Day,  Reavis  &.  Pogue  to  chair  the  Issues  and  .Appeals  Section  of  the 
Litigation  Group    Dunng  the  penod  1990  to  the  present.  1  have  continued  to  do 
substantial  amounts  of  appellate  litigation  and  district  coun  litigation,  but  have 
done  less  FCC  Aorl-;    .Mv  practice  has  expanded  :o  include  additional  areas  such  as 
intellectual  orooer.v,  labor  ia'.v.  state  ii\at:on.  Lanham  .Act  and  uniair  comoetition 
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and  a  wide  variety  of  other  appellate  matters.  I  have  appeared  in  state  as  well  as 
federal  court 


2.  Describe  your  typical  former  clients,  and  mention  the  areas,  if  any. 

in  which  you  have  specialized 

I  have  specialized  in  appellate  litigation  and  general  trial  coun 
litigation.  My  areas  of  substantive  specialization  have  included  intellectual 
propeny,  state  taxation,  communications  law,  bankruptcy.  First  Amendment  law, 
labor  law,  and  constitutional  law    Typical  former  clients  have  included:  (1) 
broadcasters,  and  broadcast  organizations;  and  (2)  other  corporations  and 
associations  On  occasion,  I  have  represented  government  entities  and  individuals 

c.  1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If 

the  frequency  of  your  appearances  in  coun  varied,  describe  each 
such  variance,  giving  dates 

Frequently 


2  What  percentage  of  these  appearances  was  iti 

(a)  federal  courts, 
70%-75% 

(b)  state  courts  of  record, 
5%-10% 

(c)  other  couns 

administrative  agencies  -  1 5°  o-20% 
(Estimated) 

3  What  |)ercentage  of  your  litigation  -.".as 

(.'.)        civil, 

(bi         jnrninal 
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State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

At  least  seven  -  Chief  counsel  in  all  but  one  (co-counsel  in 
one),  (includes  administrative  and  arbitration  proceedings; 
excludes  cases  decided  without  evidentiary  hearing.) 

What  percentage  of  these  trials  was: 

(a)  jury, 
0% 

(b)  non-jury. 
100% 


Litigation.  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported    Give  a  capsule  summary  of  the  substance  of  each  case.   Identify  the  party  or 
parties  whom  you  represented,  describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case    .-Vlso  state  as  to  each  case 

fa)        the  date  of  representation. 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the 
case  was  litigated,  and 

(c)  the  mdiudual  name,  addresses,  and  telephone  numbers  of  co-counsel  and 
of  pnncipal  counsel  tor  each  of  the  other  parties 


1.  Cable  News  Network.  Inc.  v.  United  States.  824  F.2d  1046  (D.C.  Cir.).  cert,  denied 

484  U.S.  914  (1987). 

This  case  mvolved  the  First  .Amendment  nght  of  the  public  to  access  to  jun,-  voir  dire  m 
:r.j  Deaver  trial    The  Distnct  Court  (Judge  Thomas  Pentield  Jackson),  on  July  14,  19S7.  held  that 
there  was  no  right  of  access    The  Distnct  of  Columbia  Circuit  reversed    I  was  lead  counsel  for 
the  news  media    1  argued  and  supenised  bnev.n^:    The  case  confirmed  the  public's  access  to  ']ur/ 
vo:r  dire  proceedir.i:s 

Par.iei  represer.teJ       Cable  Nev.s  Network;.  Ir.c  .  Capital  Cities  .-XBC.  In:  .  CBS.  Inc  .  National 
BroadcastM-i;  Co  .  In: 
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U.S.  Court  of  Appeals  for  the  DC.  Circuit    Before  Judges  Starr  and  Silberman  and  Senior 
Circuit  Judge  McGowan 

Co-counsel:  Kevin  T.  Baine,  Williams  &  Connolly,  725  12th  St.,  N.W.,  Washington, 

DC.   20005.   (202)434-5000 

David  E.  Kendall,  Williams  &  Connolly,  725  12th  St.,  N.W.,  Washington, 
DC.  20005.  (202)434-5000. 

Opposing  counsel:       Whitney  Nonh  Seymour,  Jr.,  Landy  &  Seymour,  25  West  43rd  Street, 
New  York,  NY    10036.   (212)869-2212. 


2.  Chamber  of  Commerce  of  the  United  States  v.  Reich,  886  F.  Supp.  66  (D.D.  C. 

1995),  rcv'd.  57  F.3d  1099  (D.C.  Cir.  1995),  on  remand.  897  F.  Supp.  570  (D.D.C. 
1995),  rev'd.  74  F.3d  1322  (D.C.  Cir.  1996),  rehearing  denied,  83  F.3d  439  (D.C.  Cir. 
1996),  rehearing  en  banc  denied,  83  F.3d  442  (D.C.  Cir.  1996) 

This  case  involved  a  suit  by  a  number  of  business  organizations  including  the  Chamber  of 
Commerce,  the  National  Association  of  Manufaaurers,  the  American  Trucking  Associations,  the 
Labor  Policy  Association,  Bridgestone  Firestone  and  Mosler  challenging  President  Clinton's 
executive  order  barring  government  contractors  from  hiring  permanent  replacement  workers 
during  economic  strikes.   I  was  lead  counsel  for  the  business  groups,  both  at  the  district  court  and 
courts  of  appeals  levels,  from  the  filing  of  the  case  through  the  conclusion    I  argued  and 
supervised  briefing  at  all  levels    The  e.xecutive  order  was  ultimately  held  invalid  by  the  District  of 
Columbia  Circuit  on  the  ground  that  it  conflicted  with  the  National  Labor  Relations  Act,  the  first 
time  in  decades  that  an  executive  order  had  been  invalidated    The  first  District  of  Columbia 
Circuit  opinion  is  also  significant  on  ripeness  issues  since  it  held  that  the  executive  order's  impact 
on  labor/management  bargaining  made  it  npe  for  renew  ' 

886  F  Supp    66 

Panies  represented       Chamber  of  Commerce  of  the  United  States.  .American  Trucking 

.Associations,  Inc  ,  Labor  Policy  .Association,  National  .Association  of 
.Manufacturers,  Bridgestone.'Firestone.  Inc  2nd  .Mosler.  Inc 

L'  S   District  Court  tor  the  District  of  Coi'jmbia    Before  Jud^e  Kessier 

Co-counsel  Daniel  R  Birnev.  AT.A  Litigation  Center.  Z200  .Mill  Road,  Alexandra.  \'.A 

2231-4    (703)S3S-iS6.> 
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Daniel  V.  Yaeger,  Labor  Policy  Association,  1015  15th  Street,  N.W.,  Suite 
1200.  Washington.  DC.  20005.  (202)789-8670. 

Douglas  S  McDowell,  McGuiness  &  Williams,  Washington,  D.C. 
(Deceased) 

Jan  S.  Amundson,  National  Association  of  Manufacturers,  1331 
Pennsylvania,  N.W.,  North  Tower  -  Suite  1500,  Washington,  D.C.  20004 
(202)  637-3058. 

Opposing  Counsel.      Thomas  S.  Williamson,  Jr.,  Covington  &  Burling,  1201  Pennsylvania 
Avenue,  N.W..  Washington,  DC.  20044  (202)  662-6000. 

Margaret  S.  Hewirig,  US  Dep't  of  Justice,  901  E  St.,  N.W  ,  Room  969, 
Washington,  DC.  20530.  (202)  514-3481. 

57F3d  1099: 


Parties  represented      Chamber  of  Commerce  of  the  United  States.  American  Trucking 

Associations,  Inc  ,  Labor  Policy  Association,  National  Association  of 
Manufacturers,  Bridgestone/Firestone,  Inc  and  Mosler,  Inc. 

U  S  Court  of  .Appeals  for  the  DC  Circuit.  Before  Judges  Wald,  Buckley  and  Rogers. 

Co-counsel:  Daniel  R  Barney,  ATA  Litigation  Center,  2200  Mill  Road,  Alexandria,  VA 

22314.  (703)838-1865 

Daniel  V.  Yaeger,  Labor  Policy  Association,  1015  15th  Street,  N.W.,  Suite 
1200,  Washington,  DC    20005.  (202)789-8670 

Douglas  S  McDowell,  McGuiness  &  Williams.  Washington,  DC. 
(Deceased) 

Jan  S    .Amundsen,  National  .Association  of  Manufacturers,  1331 
Pennsylvania.  N  W  .  .\onh  Tower  -  Suite  1 500.  Washington.  D  C  2000-4 
n02)  637-3058 

John  .A    Rogovin.  O'.Melveny  &.  .Myers.  LLP.  555  i3ih  St  . 
.V  W  .  Washington.  D  C  20004  (202)333-5-1- 

Margaret  S  Hewing.  L  S  Dep':  of  Justice.  -'-O;  E  S:  .  N  W  .  Room  ^?69. 
Washincton.  D  C  20530    i202i  5  i-i-j-Sl 


Opposing  counsel 
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897  F    Supp.   570: 


Panics  represented:      Chamber  of  Commerce  of  the  United  States,  American  Trucking 

Associations,  Inc  ,  Labor  Policy  Association,  National  Association  of 
Manufacturers.  Bridgestone/Firestone.  Inc.  and  Mosler,  Inc. 

U.S.  District  Court  for  the  District  of  Columbia    Before  Judge  Kessler. 

Co-counsel:  Daniel  R.  Barney,  ATA  Litigation  Center,  2200  Mill  Road,  Alexandria.  VA 

22314    (703)838-1865 

Daniel  V.  Yaeger.  Labor  Policy  Association.  1015  15th  Street.  N.W.,  Suite 
1200.  Washington,  DC.   20005.  (202)  789-8670. 

Douglas  S.  McDowell,  McGuiness  &  Williams,  Washington,  DC. 
(Deceased) 

Jan  S.  Amundson,  National  Association  of  Manufacturers,  1331 
Pennsylvania.  N  W  ,  North  Tower  -  Suite  1500,  Washington,  DC.  20004 
(202)637-3058. 

Opposing  counsel         Margaret  S  Hewing,  U.S.  Dep't  of  Justice.  901  E  St  .  N  VV.,  Room  964, 
Washinuton,  DC  20530    (202)  514-34S1 

74  F3d  1322 

Parties  represented      Chamber  of  Commerce  of  the  United  States,  American  Trucking 

Associations,  Inc  ,  Labor  Policy  Association,  National  Association  of 
Manufacturers,  Bridgestone/Firestone.  Inc  and  Mosler,  Inc 

U  S  Court  of  Appeals  for  the  D  C  Circuit    Before  Judges  Silberman,  Sentelle  and 
Randolph 


Co-counsel 


Daniel  R  Barney.  .MA  Liiigation  Cer.;cr,  2200  .Mill  Road.  .Alexandna,  \'.\ 
22314    i703)S3.S-lS65 

Danie!  \'   Vaegor.  Labor  Policy  .Assoc:2::on.  !01  5  I  5th  Street.  N  W  .  Su::. 
1200.  Washington.  D  C    20005    '2021  "S9-S670 

Douglas  S  .\lcDov.-jil.  .McGumrSi  /.:  Wiliiami.  Washington.  D  C 
(Deceased) 
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Jan  S.  .Amundsen,  National  Association  of  Manufacturers,  1331 
Pennsylvania.  N.W.,  North  Tower  -  Suite  1500,  Washington,  DC.  20004 
(202)  637-305S. 

Stephen  W  Preston,  U.S.  Dep't  of  Justice,  950  Pennsylvania  Avenue, 
N.W.,  Washington,  DC.  20530.  (202)514-4015 


3.  Exxon  Chemicnl  Patents.  Inc.  v.  Lubrizol  Corporation,  No.  93-1275  and  Exxon 

Chemical  Patents.  Inc.  v.  Lubrizol  Corporation.  No.  94-1309,  64  F.3d  1553  (Fed. 
Cir.  1995),  rehearing  and  rehearing  en  banc  denied,  77  F.3d  450  (Fed.  Cir.  1996), 
cert,  denied.  116  S.  Ct.  2554  (1996) 

These  cases  (one  on  liability,  one  on  damages)  involved  a  judgment  for  patent 
infringement  against  Lubrizol  in  excess  of  SlOO  million  The  two  appeals,  in  which  I  panicipated 
actively  in  briefing  and  presented  argument  before  the  Federal  Circuit  (together  with  co-counsel), 
presented  a  vanety  of  significant  patent  law  issues    The  coun  resolved  the  case  on  the  basis  of 
claim  construction  (i  e  ,  court's  construction  of  the  claims  appearing  in  the  patents),  and  Lubrizol 
prevailed  on  the  ground  that  it  had  not  infiinged  under  the  appellate  court's  claim  construction.  A 
divided  court  of  appeals  denied  en  banc  review,  and  the  Supreme  Court  denied  certiorari.  The 
case  is  significant  on  the  issue  of  construction  of  patent  claims    (The  Federal  Circuit  (Plager, 
Clev-inger,  Br\-son)  held  recently  in  Exxon  Chemicals  Patents.  Inc  v  Lubrizol  Corp  .  45  USPQ2d 
1S65  (Fed  Cir    1998).  that  the  district  coun  was  required  to  entertain  a  motion  for  new  trial  on  a 
doctrmc  of  equivalents  theon.-  (an  alternative  theor\-  for  infringement)) 

No  03-1275 


Parties  represented       The  Lubrizol  Corporation 

U  S   Court  of  .Appeals  for  the  Federal  Circuit    Before  Judges  Nies.  Plager  and  Clevenger  ' 

Co-counsel  S  Leslie  Misrock,  Pennle  &  Edmunds,  1  155  Avenue  of  the  .Americas,  New 

York.  NY  10036    (212)  790-9090 

(jpposing  counsei         William  C  Slusser.  Baker  A;  Boiis.  LLP,  One  Shell  Plaza.  910 
Louisiana,  Houston.  T.X  Ti-y)!     i  ~  1 3 )  22^- !  2">-; 


Pa.-::es  represented       The  Lubnzol  Corporation 

i.'  .S  Cour.  of.Aooeals  for  the  Federal  Circu::    .Be:>'.--j  .L. 
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Co-counsel:  S.  Leslie  Misrock,  Pennie  &  Edmunds,  1 155  Avenue  of  the  Americas,  New- 

York,  NY  10036.  (212)  790-9090. 

Opposing  counsel        Donald  R.  Dunner.  Finnegan,  Henderson,  Farabow,  Garrett  &  Dunner, 
L  L.P..  1300  Eye  Street,  N  W  .  Suite  700.  Washington.  D.C.  20005. 
(202)  408-4000. 


4.  FCC  Fairness  litigation.  Syracuse  Peace  Council  v.  FCC.  867  F.2d  654  (D.C.  Cir. 

1989);  cert,  denied  493  U.S.  1019  (1990). 

This  case  was  one  of  a  series  of  related  cases  involving  the  question  whether  the  FCC's 
faumess  doarine  (requiring  the  presentation  of  opposing  views  on  controversial  issues)  was 
required  by  statute,  whether  it  served  the  public  interest,  and  whether  it  was  constitutional  under 
the  First  Amendment.  In  these  cases  I  was  counsel  for  cenain  broadcasters  challenging  the 
doctrine    The  representation  included  the  period  from  1987  to  1993    I  argued  and  supervised 
briefing.   At  first  the  FCC  declined  to  decide  whether  the  doctrine  was  constitutional.  On  review 
the  District  of  Columbia  Circuit  ordered  the  Commission  to  consider  the  constitutional  question. 
Meredith  Corp  v  FCC.  809  F.2d  863  (DC.  Cir.  1987),  Radio-Television  News  Directors 
Association  v  FCC.  809  F  2d  860  (DC.  Cir   1987)    On  remand  the  FCC  held  that  the  doctrine 
was  unconstitutional  and  that  it  did  not  serve  the  public  interest    The  decision  to  eliminate  the 
doctrine  was  sustained  by  the  District  of  Columbia  Circuit  in  Svracuse  Peace  Council,  without 
reaching  the  constitutional  question    In  later  litigation  in  the  Eight  Circuit,  petitioners  claimed 
that  the  doctrine  could  not  be  eliminated  by  the  FCC  because  it  was  required  by  statute. 
Ultimately  the  Eight  Circuit  agreed  with  our  position  that  the  doctrine  was  not  statutorily 
required    .Arkansas  AFL-CIO  v  FCC.  980  F  2d  1 190  (8th  Cir   1992).  vacated  on  grant  of 
petition  for  rehearing  en  banc,  affirmed.  .Arkansas  AFL-CIO  v  FCC.  1 1  F.3d  1430  (8th  Cir 
1993)  (en  banc)  This  decision  is  an  important  precedent  concerning  the  FCC's  authority  to  repeal 
the  fairness  doctrine. 

Parties  represented      CBS.  Inc  ,  Radio-Television  News  Directors  .Association,  American 

Newspaper  Publishers  .Association,  National  .Association  of  Broadcasters, 
National  Broadcasting  Co  .  Inc  .  Freedom  of  Expression  Foundation, 
Reporters  Committee  tor  Freedom  of  the  Press 

L  S   C"oun  of  .Appeals  tor  the  District  o:"C>>l'jmhi.i.  iircu;!    Before  C.".;ef  Judge  Wald  and  Judges 
Starr  ar.J  Williams 

Co-J  ^jnse!  Floyd  .Abrarris.  Cir.M.  (.JorJor,  ^v  Reir.d,:.  S"  Pin-.-  .Street.  New  York.  N"i' 

10005     (21 2)  701 -.^0)0 
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Opposing  counsel:       Henr>  Geller,  3001  Veaz>'  Terrace.  N  W  ,  S702,  Washington.  DC.  20008. 
(202)  293-4380. 

Diane  S.  Killory,  Intelsat,  3400  International  Drive,  N.W.,  Washington, 
D.C.  20008  (202)944-8252. 


5.  FCC  Indecency  Litigation.  Action  for  Children's  Television  v.  FCC.  932  F.2d  1504 

(D.C.  Cir.  1991),  cert,  denied.  503  U.S.  913  (1992). 

In  these  related  litigations  I  was  lead  counsel  representing  broadcasters,  program 
suppliers,  and  representatives  of  listeners  and  viewers  in  challenging  FCC  indecency  regulation  on 
constitutional  grounds    I  supervised  briefing  and  presented  oral  argument.  The  representation 
included  the  period  from  1987  to  1996.  The  District  of  Columbia  Circuit  ruled  in  1988  that  the 
FCC  was  constitutionally  required  to  establish  a  safe  harbor  —  certain  hours  of  the  day  during 
which  broadcasters  could  present,  and  listeners  and  viewers  could  receive,  non-obscene  indecent 
matter    Action  for  Children's  Television  v  FCC.  852  F.2d  1332  (DC.  Cir.  1988).  Congress  then 
enacted  a  statute  imposing  a  twenty-four-hour  ban  on  broadcast  indecency.  In  1991,  in  this  case, 
the  District  of  Columbia  Circuit  held  the  statute  unconstitutional    Congress  enacted  another 
statute  limiting  broadcast  indecency  to  the  hours  of  midnight  to  6:00  am.  on  commercial  stations. 
The  same  group  challenged  that  statute  in  the  District  of  Columbia  Circuit  which  held  the  statute 
unconstitutional  tor  the  period  from  10  00  p  m  to  midnight.   .Action  for  Children's  Television. 
Inc  V  FCC  5SF3d65-4(DC  Cir   1995).  fen  banc)  cen  denied.  116SCt  701  (1996) 

Panies  represented       .Action  for  Children's  Television,  Capital  Cities/ .ABC,  Inc  ,  CBS  Inc  , 
Amencan  Civil  Liberties  Union,  .Association  of  Independent  Television 
Stations.  Inc  ,  Infinity  Broadcasting  Corp.,  Motion  Picture  Association  of 
.Amenca,  National  .Association  of  Broadcasters,  National  Broadcasting 
Co  ,  Inc  ,  National  Public  Radio,  People  for  the  .American  Way,  Post- 
Newsweek  Stations,  Inc  ,  Public  Broadcasting  Service,  Radio-Television 
News  Directors  .Association,  The  Reporters  Committee  for  Freedom  of  the 
Press,  Society  of  Protessional  Journalists 

I    .S  Coun  of  .Appeals  for  the  District  of  Columbi.i  Circuit    Betbre  Chief  Judge  Mikva  and 
jL!dg:es  Edwards  and  Thomas 

(Apposing  counsoi         Roben  L    Pettit,  Wiley.  Rein  li  Fieldinu.  :~~o  K  Street.  N  W  . 
\Vash;ni:to.-..  D  C  ZOOOo    tZOZ)  A29-~<'ry, 
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6.  In  re  Prudential  Lines.  Inc..  114  B.R.  27  (Bankr.  S.D.N.Y.  1989)  (subsequent  history- 

omitted). 

This  case  involved  an  important  question  under  the  Bankruptcy  Code  --  whether  the 
debtor  was  entitled  to  the  net  operating  loss  carryforwards    After  extensive  discovery  the  matter 
was  tried  to  the  court  in  1989.   I  was  counsel  at  the  trial  level  (together  with  my  then-partner, 
William  Perlstein),  representing  creditors  in  a  successful  effon  to  claim  the  NOLS.   I  participated 
in  the  trial  and  supervised  briefing.  The  bankruptcy  court  decision  was  affirmed  on  appeal    (I 
was  not  responsible  for  the  appeals.)  The  case  decided  a  signitlcant  unresolved  bankruptcy  issue 

Parties  represented:      Cold  Spring  Shipping,  LP.  and  Official  Committee  of  Unsecured  Creditors 

Trial  Period:  One  day  bench  trial  -  December  1989 

US  Bankruptcy  Court  in  the  Southern  District  of  New  York    Before  Judge  Howard  C. 
Bushman,  III 

Co-counsel  William  J  Perlstein,  Wilmer,  Cutler  &  Pickering,  2445  M  Street,  N  W  . 

Washington,  DC    20037-1420    (202)663-6000 

.Allan  L    Gropper,  White  &  Case,  1155  Avenue  of  the  Americas,  New 
York.  NY  10036    (212)819-8200 

Opposing  counsel        W  Bruce  Johnson,  75  E.  55th  St ,  New  York,  NY 
(212)856-7050 


7.  Mozert  v.  Hawkins  County  School  Board.  647  F.  Supp.  1 194  (E.D.  Tenn.  1986), 

rev'd,  827  F.2d  1058  (6th  Cir.  1987).  cert,  denied.  484  U.S.  1066  (1988) 

This  case  involved  a  First  .Amendment  freedom  of  religion  claim  brought  by 
llindamentaiist  parents  against  a  local  school  board  and  school  oificnis    The  parents  claimed  that 
their  children  had  a  right  to  be  excused  from  any  class  which  taught  objectionable  material    The 
parents'  objections  mcluded  large  parts  of  the  reading  curricuium  and  possibly  the  social  studies 
program  as  well    I  was  lead  counsel  tor  the  school  board  and  school  otficials    In  addition  to 
playing  the  lead  role  at  the  bench  trial,  1  supervised  bnefing  and  presented  argument  on  appeal 
.\fter  e.xtensive  discover.-,  this  case  was  tned  betbre  the  coun    The  court  ruled  in  tavor  of  the 
plaintiffs    On  appeal  the  judgment  was  reversed    The  Si.xth  Circuit  held  that  the  plaintiffs  had  no: 
established  a  violation  of  the  Free  Exercise  clause  and  that  the  schools  did  not  have  to 
accommodate  the  plaintiffs'  religious  bei:ei"s  :o  the  extent  re^rjested    The  case  is  viewed  as ;; 
maior  free  exercise  case  and  received  extensive  oublicr.v 
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647  F.  Supp     1194 


Parties  represented:      Hawkins  County  Public  Schools,  Doug  Cloud,  Conley  E.  Bailey,  Larry 
Elkins,  Harold  E.  Silvers,  Jr.,  Jean  Price,  Quentin  Dykes,  James  Salley. 

Tnai  Period:  July  14,  1986  -  July  21,  1986. 

US.  District  Court  for  the  Eastern  District  of  Tennessee.  Before  Chief  Judge  Hull. 

Co-counsel:  John  Payton,  Wilmer,  Cutler  &  Pickering,  2445  M  Street,  N.W., 

Washington,  DC.  20037-1420    (202)663-6000 

Judith  Wish,  Associate  Counsel,  Office  of  Professional  Responsibility,  U.S. 
Department  of  Justice,  950  Pennsylvania  Avenue,  N  W  ,  Room  4304, 
Washington,  DC.  20530.  (202)514-3365 

N.R.  Coleman.  Jr.,  Milligan  &  Coleman,  NationsBank  BIdg.,  Suite  301, 
P  O.  Box  1060.  Greeneville,  TN  37744    (423)  639-68 11 

Phillip  L  Boyd,  108  South  Church  Street.  P  0  Box  298,  Rogersville,  TN 
3S757    (423)272-3619. 

Charles  Hampton  White.  Cornelius  &  Collins.  Suite  2700.  Nashville  City 
Center.  PO  Box  190695.  Nashville,  TN  37219    (615)244-1440. 

William  H    Farmer.  Waller  Lansden  Donch  &  Davis,  Nashville  City 
Center.  Suite  2100.  511  Union  St .  Nashville,  TN  37219    (615)  244-6380 

Opposing  counsel        Michael  P  Farris,  Home  School  Legal  Defense  Assn  ,  P  0  Box  159", 
Paeonian  Springs,  VA  22129    (540)882-3838 

27F2d  105S 

Panics  represented       Hawkins  County  Public  Schools.  Doug  Cloud,  Conley  E  Bailey,  Larrv' 
Elkins.  Harold  E  Silvers.  Jr .  Jean  Price,  Quentin  Dykes.  James  Salley 

I,'  S  Court  of  Appeals  :or  the  Sixth  C;rcui;    Before  Chief  Judge  Lively.  Judges  Kennedy  and 
Bouiis 


Cj-counsel 


John  Panon.  Wilmer.  Cutler  &:  Pickering.  244  5  M  Street.  S  W  . 
Washiniztcp..  D  C    2003 "- 1 420    1 102)  o63 --C00 
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Judith  B  Wish,  Associate  Counsel,  Office  of  Professional  Responsibility, 
U.S.  Department  of  Justice,  950  Pennsylvania  Avenue,  N.W.,  Room  4304, 
Washington,  DC.   20530.  (202)514-3365 

N.R.  Coleman,  Jr..  Miliigan  &  Coleman,  NationsBank  BIdg.  301,  P  O.  Box 
1060,  Greeneville,  TN  37744.  (423)  639-6S1 1 

Charles  Hampton  White,  Cornelius  &  Collins.  Suite  2700,  Nashville  City 
Center,  P.O.  Box  190695,  Nashville,  TN  37219    (615)  244-1440 

William  H.   Farmer,  Waller  Lansden  Donch  &  Davis,  Nashville  City 
Center,  Suite  2100,  511  Union  St.,  Nashville,  TN  37219.  (615)  244-6380 

W.J.  Michael  Cody,  Burch,  Porter  &  Johnson,  130  Nonh  Court  Ave  , 
Memphis,  TN  38103.  (901)524-5000. 

Opposing  counsel:       Michael  P  Farris,  Home  School  Legal  Defense  Assn..  P  0  Box  159. 
Paeonian  Spnngs,  VA  22129.  (540)882-3838. 


8.  Peden  v.  State  of  Kansas.  930  P.2d  1  (Kan.  1996),  cert,  denied.  1 17  S.  Ct.  1821 

(1997) 

This  case  involved  an  equal  protection  challenge  brought  by  a  single  Kansas  taxpayer  who 
claimed  that  the  Kansas  income  tax  rate  structure  was  unconstitutional    His  claim  was  that  the  tax 
rate  structure  unconstitutionally  favored  married  taxpayers  over  single  taxpayers  by  taxing 
married  taxpayers  at  a  lower  rate    I  represented  the  State  of  Kansas  from  1995-1997    1 
supervised  bnefing  and  argued  the  case  for  the  State  of  Kansas    We  successfully  argued  to  the 
Kansas  Supreme  Court  that  the  state  had  a  legitimate  interest  in  promoting  the  institution  of 
marriage  and  subsidizing  marriage  through  its  lower  tax  rate  structure  and  that  the  statute  did  not 
violate  the  equal  protection  clause    The  case  is  imponant  in  the  area  of  tax  and  equal  protection 

Rnpiies  represented       State  of  Kansas.  Kansas  Depanment  of  Revenue.  Secretar>-  of  Revenue  for 
the  State  of  Kansas.  Director  of  Taxation  of  the  State  of  Kansas 

Supreme  Coun  of  Kansas    Before  Justices  Ahb-^a.  .Alleunjcc:.  .S:\.  Larsor..  ir.d  Lockett.  and 
Judges  Lewis  and  Wah! 

I."  j->;.")L:nsc!  Richarj  U\2~d2..:.  General  (  ou.-.-ie:   .-la.-.ias  D-.-p  :  of  Rcenuo.  ''15  .S  V\' 

Harrison  S:  .  Toce-;a.  Kansas  doo  1 2    ■  -' '  .'<  i  Zvo-I.'  i  I 
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Opposing  counsel        Michael  E.  Waldeck,  Niewald,  Waldeck  &  Brown,  P.C, 

12  Wyandotte  Plaza,  120  West  12th  St.,  Kansas  City,  MO  64105. 
(816)471-7000 


9.  Textron  Lvcoming  Reciprocating  Engine  Division.  AVCO  Corp.  v.  United 

Automobile.  Aerospace  and  Agricultural  Implement  Workers.  No.  97-463  (U.S.) 
(decision  pending) 

This  case  is  presently  pending  before  the  United  States  Supreme  Court    It  was  argued  on 
February  23,  1998.  The  issue  is  whether  Section  301  of  the  Labor  Management  Relations  Act  of 
1947,  giving  district  courts' jurisdiction  over  suits  "for  violation"  of  collective  bargaining 
agreements,  allows  a  union  to  sue  to  invalidate  an  agreement  on  grounds  of  alleged  fraud  in  the 
negotiating  process  when  there  has  been  no  violation  of  the  agreement,  or  whether  such  claims 
must  be  brought  before  the  NLRB  as  unfair  labor  practices    Our  client  is  Textron  Lycoming;  I  am 
lead  counsel  in  the  case  I  supervised  the  briefing  and  presented  oral  argument  in  the  Supreme 
Court    Textron  Lycoming  urges  that  section  301  only  allows  suits  in  federal  court  where  there 
has  been  a  violation  of  the  agreement  and  that  jurisdictional  grants  should  be  narrowly  construed. 

Panics  represented       Textron  Lycoming  Reciprocating  Engine  Division,  AVCO  Corp 

IJ  S   Supreme  Court    The  Justices  of  the  Supreme  Coun 

Co-counsel:  .Andrew  .\1  Kramer,  Jones,  Day,  Reavis  &  Pogue,  1450  G  Street,  N  W  , 

Washington,  DC  20005    (202)  879-3939 

Opposing  counsel         Stephen  .A  Yokich,  (JAW,  1757  "N"  Street.  N  W  ,  Washington,  D  C 
20036    (202)828-8500 


10.        United  States  v.  George  Gordon  Liddv.  354  F.  Supp.  208  (D.D.C.),  stnv  denied,  478 
F.2d586(D.C.  Cir.    1972) 

This  case  involved  the  nght  of  a  news  organization  to  withhold  unpublished  materials  on 
^rounds  of  First  .Amendment  privilege    The  materials  (unpublished  tape  recordings  of  a  potential 
witness)  were  subpoenaed  by  the  defense  in  the  Watergate  criminal  case    John  Lawrence,  the 
Bureau  Chief  of  the  L  A  Times,  became  the  t'lrst  person  to  go  to  jail  in  the  Watergate  case  tor 
rerlising  to  produce  the  materials    I  represented  Mr  Lawrence  and  the  Los  .Angeles  Times,  and 
iuper^-ised  bneting  and  argued  the  case  :n  the  district  co-jr.    The  district  court,  in  1972.  ordered 
the  materials  produced  and  overruled  the  claim  of  pnMle'^-."    The  case  was  settled  while  on 
aooeal 
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Panics  represented:     Times  Mirror  Co  ,  and  John  Lawrence 

US  District  Coun  for  the  District  of  Columbia.  Before  Chief  Judge  Sirica. 

Co-counsel:  J.  Roger  Wollenberg,  Wiimer,  Cutler  &  Pickering,  2445  M  Street,  N  W  . 

Washington,  DC.  20037-1420.  (202)663-6000 

Herbert  J  Miller,  Miller,  Cassidy,  Larroca  &  Le\vin.  L.L  P  ,  2555  M 

Street.  N.W., 

Washington,  DC  20037.  (202)  293-6400 

Opposing  counsel:  Earl  J  Silben,  Schwalb,  Donnenfeld  &  Silben,  1025  Thomas 
Jefferson  St ,  N  W  ,  Suite  300  East,  Washington,  DC.  20007. 
(202)965-7910 

Seymour  Glanzer,  Dickstein  Shapiro  Morin  &  Oshinsky  LLP,  2101  L 
Street,  N  W  ,  Washington,  DC    20037    (202)  785-9700 

Peter  L  Maroulis,  104  Hooker  Ave  .  Poughkeepsic,  NY  12601. 
(914)471-6050 

William  0  Bittman.  Reed  Smith  Shaw  &  .\lcClay,  1301  K  St..  N.W  . 
Suite  1 100  East  Tower.  Washington,  D  C  20005    (202)  414-9200 

Gerald  .Alch    No  listing  available 

Henry  B    Rothblatt,  Esq  ,  Bamett,  Barclay  &  Springmann.  PA.,  501 
Mamposa  Street,  P  0  Box  1667,  Orlando,  FL  32S02    (4040  425-4245. 

N.B      Only  principal  co-counsel  are  listed 


19         Legal  .Activities    Describe  the  most  siunitlcant  legal  jctivities  you  have  pursued,  includini: 
signiilcant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did  not  involve 
litigation    Describe  the  nature  of  your  participation  m  this  question,  please  omit  any 
information  protected  by  the  attorney-client  privilege  (unless  the  privilege  has  been 
waived  ) 

In  addition  to  the  .0  cases  iistej  i.-.  :r.s  ar.sv.i.-: :  ■>  Ojes::.\T  !S.  !  have  panicipateJ 
in  a  number  of  other  sianificant  matters    For  examL^;.- 
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1 .  I  have  argued  eight  cases  in  the  US.  Supreme  Coun  and  more  than  60 
others  in  the  U.S.  Couns  of  Appeals  and  the  state  appellate  courts.  I  have  argued  five 
cases  in  the  Federal  Circuit  on  behalf  of  Lubrizol  and  other  clients  (four  of  these  were 
patent  cases,  and  one  involved  customs  duties)  I  was  scheduled  to  argue  a  sixth  case 
involving  a  drug  delivery  patent.  I  have  panicipated  in  other  Federal  Circuit  patent  cases 
that  I  did  not  argue. 

2.  Recently,  I  have  been  involved  in  large  district  court  cases  involving 
intellectual  property  and  unfair  competition  issues  on  behalf  of  the  Lubrizol  Corporation. 
These  cases  have  involved  significant  discovery    I  have  also  been  lead  counsel  or 
associate  counsel  in  a  large  number  of  other  cases  at  the  trial  court  level,  including  most 
recently  a  labor  case  in  Michigan  federal  coun,  a  First  .Amendment  case  in  District  of 
Columbia  federal  court,  etc 

3.  Earlier  in  my  practice,  I  was  active  in  helping  to  secure  coun  approval  of 
deregulation  of  broadcasting.   In  addition  to  the  litigation  concerning  the  fairness  doarine 
(see  Question  18),  I  argued  the  radio  format  case  in  the  United  States  Supreme  Court  on 
behalf  of  the  industry.   (The  Court  ultimately  approved  the  FCC's  decision  not  to  regulate 
radio  format  changes,  FCC  v  \VNCN  Listeners  Guild.  450  US  582  1981))    I  also 
argued  broadcast  deregulation  cases,  (Office  of  Communications  v  FCC.  707  F.2d  1413 
(DC.  Cir    1983).  Office  of  Communications  v  FCC.  779  F  2d  702  (D  C  Cir   1985)).  in 
the  District  of  Columbia  Circuit    I  panicipated,  as  lead  counsel,  in  two  lengthy  license 
renewal  cases  before  the  FCC  involving  CBS  Inc  and  RKO  General 

-I  I  have  been  active  in  a  number  of  other  high  protile  cases  involving  the 

news  media  and  the  couns  representing  broadcasters    I  was  involved  in  the  Agnew  and 
Reagan  tapes  cases,  as  well  as  others  involving  newsgathering  privilege  and  press  access 

5  While  it  is  not  a  litigated  case,  I  have  also  represented  the  news  media  in 
their  eftbns  to  secure  camera  access  to  the  federal  couns    .A  three-year  experiment, 
approved  by  the  U  S  Judicial  Conference,  was  concluded    The  Conference  did  not 
continue  the  experiment  or  make  it  permanent 

6  1  have  taught  at  three  law  schools  --  Vale,  the  l.'nt\ersity  of  Virginia,  and 
Georgetown  --  teaching  a  variety  of  subjects  ranging  tVoni  constitutional  law  (the 
■.ntroductv^jp.  course  and  First  .Amendment  seminars ).  Comnvjnijations  Law.  and  leverageJ 
buvou:  law 


i'.i'ic  41)  -jf  .s: 


623 


April  3, 1998 

Timothy  Belcher  I>>-k 

Questionnaire  for  Judicial  Nominees 

n.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  professional  services,  firm  memberships,  former 
employers,  clients,  or  customers.  Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business  interest. 

I  am  entitled  to  receive  monthly  payments  from  Wilmer,  Cutler  &  Pickering  as 
pan  of  its  retirement  plan.  The  last  payment  date  is  March  1,  2001.  If  I  left  the  firm  of 
Jones  Day,  I  would  also  be  entitled  to  receive  payments  as  follows  (as  of  March  15, 
1998):  (a)  payment  of  capital  contribution  over  a  three-year  period;  (b)  payment  of 
deferred  compensation  in  the  yearfollowing  withdrawal    There  is  also  a  retirement  plan, 
but  I  have  not  yet  vested  under  the  plan.  While  there  is  no  right  to  convert  any  of  these 
plans  to  a  lump  sum  payment,  Jones  Day  would  be  willing  to  make  a  lump  sum  payment. 

I  have  401(k)  plans  with  both  firms  (and  my  wife  has  a  401(k)  plan  with  Wilmer 
Cutler)    These  401(k)  plans  can  be  converted  into  IRAs. 


Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure  you 
will  follow  in  determining  these  areas  of  concern    Identify  the  categories  of  litigation  and 
financial  arrangements  that  are  likely  to  present  potential  contlicts-of-interest  during  your 
initial  service  in  the  position  to  which  you  have  been  nominated 

There  are  no  personal  matters  of  which  I  am  aware  that  are  likely  to  result 
in  litigation  before  the  Federal  Circuit.   My  representation  of  clients  would  result  in 
a  conflict  of  interest  if  matters  in  which  I  was  involved  were  pending  before'the 
court  at  the  time  I  became  a  judge    An  actual  conflict  or  an  appearance  of  conflict 
of  interest  could  arise  if  former  clients,  former  law  tinms,  or  companies  or  other 
entities  in  which  I  hold  or  held  a  pecuniary  interest  or  sat  on  the  board  of  directors 
were  to  become  parties  before  the  coun 

If  I  became  a  federal  judge.  1  would  comply  with  the  Code  of  Judicial 
Conduct  and  other  ethical  obligationi    1  would  disqualily'  myself  in  matters 
involving  my  former  law  firms  or  former  sianiticant  clients  tor  a  substantial  period 
of  lime  after  I  had  severed  all  financial  relationships    I  would  also  disqualify  myself 
for  a  substantial  period  of  time  in  ail  matters  involving  non-protits  on  which  I 
served  on  their  board  of  directors    1  would  consult,  when  appropriate,  with  the 
.Administrative  Oflfice  ot\^  S  Couns  or  other  judicial  bodies  to  secure  necessar.- 
guidance 
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Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment,  with 
or  without  compensation,  during  your  service  with  the  court?  If  so,  explain. 

It  is  possible  that  I  would  teach  a  course  at  a  law  school  or  elsewhere,  but  I  have  no 
commitment  or  agreement  to  do  so. 


List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your 
nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding  S500  or  more. 
(If  you  prefer  to  do  so,  copies  of  the  financial  disclosure  report,  required  by  the  Ethics  in 
Government  Act  of  1978,  may  be  substituted  here.) 

The  response  is  supplied  in  my  Financial  Disclosure  Repon  which  follows: 
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FINANCUL    DISCLOSURE    REPORT 
FOR  CALENDAR  YEAR  1997 


Ripon  Rdqutrtd  by  the  Ettucs 
Riform  Act  0/1919.  full.  L  So. 
I0I-I9-I.  SinmiertO.  1919 
(5  U.S.C.  Aap.  4.  lOI-lll) 


I .  Pcnoa  Rcporhof  fhui  ncint.  f.rji.  middU  tniitat) 

L/YK,    Tinotnv    Belcher 


-.  Court  or  Ortaoizaooa 

U.S.  Court  of  .Appeals 
the  Federal  Circuit 


3.  DofcofRtport 

4/3/98 


Title  UrncU  Hl/I^l"  :rji::illt  ccrnt  or  ttmor  i:::.-.^ 

rruzgulra:*  judgts  trjiizzu  jutt-  or  part-lur.e) 

O'.S.  Circuit  Judge  -Nominee 


RcponT>^  (check  ippropriafe  type) 
X    Nominaijon.    Dair 


6.  Rtpomot  Ptriod 

1/1/97    to    3/15/9E 


Chombers  or  Ofllce  Addrcu 

Jones  Day  Reavis  &  Pogus 
1450  G  Street,  N.W. 
Washington,  D.C.   20005 


5.        Oo  tbc  basis  of  the  ieromanoo  coattiocil  io  tbis  Report  aod 
aoy  nodificaDoos  pcrtaioios  fbcrrto.  i(  Is.  io  my  optoion, 
io  co«p4iaace  wiib  applicable  laws  aod  rrf  ulaQoos. 


IMPORTANT  NOTES:  The  imtruerions  aeeompanying  this  form  imat  be  fallowed  Compiete  alt  para, 
cheeking  the  NONE  bar  for  each  part  where  you  have  no  reportable  information.  Sign  on  last  page     . 


I.    POSITIONS.  (Reporting  individual  only:  lee pp.  9-1}  of  Insiniciions.j 


POSITION 
NONE  (No  reponable  positions.) 


NAME  OF  ORGANIZATION/ENTITY 


Partner 


Director 


Director 


Jones  Day  Reavis  &  Pogue 


Farmworker  Litigation  Support  Fund,  Inc. 


Peoole  for  the  American  Wav 


II.     .AGREEMENTS.   (Xfpor::r.^,f<Jr„d:izlarU    ,ctpp   U-tiofl-j 


NONE   iNjrrpor:;;^ 


Jones  Day  Reavis  i  Pogue  -  .Agreement  for  return  of  capital 

contribution  and  deferred  compensation;  401  (k) 
plan ^ 

iVilmer,  Cutler  i  Pickering  -  .Agreement  for  individual  payments 
on  account  oi  previous  oartnersnip  interest; 
401{k)  plan 


III.  NON-INATISTMENT  INCOME.  {x,por,^.t,„d,.uiuaio^,po>^. 


'--J  o/  trjiruetionj.J 


(youn.  not  spoust'i) 


^ONE   ■Norrsorjtiler 


Jones  Dav  Reavis 


'.eavi.5  i  ?D  =  ue  -  p^r.r.ershi?  compensation   5.-?4,161.90 


?oc:ue    -    oartr 


rs.'^.io   comoe.'jsation      660,500.00 


Jones    Day    .Reavis 

i    Pogue    - 

part.-.ership   compensatio 

?ic:;eri.-.r 

-    for.-er    part.-.er 

v.it.TGrawal    oavments 

Wi.^er,    cutler    i 

?ic-:erir.= 

forrier   partner 
•..ithdrawal    oavments 

■.■.il.-er.    Cutler    i 

Pic/.ermr 

-    for.-.ar   partner 

.: -.-.d-iv.-a "    =av-  =  r.ts 

547,135.00 


$47,136.00 


59,320.00 
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m.   NON-INVESTMENT  INCOME:  Continuation  Sheet 


DYK,  Timothy  Bdcher 
Financial  Disclosure  Report 

4/3/98 


Date 
1997 
1997 


1/1/98  - 
3/15/98 

1/1/98  - 
3/15/98 


Source  and  Type  QtPSS  Inwme 


Frameworks  -  services  in  lieu  c.  700.00 

of  past  rent  (J) 

Aetna  -  Insurance  reimbursement  re  TAS 
property  (J)  643.00 

Frameworks  -  services  in  lieu  c.  SOO.OO 

of  past  rent  (J) 

Settlement  in  class  action  re  269.73 

Equimark  Securities  (J) 
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FEVANCLVL  DISCLOSURE  REPORT 


I  Sac  of  taioa  Rcporaai 

:    DYK,    Tinothy  Belcher 


OHKof  Rcpon 

4/3/98 


r\  .    R£IiViSURS£\1£^TS   -  tmupomiion.  lodsin$.  i'ockI.  mvminmenL 

(Incfudts  thost  to  Spouse  and dMptnaxni  childrrn:  uir  tMt  parrntheticals  '(S)' ard  '(DC)'  to  indicate  rtportabU 
rtimottrstmenu  rrctntd  by  spouse  and  dependent  chiidrtn.  rtspeetnety.  See  pp.  25-28  of  Initntcttons.) 

SOUHCE  DESCRIPTION 

NONE  (No  such  rrponible  reimbunenienu  ) 


V.    IjirTo.  (JtKludts  Ihoxt  to  spauMt  aitd  dtptmdtni  ehiUrrn:  us*  m  iMrnndmneatt  'fSt'  atid  '(DC)'  lo  mdtcatt  gifu  itnttitd 

by  spousr  and  dcp€i>dtnt  diiUnn.  rrsprcnvtly.  Str  pp.  29'32  of  haaiKUoia.) 
SOURCE  DSSCRIPTTON 

NONE  (No  such  rrponabfe  fifts.) 

1 

Exemot 


VALIIr! 


Vi.    LtlAfilLil  1  If.S.   flneiydestmose  o/spouie  and  dependent  eniidren:  atdieatt.  ^^imre  apptteabU.  person  mpoeatbt* /or 
liability  by  uxut^  the  perenthetieat  '(Si'  for  separate  Uabitity  ofthg  spomm.  '(J)'  for  jomt  LabUiry  of  reporonf 
ind:vidttel  and  ipoitse.  and '(DC)' for  liabiltty  of  a  dependent  child  Se€pp.33-3iof/nMtnieuons}  y 

CREDTTOR  DESCRIPTION  ^'•Vftl/Ua    CPD£^ 

X  NONE  (No  fcvonabic  liibilidcs.) 
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FINA.NCI.Ai.  DISCLOSURE  REPORT 


DYK,    Ti-othv    Belcher 


4/3/98 


\II.  Page  1   INVESTMENTS  and  TRUSTS  --  income,  value,  transactions  .,v.-.i 


c  ap'.ic 


j'mrfniiir/  aid  iD<rjii.  '(SI  ';ar irpcnzse  I  | 

-^cyspoust.  "(DC)' far  om£nh:p  ay  i  T>TC 

r:cn:U.                                                              1  j  (cj.. 

,    AjnL  div,. 

?:^e 'CO' s:ur  icch  zsic:                      Cq<1c\  ,  irni  oi 

rtir-.:::  from  6r:Qr  duztorjric                   1   (A-H1  int) 


Income  Grosi  vtlue 

duhn;  s  esd  01' 

rrponjn;  pcnod     |     trponui;  period 


Tnnu^oiu  durm;  upmliug  period 


(5) 


I     .       (3)  (••) 

1  imz:  :  Value  I  Gain  [dersiiv  of 

Code:;     Codej             raci-er.       ;MonUl-  Code:  ICodell  bUNtr/liUer 

(J  P)    I     (Q-WT     ;    redempnon)    i    Day  (I-P)  ;  (A-H)  |  Of  pn<raie  naniaimoii) 


>  ON  E     iNo  reponjble  incorne. 


See  also  Concinuation  Sheet  accenced  hereto. 


lass  3av  Brewing  Co 
Copjr.on  Stoc.-; 

Nona  None 

M     W 

\ 

:ass  Bay  Brewing  Co 
Corjaon  Stock 

None  None 

L     Vi 

\ 

-c-  -  Truro,  ."-^  (J) 
Parcel  1 

None  None 

-   L     Vi 

\ 

-o-  -  Truro,  :-'J\  (J) 
Parcel  2 

None  None 

L     VI 

\ 

'ir5-  National  Bank 
•  sston.  Bos  con,  M_^ 

or 

unknown 

?1    T 

\ 

blind  -rust) 

\ 

,_„.-^   i-,  'la-o  --ir 

_ 

KXL'MP'i' 

.la=e    nous 
Clcd_^oar_t_.J..yi 


Dl-. 
Ol-. 


i-Sli.WJcr'.si  ^-SI5.001-S50.i»)  L-SiO.MI- SlCO.Ol'O  M-SiOO.OOl-SiSO.OOO 

DJi        V-E30.001  $500,000      OS500.00I-S!.000.000      ?1-S1.(»O.MI-S5JCO.OCO      ?>i5.Cr.'O.OOI-S15.000.000 
?J-S^.OOO.OOI-S50,COO.OCO  P^-Morrcar:  S'O.OCO.OCO 
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DYK,  Timothy  Belcher 
Financial  Disclosure  Report 

4/3/98 


Vn.  INVESTMENTS  AND  TRUSTS  -  Income,  value,  transactions 
Continuation  Sheet,  Page  one 


Description  of  Assets 

Income 

Type 

Value           Value  Method 

ZERO  COUPON  BONDS 

nCO  Strips  due  6/6/05 

C 

Int 

K 

T 

nCO  Strips  due  12/06/99 

B 

Int 

— 

— 

US  Treas  Strips  due  7/30/97 

C 

Int 

_. 

— 

US  Treas  Strips  due  8/15/16 

C 

Int 

— 

— 

US  Treas  CUBES  due  5/15/01 

A 

Int 

J 

T 

GATORS  due  5/15/03 

B 

Int 

K 

T 

Gen  Accnjal  Treas  Sec,  5/15/04 

B 

Int 

K 

T 

Coupon  Treas  Recpts,  5/15/04 

A 

Int 

J 

T 

US  Treas  CUBES,  11/15/01 

C 

Int 

K 

T 

-  US  Treas  CUBES,  5/15/02 

D 

Int 

M 

T 

US  Treas  S&ips  due  5/15/99 

C 

Int 

— 

— 

US  Treas  Strips  due  11/15/99 

C 

Int 

_. 

-       //■ 

US  Treas  Strips  due  11/15/03 

D 

Int 

M 

T 

Cen  Accrual  Treas  Sec,  8/15/04 

D 

Int 

M 

T 

US  Treas  Strips  due  11/15/04 

E 

Int 

N 

T 

US  Treas  CUBEs  due  11/15/04 

C 

Int 

L 

T 

US  Treas  CUBEs  due  11/15/05 

C 

Int 

K 

T 

1 

1  US  Treas  CUBEs  due  11/15/06 

D 

Int 

M 

T 

nCO  Strips  due  8/3/04 

B 

Int 

K 

T                1 

i  FICO  Strips,  due  5/2/06 

C 

Int 

K 

T 

Page   41 
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DYK,  Timothy  Belcfaer 
Financial  Disclosure  Report 

4/3/98 


Vn.  INVESTMENTS  AND  TRUSTS  -  Income,  value,  transactions 
Continuation  Sheet,  Page  two 


Description  of  Assets 

Income 

Type 

Value          Value  Method 

ZERO  COUPON  BONDS  (Cont.) 

US  Treas  Strips,  due  5/15/21 

D 

Int 

— 

— 

CPN  Treas  H  Bond,  due 
8/15/01  (S) 

A 

Int 

J 

T 

Gen  Accrual  Treas  Sec,  5/15/04 
(S) 

B 

Int 

K 

T 

Cert  Accrual  Treas  Sec, 
11/15/01  (S) 

A 

Int 

J 

T 

US  Treas  CUBEs,  due  11/15/02 
(S) 

D 

Int 

L 

T 

US  Treas  Bond,  due  5/15/21 
(S) 

E 

Int 

— 

~ 

FICO  Strips,  due  12/6/99  (S) 

D 

Int 

— 

„. 

FICO  Strips,  due  4/6/99  (S) 

D 

Int 

... 

— 

Treas  Invt  Growth  Recpts,  due 
11/15/98  (DC) 

B 

Int 

K 

T 

US  Treas  Strips,  due  2/15/00 
(DC) 

A 

Int 

J 

T 

US  Treas  CUBES,  due  5/15/01 
(DC) 

A 

Int 

^  ^; 

J 

US  Treas  Strips,  due  8/15/16 
(DC) 

C 

Int 

— 

— 

US  Treas  Strips,  due  5/15/21 
(DC) 

C 

Int 

— 

... 

FICO  Stnps.  due  12/06/99  (DC) 

E 

Int 

... 

... 

FICO  Strips,  due  3/07/99  (DC) 

D 

Int 

... 

— 

FICO  Strips,  due  5/18/99  (DC) 

F 

Int 

... 

— 

COMMON  STOCK                                                                                                              || 

Lubrizol  Corp. 

A 

Div 

... 

-      1 
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DYK,  Timti^y  Beldier 

Financial  Disclosure  Report 

4/3/98 


Vn.  E^rVESTMENTS  AND  TRUSTS  -  Income,  value,  transactions 
Continuation  Sheet,  Page  three 


Description  of  Assets 

Income 

Type 

Value          Value  Method 

TREASURY  BILLS                                                                                                             || 

US  Treas  Bills  due  7/23/98 

None 

Int 

M 

T 

US  Treas  Bills  due  6/25/98 

None 

Int 

L 

T 

US  Treas  Bills  due  7/23/98 

None 

Int 

N 

T 

US  Treas  Bills  due  7/23/98 

None 

Int 

N 

T 

US  Treas  Bills  due  12/10/98 

Kone 

Int 

L 

T 

US  Treas  Bills  due  7/23/98 

None 

Int 

L 

T 

US  Treas  Bills  due  7/23/98  (S) 

None 

Int 

Pi 

T 

US  Treas  BUls  due  7/23/98 
(DC) 

None 

Int 

M 

T 

MUTUAL  FUNDS                                                                                                             || 

Crabbe  Huson  Special  Fund 

E 

Int 

M 

T 

Tweedy  Browne  American 
Value  Fund,  Inc. 

C 

Int 

M 

T 

Crabbe  Huson  Special  Fund  (S) 

C 

Int 

J 

T 

BANK  ACCOUNTS  (Money  Ma 

rket,  Checki 

ng.  Savings  ai 

ad  NOW  acco 

unts)       i 

Armada  Money  Market  Fund 

B 

Int 

L 

T 

Wheat  First  Money  Market 
(CRM) 

A 

Int 

L 

T 

Wheat  First  Money  Market 
(CRG) 

A 

Int 

J 

T 

Wneat  First  Money  Market 
(CRT)  (DC) 

A 

Int 

J 

T 

UMB  Money  Market- 1 

A 

Int 

K 

T 
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DYK,  Timothy  Bdcfaer 
Financial  Disclosure  Report 

4/3/98 


Vn.  INVESTMENTS  AND  TRUSTS  -  Income,  value,  transactions 
Continuation  Sheet,  Page  four 


Description  of  Assets 

Income 

Type 

Value           Value  Method 

BANK  ACCOUNTS  (Money  Market,  Checking,  Savings  and  NOW  Accounts)  cont.    || 

UMB  Money  Market  (S) 

A 

Int 

K 

T 

Cape  Cod  Bank  &  Trust  Savings 

A 

Int 

T 

Riggs  Bank,  N.A.  Checking 

A 

Int 

T 

Riggs  Bank  Money  Mkt 

A 

Int 

T 

Riggs  Bank  Checking  (J) 

A 

Int 

T 

Riggs  Bank  Money  Mkt  (J) 

A, 

Int 

T 

Riggs  Bank  Checking  (S) 

A 

Int 

T 

Riggs  Bank  Money  Mkt  (S) 

A 

Int 

T 

PNCBank  Money  Mkt  (S) 

A 

Int 

K 

T 

Riggs  Bank  Money  Mkt  (DC) 

A 

Int 

J 

T 

CERlUblCATES  OF  DEPOSTT                                                                                       || 

CD,  Crestar  Bank,  maturity 
4/15/98  (DC) 

A 

Int 

J 

T 

CD,  Crestar  Bank,  mamrity 
11/13/98  (DC) 

A 

Int 

J 

T 

MlSCtLLANLOUS  GOVLRNMLNl  SECURITIES 

/ 

White  House  Federal  Credit 
Union,  S-00  Prime  Share  (S) 

A 

Div 

J 

T         '' 

US  Treas  Notes  due  1/31/98 
(DC) 

A 

Int 

J 

T 

MISCELLANEOUS  ASSETS 

Mass  Mutual  Life  Ins  Policy 

B 

Int 

K 

T 

Security  Conn  Life  Ins  (S) 

C 

Int 

K 

T 

Security  Conn  Life  Ins  (S) 

A 

Int 

J 

T 

Security  Conn  Life  Ins  (S) 

B 

Int 

K 

T 
1 ■' 
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FINANCLVL  DISCLOSURE  REPORT 


I  NiBc  of  taioa  Rxponmi 

j    DYK,    Timothy   Belcher 


4/3/98 


\1II.  .-VDDITIONAL  INFORMATION  OR  EXPLANATIONS  aDdiote  part  of  Report) 

Note:   Investment  incoir.e  from  Zero  Coupon  bonds  is  reported  at 

6%  yearly  on  market  value  of  bond.   Capital  gains  from 

transactions  axe  not  reported.   Income  and  underlying  assets 

from  First  National  Bank  of  Boston  blind  trust  (established 

because  of  my  wife's  federal  employment)  is  unknown,  and  we 

are  not  allowed  to  know  details  of  the  trust.   Values  of 

limited  partnerships  are.  not.  known.  House  in  Truro,  MA  is 
under  contract  of  sale;  settlement  scheduled  for  today. 


I.\.  CERTIFICATION. 


in  compiiarct  with  the  provisions  of  28  U.S.C.  §  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Comminee  on  Judicial  Activiries. 
i.^d  ;o  the  best  of  my  knowledge  arler  reasonable  inquir%-.  I  did  not  perform  any  adjudicatory  ftmcbon  in  any  litigatioti  durin;  the  period  covered 
by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  tmancial  interest,  as  defined  in  Canon  3C(3)(c).  in  the  outcome 
ot  i\^:':\  \:::%nion 

'.  c:r.:fy  that  all  mformaiion  given  above  (including  ini'ormaiion  pertauiing  lo  my  spouse  and  minor  or  dependent  children,  if  any)  is 
accurate,  rfue.  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reponed  was  withheld  because  it  met 
applicable  SLUuiorv  provisions  permitting  non-disclosure 

I  lunher  cemfy  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been  reported  are  m 
comoliance  with  the  provisions  of  5  U.S.C.  app.  4.  §  501  et.  seq.,  5  U.S.C.  §  7353  and  Judicial  Conference  regulation^. ' 


Siinax.-i    V 


/v^^.^-L 


Date    ap-ri  1     T  .     iqQR 


NOTE;  ANY  tNDrvroU AL  WHO  KNOWINGLY  AND  WTLFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT  NLAY  BE 
SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  .App.  4,  §  104  ) 
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April  3, 1998 

Timothy  Belcher  Dyk 

Questionnaire  for  Judicial  Nominees 

Please  complete  the  attached  financial  net  worth  statement  in  detail.  (Add  schedules  as 
called  for.) 
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FINANC3AL  STATtMEKT 
KBT  WORTH 


TIMOTHY   BELCHER   DYK 


Ptovidt  I  cpmpletc.  cuireni  flntnelil  net  wonh  juwment  which  itemiiei  In  deuU 
tU  utru  (Inclodinj  bink  tccounu.  rwl  ciuit.  lecurioei,  cv»u,  invennienu,  ind  other  fiflwciiJ 
hol«lifl|i)  »11  UjbiUbcj  (bclg<Uflg  debu.  mon|i|ei.  \ou\t.  md  other  finAncUl  oblij»tlonj)  of 
youTKlf.  your  ipouie,  and  other  lmme4i«te  memben  of  y«>u  houKhold. 


AtSCTt 

UAiaiTIEl                                1 

C4ik  M  Ui«4  tirfin  ttnlUSched.     I 

196 

316 

.92 

tJ4.  Ovr*na,i  ,.auiiu~Ui  Sched . 

4,081, 

146 

59 

Kotai  ftytkli  li  Ut^a-tuutvnd 

. 

U«-J  HC»ri^O.M  Kl«d«I.  ^"^"^"^  •  -^  ^  ^ 

1,705, 

146 

•37 

Ktlii  pipVli  **  nlwVa 

XWBn-l.«««iU..-MUKfcM4»i'='^^'^-     ^^ 

:.185 

800 

■?0 

K*ttl  HT^'*  "  **<'* 

Anewiu  tA4  Mtti  nwrnblc    <     None 

AHoaiiu  in4  WU(  4m 

Dim  b*«  nUrini  uU  frwrUi 

thr«U(MM<ttUl 

Dim  tnm  oAat 

- 

00m/  lAful  ut  wrf  infanf  ( 

4 

831 

82 

DMktful 

Kcil  iiUk  natfttw  pi]r<bt<-<d4 
tchU«lt 

191 

925 

35    , 

Sched.    V  .- 

1,461, 

000 

.00 

CKtuI  tMima  mi  cltwr  iUiu  p«y< 

XmI  nbtc  cB«r1(«|U  t«<lTtti« 

!  A«ta»<«thervcn...Ir4£4l^'^-    ^^ 

131 

300 

.00 

Home    Equity    Loan 

12 

300 

.GO   ' 

C«fc.ih»-Cr.  <«•«•««    scned.    VTT 

88 

558 

.66 

Miscellaneous    bills 

:.10 

000 

.00 

OiIm  turu-iualu: 

\ 

-    See    Sched.    Viii 

624 

158 

.00 

tf 

1 

-    Right    to   receive 

^09 

nn 

framing   services 

t¥tlMMUH 

289 

■057 

.17 

from   Frameworks 

KrtW«tt 

8185 

369 

37 

T«UIAu«u 

8,474, 

426 

.54 

7MdIiMIUuudM(*«>a 

8474 

126 

.54 

OOSTtSGthJ  UABOJTJES 

CEhtxa  CCFOILMA-nON 

None 

Alt  toy  un'j  f(i>t|«^  (A<Uk1m].  Oi 
«JeJ  residence   as    shown 

ly   p 
abov 

5rsc 

lal 

On  ttuci  CI  CBAtneU 

At€  jpea  MtUtft  Ir.  v^  tolu  at  lt|4l 

tcdoAiT          No 

Vtt*i  Qtliu 

Utn  7w  na  uk»%  bwilavfiieyt     No 

hwitlon  for  T*i*nl  Inooma  Tu 

70 

000 

.00 

Olfvf  iperlii  4cb( 

.=^ 
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TIMOTHY  BELCHER  DYK 
Financial  Statement 


SCHEDULE  I  -  CASH  ON  HAND  AND  IN  BANKS 
Account 

1.  Cape  Cod  Bank  &  Trust  Company,  Personal  Savings  Account 

Timothy  B.  Dyk,   Savings  Account  Balance 

2.  Riggs  Bank,  N.A.,  Checking  Account 

Timothy  B.  Dyk,  Balance  as  of  1/13/98 

3.  Riggs  Bank,  N.A.,  Money  Market  Account 

Timothy  B.  Dyk 

•4.   Riggs  Bank,  N.A.,  Checking  Account 

Timothy  B.  Dyk/Sally  Katzen  Dyk  Joint 
Balance  as  of  1/10/98 

5.  Riggs  Bank,  N.A.,  Money  Market  Account 

Timothy  B.  Dyk/Sally  Katzen  Dyk  Joint 

6.  Riggs  Bank,  N.A.,  Checking  Account  (S) 

Sally  Katzen  Dyk,  Balance  as  of  12/23/97 

7.  Riggs  Bank,  N.A.,  Money  Market  (S) 

Sally  Katzen  Dyk 

8.  PNCBank,  Money  Market  Account  as  of  1/27/98  (S) 

Sally  Katzen 

9.  Riggs  Bank,  N.A.,  Money  Market  (DC) 

Abraham  Benjamin  Dyk  Custodial 

10.  White  House  Federal  Credit  Union  (S) 

Sally  Katzen 

1 1 .  Wheat  First  Money  Market  Fund  (CRM) 

12.  Wheat  First  Money  Market  Fund  (DC) 

13.  Wheat  First  Money  Market  Fund  (CRG) 
U.  Wheat  First  Money  Market  Fund  (CRG) 


Value 

1,445.42 
3,078.90 

3.141.91 

1,143.18 

3,198.71 

1,594.94 

2,507.89 

25,232.86 

1,260.1^' 

269.54 

29,352.65 
170.04 
145.42 
1,863.12 
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TIMOTHY  BELCHER  DYK 

'Schedule  I 

Page  two 


SCHEDULE  I  -  CASH  ON  HAND  AND  IN  BANKS  (Cont.) 


Account 

15.  Armada  Money  Market  Fund 

16.  UMB  Short  Term  Money  Market  -401(k) 

17.  UMB  Short  Term  Money  Market  -401(k)  (S) 


Value 

64,071.68 
42,429.92 
15,910.60 


Page    55 


638 


TTMOTHY  BELCHER  DYK 
Financial  Statement 


SCHEDULE  n  -  U.S.  GOVERNMENT  SECURITIES 

Assets 

1.  100,000  US  Treasury  Bills 

Due  6/25/98,  dated  6/26/97 

2.  168,000  US  Treasury  BUls 

Due  7/23/98,  dated  7/24/97 

3.  67,000  FICO  Strips  Sr  12  06/6/05  Interest  Pmt 

Due  6/6/05,  Dated  12/14/88 

4.  160,000  US  Treasury  Strips  08/16  Interest  Pmt 

Due  8/15/16 

5.  5,000  US  Treasury  CUBEs  05/01  Under  B/E  Safekeeping 

Generic  Cube,  CPN  0.000%  Due  05/15/01 

6.  21.375  GATORS  Ser  1  05/03 

Interest  Pmt  Bd,  CPN  0.000%  Due  05/15/03 

7.  27,000  Cert  Accrual  Ser  W 

Treasury  Sec.  Int  Pmt  on  11.75%  2014 
CPN  0.000%  Due  05/15/04 

8.  18,675  Coupon  Treas  Rcpt.  05/04 

Interest  PMT  Due  05/15/04 

9.  269,000  US  Treasury  Bill  07/98 

Due  07/23/98,  Dated  7/24/97 

10.  56,000  US  Treasury  Cpn  CUBEs  11/01 

Under  B/E  Safekeeping  Generic  CUBE 
CPN  0.000%  Due  11/15/01,  Date  11/15/81 


Market  Value 

97,448.00 

163,002.00 

42,667.61 

52,361.60 

4,123.00 

15,612.08 

18,679.95 

12,920.2^ 

260,997.25 

44.873.92 
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Timothy  Belcher  Dyk 

Schedule  n 

Page  Two 


Assets 

11.  126,000  US  Treasury  CUBEs  5/02 

Under  B/E  Safetorping  Generic  CUBE 
CPN  0.000%  Due  05/15/02 

12.  180,000  US  Treasury  Strips   11/03 

Interest  Pmt  Due  11/15/03 

13.  245.000  Cert  Accrual  Ser  R  08/04 

Treas  Sees  Principal  Pmt 
CPN  0.000%  Due  08/15/04 

14.  375,000  US  Treasury  Strips  11/04  ^ 

Interest  Pmt  Due  11/15/04 

15.  98,000  US  Treasury  CUBEs  11/04 

Under  B/E  Safekeeping,  Generic  CUBE 
Due  11/15/04 

16.  70,000  US  Treasury  CUBEs  11/05 

Under  B/E  Safekeeping,  Generic  CUBE 
CPN  0.000%,  Due  11/15/05 

17.  238,000  US  Treasury  CPN  11/15/06 

Under  B/E  Safekeeping,  Generic  CUBE 
CPN  0.000%,  Due  11/15/06 

18.  27,000  nCO  Strips 

0%  Ser  8  Due  8/3/04 

Int  Pmt  on  10.35%,  Bond  Due  2018 

19.  76,000  FBE  FICO  Strips 

0%  Ser  E  Due  5/2/06 

Int  Pmt  on  9.65%,  Bond  due  2018 

20.  394,000  US  Treasury  Bills 

Due  7/23/98 


Market  Value 

98,074.62 

128,847.60 
167.156.15 

252,890.62 
65,780.54 

44.234.40 

141,386.28 

18,216.^ 

45,926.80 

382,219.40 
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Timothy  Belcher  Dyk 
Schedule  n 
Page  Three 


Assets 

21.  100,000  Treasury  Bills 

Dated  12/26/97,  Due  12/10/98 

22.  100,000  Treasury  Bills 

Dated  7/24/97,  Due  7/23/98 


Market  Value 

95.222.22 

97,166.67 


23.  13,750  CPN  Treasury  Recpt  H  8/15/01  (S) 

Treas  Bond  H  13.75% 

8/04  Underlying  due  08/15/01 

24.  27,000  Cert  Accrual  Ser  W  5/04  (S) 

Treas  Sec  Interest  Pmt  on  11.75%  2014 
CPN  0.000%  Due  05/15/04 

25.  13,000  Cert  Accnial  Treasury  Securities  (S) 

0%  Ser  M  Due  11/15/01,  Int  Pmt  on  12.375% 

26.  1 19,000  US  Treasury  Coupons,  (S) 

0%  Generic  Cube,  due  11/15/02 
Treas  Bd  due  2004 

27.  1 ,467.000  US  Treasury  Bill  (S) 

Due  7/23/98 

28.  172,000  Treasury  Bills  07/98  (DC) 

Due  07/23/98,  dated  7/24/97 

29.  25,500  Treas  Invt  Ser  2,  Growth  Recpts  (DC) 

Int  Pmt  on  12.75%  2010,  CPN  0.000% 
Due  11/15/98 


11,175.72 

18,679.95 

10,416.90 
90,366.22 

1,423,136.70 


166,883.00 
f 


24,290.79 


30.  10,000  US  Treasury  Strips  02/00  (DC)  8,877.00 

Interest  Pmt  Due  02/15/00 

3 1 .  10,000  US  Treasury  CUBE  05/01 ,  Under  B/E  Safekeeping  (DC)  8,246.00 

Generic  Cube.  CPN  0.000%    Due  05/15/01 
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Schedule  n 

Page  Four 


Assets 

32.  160,000  US  Treasury  Strips  (DC) 

Interest  Pmt  Due  08/15/16 

33.  12,000  US  Treasury  Notes  (DC) 

5%,  dated  1/31/96,  due  1/31/98 

34.  Certificate  of  Deposit  (DC) 

Issue  date  10/15/97,  4.6%,  Maturity  4/15/98 

35.  Certificate  of  Deposit  (DC) 

Issue  date  11/13/97,  5.2%,  Maturity  11/13/98 


Market  Value 

52361.60 

c.  12,000.00 

3,582.57 

1,321.72 
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SCHEDULE  in  •  LISTED  SECURITIES 


TIMOTHY  BELCHER  DYK 
Financial  Statement 


Assets 

1.  First  National  Bank  of  Boston  Blind  Trust 

Trustee,  John  W.  Simpson 

(Assets  contained  in  trust  are  unknown.) 

2.  7,665.31  Shares  -Crabbe  Huson  Special  Fund  (Mutual  Fund) 

3.  7,28  L07  Shares  -Tweedy  Browne  Fund,  Inc.  (Mutual  Fund) 

4.  13.132  Crabbe  Huson  Special  Fund,  Inc. 

Equity  Fund 

5.  TSP  Common  Stock  Index  Investment  Fund  (C  Fund) 

as  of  10/31/97 


Market  Value 

1,352,455.00 

107,161.09 
153,703.47 
183.59 

91,643.22 
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TIMOTHY  BELCHER  DYK 
Financial  Statement 


SCHEDULE  IV  -  UNLISTED  SECURITIES 


Asset  Market  Value 


Hempstead  Village  Housing  Associates,  a  Richman  Company  Unknown 

Timothy  B.  Dyk  &.  Sally  Katzen  Dyk,  Limited  Partnership 


2.  Urban  Village,  Ltd.  Partnership  Unknown 

Timothy  B.  Dyk,  Limited  Partnec, 

3.  Urban  Village,  Ltd.  Partnership  Unknown 

Sally  Katzen  Dyk,  Ltd.  Partner 

4.  Mass  Bay  Brewing  Company 

Timothy  B.  Dyk,  1600  Shares  of  Common  Stock  106,600.00 

Sally  Katzen  Dyk,  1200  Shares  of  Common  Stock  (S)  79,200.00 
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SCHEDULE  V-  REAL  PROPERTY 


TIMOTHY  BELCHER  DYK 
Financial  Statement 


1.  Principal  Residence 

Timothy  B.  Dyk/Sally  Katzen  Dyk 
Washington,  D.C. 

2.  Vacation  Property 

Timothy  B.  Dyk/Sally  Katzen  Dyk 
Truro,  Massachusetts 

3.  Investment  Properties  * 

Timothy  B.  Dyk/Sally  Katzen  Dyk 

Truro,  Massachusetts 
(house  &  land) 

Truro,  Massachusetts 
(land  only) 

Truro,  Massachusetts 
(land  only) 


Market  Value 

1,000,000.00 

175,000.00 


145,000.00 

72,000.00 

69,000.00 


•There  is  presently  a  contract  for  sale  of  this  property  with  a  purchase  price  of 
$145,000.00.  ^' 
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TIMOTHY  BELCHER  DYK 
Financial  Statement 


SCHEDULE  VI-  AUTOMOBILES  AND  PERSONAL  PROPERTY 

Market  Value 

1.  1990  Volvo  240D  7,000.00 

2.  1979  Mercedes  Benz  240  4,000.00 

3.  1989  Mercedes  Benz  560SEL  20,000.00 

4.  Household  ftimishings,  including  nigs,  100,000.00 

paintings,  &  other  personal  property 
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SCHEDULE  Vn-  LIFE  INSURANCE 


TIMOTBY  BELCHER  DYK 
Financial  Statonent 


1.  Mass  Mutual  Life  Insurance  Policy 

as  of  11/18/97 

Insured:   Timothy  B.  Dyk 

2.  Security  Connecticut  Life  Insurance  (S) 

as  of  5/97 

Insured:   Sally  Katzen  Dyk 

3.  Security  Connecticut  Life  Insurance  Policies  (S) 

as  of  3/10/97 

Insured:   Sally  Katzen  Dyk 


Cash  Value 

17,240.09 

42,994.38 
28,324.19 
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TIMOTHY  BELCHER  DYK 
Financial  Statonent 


SCHEDULE  Vni  -  OTHER  PARTNERSHIP  ASSETS 


Assets  Market  Value 


1.  Jones  Day  Reavis  &  Pogue  Partnership  Account  153,375.00 

Timothy  B.  Dyk,  Capital 
(as  of  March  15,  1998) 

2.  Jones  Day  Reavis  &  Poguc  Partnership  Account  334,083.00 

Timothy  B.  Dyk,  Deferred  Income 
(as  of  March  15,  1998) 

2.   Wilmer,  Cutler  &  Pickering  Partnership  Withdrawal  c.  137,000.00 

Timothy  B.  Dyk 
(as  of  March  15,  1998) 
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April  3, 1998 

Timothy  Belcher  Dyk 

Questionnaire  for  Judicial  Nominees 

Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign, 
your  title  and  responsibilities. 

There  are  two  instances  that  I  recall.  I  served  as  a  paid  member  of  the  McCarthy 
for  President  Campaign  in  1968.  Although  I  cannot  recall  my  title,  I  was  responsible  for 
position  papers  and  aspects  of  fimdraising  during  the  period  approximately  April  1968  - 
October  1968. 

I  also  served  as  a  volunteer  in  the  Clinton  for  President  Campaign  in  1996.  My 
duties  included  literature  distribution,  participation  in  rallies,  etc.  during  the  general 
election.  The  dates  were  October/November  1996. 

In  1995  and  1996, 1  served  as  a  volunteer  lawyer  for  the  Democratic  National 
Committee  in  connection  with  campaign  financing  litigation,  although  I  did  not  formally 
appear  in  such  litigation.  In  1996  and  1997, 1  also  served  as  volunteer  counsel  for  an 
individual  in  connection  with  FEC  investigations  of  a  political  action  committee  which 
made  independent  expenditures  in  connection  with  an  Oregon  election  for  U.S.  Senate. 

I  have  also  contributed  financially  to  political  campaigns. 
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April  3, 1998 

Timothy  Belcher  Dyk 

Questionnaire  for  Judicial  Nominees 

in.  GE^fERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional  prominence 
or  professional  workload,  to  find  some  time  to  participate  in  serving  the  disadvantaged." 
Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 


In  addition  to  contributing  financially  to  a  wide  variety  of  public  service 
organizations,  I  have  been  a  member  of  the  boards  of  directors  of  the  Farmworker  Justice 
Fund,  the  Migrant  Legal  Action  Program,  Inc.  (a  Legal  Services  support  center  serving 
migrant  workers),  the  Migrant  Litigation  Support  Fund,  Inc.  (a  program  which  supplies 
loans  to  private  law  firms  undertafeng  litigation  on  behalf  of  migrant  farmworkers),  and 
People  for  the  American  Way.    I  have  also  handled  a  number  of  pro  bono  cases  in  the 
First  Amendment,  migrant  worker  and  other  areas,  and  I  have  arranged  for  young  lawyers 
in  my  section  in  the  firm  to  undertake  both  criminal  and  civil  pro  bono  work. 

For  the  past  several  years  I  have  coached  a  Little  League  team  (Capitol  City  Little 
League)  -  the  Athletics  -  Kid  pitch  minor  league:  Ages  10-12. 

Specifically,  my  pro  bono  activities  have  included: 

I  served  as  pro  bono  criminal  counsel  at  the  trial  and  appellate  level  in  the 
District  of  Columbia.  (I  estimate  several  hundred  hours.) 

I  represented  migrant  workers  at  the  trial  level  and  on  appeal  in  the  Sth  and 
1 1th  Circuits.  (I  estimate  more  than  two  hundred  hours.)  /' 

'/ 

—         I  served  as  conservator  appointed  by  the  Superior  Court  (without 
compensation)  for  Elsie  P.  Martin  (F95-87)  during  the  period  May  18,  1987  through 
February  1 1,  1992.  (I  estimate  several  hundred  hours.) 

I  served  on  boards  of  public  interest  organizations  (listed  above)  over  a 
period  of  two  decades.  (I  estimate  several  hundred  hours  ) 

I  served  as  pro  bono  counsel  in  a  number  of  First  Amendment  cases.  (I 
estimate  several  hundred  hours.) 


The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states  that  it 
is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that  invidiously 
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April  3, 1998 

Timothy  Belcher  Dyk 

Questionnaire  for  Judicial  Nominees 

discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or  have  you 
belonged,  to  any  organization  which  discriminates  —  through  either  fonnal  membership 
requirements  or  the  practical  implementation  of  membership  policies?  If  so,  list,  with 
dates  of  membership.  What  you  have  done  to  try  to  change  these  policies? 

I  have  never  belonged  to  such  an  organization. 


Is  there  a  selection  commission  in  your  jurisdiaion  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and  interviews  in  which  you 
participated). 

There  is  no  judicial  selection  commission  for  the  Federal  Circuit.  The  nomination 
process  began  with  an  interview  with  the  White  House  Counsel's  ofifice  on  June 
10,  1997,  in  which  I  expressed  an  interest  in  being  considered  for  nomination  to 
the  Federal  Circuit.  On  January  2,  1998, 1  supplied  written  information  to  the 
White  House  Counsel's  office  in  draft  form.  This  was  followed  on  January  6, 
1998,  by  a  further  interview  with  representatives  of  the  White  House  Counsel's 
office  and  the  Justice  Department  concerning  my  qualifications  and  interest  in  the 
position.  On  January  8,  1998, 1  was  formally  notified  that  I  would  be  nominated  if 
the  results  of  the  various  investigations  by  the  FBI,  the  American  Bar  Association, 
and  the  Office  of  Attorney  General  were  favorable.  In  connection  with  my 
consideration  and  in  connection  with  these  investigations,  I  filled  out  a  variety  of 
forms  and  supplied  additional  information  in  writing,  by  telephone  and  in  person. 
On  April  1,  1998, 1  was  informed  that  I  would  be  nominated. 

i 
/ 
Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with 
you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so,  please 
explain  fully. 

No. 


Page  68  of  82 


651 


April  3, 1998 

Timothy  Belcher  Dyk 

Questionnaire  for  Judicial  Nominees 

Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has  become 
the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial  branch  has 
usurped  many  of  the  preiogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  a  tendency  by  the  judiciary  toward  problem-solution  rather  than  grievance- 
resolution; 

b.  a  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle  for 
the  imposition  of  far-reaching  orders  extending  to  broad  classes  of 
individuals; 

c.  a  tendency  by  the  judiciary  to  impose  broad,  aiKrmative  duties  upon 
governments  and  society; 

d.  a  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements 
such  as  standing  and  ripeness;  and 

e.  a  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the 
manner  of  an  administrator  with  continuing  oversight  responsibilities. 

The  Federal  Courts  are  courts  of  limited  jurisdiction.  Requirements  for 
standing,  ripeness,  case  or  controversy,  and  separation  of  powers  play  an 
important  role  in  ensuring  that  the  courts  do  not  exceed  their  assigned  function.  In 
exercising  judicial  discretion,  the  courts  should  be  mindful  of  the  limited  judicial 
role  and  avoid  unnecessarily  broad  pronouncements  in  written  opinions  and  should 
avoid  playing  an  unnecessary  role  in  the  supervision  of  continuing  government 
operations. 
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SENATE  JUDICIARY  COMMITTEE  OUESTIONAIRE 

I.  BIOGRAPfflCAL  INFORMATION 

1 .  Full  name  (include  any  former  names  used). 
DAVID  RICHARD  HERNDON 

2.  Address:  List  current  place  of  residence  and  office  address(es). 

Residence:    East  Alton,  IL   62024 

Office:         Madison  County  Courthouse 

115  N.  Main  St,  Ed^ardsviDe,  IL   62025 

3.  Date  and  place  of  birth. 

August  23, 1953     Sedalia,  Pettis  County,  MO 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Divorced. 

5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
of  attendance,  degrees  received,  and  dates  degrees  were  granted. 

Southern  Illinois  University  at  Carbondale,  IL  September  1971  to  February 

1972  (2  quarters):  freshman  studies,  no  degree. 

Southern  Illinois  University  at  Edwardsville,  IL  March  1972  to  August  1974: 

Bachelor  of  Arts  degree  in  August  1974. 

Southern  DJinois  University  School  of  Law,  Carbondale,  EL  August  1974  to 

May  1977,  Juris  Doctorate  in  May  1977. 

6.  Employment  Record:    List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  inchiding  firms,  with  which  you  were  connected  as  an 
officer,  director,  partner,  proprietor,  or  enqjloyee  since  graduation  fi"om  college. 

1972-1976:      Haley,  Frederickson,  Stubbs  and  Abele,  Attorneys  at  Law, 

East  St  Louis,  IL,  employed  as  errand  boy  law  clerk  and 
investigator. 
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1976-1978:      L.  Thomas  Laldii,  Attorney  at  Law,  East  Alton,  IL, 

employed  as  a  law  clerk  initially  and  then  a  trial  attorney. 
1978-1980:      Haley,  Frederickson,  Wabh  and  Hemdon,  P.C.,  St  Louis, 

MO,  trial  attorney. 
1980-1991 :      Lakin  and  Hemdon,  P.C.,  Wood  River,  1L,  shareholder/ 

principal  and  trial  attorney.  (The  firm  name  from  June, 

1981  to  September  1983  was  Lakin,  Hemdon  and  Peel, 

P.C.  and  from  April  1986  to  May  1987  was  Lakin, 

Hemdon,  Becker  and  Gitchoff.) 
1984-1989:      Environmental  Restoration  and  Development  Corp.,  East 

Alton,  IL,  director/shareholder. 
1989-1995:      Bar-Klee  Limited  Partnership,  East  Alton,  H.,  limited 

partner. 
1987-1991 :      Metro  North  Devetopment,  Wood  River,  H.,  partner. 
1990-1991:      Metro  Tourism  and  Entertainment,  Inc.,  member  of 

executive  committee. 
1991-present:  State  of  Illinois,  Third  Judicial  Circuit,  Madison  County, 

Associate  Judge. 

Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

No  military  service. 

Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

None. 

Bar  Associations:    List  all  bar  associations,  legal  or  judicial-related  committees  or 

conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates 

of  any  ofi&ces  which  you  have  held  in  such  groups. 

American  Bar  Association 

Illinois  State  Bar  Association 

Missouri  State  Bar  Association 

Madison  County  Bar  Association 

Illinois  Judges  Association 

Alton- Wood  River-JerseyviDe  Bar 

Tri-City  Bar  Association 

In  addition  to  the  above,  while  in  practice,  I  was  a  member  of  the 

Association  of  Trial  Lawyers  of  America,  the  Illinois  Trial  Lawyers 

Association,  and  the  Missouri  Association  of  Trial  Attorneys 

I  did  not  hold  any  offices  in  any  of  the  above  organizations. 
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niinois  Judicial  Conference  Teciinology  and  Automation  Committee,  Sept 
1997  to  present. 
Third  Judicial  Circuit: 

Automation  and  Computerization  Committee,  Co-Chair,  May  1997 

to  present. 

Building  Committee,  August  1997  to  present 


1 0.  Other  Memberships:    List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 

Lobbying  organizations: 

Sierra  Club    The  Nature  Conservancy     Southern  Poverty  Law  Center 

NAACP 

Other  oi^anizations: 

Honorable  Order  of  Kentucky  Colonels 

Loyal  Order  of  Moose  Bethalto  Masonic  Lodge  406 

Valley  of  Southern  Illinois  Scottish  Rite     Shriners,  East  St  Louis 

No  offices  were  ever  held  in  the  above  organizations. 

St  Paul  United  Methodist  Church 

Parish  Staff  Relations  Conun.  1998  -  present 
Southern  Illinois  University  School  of  Law 

Alumni  Association  Board  of  Directors  1994  -  present 

Board  of  Visitors  1997  -  present 

Alumnus  of  the  Year  1992 
Southern  Illinois  University  at  EdwardsviUe 

Alumni  Association  Board  of  Directors  1995  -  present 
Roxana  Schools  Foundation  Board  of  Directors  1997  -  present 

1 1 .  Court  Admission:    List  all  courts  in  which  you  have  been  admitted  to  practice, 
with  dates  of  admission  and  lapses  if  any  such  membershq)s  lapsed.  Please 

explain  the  reason  for  any  lapse  of  membersh^.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to  practice. 

Supreme  Court  of  Illinois,  1977 

Supreme  Court  of  Missouri,  1979 

Supreme  Court  of  United  States,  1990 

United  States  Courts  of  Appeal:  Eighth  Circuit,  1980    Seventh  Circuit,  1987 

United  States  District  Courts:      Southern  District  of  Illinois,  1979 

Central  District  of  Dfinois,  1986 
Eastern  District  of  Missouri,  1979 
Western  District  of  Missouri,  1979 
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12.  Published  Writinps:     List  the  titles,  publishers,  and  dates  of  books,  articles, 
reports,  or  other  published  material  you  have  written  or  edited.  Please  supply 
one  of  all  published  material  not  readily  available  to  the  Committee.  Also, 
please  supply  a  copy  of  all  speeches  by  you  on  issues  involving  constitutional 
law  or  legal  policy.  If  there  were  press  reports  about  the  speech,  and  they  are 
readily  available  to  you,  please  supply  them. 

None. 

13.  'Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last 

physical  examination. 

ExceUent    November  24, 1997 

1 4.  Judicial  OflSce:    State  (chronologically)  any  judicial  ofiBces  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of 
each  such  court. 

Associate  Judge,  State  of  Dlinois  Third  Judicial  Circuit,  beginning 
August  1,  1991  through  the  present  The  position  is  by  appointment  of  the 
Illinois  Supreme  Court  by  virtue  of  a  vote  of  the  Circuit  Judges.  The  court 
is  one  of  general  jurisdiction.  There  isn't  a  limitation  on  the  authority  of  an 
associate  judge,  except  that  in  order  to  handle  felony  cases,  an  associate 
judge  mast  be  certified  by  the  Illinois  Supreme  Court.  I  have  been  so 
certified. 

1 5 .  Citations:    If  you  are  or  have  been  a  judge,  provide:  ( 1 )  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment 
was  affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings; 
and,  (3)  citations  for  significant  opinions  on  federal  or  state  constitutional  issues, 
together  with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of 
the  opinions  listed  were  not  officially  reported,  please  provide  copies  of  the 
opinions. 

PartL 

1.  Vernon  Best  v.  Taylor  Machine  Works;  Isbell  v.  Union  Pacific 
Railroad  Co.,  179  IIL2d  367, 689  N.E.2d  1057  (1997). 

2.  Stader  v.  Catalano,  293  IlLApp.3d  483  (5*^  Dist  1997). 

3.  Keeven  v.  City  of  Highland,  294  IlLApp.3d  345,  (5*^  Dist  1998). 

4.  Friedman  v.  State  of  Illinois  Department  of  Public  Aid,  Rule  23 
Order,  5*  Dist  No.  5-95-0127,  Dec  20, 1996. 

5.  Marco  v.  Doherty,  276  IILApp.3d  121,  657  N.E.2d  1165  (5*^  Dist 
1995). 
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6.  Sinn  v.  Mid-Century  Insurance  Co.,  288  ULAppJd,  679  N.£.2d 
870  (5*  Dist  1997). 

7.  Morgan  v.  Dickstein,  292  DLAppJd  822,  686  N.E.2d  56  (5*^  Dist 
1997). 

8.  CD.  Peters  Construction  Company  Inc.  v.  Tri-City  Regional 
Port  District.,  281  DLApp.Sd  41,  666  N.E.2d  44  (5*  Dist  1996). 

9.  Evers  v.  CoUinsville  Township,  269  IILApp.3d  1069,  647  N.E.2d 
1058  (5*  Dist  1995). 

10.  People  V.  Womack,  Rule  23  Onler,  5*  Dist  No.  5-96-0597, 
August  27, 1996. 

Partn. 

1.  Laramie  v.  Dillman,  5*  Dist  No.  5-94-0104,  Dec  20, 1994).  Appellate 
court  determined  that  trial  court  construed  Mechanic's  Lien  Act  too 
strictly. 

2.  Schuck  V.  Industrial  Commission,  Rule  23  Order,  5"*  District 
No.  5-94-0642WC,  June  7, 1995.  Trial  court  erred  in  ruling 
that  the  commission's  decision  to  reverse  the  arbitrator's 
award  finding  causal  connection  was  against  the  manifest  weight 
of  the  evidence. 

3.  Oaklawn  Cemetery  Association  v.  Illinois  Department  of  Revenue, 
Rule  23  Order,  5*  Dist  No.  5-94-0460,  Oct  5, 1995.  Trial  court  erred 
in  finding  that  annual  Decoration  Day  Service  did  not  remove 
cemetery  parcel  from  its  otherwise  tax  exempt  status. 

4.  Nettles  v.  Department  of  Children  and  Family  Services,  Rule  23  Order 
5*  Dist  No.  5-94-0841,  Nov.  30, 1995.  Trial  court  erred  in  confirming 
Civil  Service  Commission  which  found  that  petitioner  was  discharged 
for  delivery  of  a  controUed  substance  not  just  for  being  arrested  at 
work.  The  charging  instrument  had  just  set  out  the  arrest 

5.  Gerber  v.  Hamilton,  276  IlLApp.3d  1091,  659  N.E.2d  443  (5*  Dist 
1995).   Trial  court  abused  its  discretion  in  not  entering  injunction  to 
prevent  operation  of  beauty  salon  in  home. 

6.  Pratt,  Bradford,  Tobin,  P.C.  v.  Norfolk  &  Western  Ry.  Co.,  Rule  23 
Order,  5*  Dist  No.  5-95-0510,  Jan.  19, 1996.  Trial  court  abused  its 
discretion  in  entering  preliminary  injunction.  The  appellate  found 
plaintiff's  had  failed  to  establish  a  likelihood  of  success  on  the  merits. 
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7.  Norman  v.  Seebold,  Rule  23  Order,  5*  Dist  No.  5-95-0209,  Feb,  29, 
1996.  Trial  court  reversed  because  an  unauthenticated  deed  was  used 
to  show  plaintifT  had  standing  as  owner  of  property.  The  underiying 
substantive  issues  were  not  disturbed. 

8.  Magna  Bank  of  Illinois  v.  Office  of  State  Fire  Marshall,  Rule  23  Order 
5^  Dist  No.  5-94-0859.  Mar.  5, 1996.  Trial  court  erred  in  finding  that 
the  Office  of  State  Fire  Marshall's  determination  that  bank  had 
accepted  a  quit  claim  deed  to  property  that  had  underground  storage 
tanks  was  against  the  manifest  weight  of  the  evidence.  The  bank  had 
not  recorded  the  deed  and  had  returned  it  to  the  property  owners. 

9.  DeLisle  v.  Ryan,  5*  DisL  No.  5-95-0154,  March  18, 1996).  Trial  court 
erred  in  entering  a  preliminary  injunction  against  Secretary  of  State 
since  venue  for  actions  against  the  secretary  lies  only  in  Sangamon  or 
Cook  counties. 

10.  Rodgers  v.  Lochmann,  279  IlLApp.3d  648,  665  N.E.2d  36  (5*  Dist 
1996)  Trial  court  erred  in  dismissing  paternity  action  on  the  basis  of 
the  res  judicata  effect  of  the  court's  finding  in  dissolution  proceeding. 
The  appellate  court  so  ruled  because  the  unborn  child  did  not  have  a 
guardian  ad  litem  in  that  action.  [A  later  jury  trial  resulted  in  a 
finding  of  no  paternity.] 

11.  SL  Elizabeth  Medical  Center  v.  The  Industrial  Commission,  Rule  23 
Order,  5*^  Dist  No.  5-95-0719WC,  May  31, 1996.  Trial  court  erred  in 
finding  the  commission's  decision  on  a  causal  connection  was  against 
the  manifest  weight  of  the  evidence. 

12.  City  of  Granite  City  v.  The  Industrial  Commission,  279  I]LApp.3d  1087, 
666  N.E.2d  827  (5*^  Dist  1996).  Trial  court  erred  in  finding  as 
against  the  manifest  weight  of  the  evidence  the  commission's  decision 
against  extending  poUce  officer's  TTD  another  5  months. 

13.  Olin  Corp.  v.  The  Industrial  Commission,  Rule  23  Order,  5""  Dist 
No.  5-95-0861WC,  July  18, 1996.  Trial  court  erred  in  finding  the 
commission's  decision  on  whether  there  were  accidental  injuries 
and  medical  causal  connection  was  against  the  manifest  weight 
of  the  evidence. 

14.  Vaugniaux  v.  City  of  Edwardsville,  284  IlLApp.3d  407,  672N.E.2d  40 
(5"*  Dist  1996).  Trial  court  erred  in  granting  summary  judgment 
because  a  mixed  question  of  law  and  fact  existed  regarding  the  length 
of  a  lease  entered  into  by  the  city.  The  trial  court's  determination 
relative  to  the  TIF  statute  and  standing  of  the  plaintiff  was  upheld. 
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15.  J.  S.  Alberici/Eby  Construction  v.  The  Industrial  Commission, 
Rule  23  Order,  5*  Dist.  No.  5-95-0860 WC,  Dec.  10, 1996.  Trial 
court  erred  in  reversing  commission  and  reinstating  arbitrator's 
award  on  a  finding  that  the  decision  on  an  issue  of  causal  connection 
was  against  the  manifest  weight  of  the  evidence. 

16.  Pruett  V.  The  Industrial  Commission,  Rule  23  Order,  5*  Dist.  No.  5- 
96-0221  WC,  Dec  17, 1996.  Trial  court  erred  in  reversing  commission 
on  a  finding  that  the  decision  on  issues  of  causal  connection  and 
vocational  rehabilitation  were  against  the  manifest  weight  of  the 
evidence. 

17.  Ogden  Allied  Services  v.  The  Industrial  Commission,  Rule  23  Order, 
5*  Dist.  No.  5-96-0312WC,  Dec  26, 1996.  Trial  court  erred  in 
reversing  commission  decision  as  against  the  manifest  weight  of  the 
evidence  on  the  issue  of  causal  connection. 

18.  McRae  v.  The  Industrial  Commission,  285  IlLApp.3d  448,  674  N.E.2d 
512  (5"*  Dist.  1996).  The  trial  court  erred  in  reversing  the  commission 
and  reinstating  the  arbitrator's  award  on  a  finding  that  the  decision 
on  an  issue  of  causal  connection  was  against  the  manifest  weight  of 
the  evidence.  The  only  medical  evidence  introduced  was  to  the  effect 
that  the  work  condition  ''may  well  have  caused  her  condition  of  ill 
being." 

19.  Gordon  v.  Country  Mutual  Insurance  Co.,  Rule  23  Order,  5"*  Dist. 
No.  5-95-0859,  January  8, 1997.  The  trial  court  erred  in  finding 
that  one  aspect  of  the  underinsured  policy  was  against  public  policy. 

20.  Mercantile  Bank  of  Illinois,  N.A.,  Rule  23  Order,  5*  Dist  No.  5-95- 
0498,  Feb.  4, 1997.  Trial  court's  findings  of  fact  on  issue  of  whether 
debtor  made  aD  his  mortgage  payments  was  against  the  manifest 
weight  of  the  evidence  where  the  creditor's  records  were  incomplete. 

21.  Alliance  General  Insurance  Co.  v.  Wicks  Lounge,  Inc.,  Rule  23  Order, 
5*  Dist  No.  5-95-0950,  Feb.  13, 1997.  Trial  court  erred  in  finding  that 
assault  and  battery  exclusion  in  dram  shop  liability  policy  was  against 
public  policy. 

22.  Estate  of  Sinn  v.  Mid-Century  Insurance  Co.,  288  IlLApp.3d  193, 679 
N.E.2d  870  (5*^  Dist  1997).  Trial  court  erred  in  finding  that  certain 
provisions  of  underinsured  policy  did  not  violate  public  policy. 
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23.  Slagel  v.  The  Industrial  Commission,  Rule  23  Order,  5*  Dist.  No.  5- 
96-0353 WC,  Sept  25,   1997.      Trial  court  erred  in  fuiding   that 
Commission's    decision    against    a    causal    relationship    between 
claimant's  work  injury  and  his  psychiatric  condition  of  ill-being  was 
against  the  manifest  weight  of  the  evidence. 

24.  JeffersonSmurfit  Corp.  v.  National  Union  Fire  Insurance  Co.,  Rule 
23  Order,  5^  Dist.  No.  5-96-0832,  September  30,  1997.  Trial  court 
erred  in  granting  summary  judgment  of  indemnification  for  company 
that  hired  sub-contractor  as  the  contractual  provision  reUed  upon  for 
indemnity  was  prohibited  by  the  Construction  Contract 
Indemnification  for  Negligence  Act 

25.  Morgan  v.  Dickstein,  292  IlLApp.3d  822,  686  N.E.2d  56  (5*  Dist  1997). 
Trial  court  abused  its  discretion  under  the  venue  statute  in 
transferring,  for  purposes  of  trial,  a  malpractice  action  on  a  finding 
that  plaintiff,  Caucasian  woman  married  to  African-American  man, 
may  be  subject  to  prejudice.  The  appellate  court  found  that  the  court 
should  have  convened  a  jury  and  conducted  voir  dire  prior  to  such 

a  determination. 

26.  Cox  V.  Cox,  Rule  23  Order,  5*  Dist  No.  5-96-0569,  Dec  12, 1997. 
Trial  court  erred  in  terminating  '^alimony"  on  assertion  of  intent  to 
retire  and  remanded  for  a  determination  if  respondent  has  actually 
retired. 

Partm. 

Vernon  Best  V.  Taylor  Machine  Works;  Isbell  v.  Union  Pacific 
Railroad  Co.,  179  IlL2d  367,  689  N.E.2d  1057  (1997). 


1 6.        Public  OflBce:    State  (chronologically)  any  public  oflBces  you  have  held,  other 
than  judicial  offices,  incliiding  the  terms  of  service  and  whether  such  positions 
were  elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies 
for  elective  public  office. 

Other  than  my  current  judicial  position,  I  have  not  held  any  public  offices. 
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17.       Legal  Career: 

a.         Describe  chronologically  your  law  practice  and  experience  after 
graduation  from  law  school  including: 

1 .  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

I  did  not  serve  as  a  clerk. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses 
and  dates; 

I  have  never  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  govenmiental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

June  1977  through  October  1978: 

law  office  of  L.  Thomas  Lakin,  303  N.  Shamrock, 

East  Alton,  IL;  trial  attorney. 

November  1978  to  May  1980: 
Haley,  Frederickson,  Walsh  and  Hemdon 
Suite  1240, 818  Olive  St,  St  Louis,  MO; 
partner  and  trial  attorney. 

May  1980  through  July  1991: 

Lakin  and  Hemdon,  P.C. 

[known  as  Lakin,  Hemdon  &  Peel  from  June  11, 

1981  to  September  13, 1983;  and  Lakin, 

Hemdon,  Becker  &  Gitchoff  from  April  30, 

1986  through  May  19, 1987] 

303  N.  Shamrock,  East  Alton,  H,  then, 

251  OM  St  Louis  Rd.,  Wood  River,  H^; 

'^managing  partner"  and  trial  attorney. 

August  1991  through  present: 
Associate  Judge,  State  of  Illinois,  Third  Judicial 
Circuit,  Madison  County  Courthouse,  115  N. 
Main  St,  EdwardsviDe,  IL. 
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b.  1 .         What  has  been  the  general  character  of  your  law  practice, 

dividing  it  into  periods  with  dates  if  its  character  has 
changed  over  the  years? 

FoUowing  graduation  from  law  school  through  October, 
1980,  my  practice  was  general  with  an  emphasis 
(approximately  80%)  on  personal  injury.  From 
November,  1980  until  I  assumed  my  judicial  duties,  my 
practice  was  almost  exclusively  personal  injury, 
concentrating  in  representing  plaintiffs  with  causes  of 
action  brought  pursuant  to  the  Federal  Employers' 
Liability  Act  [FELA]. 

2.         Describe  your  typical  former  clients,  and  mention  the  areas, 
if  any,  in  which  you  have  speciahzed. 

Typical  clients  were  injured  railroad  workers,  usually 
represented  by  the  United  Transportation  Union,  as  I 
pursued  my  specialty  under  the  FELA. 

c.  1 .         Did  you  appear  in  court  frequently,  occasionally,  or  not  at 

all?  If  the  frequency  of  your  appearances  in  court  varied, 
describe  each  such  variance,  giving  dates.  Frequently 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts;   approximately  10  % 

(b)  state  courts  of  record;   approximately  90  % 

(c)  other  courts;  0% 

3 .  What  percentage  of  your  litigation  was: 

(a)  civil;   virtuaDy  100  % 

(b)  criminal;  virtually  none  (I  tried  one  jury  and  one 

non-jury  criminal  case.) 

4.  State  the  number  of  cases  in  courts  of  record  you  tried 
to  verdict  or  judgment  (rather  than  settled),  indicating 
whether  you  were  sole  coimsel,  chief  counsel,  or  associate 
counsel 

Twelve  as  sole  counsel 
Three  as  chief  counsel 
Three  as  associate  counsel 
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53-708   99-22 
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5.         What  percentage  of  these  trials  was: 

(a)  jury;  94%  (all  except  one) 

(b)  non-jury;  6% 

1 8.       Litigation:    Describe  the  ten  most  significant  litigated  matters  which  you 
personally  handled.  Give  the  citations,  if  the  cases  were  reported,  and  the 
docket  number  and  date  if  unreported.  Give  a  capsule  summary  of  the 
substance  of  each  case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  partic^ation  in  the  htigation  and  the  final 
disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before 
whom  the  case  was  htigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  nimibers  of 
co-counsel  and  of  principal  counsel  for  each  of  the  other 
parties. 

1.  Clarence  R.  Higley  v.  Missouri  Pacific  Railroad  Co. ,  685 
S.W.2d  572  (Mo.  App.,  E.  Dist  1985). 

On  January  30, 1982,  this  railroad  brakeman's  left  hand  was 
coupled  between  two  railroad  cars  in  southern  Ariomsas.  The  jury 
verdict  was  in  favor  of  the  plaintiff  in  the  amount  of  $2,371,(H)0.00. 

I  was  sole  trial  counsel  in  this  case  which  was  upheld  on 
appeal  [I  did  employ  associate  counsel  for  the  appeDate  argument] 

The  case  was  tried  between  July  11  and  14, 1983,  in  the  Circuit 
Court,  St  Louis,  MO  [cause  no.  822-01046]  before  the  Hon.  Murray 
L.  Randall  Defendant's  counsel  was  Kim  Roger  Luther,  Ste.  1150, 
906  Olive  St,  St  Louis,  MO   63101    314-231-2512. 

2.  Leland  Lockard  v.  Missouri  Pacific  Railroad  Co. ,  894  F.2d  299 
(8*Cir.  1990). 

On  December  15, 1984,  this  railroad  fireman  was  descending 
the  icy  steps  of  the  boarding  house  in  Crete,  Nebraska  where  his 
employer  rented  rooms  for  its  crews,  when  he  slipped  and  fell 

I  represented  the  plaintiffs  as  chief  trial  counsel  The  jury 
returned  a  verdict  in  the  amount  of  $480, 000.00  as  against  the 
railroad  and  $150,000.00  as  against  the  boarding  house,  with  an 
additional  $37,500.00  for  plaintiff  wife  against  the  boarding  house. 
The  judgment  against  the  boarding  house  was  vacated  without 
prejudice.   Jeanne  Sathre,  at  that  time  the  app^ate  specialist  in  my 
office,  handled  the  appeal;  her  current  address  and  phone  are 
unknown. 
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The  case  was  tried  between  June  28, 1988  and  July  1, 1988  in 
the  U.S.  District  Court  for  the  District  of  Nebraska,  86-0-283,  before 
the  Honorable  Richard  E.  Robinson.  Associate  counsel  for  plaintiffs 
was  John  J.  Higgins,  551  Continental  Building,  Omaha,  NE  68102, 
402-341-9970.    Counsel  for  defendant  railroad  was  R.  Dennis 
Osterman,  Ste.  380, 3  Bethesda  Metro  Center,  Bethesda,  MD   20814, 
301-986-1300;  and  for  the  boarding  house  was  Robert  D.  Mullin,  Jr., 
Ste.  1400,  One  Central  Park  Plaza,  Omaha,  NE    68102,  402-341-3020. 

3.  Gary  L.  Rowe  v.  Missouri  Pacific  Railroad  Co. ,  U.S.  District 
Court,  Eastern  District  of  Arkansas,  LR-C-89-114. 

On  February  4, 1986,  this  railroad  engineer  was  injured  when 
the  engine  he  was  operating  collided  with  a  rail  car  in  the  switch  yard 
in  Fort  Smith,  Arkansas. 

I  was  chief  trial  counsel  The  jury  returned  a  verdict  in  the 
amount  of  $482,000.00.  The  judgment  resulting  therefrom  was  paid 
without  appeaL 

The  case  was  tried  between  October  23  and  25, 1989,  in  the 
U.S.  District  Court  for  the  Eastern  District  of  Arkansas  before  the 
Honorable  Henry  Woods.  Associate  counsel  for  the  plaintiff  was 
PamelaD.  Walker,  2115  Broadway,  Little  Rock,  AR   72201,  501-376- 
8920.  Counsel  for  the  defendant  were  James  M.  Simpson  and  Hank 
Jackson,  2000  First  Commercial  Building,  Little  Rock,  AR   72201, 
501-376-2011. 

4.  Stephen  E.  Lednicky  v.  Burlington  Northern,  U.S.  District  Court 
for  the  District  of  Kansas,  86-1962-C 

On  November  20, 1984,  this  29  year  old  farmer  was  paralyzed 
at  his  second  thoracic  vertebra  and  below  when  the  truck  he  was 
driving  was  struck  by  defendant's  train  near  his  farm  in  Everest, 
Kansas. 

I  was  chief  counsel  in  this  case.  The  case  was  settled  on  the 
first  day  of  trial  with  a  structured  settlement  with  a  present  case  value 
of  $560,000.00.  The  matter  was  set  for  trial  in  June  of  1988  in  the 
U.S.  District  Court  for  the  District  of  Kansas,  86-1962-C,  before  the 
Honorable  Sam  A.  Crow.  The  magistrate  before  whom  pre-trial 
matters  were  conducted  was  the  Honorable  John  B.  Wooley. 

Associate  counsel  was  Gordon  Maag,  now  Fifth  District 
Appellate  Court  Justice,  1410  Niedringhaus  Ave.,  P.O.  Box  774, 
Granite  City,  H.   62040, 618-451-7638.  Counsel  for  the  defendant 
was  Jerry  D.  Bogle,  Ste.  923, 106  W.  Douglas,  Wichita,  KS    67202, 
316-265-7841. 
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5.  Thomas  J.  Early  v.  lUinois  Central  Gulf  Railroad  Co.,  St  Louis 
Circuit  Court,  842-05684. 

On  October  31, 1984,  this  railroad  switchman  was  burned 
when  the  Kansas  City,  Missouri  yard  office  in  which  he  was  standing 
exploded  due  to  a  leaking  gas  pipe  that  had  been  improperiy  installed 
by  a  company  other  than  his  employer. 

I  was  sole  counsel  for  the  plaintilT  in  this  matter  that  settled  in 
May,  1987  for  $900,000.00,  paid  by  the  raibroad  prior  to  trial 

Counsel  for  the  defendant  railroad  were  John  W.  Cowden, 
2100  Commerce  Tower,  P.O.  Box  13566,  Kansas  City,  MO   64199, 
816-421-2121;  and  Frank  N.  Gundlach,  One  Metropolitan  Square,  St 
Louis,  MO    63102,  314-621-5070. 

6.  Cecil  Hardison  v.  L  &  N  Railroad  Co. ,  20th  Judicial  Circuit, 
St  Clair  County,  lUinois,  81  L  940. 

On  February  8, 1981,  this  railroad  switchman  injured  his  back 
while  attempting  to  stop  a  runaway  rail  car  in  Nashville,  Tennessee. 
Following  surgery  to  his  injured  back,  scar  tissue  rendered  him 
impotent  The  case  was  delayed  for  a  period  of  time  due  to  the 
untimely  forum  non  conveniens  motion  of  defendant  which  was 
denied  by  the  trial  court  and  appealed  by  the  defendant  Ultimately 
the  Illinois  Supreme  Court,  in  a  supervisory  order,  denied  the'  ' 
defendant's  motion  and  ordered  the  case  to  trial  108  VLld  563, 487 
N.E.2d  530  (1985). 

I  was  sole  counsel  for  plaintiff. 

This  matter  was  filed  in  the  20"*  Judicial  Circuit,  St  Clair 
County,  81  L  940,  and  heard  in  the  court  of  the  Honorable  John  J. 
Hoban. 

Counsel  for  the  defendant  was  John  B.  Gunn,  4343  W.  Main 
St,  Belleville,  IL    62223,  618-277-1000. 


7.         Bobby  A.  Muck  v.  Missouri  Pacific  Railroad  Co. ,  3rd  Judicial 

Circuit  Madison  County,  Illinois,  80  L  982. 

On  May  8, 1980,  this  railroad  switchman  attempted  by  phone 
to  get  time  off  from  work  in  order  to  go  to  the  hospital  for  the 
purpose  of  undergoing  certain  cardiac  tests  recommended  by  his 
doctor.  When  his  request  was  refused,  he  slammed  the  phone  down  in 
a  highly  agitated  state  and  suffiered  a  heart  attack. 

I  was  chief  counsel  for  plaintiff. 

This  matter  was  heard  in  the  3"*  Judicial  Circuit,  Madison 
County,  Illinois,  80  L  982,  and  the  trial  initiated  before  the  Honorable 
George  J.  Moran  before  being  settled  in  August  of  1983. 
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Associate  counsel  for  the  plaintifl'  was  Gary  Peel,  6100  Center 
Grove  Rd.,  P.O.  Box  309,  EdwardsvUle,  IL    62025,  618-692-6200. 
Counsel  for  the  defendant  was  Dale  Bode,  4343  W.  Main  St, 
Belleville,  XL    62223,  618-277-1000. 

8.  Salty  Lane  Kelfy,  Adm  'x  of  the  Estate  of  Joe  Kelfy,  Jr.  v. 
Southern  Railway  Co.,  U.S.  District  Court  for  the  District  of 
South  Carolina,  Columbia  Division,  84-2773 

On  December  1, 1981,  the  plaintiffs  decedent,  a  railroad 
telephone  maintainer,  died  of  a  heart  attack  while  driving  his 
company  truck.  Thirty  five  minutes  prior  to  his  death,  the  decedent 
made  a  temporary  repair  to  a  broken  telephone  pole  by  digging  a  hole 
immediately  adjacent  to  it  and  inserting  the  broken  end  into  it 

I  was  chief  trial  counsel  for  the  plaintiff  in  this  action  which 
was  filed  in  the  U.S.  District  Court  for  the  District  of  South  Carolina, 
Columbia  Division,  before  the  Honorable  Matthew  J.  Perry. 

Associate  counsel  for  plaintiff  was  Henry  Hammer,  Ste.  201, 
1634  Main  St,  Columbia,  SC   29202,  803-787-1111.  Counsel  for 
defendant  was  Robert  J.  Thomas,  1441  Main  St,  P.O.  Box  100200, 
Columbia,  SC  29202, 803-771-7900. 

9.  Dennis  McClanahan  v.  Missouri  Pacific  Railroad  Co.,  St.  Louis 
Circuit  Court,  862-02168. 

On  May  31, 1986,  this  Hernando,  Mississippi  railroad 
brakeman  was  working  in  the  railroad's  yard  in  Memphis,  Tennessee 
when  he  was  struck  by  a  train  backing  on  the  adjacent  track, 
amputating  his  left  arm  and  a  portion  of  his  left  foot. 

I  served  as  sole  counsel  and  settled  this  matter  well  before  trial 
in  the  St  Louis  Circuit  Court  where  this  cause  was  docketed  as  862- 
02168. 

Counsel  for  the  defendant  were  Michael  D.  O'Keefe  and 
Raymond  L.  Massey,  One  Mercantile  Center,  St  Louis,  MO    63101, 
314-552-6092  (O'Keefe)  and  314-552-6075  (Massey). 

10.  Donald  E.  Buis  v.  Norfolk  &  Western  Railway  Co.,  3rd  Judicial 
Circuit  Madison  County,  Illinois,  80  L  760. 

On  February  25, 1980,  this  railroad  engineer  trainee  fell  from  a 
rail  car  on  which  he  was  riding  in  Tolono,  Illinois,  amputating  both 
feet 

I  was  sole  counsel  for  the  plaintiff.  While  the  case  was  filed  in 
Madison  County,  80  L  760,  it  was  settled  before  any  discovery  was 
accomplished.  The  case  was  handled  with  Chief  Claims  Agent  Harry 
L.  Clatterbuck,  3107  L  Honeywood,  Roanoke,  VA   24014,  540-774- 
1956. 
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Moreover,  the  following  attorneys  have  had  recent  contact  with  this 
nominee  in  jury  trials  in  court: 

James  Barr  314-542-0990 

Ray  BeU  618-465-7745 

Dale  Bode  618-277-1000 

Roy  Gamine  618-242-3310 

James  DeFranco  618-277-0900 

Joseph  Hoefert  618-462-1700 

David  Jones  618-236-2121 

Tom  Jones  618-277-1000 

Mark  Levy  618-692-9444 

Lance  Mallon  618-254-0960 

Keith  Phoenix  314-231-3332 

Ron  Roth  618-451-1000 

Jane  UnseU  618-259-3728 

1 9.       Legal  Activities:    Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  htigatioiL  Describe  the  nature  of  your  partic5)ation  in  this  question, 
please  omit  any  information  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived.) 

Within  my  own  circuit,  I  have  served  as  the  chair  of  the  traffic  committee. 
This  was  an  outgrowth  of  what  I  perceived  to  be  an  unfair  manner  of  dealing 
with  traffic  fines  within  the  county.  Depending  upon  whether  a  traffic 
offender  was  ticketed  with  a  state  statute  or  a  village  ordinance,  depending 
upon  which  of  the  courts  the  defendant  was  called  to  and,  therefore,  what  the 
customs  were  with  the  prosecutors  or  police  liaison  officers  in  that  particular 
courthouse,  and  even  the  particular  judge  a  defendant  was  to  appear  before, 
one  saw  a  variance  in  traffic  fines  for  the  same  offense.  Ultimately,  we  were 
able  to  establish  uniform  fines  for  aD  traffic  offenses  and  established  the 
policy  that  aD  judges  would  require  those  fines  in  his  or  her  courtroom. 

The  Madison  County  Board  has  commissioned  an  architectural  study  on  the 
space  needs  of  the  court  system.  I  am  chair  of  the  court's  committee  and 
serve  as  liaison  to  the  architectural  group.  The  committee's  work  is  in 
progress. 

I  also  serve  as  co-chair  of  the  circuit's  Automation  Committee.  This  is  an 
ongoing  committee  with  the  charge  of  dealing  with  aD  automation  issues  as 
we  attempt  to  become  fully  automated  and  handle  all  attendant  problems 
therewith. 
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Statewide,  I  serve  by  appointment  of  the  Illinois  Supreme  Court  as  an 
associate  member  of  the  Automation  and  Technology  Committee.  We  are 
dealing  with  a  number  of  ongoing  issues,  including  the  establishment  of  a 
professional  web  page  for  the  court  system  statewide.  The  committee  is  also 
charged  with  advising  the  Court  on  technology  issues  upon  its  request. 
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EL     FINANCIAL  DATA  AND  CONFUCT  OF  INTEREST  (PUBLIQ 

1 .  List  sources,  amounts  and  dates  of  all  anticqjated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business  relationsh^js,  professional 
services,  firm  membershq>s,  former  enployers,  clients,  or  customers.  Please 
describe  the  arrangements  you  have  made  to  be  compensated  in  the  future  for 
any  financial  or  business  interest. 

The  only  matter  in  which  I  have  an  anticipation  which  faDs  into  any  of  the 
categories  listed  in  this  question  is  for  the  buy  seD  agreement  covering  the 
stock  of  my  former  law  firm,  Lakin  and  Hemdon,  P.C,  now  known  as  the 
Lakin  Law  Firm.  The  payments  relative  thereto  will  be  on  or  before 
December  31"  of  each  of  the  years  1998, 1999,  and  2000,  and  amount  to 
$155,000  plus  5%  interest  on  the  unpaid  balance  for  each  payment 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts-of-interest  during  your  initial  service  in  the  position  to  which 
you  have  been  nominated. 

I  have  already  curtailed  the  ownership  of  individual  equities  and  propose  to 
curtail  organization  memberships  as  welL  I  wiU  maintain,  as  I  do  now,  a  list 
of  conflicts  which  wiD  be  continually  updated  for  my  ready  reference  to 
determine  potential  conflicts.  Maintaining  that  list  in  the  courtroom,  my 
current  practice,  or  cteiics  oCBce  (or  both)  wiD  allow  ease  of  others 
recognizing  conflicts.  I  do  not  anticipate  any  categories  of  litigation  or 
financial  arrangements  that  win  create  conflicts  of  interest  with  the 
exception  of  that  disclosed  in  number  1  above.  I  will  continue,  as  I  have 
done  on  the  state  bench,  to  recuse  myself  from  any  cases  involving  my  old 
law  firm  during  the  time  moneys  are  owed  me.  I  will  continue  to  adhere  to 
the  Code  of  Judicial  Conduct 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  conq^ensation,  during  your  service  with  the 
court?   If  so,  explain. 

No  such  pbms,  commitments,  or  agreements. 
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4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more.  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1 978,  may  be  substituted 
here.) 

Please  see  the  Financial  Disclosure  Report  attached  hereto. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (add  schedules 
as  called  for). 

Please  see  the  net  worth  form  attached  hereto. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  canqjaign?  If  so, 
please  identify  the  particulars  of  the  campaign,  including  the  candidate,  dates 
of  the  campaign,  your  title  and  responsibilities. 

I  served  as  media  coordinator  for  Madison  County  in  the  1990  U.S.  Senate 
campaign  for  Paul  Simon.  My  responsibilities  were  minimal,  but  included 
insuring  the  press  was  aware  of  any  visits  by  Senator  Simon  and  theoretically 
to  coordinate  responses  to  any  negative  information  through  letters  to  the 
editors  of  local  newspapers.  However,  there  weren't  any  negative  matters  to 
which  to  respond. 
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FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Rapcrt  RaqiMnd  by  I 
R»^)mAclaH9l9.PtbLmD. 
101-194.  NontrtfSa.  >9» 
(5  U.S.C.  App.  4 .  Sk  101-112) 


1.  Pmon  ftopoftkig      (LMfiwm.  frstrnMAMVap 
Herndon,    David   R. 

r  Court  or  OrganbaUon 

Southern   District   of    Illinois 

3.DMaoflkpaai 

03/31/195)8 

4.T1lle          (Aillchmiudg»sln(lcmfc»MOi 

stnlor  status;  m»ttitnl9ju<tgtsln<*:tl» 
tid-orpuHkm) 

United  States   District   Judge  Lnftftt-) 

«.R«l>ortType|eiw(*typa) 

X    Nantn^Oon.    CMa          /       1 

01/01/199^ 

Wttal        AniiuH       Final 

03/31/1993 

7.  CtMmiMn  or  OMca  Addms 

United   States    District   Court 

750  Missouri  Ave. 

East   St.    Louis,     IL        62201 

wWi  a|v«caM*  Inn  and  raguMlons. 

UtUKmTANT  NOTES:  Th*  Insliuetkim  secompsnying  Oils  him  must  l)»  MkHnd.  ConyMktfpwts. 
chtcUngtfttNONEbmtornctissctonwItenyouhtnnonpoitslilaMammlion.  Sign  on  Urn  last  psgt 

□ 


NAIME  OF  ORGANIZATION  /  ENTITY 


i.   POSITIONS      (R*pcirttig*KfMUManfy:3Mpp.»-f3a^lmfriK«aRs; 

POSITION 

NONE  (No  raportiMs  posttons.) 

Custodian  '    for  Neil  R.  Herndon  UTMA/IL  at  21 


Trustee 


Herndon  June  1995  Childrens  Trust 


II.  AGREEMENTS  mfei*>9*»tMiHtai*r.t 
DATE 


David  R.  Herndon  Living  Trust 


D 


NONE   (No  ripoftrite  i^MnNnte.) 
'  1991 


>  pp.  f  4-f  7  0^  AofrucMns.; 

PARTIES  AND  TERIMS 


David  R.    Herndon  and  Tom  Lakin,    real  est.    ptsrp. 


2  1991 


David  R.    Herndon  and  Lakin  Law  Firm  stock  buy  ou*: 


III.    NON-INVESTMENT  INCOME 
DATE 


□■ 


(Rspoitng  tn*Minl  tnd  spouss:  *m  pp.  1t-25  oHiatnicloos.) 
PARTIES  AND  TERMS 

) 


1  1997 


State  of  Illinois,  salary 


GROSS  mOOME 

(youn.  nol  apaa^ 


101,376,7: 


2  1997 


1998 


L.  Thomas  Lakin,  real  est.  ptshp  buyout 


Lakin  Law  Firm,  stock  buyout,  installment 


State  of  Illinois,  salary  as  of  3/31/98 


100,  joa  .oc 


155, JOC.OC 


26,:07.45 
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FINANCIAL  DISCLOSURE  REPORT 


Nwnoof  Pflfson  Ropofttng 
Herndon,    David   R. 


OitoofReiBt 
03/31/199 


IV.   REIMBURSEMENTS   and   GIFTS     -  trarapaftmon.  lodging,  (bod.  wKnUmmanL 

(Indudts  ffKS*  Id  spous*  «nd  d»fm>d»nt  chldnn.  ust  the  pvwitfMOctfe  '(S)'  tnd  '(DC)'  ID  ln<lctl»  nporfUt  nimbursvntnis  tnd  gMs  rmcatnd  b/  spoust 
and  dtptndtnl  cftldnn,  nspacfraiy   Sm  pp  26-29  of  InstwcHons.) 


D 


SOURCE 

NONE  {Ho  such  reportable  reimbursements  or  gifts) 


DESCRIPTION 


V.    OTHER  GIFTS 

(Indudts  Ihom  to  spous*  andakp*ndwi<  cMdran,'  us*  9)» piwnlhttctts  '(S)'  and  '(DC)' to  iKfctta  ctfiv^ls  nctiy»d  by  spous*  anddlspsndMif  cAHrsr. 
S»»  pp.  30-33  aflnstnictons) 


D 


SOURCE 

NONE  (No  audi  rcpot^ile  gifts) 


DESCRIPTION 


VI.    UABIUTIES 

(Indudts  thos*  of  spous*  and  doptndmt  cUdnn:  Indkati  when  tpptcatle,  ptrson  responstile  for  Itbtfy  by  using  Iht  pannlhttcal  '(S) '  for  stparaa 
labmyoHti*3poia:'(J)'torlclnllabmyolmpoi*igln*Mutl»ndspouse.and'(DC)'   tor  Itbttyoltdoptndmt  chid.  S— pp.  34-X  at  Instmdkirts) 


D 


CREDITOR 

NONE    (No  reporlatile  titiaWes) 


DESCRIPTION 


VALUE  CODC* 


*VALCO0ESJ=«1S,(X>)arleas  K==$1 5,001 450.000  LM8D.001  to  $100,000  M=t1 00.001 -$2SO.O0O  N=«2a>.0O1-«Saa0a0 

O=tSa0.a01-«1 ,000.000   P1^1.O0O.aO1-$S.00O.OOO   P2=«6.0Q0.001-«25.000.000   P»^$25.000.001-I60.aOO.aOO   P4:4S0.O0O.0Ot  or  mm 
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Nifiwof  Pwon  RflpoftlfiQ 
FINANCIAL  DISCLOSURE  REPORT      Herndon,    David   R. 


Oi(*o(R<piii 
03/31/1998 


VII. 

_               „..«_«„„.__                                      -Incam.vlua.lraiaacllontOndudasltiosaalspoiaaan^ 
Page       1  INVESTMENTS  and   TRUSTS      dapaodamchUnn.  Saa  pp.  37^  cflnsOucUons.) 

A 
Oescrtption  o(  Assets 

lixfctt  whm  tppktblt.  otmtrof 
ffM  sssM  by  using  th»  pannthttcal 
'(J)'  tor  joint  otwwfsftJB  oinporthg 
kxtykluil  tnd  spouse.  '(Sj'torstp- 
»rwt»  owrws/ilp  by  spouse.  '(DC)' 
taromtshipbydependmnlcMd. 

Place  '(X)'  anarttch  assal 

B. 

during 

repotting 

C 

Gross  value 

alendof 

period 

D 

Transactions  dirtis  reporting  period 

(1) 
Ann 
Cod 

(A- 
H) 

(2) 
Type 

(•g. 

rent  or 
Merest) 

(1) 

Value 
Code 
(J-P) 

(2) 

Vakie 

Method 

Code 

(Q-W) 

(1) 

Type 

(•8. 

buy.sel, 

merger. 

redemp- 

lian) 

If  not  exenipt  from  diaclnsiire 

(2) 
Dale: 
Month- 
Day 

P) 

VakK 
Code 
(J-P) 

G^ 
Code 
(A-H) 

(S) 

Identilyof 
twyer/seler 
(»  private 

NONE  (no  reportabte  lncome,sssets,  or 
transactions) 

1  North   Harris   Cnty  JCD  Tex     nun 
bond 

None 

exempt 

2  University   111.    Revs      Mun.    bond 

None 

J 

T 

Exempt 

3  Connecticut   State  Ser  A  7.15  Hun 
bond 

None 

K 

T 

exenpt 

4  Puerto  Rico  Elec  PWR  6.55     Mun 
bond 

None 

K 

T 

Exempt 

5  Illinois  St   Clg   Svng  Cap   6.8      Mun 
bond 

None 

K 

T 

Exempt 

6  University   IL  Univ  Rev   6.6     Mun 
bond 

None 

J 

T 

Exempt 

"I  Michigan   State    Bldq   Auth    1.2      Mun 
bond 

None 

K 

T 

Exempt 

8  Illinois   St   Ser   1989   7.      Mun  bond 

None 

'^ 

T 

Exempt 

9   State  Unv  Rtrmnt   Sys    111    7.35 
Mun   bond 

None 

J 

T 

Exempt 

10  Tampa    FL  Util   Tax   6.25     Mun  bond 

None 

J 

T 

Exempt 

i 

11  Argosy  Gaming   Co        common 

None 

PI 

T 

Exempt 

i 

12  Barrick   Gold   Corp.       common 

None 

Exempt 

] 

13  Noram  Energy  Corp.        common 

A 

Dividend 

Exempt 

14   Nokia   Corp           ADR 

A 

Dividend 

K 

T 

Exeirpt 

15  AIM     Constellation        Mut    fund 
IRA 

A 

Dividend 

J 

T 

Exempt 

16  Franklin   Small    Cap     GRW     Mut    fund 
IRA 

A 

Dividend 

J 

T 

Exempt 

1 

17  Delaware   Group   Delcap     Mut    fund 
IRA                                > 

A 

Dividend 

J 

T 

Exempt 

IInc«iMlCode»:A-S1.000orl<ai                     B-S1.001-$2.J00                  C=S2.501-$5.000                       I>-«.00I415,000                     E-SIS.OOl-SM.OOO 
(CalBl,D4)      F-S50.00I-J100.000              G-$ 1 00.001 -$1,000,000        HI-S1,000,001.S5,000,000       H2-»5,00O,0Ol  ormmi 

2VilCads:         >413,000orlas                   K-SI5,001-J5O,000               L-$50,00I-SI00.000              M"$l  00,001^50,000            N-S230,00 14300.000 
(Ccl.Cl,D})     O-S500,001.Sl,000,000        P1-S1,000,001-$S,000,000  R=S3.000.001.RS.000.000  P3-S25,O0O,0ai.»O,0aO,0aO  P4-S30.000,00l  crmn 

3  ValMtaCodw  Q= Appraisal                            R-CcM  (real  oUle  only)                             S-Aaataat                                     T-C>*/Maika 
(CoLC2)             U-Book  Value                         V=OUKr                                                     W-Etfimtfed 
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FINANCIAL  DISCLOSURE  REPORT 


Nttna  of  Pmon  Reporting 
Herndon,    David  R. 


I  DateoTR^at 
03/31/1998 


-  hecm»,  nkM,  tnnsteHons  (Includes  Ihost  ofspoust  ami 
VII.   Page      2  INVESTMENTS  and   TRUSTS      Htpuxlitt  cUdnn.  S-pp  37-54  at InstmcSons.) 


A 
OMotptlon  of  Assets 

tKfcata  wtitn  tpptctbl:  owner  of 
th*  asset  by  using  the  pennthelicel 

B 

Income 

dtrt« 

period 

c. 

Gnsss  value 
at  end  or 

period 

0.                                                                                                                  1 
Transactions  during  reporting  period 

tncMiue/ end  spouse.  '(Sytorsep- 
ertte  ownerstilp  by  spouse,  '(DC)' 
for  oemerstitp  by  dependent  chid 

Piece  '(X)'  efter  eadt  esset 
exempt  Own  prior  ttsdosure. 

(1) 

Amt 

Cod 

(A- 
H) 

(2) 

Type 

(•■9. 

dMdend. 

renter 

Interest) 

(1) 

Value 
Code 
(J-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

(1) 
Type 
(e.9.. 
buy,  sen, 
merger, 
redemp- 
tion) 

If  not  estempt  from  disclosure 

(2) 
Date: 
Month- 
Day 

P) 
Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/seller 
(If  private 
transaction) 

NONE  (no  reportalite  Income.assets,  or 
transactions) 

18  ML  Capital    Fund   CI   A     Mut    fund 
IRA 

A 

Dividend 

J 

T 

Exempt 

19  Templston   Dev  Mkt     Mut    fund      IRA 

A 

Dividend 

J 

T 

Exempt 

20  Koitipor  US  Govt      Mut    fund      IRA 

A 

Dividend 

J 

T 

Exempt 

21  TIGR   Sor   16      Gov  bond 

None 

J 

T 

Exempt 

22  Coupon  Treas   Rec   2013      Gov  bond 

None 

J 

T 

Exempt 

23  TIGR   Ser   21      Gov  bond 

None 

J 

T 

Exempt 

24  US   TREAS    STRIPS    2001    Gov  bond 

None 

J 

T 

Exempt 

25  US   TREAS   STRIPS      5/2002    Gov   bond 

None 

J 

T 

Exempt 

26   US   TREAS   STRIPS   8/2002      Gov   bond 

None 

J 

T 

Exempt 

27  TIGR   Ser    9         Gov   bond 

None 

J 

T 

Exempt 

28  Templeton   Glbl    Inc        Mut    fund 

A 

Dividend 

J 

T 

Exempt 

2  9  ML  CMA  Tax   Exempt 

A 

Interest 

" 

T 

Exempt 

30  Merrill    Lynch   CMA  cash   account 

B 

Interest 

PI 

T 

Exempt 

31  Vanguard  money  market   IRA 

B 

Interest 

M 

T 

Exempt 

32  Mercantile    Bank      cd      IRA 

A 

Interest 

J 

T 

Exempt 

33  Merrill    Lynch   Ready  Assets       (DCl 

A 

Interest 

L 

T 

Exempt 

34  Accustaf f   Inc        common 

None 

Exempt 

lb(M)aBCoda:A-SI.OOOorlai                     B=Sl,00I-Ji3O0                  C-K.501-J5,0OO                       I>-$5.00l-$15.000                     E-S15,0Ol-$3O.0O0 
(COIB1.D4)      F-S50,001-J100.000              G-$  100,001 -J  1,000.000        Hl-$1,000,001-$5,000,000       H2-$5,000,001  ornwre 

2V.lCo<k»:         J=$I5,000orl<ai                    K-$15,001-J50,000               L-$50,001-SI00,000              M-S100,001-M50.000            N=$250,001.S300.000 
(ColCt,D3)     O-$S00,001-Sl,0a0.000        P1-J1,000,001-$5,000.000  P2=J5.00O,001.«5,0OO,0O0  P3=$23.000.00I-$50,000,000  P4-$50,000,001  ormorc 

3V>IMliCada  :Q=A|i|inisal                            R-Co«  (reel  esjate  ally)                             S-Aastsmoil                                      T-Ca*/MMk« 
(CoLC2)             U-BookVihic                         V-Oha                                                     W=E«nMUd 
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FINANCIAL  DISCLOSURE  REPORT 


Nvmof  Person  Rflpoftlng 
Herndon,    David  R. 


[Mao(R«(M 
03/31/1998 


Vn.  Page     3  INVESTMENTS  and  TRUSTS 


-  4ncanw,  vatw,  tnnstdlons  (Mudts  Ihoaa  ctspous*  »nd 
dtptndtnt  chUnn.  S—pp.37-S4otlnstniclloia) 


A 
DaKrtptton  of  Assets 

B 

during 

reporting 

C 

Gross  value 

alendof 

period 

D. 

Transactions  durifiQ  reportlno  period 

tntMutl  tnd  spoust.  '(Sr  /or  sep- 
•nto  amtrship  by  spous:  '(DC)' 
Ibr  amtrshtf)  by  Oependant  cMd 

n*e«  'PO'  (ftw  'ich  tss»l 
9X0/npt  ffvn  pttof  tSsdosun. 

(1) 

Amt 

Cod 

e 

(A- 

H) 

(2) 
Type 

(•g.. 

renter 
Interest) 

(1) 

Vakie 

Code 

(J-P) 

(2) 

Vekie 

Method 

Code 

(Q-W) 

(1) 
Type 

(e-O. 
buy.  sea, 
meroer. 

ten) 

torn  dbdosure 

(2) 
Date: 
Monttv 
Day 

(3) 

Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(S) 

Identilyof 
Ixiyer/seier 
frt  private 

NONE  (no  reportable  lncome,«sse(»,  or 
transactions) 

35  Adaptec   Inc.         common 

None 

Exenqpt 

36  ADC  Telecommunications             common 

None 

Exempt 

37  Allied  West    Industries          conmon 

None 

Exempt 

38  Altera   Corp.         conmon 

None 

Exempt 

39 AmeriSource   Health  Corp.         common 

None 

Exempt 

40  AMN   Bankers    Ins.    Group        common 

A 

Dividend 

Exempt 

41  AMN   Power  Conversion   Corp. 

None 

Exempt 

42  Apollo   Group   Inc          CL  A 

None 

Exempt 

43   Applied   Magnetics   Corp        common 

None 

Exempt 

4  4  Ascend   Communications 

None 

Exempt 

45  Autodesk    Inc.          common 

None 

Exempt 

46  Bear  Stearns   Companies,    Inc. 
coimon 

A 

Dividend 

Exempt 

47  Bed  Bath   and   Beyond        common 

None 

Exempt 

46   Best   Buy  Co.      conmon 

None 

Exempt 

49Blogen,    Inc.         common 

None 

ExeRf)t 

50  Blyth    Inds.    Inc.        comnon 

None 

Exempt 

51  BMC  Software    Inc.        conmon 

None 

Exenpt 

lfacK3uaCads:A-S1.000<>rka>                     B-$I,001-$1JOO                  C-«,501«.000                       I>-$5.001.«I5.000                     E-JI5.001-$SO.OOO 
(ColBI.D4)      F-S)O.OOI-SIOO,000              O-S100.00l-SI,000.000        HI-SI.OOO.OOl-SS.OOO.OOO       H2-$S.O0O.O0l  ormaie 

IValCoAs:         J-S13.000orkm                   K-J13.001-M0,000               L-S}0,001-JI  00.000              M-Sl  00,00 1-S2M.000            N-S15O,001-»3O0.0OO 
(Col.  CI,  03)     O'SMO.OOMI.OOO.aCO        PI-SI,0O0.001-tS,0nO.0aO  R'SS,OOO.OOI-S23,OOO,OO0  PJ-SS.OOO.OOI-SM.OOO.OOO  P4't30.0O0,00loril>are 

3  Val  Mfc  Coda:  Q-A|:|irainl                            R-CM  (nal  owe  ooly)                             S-Aatsaim                                     T-CaA/Markd 
(COIC2)             U-Book  Value                         V-<»m                                                     W-&lini»«d 
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FINANCIAL  DISCLOSURE  REPORT 


NsfTMOf  PcfMO  RopOfUnQ 
Herndon,    David   R. 


OatooTRaport 
03/31/1998 


VII.  Page     4  INVESTMENTS  and  TRUSTS 


-  kKorrm.  vakM,  transactions  (Inck/das  thosa  afspousa  and 
dapandant  chtdran.  Saa  pp.  37-54  of  ktstmcHons.) 


A. 
Dw8Cf1|Mon  Of  Assflts 

lndkMt9  wh»n  mpptcMe.  own«r  of 
tfw  ass9t  by  using  tfw  pannth^Hcal 

B. 

period 

C. 

Grcssvakie 
■lendof 

period 

D. 

TfarajcUons  durfiiQ  reporting  period 

,1 

tn^vidual  and  spous0.  '(S)'fofS9p- 
•nt9  own*ntiip  by  spouse.  '(DC)' 
Ibr  oumtrshlp  by  dtpmdtnt  chid 

Plact  'PO'  ttltr  Mcb  tssti 
»xunfit  from  prior  dsdosum. 

(1) 

Amt. 

Cod 

(A- 
H) 

(2) 

Type 

(e-g. 

dMdend, 
rent  or 
Interest) 

(1) 

Value 
Code 
(J-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

(1) 
Type 

(eg- 

buy.adl. 
merger, 
redemp- 
tion) 

1 

(2) 
Dale 
Month- 
Day 

P) 

Vakie 

Code 

(J-P) 

(4) 

Code 
(A-H) 

(S) 

klentllyof 
buyer/ader 
(It  private 
transaction) 

NONE  (no  reportaUe  kKome.asaets.  or 
transactions) 

52  Callaway  Golf   Co.         common 

A 

Dividend 

Exempt 

53  Carlisle   Companies    Inc.         common 

A 

Dividend 

Exempt 

1 

54  Cascade   Comm.    Corp.         common 

None 

Exempt 

i 

55  Centex   Corp             common 

A 

Dividend 

Exempt 

1 

A 

Dividend 

Exempt 

5T  Charter  One    Financial    Inc. 

A 

Dividend 

Elxempt 

58  Cheasapeake   Energy  Okla 

Nona 

Exempt 

59  Cytrlx   Systems    Inc.         common 

None 

Exempt 

60   Claires   Stores    Inc.         common 

A 

Dividend 

Exempt 

61  Cognos    Inc.         common 

None 

Exempt 

62  Coltec   Industries          common 

None 

Exen^t 

63  Comal r   Holdings    Inc.         common 

A 

Dividend 

Exempt 

64  Compusa    Inc.         common 

None 

Exempt 

65  Computer  Assoc.    Intl.    Inc. 

A 

Dividend 

Exempt 

66  Compuware   Corp.         common 

None 

Exempt 

67  Converse  Technology        common 

None 

Exempt 

68  Concord   EPS      Inc.         common 

None 

Exempt 

IkKyOaii  Codes:  A-Sl.OOO  or  las                     B-SI,00I-S2.300                  C-R,30l-S},000                       I>-t5,001 -SI 3.000                     E-$l3,001-S30,OaO 
(ColBI,D4)      F-$50,001-»100.000              G-$100,OOI.$l,000.000        Hl°$1.000,00|.$3,0a0,000       H2-$5,0O0.0Ol  ormore 

JValCodtK         J-$13.000orl<«i                   K-$13.0Ol-S30.00O               l^JSO.OO  I -$100,000              M-$100,001-n30,000            N-M5O.0OI-S3O0,0OO 
(C01C1.D3)     0=$500.001-$1,000.000        PI-$I.OOO,001-».000,000  P2°-S3,0OO.001-n3,O0O.O00  I>)-S23.0OO.0Ol-S3O.0O0.0O0  P4-$50,000,001  ormore 

3  Val  Mh  Coda:  Q-A|ipfaml                            R=Co*  (real  aute  only)                             S-AsKxamol                                     T-CM<t\lai1t«l 
(ColCJ)             U-Book  Value                         V-Olhar                                                     W-E-imaKd 
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FINANCIAL  DISCLOSURE  REPORT 


NifiMof  Pnofi  RflpofUnQ 
Herndon,    David   R. 


(MiafRitiart 
03/31/1998 


VII. 

_                  ..___„            _                                      -Incoim,v1u:lnnstctlons0n<*idts  Urns*  0/ spaa*  and 
Page      5  INVESTMENTS  and   TRUSTS      dapandamcHldm,.  S„  pp.  37^  othatnKHonsJ 

A. 

OMC(lplk)no(AsMts 

ln<icfwhiwpf*c*tl».aim*ra( 

■(Jr^rlanlomfshlpotnporting 
kKlvidull  ltd  spousa,  '(Syiorstp- 
tnlt  ownizti^  t>y  spouse.  '(DC)' 
tor  ountrst^f)  by  dtptnOam  cUd 

Plac» 'PO' ittT  ttcti  iss»l 
9xmnpt  ttont  prior  dbdosun. 

B. 

Income 

during 

raportfng 

C 

Grass  nkn 
aland  of 
rapoitlng 

Tranncdara  during  rapoitlng  period                                                        j 

(1) 

Aim 

Cod 

e 

(A- 

H) 

(2) 

Type 

(•S. 

(Mdend. 

nenlof 

Merest) 

(1) 

Vdue 
Code 
(J-P) 

(2) 

Vikn 

Method 

Code 

(Q-W) 

(1) 

Type 

(e.g. 

buy.  sen. 

merger. 

redemp- 

bon) 

Hnote 

(2) 
Date 
Month- 
Day 

(3) 

Value 
Code 
(J-P) 

(4) 
G^ 
Code 
(A-H) 

(S) 

ktenUtyot 
buyer/seier 
(«  private 

NONE  (no  repoftabte  bicofTW,asa0ts.  or 
Iranncttoni) 

S9  Contlnantal  Airlines     CL  B 

None 

Exempt 

70  Coop«r  Cameron   Corp        comnon 

None 

Exempt 

71  Creative  Technology  Ltd.        connon 

None 

Exempt 

72  Cullen    Frost   Bankers 

None 

Exempt 

73  Dana   Corp        common 

None 

Exempt 

74  Danaher  Corp.         common 

A 

Dividend 

Exempt 

7S  Darden   Restaurants    Inc.      common 

None 

Exempt 

76  Dean    Foods   Co.         comnn 

A 

Dividend 

Exempt 

77    OeKalb  Genetics   Corp.      comnon 

A 

Dividend 

Exempt 

78  Department    56   Inc.      common 

None 

Exempt 

79  Doubletree  Corp.      common 

None 

Exempt 

80  DSP  Communications    Inc. 

None 

Exempt 

81  Dura    Phannaeuticals   Inc.         comnon 

None 

Exempt 

S2   Electronics    for   Imaging      common 

None 

Exempt 

83  Ensco   Intl    Inc.         comnon 

A 

Dividend 

Exempt 

84  Equitable  Cos   Inc.        comnon 

None 

Exempt 

65  Everest   Reinsurance   Holdings 

A 

Dividend 

Exempt 

IkK/QaaCadKA-SI.OOOorka                     B-Sl.00l-tZ.300                  OS2.]OI-S5,OOa                       D-Si.OOl-SlS.OOO                     E-Sl},OOI.Sy).000 
(C<ilBl,D4)      F-SM.OOl-SIOO.OOO              G-SlOO.OOl-Sl.OOO.OaO        HI -SI, 000,00 1 45,000,000       H2-S},000,001  ormore 

JValCo<ta:         J-SIS.OOOorkai                   K-$15,0OI-S50.0O0               L-S50.001 -SI  00,000              M-$100,001-K50,000            N-S250,001-$500.000 
(CoiCI,D3)     OS500,001-S1,000,000        Pl-S1.000,00l-S3,000,000  n-S3,000,OOI-$39,000,000  l>3-S23,Oa0,0Ol-S3O,0aO,0O0  P4-S90.0a0,00loriiiarc 

JVelMbCala:  Q-Annital                            R-Co* (nal eUlecnly)                             S-AxanKBt                                     T<:a*Mrta 
(ColCl)            U-flook  Value                       V-Odw                                                 W-EaimMad 

677 


FINANCIAL  DISCLOSURE  REPORT 


Nmwof  Pmon  Rspaillno 
Herndon,    David  R. 


EMBorRapoit 
03/31/1998 


Vn.  Page     6  INVESTMENTS  and  TRUSTS 


-  Inoafm.  vttut,  tnnsactans  (hdudK  (hot*  otspoust  and 
Otpinduitchldnfi.  S— fip  37-S4  al  Instnicbons) 


K 
DMcnpUon  o(  Anels 

iTNfcjti  wAan  flfiCMtil;  am«faf 
»)» iss*(  by  using  Ih*  pmntlMOctI 

during 

rapOfUng 

C. 

Gross  value 

Hendot 

0 

Trvtsscttons  during  reporting  period 

1 

tn^vtdua/  tnd  spousm,  '(S)'  for  S9p- 
tfwt9  0¥m«fship  by  spous*.  '{DC)' 
tOfowrfnNp  by  dependent  chSd. 

PItca  '(X)'  etitreech  esse! 

(1) 

AmL 

Cod 

(A- 
H) 

(2) 

Type 
(•fl. 
dividend, 
rent  Of 
Merest) 

(1) 

V^ue 
Code 
(J-P) 

(2) 
Value 

Code 
(Q-W) 

(1) 

Type 

(eg.. 

buy,  sea, 
tlon) 

.,                     . 

1 

<2) 
Date: 
Month- 
Day 

(3) 

Value 
Code 
(J-P) 

(4) 
Gam 
Code 
(A-H) 

(S)                                                     ! 
(Ifprivate 

NONE  (no  rapalable  lncoine.«»»el».  or 

86  Family  Dollar  Storss            common 

A 

Dividend 

Exempt 

67  PILA  Holding        cannon 

None 

Exempt 

S8  First  American  Corp.        comnon 

A 

Dividend 

Exempt 

89  First    Plus    Financial        common 

None 

Exempt 

90  Fletttwood   Enterprises        common 

A 

Dividend 

Exempt 

91   Fort   Howard  Corp.        common 

None 

Exempt 

92  Fred  Meyer  Inc.        common 

None 

Exempt 

93  Fremont  General  Corp.        common 

A 

Dividend 

Exempt 

94    Fruit   of   the   Loom       common 

None 

Exenpt 

95  Gartner  Group  Inc.      common 

None 

Exen^t 

96  Gateway   2000   Inc.        common 

None 

Exempt 

97  Global    Industries    Ltd.         common 

r4one 

Exempt 

98  Global   Marine   Inc.      common 

None 

Exempt 

99  Green   Tree   Financial   Corp. 

common 

A 

Dividend 

Exempt 

.OOGuidant   Corp.      common 

A 

Dividend 

Exempt 

01  HBO  and   Co.        common 

A 

Dividend 

Exempt 

L02  Health  Management  Assoc.    Inc. 

None 

Exempt 

Ilnc/Gen  Codes:  A-Sl.OOO  or  loi                     B-SI,001.S2.500                  C-$I^145.000                       I>=S5.001.$  15.000                     E-$15,00l-S50,000 
(ColBI,D4)      F-S50,00t^l00,000              OSIOO.OOI-SI.OOO.OOO        HI-SI.OOO.OOl-SS.OOO.OOO       Hl-S3,000.00l  ormon 

JValCods:         >-S13,000orl<xi                   K-SI5,OOI-S5O,0O0               1^30,001-SIOO.OOO              M'SIOO.OOl^SO.OOO            N-M5O,0OI-$5O0.00O 
(ColCI.M)     O-S500.00141.000.0C0        Pl-$1,000,00145,000.000  P2-tS.aa0.0014}3.a00,00a  I>3-S25,00a.001450,000,0a0  P4°SSa.000.001ariiim 

3  VslMhCoder.  Q>A(i|iraBal                            RH>« (nal  oute only)                            S-AmiMlllH                                      T-CaA/Maktf 
(Cal.C2)             U=Be<A  Value                         V-aher                                                     V=EMiniMci 
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Nam*  of  Paraon  RapoUng 
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VII. 

_                  -Income,  velue,tma»ellora(t)du<leslhose  of  spouse  end 

Page     7  INVESTMENTS  and  TRUSTS    d,p,nd«^chid,«,.  see  pp  37.54  of  insmKHorZ^ 

A. 

Description  of  Assets 

(mfceO  when  eppfceMa,  owner  oT 
»>•  essef  fcy  using  tht  pemnBiefca/ 
7J;  ■  tor  Joint  ownership  0/  rvportng 
In^vtduat  tnd  spouse.  '(Syforsep- 
•rate  ownership  by  spouse.  '(DC}' 
lor  ownership  by  depenOenl  chU 

Piece  '(X)'  elter  eech  essel 
exempt  Irom  prior  dsdosure. 

B. 

Income 
during 
reporting 

c. 

Gross  value 
■lend  of 
reporting 
period 

D 

Transactions  during  repotting  pertod 

(1) 

Ann 

Cod 

e 

(A- 

H) 

(2) 

Type 

(eg. 

dMdend. 

renter 

Interest) 

(1) 
Value 
Code 
(J-P) 

(2) 

V^ue 

Method 

Code 

(Q-W) 

(1) 
Type 
(e.8., 
buy.  sen, 
meiger, 

tkn) 

^        ,                                                                                                                 1 

(2) 
Date: 
Month- 
Day 

(3) 

Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identtyof 
buycr/sdtar 
(Hprtvate 

NC>NE  (no  icpoilabte  Income.assets.  or 

.03  Herman  MlHer   Inc.         common 

A 

Dividend 

Exempt 

1 
1 

04   HFS   Inc.    Del.         common 

None 

Exempt 

05  Hilton   Hotel   Corp.         common 

A 

Dividend 

Exempt 

.06  Holoqlc   Inc.         common 

None 

Exempt 

.07  ICN   Pharmaceuticals        cominon 

None 

Exempt 

.08  Immxinex   Corp.         common 

None 

Exempt 

.09  Imperial    Bancorp        common 

None 

Exempt 

110  Iomega   Corp.         common 

None 

Exempt 

Lll    Jabil   Circuit    Inc.      common 

None 

Exempt 

.12  Jones   Apparel   Group   Inc.      common 

None 

Exempt 

13  Keane   Inc.         common 

None 

Exempt 

in  LCI    International        common 

None 

Exempt 

.15  Lear  Corp.           common 

None 

Exempt 

16  Liz   Clalrborne,    Inc.      common 

A 

Dividend 

Exempt 

in  McAfee   Associates,    Inc.      common 

None 

Exempt 

.18  Medic   Computer   Systems    Inc. 
coranon 

None 

Exempt 

119  Mercantile   Bankshares      common 

A 

Dividend 

Exempt 

IbKAjamCods:  A-Sl,000orlas                     B-S1.001-S3.300                  C-S2.SOI-S},000                       I>-S5.(iai-SIS,000                     E'SIS.OOI-SSO.OOO 
(CoLBl,D4)      F-JSO.OOI-SIOO.OOO              G=S100,001-S1,000.000        H1~S1,OOO.OOI-$S,000.000       m=S3.000.0ai  ormorc 

2ValCodci:         >-SI  3,000  arks                   K°S13,001-S30,000               I^S}0,OOI-S100,000              M-SI  00,00 1-S290,000            N-S230,0OI-SS00.00O 
(Col.Cl,D3)     OS300.00l-$l,oaO,aOO        PI-S1,000,001-S5.000,000  l>l=$3,000,001-K3,000,000  F3°n3,000.00l-$30.000.0a0  P4-S30,0O0,001ota>ore 

)  Val  Mh  Codes:  Q^Appniial                            R<^>«(ialeUleaily)                             S-Assesana                                     T=CaA/Mulul 
(C0I.C2)            U-Book  Value                       V-OiIht                                                 W=E<lin>«ed 
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FINANCIAL  DISCLOSURE  REPORT 


Nsnwof  Pcraon  RspotHnQ 
Herndon,    David   R. 


(MaofRipat 
03/31/199® 


-  Incamf,  ¥ttu»,  (nnstctons  (Mudts  thos*  attpouf  md 

VIL  Page     8  INVESTMENTS  and  TRUSTS    dkpwidwKcMttM.  SMppsz-Mc^msAixAvn.; 


A. 
UMCft^tan  or  AiMts 

In<tc9t9  wh*f9  ^jftcMtiB.  emnfot 

B. 
knnM 

raportino 
ptriod 

C. 

Gfxns  value 

ilendof 

D.                                                                                                                 1 
TrmsACttons  durinQ  reporting  portod 

kxtMutt  ixt  spoun,  -(Sr  for  stp- 
wK*  omtiNp  by  spou».  '(DC)' 
tor  (WHO  ift^i  by  d9fi9nd9nt  cfmt. 

PI9O0  'PO'tflaf  •«cAass«/ 

(1) 

An*. 
Cod 

• 

(A- 

H) 

(2) 

Type 

(••B. 

rem  or 

htMOl) 

(1) 

V^u* 
Cod* 
(J-P) 

(2) 

VAw 

Method 

Code 

(Q-W) 

(1) 
Type 

(•■a-. 

buy.sel, 
nwroer. 
ndemp- 
tkm) 

_        . 

(2) 
Dale: 
Month- 
Day 

(3) 

V^ue 
Code 
(J-P) 

(4) 
G^ 
Code 
(A-H) 

(S)                                                         1 

Identltyof                                           j 

buyer/eeier 

(It  private 

tnraadion) 

MONE  (no  niportifcte  kKoir»,mmtB,  Of 
Iraimctfons) 

L20  Mecadith  Corp.      common 

A 

Dividend 

Exempt 

j 

121  MGIC    Inv.otment   Corp. 

A 

Dividend 

Exempt 

22  Micron  Electronics        ootmon 

None 

Exempt 

.23  Nabors    Industries    Inc.        common 

None 

Exempt 

i 

.2<  National    Semiconductor        common 

None 

Exempt 

.25  Network  Associates   Inc.      common 

None 

Exempt 

: 

26  Newfleld   Expl    Inc.      common 

None 

Exempt 

i 

.27  Newparic   Res  ,Inc.        common 

None 

Exempt 

j 

128   Noble    Drilling  Corp.      common 

None 

Exempt 

.29  Novacare   Inc.        conanon 

None 

Exempt 

i 

30  Owens    Illinois    Inc.           common 

None 

Exempt 

.31  Oxford   Health   Plans    Inc.         common 

None 

Exen^t 

.32  Palrgaln   Technology   Inc.      conraon 

None 

Exempt 

1 

.33  Parker   Hannifin  Corp.      connaon 

A 

Dividend 

E^xen^t 

! 

.34  Paxar  Corp.        conax>n 

None 

Exempt 

.35  Peoplesoft    Inc.         connon 

None 

Exempt 

.36  Phycor   Inc.      common 

None 

Exempt 

lh<*3aiiC<«ta:A-S1.000«k«                     B-$l.001-*2.J00                  C-$2^1-»5.000                       D-S5.0Ol-$15.O00                     E-J15.0O1-S5O.CXI0 
(ColBI.D4)      F-»».001^100.000              O-$l00.001-JI.000.000        Hl-$1.000.001-S5,000.000       KZ-M.000,001  ornorc 

IValCote:         KMflOOiMltm                   K-SD.OOl-SM.OOO               l^M.OOt-SIOO.OOO              M-S100.00l-n3O,000            N-BM.0ai-S5O0.0OCJ 
(CoLCI.D))     O-S500.00|.$l.000,000        Pl-J1.000.001-S5.000,000  P2-$5,00O,O0l-«5.0O0,00O  P3-S25.O0O,00I.*5O.00O.0OO  P4-S30,000,00l  ormist 

3VilMhCoikr.  9->t|iFCiiBl                            R-«<]«  (real  owe  imly)                             S-Aanamtn                                     T^CaA/Mafcn 
(CoLC2)             U-Book  Value                         V^Xher                                                     W-Etfantfad 
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FINANCIAL  DISCLOSURE  REPORT 


Nwnoof  Pcreon  RflpoftlnQ 
Herndon,    David   R. 


.  _.    _  -  Incom,  ntw,  trmstctom  (hdudts  lhos»  a/spous*  and 

VII.  Page     9  INVESTMENTS  and  TRUSTS    dvnd^ci*t,n.  s,H,pp.37-54cfin3iniciicm.) 


Maofftapot 
03/31/1998 


A. 
Desalptlon  of  Assets 

Invest*  w/w/v  Mpptc*bl9,  owntr  of 
Of  ass»t  by  using  the  pamnthgHcal 

B. 

Income 

during 

reporting 

peftod 

C 

Gross  value 

at  end  of 

reporting 

period 

D. 

Transacnons  during  reporttng  pcrtod 

IrxtiMual  tnd  spousa.  '(S)'fors»p- 
trwtt  owne/sWp  by  spouse.  '(DC)' 
tor  omters/ilp  by  dependent  cMd. 

Place  '(X)'  after  each  asset 
exempt  from  prior  dsdosure 

(1) 
Amt 
Cod 

(A- 
H) 

(2) 

Type 

(e.g., 

dividend. 

rent  or 

interest) 

(1) 

Value 
Code 
(J-P) 

(2) 

Value 

Meltvxl 

Code 

(Q-W) 

(1) 

Typo 
(eg., 

buy,  sea. 

red«np- 
tion) 

It  not  exempt  from  disclosure                                                1 

(2) 
Date: 
Monltv 
Day 

(3) 
Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

IdentHyof 
buyer/seis 
Of  private 

NONE  (no  reportable  lnconw,assels,  or 
transactions) 

137  Pr 

otfltts    Inc.         common 

None 

Exempt 

.36  Quantum  Corp        common 

None 

Exempt 

39  Qulntllos   Transnational    Corp. 

None 

Exempt 

.40  Rational    Software        common 

None 

Exempt 

141  Rayonler    Inc.         common 

None 

Exempt 

L42  Remedy  Corp.         common 

None 

Exempt 

43  Ross   Stores,    Inc.      common 

A 

Dividend 

Exempt 

L44  Rowan   Companies    Inc.      common 

None 

Exempt 

145    S   C    I    Systems    Inc.         common 

None 

Exempt 

.46  Safeskln  Corp.      common 

None 

Exempt 

47  Safeway   Inc.         common 

None 

Exempt 

148  Salomon    Inn                 common 

A 

Dividend 

Exempt 

.49Seacor  Holdings   Inc.    common 

None 

Exempt 

150  SLM   Holding   Corp.         common 

A 

Dividend 

Exempt 

.51  Smith    Intl    Inc.      common 

None 

Exempt 

.52  Southdown   Inc.         common 

A 

Dividend 

Exempt 

153  Standard   FDL   BNCPTN        common 

A 

Dividend 

Exempt 

IbtfOsii  Codes:  A-$1.000  or  Ub                     B=S1.001-S2.500                  C-$2,501-S5.000                       D-J5,001-$1  5,000                     E=S15,O0|.S5O.OO0 
(CalBl,D4)      F=S50,001-$I00,000              O-$I00,00l-$l,000,000        Hl=$l,000.001-S5.000.000       H2-$5.000.001  ormorc 

JVilCodts:         J=$15,000orlcsj                    K=$I3.001-$50.000               L-$30.001-$100,000              M-JIOO.OOI-KSO.OOO            N=SJ30,001-t300.00O 
(ColCl.DS)     O-$500,001-$I,000,000        Pl-$l,000,001-«,000,000  P2-$5,00O.0Ol-«3.00O.00O  n-tt5,000.00 1-150.000.000  P4-S3O,0OO,00locDare 

3  Val  Nth  Codes:  Q=A4>pni»l                          R=Caa(n>leasleooly)                          S'Aasanml                                   T-CaA/Msriu 
(CoLC2)             U-Book  Value                         VOdier                                                     W=Ejlinijled 
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FINANCIAL  DISCLOSURE  REPORT 


Nana  of  Paraon  RapoctkiB 
Herndon,    David   R. 


03/31/1998 


VII.  Page  10  INVESTMENTS  and  TRUSTS    dtprntuiict*^.  s-pp.3T-S4o(iia»nKiioia.) 


K 
Dcjcil^Mon  of  Assflts 

Imlcsl*  wh»m  tpptcabh.  amfot 
ft*  •s»(  by  using  #ie  fumnthatictl 

B. 

duing 

rapoitlng 

C. 

Grass  value 

alendof 

rBporting 

0. 

Tmscbons  durinQ  repoftno  pcnod 

tndvtdutt  and  spouse.  '(S)'tors9p- 
9nt9  wmw^Np  by  spouse.  '(DC)' 
for  ownership  by  dependent  cMtf 

Piece  'PO'  •/tor  eecn  essel 
exempt  from  prior  dsdosure. 

(1) 
Aim 

Cod 

(A- 
H) 

(2) 

Type 
(•9. 
dMdend. 
rent  or 
Merest) 

(1) 

Value 
Code 
(J-P) 

(2) 

Value 

Mettnd 

Code 

(Q-VV) 

(1) 
Type 
(eg.. 
buy.  sen, 

redemp- 
tion) 

If  not  0MBfnpt  ffofn  dtodosure 

(2) 
Dale: 
MoiKh- 
Oay 

(3) 

Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(S) 

Iderttyor 

buyer/a«aer 

(Itptlvate 

transaction) 

NONe  (norepoi1»tit»lneome.»«»««s.or 
Iranssdions) 

154  Sterling   Software        common 

None 

Exempt 

1 
1 

L55  Storage   Technology        common 

None 

Exempt 

1 
I 

56  stride   Rite   Corp        common 

A 

None 

Exempt 

'■■ 

L5T  Student   L  M  Assn        common 

A 

Dividend 

Exempt 

L58  Sunamerlca    Inc.         common 

A 

Dividend 

Exempt 

.59  Sunbeam     Corp.        common 

A 

Dividend 

Exempt 

60  Sungard    Data   Systems      common 

None 

Exempt 

L61  Tandy  Corp.      commoon 

A 

Dividend 

Exempt 

162   Tech   Data   Corp        common 

None 

Exempt 

.63  Thlokol   Corp.      common 

A 

Dividend 

Exempt 

64  Tidewater   Inc.         common 

A 

Dividend 

Exempt 

165  Tiffany   (   Co.         common 

A 

Dividend 

Exempt 

166Tim)cen   Co.         common 

A 

Dividend 

Exempt 

.67  TJX  Companies    Inc.      common 

A 

Dividend 

Exempt 

L66Torchmark   Corp.      common 

A 

Dividend 

Exempt 

L69  US  Airways   Group        common 

A 

Dividend 

Exempt 

.70  US  Office    Products      common 

None 

Exen5)t 

ltao<3uiCada:A-$l,000<irlas                     B°$l.0ai-«2.}00                  C=S2.50l-$5.000                       I>=$5,001.$15,000                     E=$l5,001«O.00O 
<ColBl,D4)      F=S50.001-$100.000              G-J100,001-J1,000,000        HI-S1.000.001-$5.000,000       H2=$5,000,001  ormore 

2VilCoda:         J-$15,000or  kss                   K-$15,OOl-J5O,0O0               I^$30,001-S100,000              M-S10O.0OI-$25O,OO0            N-J25O,0Ol-S50OJ)0O 
(ColCI,D3)     O-S500,001-S1.000.000        PI-J1,000,001.S5.000.000  ra=J5,0OO,0Ol-»5.00O.0O0  P3-»5,0O0.001.«O.O00,00O  P4-$30,000,001  or  more 

3  Val  Nth  Cods:  Q-A|i|>raisal                            R-Ca«  (ml  oUle  only)                             S-Ancmoil                                     T°C<A/Maik<l 
(ColC2)            U-BookVahK                       V-Olber                                                 W-EMimMad 
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.  _,     _  -  irKOfiM,  vatM,  Irvatctons  findudas  Ihos*  oespaust  and 

VII.  Page  IIINVESTMENTSand  TRUSTS    dvod^xchunn.  s- pp.  37-54  cfinstnictons.) 


A. 
DocitpllanafAsMts 

InOcalt  wtmwpptabit,  oumfot 
tfM  *»•<  by  using  th*  pamtttMSc^ 

B. 
rapotlng 

C 

Gross  value 

at  end  of 

reportlno 

pertod 

D.                                                                                                                          1 
Transactions  during  reporting  pefiod 

hdyildui/ ltd spoiaa.  '(S)'lors»p- 
fwtt  ommshtp  by  spous*.  '(DC)' 
Av  ottran/alp  by  dtptndani  chid. 

Plict '(X)' tll»r  Mch  tsstt 
axampt  from  pikjf  ttsdosun. 

(1) 

Amt 

Cod 

(A- 
H) 

(2) 

Type 

(e-fl.. 

dMdend. 

rent  Of 

interest) 

(1) 

Cede 
(J-P) 

(2) 

VWue 

Method 

Code 

(Q-W) 

(1) 
Type 
(e.fl.. 
buy,  sen. 
mejger. 

Hon) 

if  not  exempt  from  disclosure                                                j 

(2) 
Dale: 
Month- 
Day 

(3) 

V^ue 

Code 

(4) 
CSain 
Code 
(A-H) 

(5)                                                         1 
Identity  of                                           j 
txiyer/seHef 
(if  private 

NOfE  (noraportat)lelncom*.a3sets,or 

ni  URL  Corp        comoon 

None 

Exempt 

1 

172  UNIFI    Inc.      common 

A 

Dividend 

Exempt 

i 

,73  Unisys  Corp.        conmon 

None 

Exempt 

.74  USFtG  Corp          common 

A 

Dividend 

Exempt 

.7SUSG  Corp        common 

None 

Exempt 

.76  Vitesse   Semiconductor  Corp. 

None 

Exempt 

77  VLSI   Technology   Inc.      common 

None 

Exempt 

,78  Hest   Point   Stevens        conmon 

Dividend 

Exempt 

179  Westln   Digital   Corp.      common 

None 

Exempt 

LSOHltco   Corp.         common 

A 

Dividend 

Exempt 

,81  Hoolworth          comnon 

None 

Exempt 

.82  CoMBunlty   Educ    Fed   CU      savings 

A 

Interest 

J 

T 

Exempt 

.83  Community  Educ   Fed  CU     savings 

(DC) 

A 

Interest 

J 

T 

Exempt 

184   Magna   Bank   checking 

A 

interest 

J 

T 

Exempt 

185  Bank   of    Edwardsvilla    checking 

A 

Interest 

K 

T 

Exempt 

lB6  Argosy  Gaming   Co     common    (DC) 

None 

L 

T 

Exempt 

1  bx/Oui  Codes:  A-S1,(X)0  or  kB                     B°S1,001-K,500                  C-X1.30l-$:,000                       I>-S5,00I-SIS.000                     E-SIJ.OOI-SM.OOO 
(CalBI,D4)      F-SSO.OOI-SIOO.OOO              O-$100,001-SI,000.(X)0        HI-$1.0(X),(X)1.S}.0(X).000       H2°-S:,000.001  ormoii 

IValCala:         >41}.000iirlca                    K^lS.OOl-UO.OOO               L^SSO.OOl-SIOO.OOO              M-SI  00.00 1-nSO.OOO            N-S230.00I-$SOO.OOO 
(ColCI.D3)     O-S500.001-U.000,a00        Pl-$1.000,001-J5,000,000  l>2-$5,0O0.00l-«5.0OO,000  P3-SJ5,000.001.J50,000.000  P4-$30.000.001oriiiare                  ! 

3ValKtliCoda:  Q>A|i|iniial                            R^<k«  (reel  oulc  oily)                             S'Um^aat                                      1-CttinAjAA 
(ColC2)            U-Book  Value                       V-OIha                                                 tl'tMinatei 
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FINANCIAL  DISCLOSURE  REPORT 


Name  a(  Peraon  Reporting 
Herndon,    David   R. 


Date  or  Repot  I 

03/31/1998 


VIII.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

[X         NONE   (NoaddHonilMonnitionorotimflofn) 


(Indlcale  part  of  report.) 


I 
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FINANCIAL  DISCLOSURE  REPORT 


Name  a(  Penan  RepcfUng 
Herndon,    David  R. 


CMeofReinrt 
03/31/199B 


SECTION  HEADING.       (innate  part  of  report ) 
SECTION    1.    POSITIONS    (cont'd.) 
Li.    Position 


Name   of   Organization/Entity 


4  Director 

5  Director 


So.    111.    Univ 
So.    111.    Uni-v 


School   of   Law  Alumni  Ass'n 
Edw.    Alumni  Ass'n. 
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FIHANCIAL  DISCLOSURE  REPORT 


Name  a(  Penan  Repottng 
Herndon,    David   R. 


CMeotRapoit 
03/31/1998 


IX.    CERTIFICATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Cooimtttee  on 
Judicial  Activities,  and  to  the  k>est  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perfomi  any 
adjudicatory  function  In  any  litigation  during  the  period  covered  by  this  report  In  which  I,  my  spouse,  or  my  minor  or 
dependent  children  had  a  financial  interest,  as  defined  In  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  infonmation  given  above  (Including  information  pertaining  to  my  spouse  and  minor  or 
dependent  children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  (knowledge  and  belief,  and  that  any 
infonmation  not  reported  was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which 
have  been  reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et  seq.,  5  U.S.C.  7353  and 
Judicial  Conference  regulations. 


Signatui 


/V)^lui(i&\mdf^^-^ 


Date 


^laokB 


Note: 


Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  report  may  be  subject  to  civil 
and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  Diiclonre 
Administrative  Office  of  the  United  States  Courts 
One  ColnmlHis  Circle,  N.E. 
Soite  2-301 
Washington,  D.C  20544 
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FINANCIAL  STATEMENT 

NET  WORTH 

Provide  a  complete,  cunent  financial  net  worth  statement  wduch  itemizes  in  detail  all 
ass^s  (including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial  holdings) 
all  liabilities  (including  debts,  mortgages,  loans,  and  other  financial  obligations)  of  yourself,  your  spouse, 
and  other  immediate  members  of  your  household. 


ASSETS 

LIABILITIES 

Cash  on  hand  and  in  banks 

52,300. 

Notes  payaUe  to  banks  -  secured            0. 

U.S  Government  securities  -  add  schedule 

18,612. 

Notes  payable  to  banks  -  unsecured        0. 

Listed  securities  -  add  schedule 

1,754,445. 

Notes  payable  to  relatives                      0. 

Unlisted  securities  -  a<ld  schedule 

0. 

Notes  payable  to  others                           0. 

Accounts  and  notes  receivable: 

0. 

Accounts  and  bills  due                          0. 

Due  from  relatives  and  fiiends 

Vofadd  income  tax 

Due  IhHU  others 

ai]lu|i]idated  but  Me  oontnigait  lufaihty                 0. 

Doubtful 

Other  unpaid  tax  and  interest                 0. 

Real  Estate  owned  -  add  schedule 

495,000. 

Real  estate  mortgages  payable  -  add 

Real  Estate  mortgage  receivaUe 

0. 

schedule                                      0. 

Autos  and  other  personal  property 

100,000. 

Chattel  mortgages  and  other  liois 

payaUe                                         0. 

Cash  value  -  life  insurance 

0. 

Other  dd)ts- itemize                            0. 

Other  assets  -  itemize: 

Merrill  Lyndi  money  market 

1,366,773. 

Vanguard  money  maiket 

165,114. 

Mercantile  IRA  CD 

2,848. 

municipal  bonds 

171,490. 

Merrill  Lynch  Ready  Assets 

71,183. 

Merrill  Lynch  IRA  mutual  fimds 

38,254. 

Merrill  Lynch  mutual  funds 

1,840. 

Totml  liabilities                          575,409. 

Total  Assets 

4,237,859. 

Net  Worth                              3,662,450. 
Total  liabilities  and  net  woidi    4,237,859. 

CONTINGENT  LIABIUliES 

GENERAL  INFORMATION 

0. 

Are  any  assets  pledged?  (Add 

On  leases  or  oBitracts 

14,301. 

sdiednle.)                        No. 

Legal  Claims 

0. 

Are  yon  defendant  in  any  suits 

Provision  for  Federal  Income  Tax 

561,108. 

or  legal  actions?               No. 

[265,000.  is  in  reserve  for  tax  protest  and  296, 108 

is  in  reserve  for  1998  tax  liability  not  yet  dne.] 

Other  special  ddx 

0. 

Have  you  ever  taken  bankruptcy?    No. 
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FINANCIAL  STATEMENT  SCHEDULES 

U.  S.  GOVERNMENT  SECURITIES 

3,000  TIGR  SERIES  18  ZERO%  FEB  15  1999 

4,080  COUPON  TREASURY  RECEIPT  INT  PYMT  ON  12%  2013 

ZERO%FEB15  2000 
2,000  TIGR  SERIES  21  ZERO%  MAY  15  2000 
3,000  U.S.  TREASURY  STRIPS  ZERO%  AUG  15  2001 
3,000  U.S.  TREASURY  STRIPS  ZERO%  MAY  15  2002 
5,000  U.S.  TREASURY  STRIPS  ZERO%  AUG  15  2002 
2,000  TIGR  PRINCIPAL  SERIES  9  ZERO%  NOV  15  2003 

LISTED  SECURITIES 

462,092  Argosy  Gaming  Co.  @3.75  $1,732,845. 
200  Nokia  @108.  $    21,600. 

REAL  ESTATE  OWNED 

Residence  $432,500. 

Two  unin^jToved  lake  lots   $62,500. 
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m.     GENERAL  (PUBLIC) 

1 .  An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code 
of  Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving 
the  disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities, 
listing  specific  instances  and  the  amoimt  of  time  devoted  to  each. 

I  made  an  agreement  with  legal  aid  services  for  our  firm  to  handle  cases 
without  compensation.  I  referred  the  cases  within  our  office  to  attorneys 
whose  particular  areas  of  concern  included  the  referred  matter.  Lawyers 
within  the  office  who  became  aware  of  a  client,  not  otherwise  a  referral  from 
legal  services,  who  was  in  need  of  consideration  on  their  fee  were  to  refer 
the  client  to  me  and  if  the  need  was  genuine  the  fee  would  be  waived.  In  the 
course  of  my  work  in  the  railroad  industry,  I  often  assisted  with  legal  advice 
without  compensation.  For  example,  I  would  make  myself  available  to  the 
widows  of  fatally  injured  workers.  If  the  case  was  clear  cut  and  did  not 
require  the  use  of  the  discovery  process  and  the  widow  was  intimidated  by 
the  legal  process,  I  would  assist  on  her  behalf  with  the  railroad  but  allow  the 
railroad  to  settle  directly  with  the  widow,  not  taking  any  compensation.  I  felt 
called  upon  to  assist  railroad  families  without  an  eye  toward  my  own 
remuneration. 

Moreover,  I  was  always  available  to  respond  to  inquiries  and  provide 
whatever  legal  assistance  I  could  to  my  church  and  the  local  school  district 
without  compensation.  I  never  felt  constrained  to  always  charge  for  my  time 
and  enjoyed  helping  others  without  regard  to  financial  considerations. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct 
states  that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization 
that  invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization  which  discriminates- 
through  either  formal  membership  requirements  or  the  practical  implementation 
of  membership  policies?  If  so,  Ust,  with  dates  of  membership.  What  have  you 
done  to  try  to  change  these  policies? 

No  such  memberships. 
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Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination? 
Please  describe  your  experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to  your  nomination 
and  interviews  in  which  you  participated). 

Yes,  there  is  such  a  commission  and  I  was  recommended  twice. 

At  the  point  in  time  when  there  were  two  vacancies  for  the  Southern 
District  of  Dlinois,  applications  were  called  for  with  the  commission  to 
recommend  six  persons.  The  application  process  centered  around 
background  information,  as  weU  as  information  regarding  the  identity  of 
attorneys  who  had  appeared  before  me  in  court  Each  member  of  the 
commission  was  assigned  certain  of  the  appUcants  for  the  purpose  of 
contacting  persons  who  could  comment  on  the  work  and  integrity  of  the 
applicant  Once  the  background  checks  were  completed,  interviews  were 
offered  to  those  appUcants  the  commission  deemed  qualified.  The  interview 
with  the  commission  centered  around  my  experience  and  what  I  could  bring 
to  the  federal  judgeship.  Once  the  six  nominees  were  established,  a  screening 
committee  of  the  Dlinois  State  Bar  Association  conducted  interviews  of  each 
person.  I  received  a  ''well  qualified"  recommendation  and,  I  understand, 
there  weren't  any  higher  recommendations,  although  two  others  equaled  it 
Following  those  interviews,  the  Senators  met  with  each  of  the  six  nominees 
individually.  The  Senators  recommended  two  persons  for  the  two  vacancies, 
this  nominee  not  being  one.  Ultimately,  one  of  those  persons  withdrew  from 
consideration. 

The  Senators  then  reopened  the  application  process  and  all  prior  applicants 
were  only  required  to  submit  a  letter  of  interest  as  opposed  to  filing  a  new 
application.  This  time,  aU  applicants  were  offered  the  opportunity  to 
interview,  although  prior  interviewees  could  opt  to  stand  on  the  previous 
interview.  I  chose  to  interview  and  again  the  discussion  centered  around 
what  I  brought  to  the  position.  Two  other  applicants  and  I  were 
recommended  for  the  remaining  vacancy.  One  of  the  other  appUcants  had 
also  been  a  previous  candidate.  He  and  I  were  not  offered  another  interview 
with  the  bar  screening  committee  and  we  retained  the  same  rating.  AO  three 
candidates  were  then  offered  interviews  with  both  Senators,  an  offer  which  I 
accepted. 

FoDowing  the  interview  with  the  Senators  Moseley-Braun  and  Durbin,  I  was 
recommended  jointly  by  the  Senators  to  the  President  for  the  vacancy. 
FoUowing  that  recommendation,  I  have  undergone  background  examinations 
by  the  ABA,  FBI  and  the  Department  of  Justice. 
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4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 
discussed  with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that 
could  reasonably  be  interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?  If  so,  please  explain  fully. 

No  one  has  discussed  any  such  specifics  with  me. 

5.  Please  discuss  yoiu"  views  on  the  following  criticism  involving  "judicial  activisia" 
The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  aUeges  that  the 
judicial  branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels 
of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  en:q)loy  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  inqx)se  broad,  affirmative  duties 
upon  govenmients  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  inqx)se  itself  upon  other 
institutions  in  the  manner  of  an  administrator  with  continuing 
oversight  responsibilities. 

In  Senate  Document  No.  170  of  the  82°^  Congress,  Second  Session,  Editor  Edward  S. 
Cohen,  commented  at  page  XVI  of  the  Introduction:  ''The  second  great  structural 
principle  of  American  Constitutional  Law  is  supplied  by  the  doctrine  of  Separation 
of  Powers.  ...  It  was  Montesquieu's  fundamental  contention  that  'men  entrusted 
with  power  tend  to  abuse  it'.  Hence  it  was  desirable  to  divide  the  powers  of 
government,  first,  in  order  to  keep  to  a  minimum  the  powers  lodged  in  any  single 
organ  of  government;  secondly,  in  order  to  be  able  to  oppose  organ  to  organ."  In 
crafting  the  Constitution,  and  in  an  effort  to  minimize  abuses,  the  framers  sought  to 
restrain  government  by  enumerating  the  powers  of  the  legislative,  executive  and 
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judicial  branches  thereof.    No  where  is  that  any  more  evident  than  in  Article  IIL 
Judicial  power  was  vested  in  one  Supreme  Court  and  such  inferior  Courts  as  the 
Congress  may  from  time  to  time  ordain  and  establish.  The  jurisdiction  of  the 
federal  courts  is  quite  limited  in  constitutional  terms.  Congress  was  given  the  power 
to  enact  laws  and  is  not  to  delegate  that  authority. 

My  own  observation,  since  I've  been  on  the  state  bench,  is  that  the  best  use  of  the 
judiciary  system  is  to  allow  juries,  and  judges  in  matters  strictly  legal,  to  examine 
specific  disputes  between  persons  or  entities  on  the  basis  of  precise  evidence  and 
facts.  It  is  neither  a  proper  function  nor  a  practical  one  for  the  courts  to  legislate. 

In  looking  to  have  their  disputes  resolved  judicially,  people  should  enjoy  consistency 
in  court  rulings.  Stare  decisis  is  extremely  important  in  providing  the  comfort  of 
fundamental  fairness  in  solving  specific  disputes.  Just  as  stare  decisis  is  crucial  in 
matters  of  common  law,  the  plain  meaning  of  constitutionally  sound  statutes  should 
enjoy  strict  adherence  to  that  meaning.  Likewise,  legally  sound  agreements  between 
person  should  be  honored  by  the  courts.  Faithful  adherence  to  these  concepts  wiD 
aDow  a  consistency  in  relationships  between  people  and  dispute  resolutions.  As 
such,  potential  litigants  will  better  know  what  to  e^qiect 
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UNITED  STATES  SENATE 

COMMITTEE  ON  THE  JUDICIARY 

WASHINGTON,  D.C.   20510-6275 

July  31,  1997 

I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

Full  name  (include  any  former  names  used.) 

Rebecca  Ruth  Pallmeyer 

Address:  List  current  place  of  residence  and  office 
address (es) . 

U.S.  District  Court  Home:  Wilmette,  Illinois 

219  S.  Dearborn  St. 

Suite  2578 

Chicago,  Illinois  60604 

Date  and  place  of  birth. 

September  13,  1954 
Tokyo,  Japan 

Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name) .  List  spouse's  occupation,  employer's  name  and  business 
address (es) . 

Dan  Philip  McAdams 

The  Charles  Deering  McCormick  Professor  of  Teaching 

ExceUence  and  Professor  of  Human  Developmait  and 

Psychology 
Northwestern  University 
2115  North  Campus  Drive 
Evanston,  IL  60208 

Education:  List  each  college  and  law  school  you  have  attended, 
including  dates  of  attendance,  degrees  received,  and  dates 
degrees  were  granted. 

I  attended  Valparaiso  University  in  Valparaiso,  Indiana,  ftt>m  August 
1972  through  May  1976,  earning  a  B.A.  in  May  1976.  I  attended  the 
University  of  Chicago  Law  School  in  Chicago,  Illinois  in  1976-77.  I 
transfored  to  Boston  University  College  of  Law  for  my  second  year  in  1977-78 
to  accompany  my  husband,  who  was  then  a  eraduate  student  at  Harvard,  but 
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returned  to  the  University  of  Chicago  for  my  third  year,  earning  my  J.D.  in 
June  1979 . 

Employment  Record:  List  (by  year)  all  business  or  professional 
corporations,  companies,  firms,  or  other  enterprises, 
partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  with  which  you  were  connected  as 
an  officer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 


Employment 

1991-present: 

1985-1991: 
1980-85 


September  1979- 
August,  1980: 


Summer  1979 


January  1979- 
June  1979 


Summer  1978 


United  States  Magistrate  Judge 
U.S.  District  Court 
Northern  District  of  Illinois 
Cliicago,  Illinois 

Administrative  Law  Judge 
Illinois  Human  Rights  Commission 
Chicago,  Illinois 

Associate 
Hopkins  &  Sutter 
Chicago,  Illinois 


Clerk  to  Justice  Rosalie  E.  Wahl 
Minnesota  Supreme  Court 
St.  Paul,  Minnesota 

Summer  associate 
Choate,  Hall  &  Stewart 
Boston,  Massachusettes 


Law  clerk 
Reuben  &  Proctor 
Law  firm,  now  dissolved 
Chicago,  Illinois 

Summer  associate 
Dorsey  &  Whitney 
Minneapolis,  Minnesota 


53-708   99-23 
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Summer  1977  Clerk-typist 

Gelco  Corporation  n/k/a  GE  Capital  Fleet 

Corp. 
Eden  Prairie,  Minnesota 

Service  on  non-profit  boards: 

(1990-1S>91)  Board  of  Governors,  Augustana  Center 

(1991-1994)  Board  of  Directors,  Valparaiso  University  Alumni 

Association 
(1994-1997)  Board  of  Directors,  Federal  Magistrate  Judges 

Association 
(1995-present)  Board  of  Directors,  Federal  Bar  Association 

(1996-present)  Board  of  Directors,  Womens'  Bar  Association  of 

Illinois 

7.  Military  Service;  Have  you  had  any  military  service?  If  so, 
give  particulars,  including  the  dates,  brcuich  of  service,  reuik 
or  rate,  serial  number  and  type  of  discharge  received. 

No. 

8.  Honors  and  Awards :  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

—  University  of  Chicago,  Joseph  Henry  Beale  Prize  for  Excdlence  in 
Legal  Research  and  Writing,  1977 

—  Boston  University,  Class  rank  approximately  2/350;  staff  member,  the 
American  Journal  of  Law  and  Medicine,  1978 

—  Chicago  Bar  Association,  David  C.  HQliard  award  from  Young 
Lawyers'  Section  for  Outstanding  Service  to  the  Legal  Profession  and 
Community 

—  Women's  Bar  Association  of  Illinois,  Award  in  Recognition  and 
Appreciation  for  Her  Contributions  to  the  Advancement  of  Women  in 
the  Federal  Judiciary,  Aprfl  1996 


695 


Bar  Associations:  List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you  are  or 
have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Chicago  Bar  Association 

—  Member,  1985-present 

—  Young  Lawyers'  Section  Labor  and  Employment  Law  Committee,  Co- 
Ciiair,  1989-90  and  1990-91 

—  Development  of  the  Law  Committee,  Vice-Chair,  1991-92;  Chair,  1992- 
93 

—  Alliance  for  Women,  Member  1992  to  present 

Federal  Bar  Association,  Chicago  Chapter 

—  Member,  1992-present 

Board  of  Directors,  1995-96;  1996-97 

Federal  Magistrate  Judges  Association 

—  Member,  1991-present 
Seventh  Circuit  Director,  1994-96 

National  Association  of  Women  Judges 

—  Member,  1992,  1994-present 

Women's  Bar  Association  of  Illinois 
Member,  1980, 1993  to  present 
Board  of  Managers,  1996-1997 
Recording  Secretary,  1997-98 

In  1994, 1  was  appointed  by  Chief  Justice  Rdmquist  to  a  three-year  term  on 
the  Judicial  Resources  Committee  of  the  United  States  Judicial  Conference. 
I  am  the  first  Magistrate  Judge  in  the  country  to  be  appointed  to  serve  as  a 
circuit  representative  on  such  a  committee.  The  Judicial  Resources  Committee 
makes  recommoidations  to  the  Judicial  Conference  on  all  aspects  of  the  human 
resource  needs  of  the  federal  courts.  Beginning  in  1996, 1  served  on  a  task 
force  of  five  judges  charged  with  studying  the  impact  of  imposing  on  the 
judiciary  the  obligations  adopted  by  Congress  in  the  Congressional 
Accountability  Act  of  1995.  Our  task  force  report  was  approved  by  the  U.S. 
Judicial  Conference  and  submitted  to  Congress  in  December  1996.  A  copy  of 
that  report  is  attached  as  part  of  Exhibit  D. 
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10.  other  Memberships :  List  all  organizations  to  which  you  belong 
that  are  active  in  lobbying  before  public  bodies.  Please  list 
all  other  organizations  to  which  you  belong. 

I  belong  to  no  organizations  that  engage  in  lobbying.  I  am  a  membei 
of  a  book  club  of  approximately  one  dozen  members  and  an  active  church 
member. 

I  have  an  honorary  membership  in  the  Union  League  Club  of  Chicago. 
My  use  of  the  Club's  facilities  is  minimal.  See  attached  Exhibit  C  for  a  copy 
of  the  Club's  By-Laws.     I  have  no  other  non-professional  affiliations. 

11.  Court  Admission:  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

Illinois  Supreme  Court,  10/29/80 

U.S.  District  Court,  Northern  District  of  Illinois,  12/18/80 

U.S.  Court  of  Appeals,  Fifth  Circuit,  6/30/81 

U.S.  Court  of  Appeals,  Eleventh  Circuit,  10/1/81 

12.  Published  Writings;  List  the  titles,  pviblishers,  and  dates  of 
books,  articles,  reports,  or  other  published  material  you  have 
written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press 
reports  about  the  speech,  and  they  are  readily  available  to 
you,  please  supply  them. 

Publications  and  articles  are  attached  as  Exhibit  D: 

Recent  Human  Rights  Commission  Cases  (October  10,  1990) 
Employment  Law:  Seventh  Circuit  Update  (1994)  (February  28,  1995) 
Employment  Law:  Seventh  Circuit  Update  (1995)  (January  5, 1996) 
Employment  Law:  Seventh  Circuit  Update  (1996)  (February  24, 1997) 
'"  Study  of  Judicial  Branch  Coverage  pursuant  to  the  Congressional 

Accountability  Act  of  1995  (submitted  by  Judicial  Resources 
Committee  to  the  U.S.  Judicial  Conference)  (December  1996) 
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Copies  of  speeches  or  notes  and  outlines  are  attached  as  Exhibit  E: 

Chicago  Bar  Association  speech  for  **Litigating  Sexual  Misconduct 

Evidentiary  Issues"  seminar  (September  24,  1992) 
DuPage  County  Bar  Association  seminar  on  Labor  and  Employment  Law 

Issues.  Outline  for  speech  on  "Expert  Testimony  in  Sexual 

Harassment  Cases"  (March  6,  1993) 
Chicago-Kent  College  of  Law  Employment  Discrimination  Class:  Notes  for 

lecture  on  Statutory  Awards  of  Attorney's  Fees  lecture  (April  14, 

1993) 
Chicago  Bar  Association  notes  for  speech  on  St.  Mary's  Honor  Center  v. 

Hicks  (September  10,  1993) 
National  Employment  Lawyers  Association  outline  for  "New  Federal  Rules 

of  Civil  Procedure"  seminar  (January  20,  1S^4) 
Chicago-Kent  College  of  Law  outline  for  trial  practice  class  on 

discovery  disputes  (October  13,  1994) 
Chicago  Bar  Association  speech  for  "Employment  Law:  Seventh  Circuit 

Update"  seminar  (February  28,  1995) 
Chicago  Bar  Association  outline  for  "The  Latest  and  the  Greatest:  Past, 

Present  &  Future  of  Employment  Law"  seminar  (February  29, 1996) 
Chicago  Bar  Association  outline  for  "Disability  Discrimination  in 

Employment"  seminar  (May  15,  1996) 
National  Employment  Lawyers'  Association  speech  on  recent  Seventh 

Circuit  employment  decisions  seminar  (January  21, 1997) 
Continuing  Legal  Education  Speech  on  Practice  before  U.S.  Magistrate 

Judges  for  "What  Every  Lawyer  Should  Know  About  the  Local 

Rules  and  Procedures  of  the  Northern  District  of  Dlinois"  seminar 

sponsored  by  U.S.  District  Court  (April  9,  1997) 

13.  Health:  What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  examination. 

Excellent.  My  last  physical  examination  was  in  May  1997. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices 
you  have  held,  whether  such  position  was  elected  or  appointed, 
and  a  description  of  the  jurisdiction  of  each  such  court. 

Since  October  1991,  I  have  been  a  U.S.  Magistrate  Judge  for  the 
Northern  District  of  Illinois,  appointed  for  an  eight-year  term  by  the  judges 
of  this  District  on  February  25,  1991.  In  May  1996,  I  was  appointed 
Executive  Magistrate  Judge  by  the  judges  of  this  District.    The  duties  of 
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this  position  include  the  conduct  of  most  preliminary  proceedings  in  federal 
criminal  cases,  trial  and  disposition  of  federal  misdemeanor  charges  upon 
consent  of  the  litigants,  the  conduct  of  various  pretrial  matters  and 
evidentiary  proceedings  on  referral  from  the  judges  of  the  District  Court 
and  the  trial  and  disposition  of  federal  civil  cases  upon  the  parties'  consmt. 

From  February  1985  until  1991, 1  was  an  Administrative  Law  Judge 
with  the  Illinois  Human  Rights  Commission,  a  quasi-judicial  state  agency. 
In  that  capacity,  I  conducted  bench  trials  of  several  days'  length  in  hearing 
rooms  in  the  Commission's  offices,  and  in  other  locations  throughout  the 
State  of  Illinois.  All  cases  involved  alleged  civil  rights  violations;  most  were 
claims  of  discrimination  in  nnployment  or  housing.  Trials  were  conducted 
on  the  record  and  governed  by  the  Illinois  Rules  of  Evidmce,  with  both 
parties  represented  by  counsel. 

I  was  also  responsible  for  conducting  the  Conunission's  motions  call. 
In  that  role,  I  heard  contested  motions  on  procedural  and  substantive  issues 
in  all  of  the  Commission's  cases  not  yet  scheduled  for  trial.  At  the  time  I 
became  the  Commission's  nrst  permanent  "motions  judge,"  the  Human 
Rights  Commission's  pretrial  call  numbered  some  1000  cases. 

From  September  1990  through  January  1991,  I  served  as  Acting 
Chief  Administrative  Law  Judge  during  the  extoided  absence  of  my 
supervisor,  who  died  in  February  1992. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where 
your  judgment  was  affirmed  with  significeint  criticism  of  your 
substantive  or  procedural  rulings;  and  (3)  citations  for 
significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings 
on  such  opinions.  If  any  of  the  opinions  listed  were  not 
officially  reported,    please  provide  copies  of   the  opinions. 

(1)       Zumbro,  Inc.  v.  Merck  A  Co.,  Inc.,  819  F.  Supp.  1387  (N.D.  lU.  1993) 

Scholes  V.  Moore,  No.  90  C  6615,  1993  WL  84428,  FED.  SEC.  L.  REP. 
(CCH)  1  97,362  (N.D.  Dl.  Jan.  22,  1993)* 
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Nielsen  v.  Greenwood,  873  F.  Supp.  138  (N.D.  111.),  affirmed  sub  nom. 
Nielsen  v.  Piper,  Jaffray  &  Hopwood,  Inc.,  66  F.3d  145  (7th  Cir.  1995), 
cert,  denied,  116  S.  Ct.  919  (1996) 

Williams  v.  Katten,  Muchin  &  Zavis,  837  F.  Supp.  1430  (N.D.  111.  1993) 

Pride  Communications  Ltd.  v.  WCKG,  Inc.,  851  F.  Supp.  895  (N.D.  El. 
1994) 

CSFM  Corp.  V.  Elbert  &  McKee  Co.,  870  F.  Supp.  819  (N.D.  Hi.  1994) 

Mid  America  TUle  Co.  v.  Kirk,  867  F.  Supp.  673  (N.D.  Dl.  1994),  aff'd  59 
F.3d  719  (7th  Cir.),  cert,  denied,  116  S.  Ct.  520  (1995). 

Reich  V.  ABC/Yoric-Estes  Corp.,  157  F.R.D.  668  (N.D.  EI.  1994),  modified, 
64  F.3d  316  (7th  Cir.  1995). 

Nielsen  v.  Greenwood,  873  F.  Supp.  138  (N.D.  El.  1995),  affd  66  F.3d  145 
(7th  Cir.  1995) 

In  re  Soybean  Futures  Litigation,  892  F.  Supp.  1025  (N.D.  Dl.  1995) 

*  A  copy  of  this  decision  is  attached  as  part  of  Exhibit  G. 

(2)       Citation  for  appellate  opinions  where  my  decisions  were  reversed  or 
modified  with  signiflcant  criticism  of  my  rulings: 

(a)  Mark  I,  Inc.  v.  Gruber,  38  F.3d  369  (7th  Cir.  1994) 

Plaintiff  and  corporate  defendant,  a  sole  proprietorship,  consented 
to  my  jurisdiction  pursuant  to  28  U.S.C.  §  636(c),  but  when  the  sole 
proprietor  substituted  for  the  corporation,  the  clerk  neglected  to  obtain  his 
consmt.  The  Court  of  Appeals  concluded,  sua  sponte,  that  I  acted  without 
jurisdiction  in  conducting  a  trial  and  entering  judgment. 

(b)  Local  744,  Int'l  Bhd.  of  Teamsters  v.  Hinckley  &  Schmitt,  Inc.,  76 
F.3d  162  (7th  Cir.  1996) 

Seventh  Circuit  concluded  that  question  of  which  employees  were 
members  of  the  collective  bargaining  unit  was  a  dispute  that  the  parties  had 
not  agreed  to  arbitrate. 
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(c)       Reich  v.  ABC/York-Estes  Corp.,  157  F.R.D.  668  (N.D.  Dl.  1994), 

modified,  64  F.3d  316  (7th  Cir.  1995) 

Seventh  Circuit  afTirmed  determination  that  default  judgment  was 
appropriate  as  a  discovery  sanction  against  defendant  employer  charged 
with  Fair  Labor  Standard  Acts  violations,  but  reversed  denial  of  petition 
for  leave  to  intervene  filed  by  a  group  of  employees. 

Copies  of  my  unreported  opinions  m  Mark  I,  Inc.  v.  Gruber  and  Local  744,  Int'l 
Bhd  of  Teamsters  v.  Hinckley  &.  Schmitt  Inc.  are  attached  as  Exhibit  F. 

(3)       Zumbro,  Inc.  v.  Merck  &  Co.,  Inc.,  819  F.  Supp.  1387  (N.D.  Dl.  1993) 

Scholes  V.  Moore,  No.  90  C  6615,  1993  WL  84428,  FED.  SEC.  L.  REP. 
(CCH)  5  97,362  (N.D.  Dl.  Jan.  22,  1993)* 

Nielsen  v.  Greenwood,  873  F.  Supp.  138  (N.D.  Dl.),  affirmed  sub  nam. 
Nielsen  v.  Piper,  Jaffray  &  Hopwood,  Inc.,  66  F.3d  145  (7th  Cir.  1995), 
cert,  denied,  116  S.  Ct.  919  (1996) 

Williams  v.  Katten,  Muchin  &  Zavis,  837  F.  Supp.  1430  (N.D.  Dl.  1993) 

Pride  Communications  Ltd.  v.  WCKG,  Inc.,  851  F.  Supp.  895  (N.D.  Dl. 
1994) 

CSFM  Corp.  V.  Elbert  &  McKee  Co.,  870  F.  Supp.  819  (N.D.  Dl.  1994) 

Mid  America  TUle  Co.  v.  Kirk,  867  F.  Supp.  673  (N.D.  Dl.  1994),  qff'd  59 
F.3d  719  (7th  Cir.),  cert,  denied,  116  S.  Ct.  520  (1995). 

Reich  V.  A  BC/York-Estes  Corp.,  157  F.R.D.  668  (N.D.  Dl.  1994),  modified, 
64  F.3d  316  (7th  Cir.  1995). 

Nielsen  v.  Greenwood,  873  F.  Supp.  138  (N.D.  Dl.  1995),  affd  66  F.3d  145 
(7th  Cir.  1995) 

Board  of  Education  v.  Leininger,  822  F.  Supp.  516  (N.D.  Dl.  1993) 

Nielsen  v.  Greenwood,  849  F.  Supp.  1233  (N.D.  Dl.  1994)  (Lindberg,  J. 
adopting  Report  &  Recommendation  of  Feb.  26,  1993  and  Report  & 
Recommendation  of  Aug.  6, 1993). 
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Nielsen  v.  Greenwood,  91  C  6537,  1993  WL  144857,  Fed.  Sec.  L.  Rep. 
(CCH)  1  97,408  (N.D.  Dl.  Feb.  26,  1993),  R&R  adopted  by  1993  WL 
339042,  Fed.  Sec.  L.  Rep.  (CCH)  1  98,124  (N.D.  Dl.  Aug.  30,  1993).* 

Advanced  Seal  Technology,  Inc.  v.  William  Perry,  873  F.  Supp.  1144  (N.D. 
m.  1995) 

Ewig  Int'l  Marine  Corp.  v.  American  Airlines,  Inc.,  914  F.  Supp.  1543  (N.D. 
m.  1995) 

Coleman  v.  Lane,  949  F.  Supp.  604  (N.D.  Dl.  1996) 

In  re  Soybean  Futures  Litigation,  892  F.  Supp.  1025  (N.D.  Dl.  1995) 

DeU  V.  Board  of  Education,  Township  High  School  District  113,  918  F. 
Supp.  212  (N.D.  m.  1995) 

Dicker  v.  Allstate  Ufe  Ins.  Co.,  No.  89  C  4982, 1997  WL  182290  (N.D.  Dl. 
Apr.  9,  1997).* 

Sucec  V.  Austin  Consulting  Division,  Ch.  No.  1998  CF  0657,  ALS  No.  3037 
(Interim  Recommended  Order  and  Decision  to  Illinois  Human  Rights 
Commission,  May  24,  1991).* 

*  Copies  of  these  decisions  are  attached  as  Exhibit  G. 

16.  Public  Office:  State  (chronologically)  any  piiblic  offices  you 
have  held,  other  than  judicial  offices,  including  the  terms  of 
service  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

None. 
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17.       Legal    Career: 


Describe  chronologically  your  law  practice  and  e3q)erience 
after  graduation   from  law  school    including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

September  1979- 

August  1980:  Clerk  to  Justice  Rosalie  E.  Wahl 

Minnesota  Suprone  Court 

State  Capitol  Building 

St.  Paul,  Minnesota  55402 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

N/A 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  conpanies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

Associate,  1980-85  (conunoxial  litigation) 

Hopkins  &  Sutter 

Hiree  First  National  Plaza 

Suite  4200 

Chicago,  Dlinois  60602 

AdministratiTe  Law  Judge,  1985-91 

Judge  in  quasi-judicial  state  agoicy 

Illinois  Human  Rights  Commissimi 

SUte  of  Illinois  Cento- 

100  West  Randolph  Drive 

Suite  5-100 

Chicago,  Illinois  60601 
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U.S.  Magistrate  Judge 
Northern  District  of  Illinois 
219  South  Dearborn  Street 
Room  2578 
Chicago,  Illinois  60604 

b.  1.    What  has  been  the  general  character  of  your  law 

practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

I  was  engaged  in  a  general  commercial  litigation  practice  from 
1980  until  my  departure  from  the  firm  in  1985. 

2.    Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

My  typical  former  clients  included  institutions  such  as  banks, 
corporations,  and  state  and  local  governmental  agencies.  I  had  a 
broad-range  conunercial  litigation  practice,  but  focused  to  some 
degree  on  employmoit-related  disputes.  I  also  represented  indigent 
individuals  as  a  volunteer  with  Chicago  Volunteer  Legal  Services. 

c.  1.    Did  you  appear  in  court  frequently,  occasionally, 

or  not  at  all?  If  the  frequency  of  your 
appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

I  appeared  in  court  regularly,  several  times  per  week, 
throughout  my  tenure  with  the  firm. 

2.        What  percentage  of   these  appearemces  was   in: 

(a)  federal   courts; 

40% 

(b)  state  courts  of  record; 

40% 

(c)  other  courts. 

20% 
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3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

99% 

(b)  criminal. 

1% 

4 .  State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than  settled) , 
indicating  whether  you  were  sole  counsel,  chief 
counsel,  or  associate  counsel. 

Two  cases  for  which  I  was  sole  counsel,  eight  to  tm  of  which 
I  was  associate  counsel. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

20% 

(b)  non-jury. 
80% 

18.  Litigation:  Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.  Give  the  citations,  if 
the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.  Give  a  capsule  summary  of  the  substance  of  each 
case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state 
as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 
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(c)  The  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 

(1)       Seaboard  Coast  Line  Railroad  Co.  v.  Trailer  Train  Co.,  90  F.2d  1343  (11th  Cir, 
1982) 

Capsule  summary:  Plaintiff  was  a  member  of  a  group  of  railroads  that  formed 
Defendant  Trailer  Train  Company  and  contracted  with  Defendant  to  use  flat  cars 
supplied  by  Defendant  on  a  per  diem  basis.  The  contract  contained  an  arbitration 
clause.  Later  Plaintiff  entered  into  a  separate  lease  agreement  for  certain  cars, 
an  agreement  pursuant  to  which  PlaintiiT  claimed  entitlement  to  investment  tax 
credits.  Upon  disallowance  of  the  tax  credit  by  the  IRS,  Plaintiff  sued  Defendant 
for  breach  of  the  lease  agreement  and  sought  arbitration  pursuant  to  the 
arbitration  clause  in  the  earlier  contract.  The  district  court  denied  PlaintifTs 
request  to  compel  arbitration,  and  the  Eleventh  Circuit  afHrmed. 

Signifiyflnry;  Holding  that  parties  cannot  be  compelled  to  arbitrate  disputes  which 
they  did  not  agree  to  arbitrate  and  that  Court  of  Appeals  has  jurisdiction  to  hear 
appeal  from  order  denying  arbitration. 

Mv  client;  Defendant-Appellee  Trailer  Train  Co. 

Nature  of  my  participation;  Prepared  discovery  requests  and  responses;  defended 
depositions;  prepared  simunary  judgment  motion,  supporting  briefs  and 
affidavits;  prepared  brief  to  Eleventh  Circuit  and  assisted  in  preparation  of  oral 
argument. 

Final  disposition;  The  Eleventh  Circuit  concluded  it  had  jurisdiction  to  hear  the 
appeal  and  ruled  on  the  merits  in  favor  of  my  client,  affirmii^  the  district  court's 
order  denying  arbitration. 

Dates;  June  1981  through  January  1983 

Courts;  Honorable  Howell  J.  Melton,  Jr. 

U.S.  District  Court  for  Nfiddle  District  of  Florida 
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Honorable  Phyllis  A.  Kravitch 

U.  S.  Court  of  Appeals  for  the  Eleventh  Circuit 

ro-rmin.wl;  Michael  M.  Conway 
Hopkins  &  Sutter 
Suite  4200 

Three  First  National  Plaza 
Chicago,  IL  60602 
(312)  558-6600 

Local  Counsel;    Stephen  B.  Durant 

Martin,  Ade,  Birchfleld  &  Johnson 
3000  Independence  Square 
Jacksonville,  FL  32202 
(904)  354-2050 

Opposing  Cniinsgl!  Peter  J.  Kellogg 

Grissett,  Humphries  &  Kellogg 
801  Blackstone  Building 
233  East  Bay  Street 
Jacksonville,  FL  32202 
(904)  354-3100 

(2)       O'Connor  v.  Insurance  Co.  of  North  America,  622  F.  Supp.  611  (N.D.  111.  1985), 
aff'dy  908  F.2d  1375  (7th  Cir.  1990) 

Capsule  siitp^n^T-  Plaintiff  was  the  court-appointed  liquidator  of  an  insolvent 
liability  insurer.  Prior  to  its  Uquidation,  the  insurer  had  participated  in  a 
reinsurance  pool,  and  the  receiver  brought  an  action  to  recover  certain  debts  owed 
by  pool  monbers  to  the  insurers,  including  reinsurance  proceeds,  earned  and 
unearned  premiums,  and  unearned  commissions.  The  court  concluded  that  the 
debts  owed  by  the  insolvent  insurer  to  the  pool  and  the  debts  owed  by  the  pool  to 
the  insolvent  were  '^mutual''  debts  for  purposes  of  set-offs  under  the  Illinois  law 
governing  insurance  liquidations.  Thus,  the  Defendant  rdnsurers  were  oititled 
to  reduce  their  debts  to  the  liquidator  by  certain  debts  owed  by  the  insolvent 
reinsurer.  Further,  defendants'  cancellation  of  the  insolvent  insurer's  policies 
prior  to  the  liquidation  did  not  constitute  a  voidable  preference. 

Sifiiifiranr«>;  The  dedsiou  recognized  the  ri^t  of  rdnsurance  pod  participants  to 
oiforce  provisions  of  pool  agreemoits. 
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My  client;  niilip  R.  O'Connor,  Liquidator  of  the  estate  of  Reserve  Insurance  Co. 

Nature  of  mv  participation;  Prepared  discovery  requests  and  responses; 
performed  all  legal  research;  prepared  summary  judgment  materials,  including 
afndavits  and  briefs  to  district  court. 

Final  disposition;  Seventh  Circuit  affirmed  district  court's  determination  in  favor 
of  defendant  reinsurance  pool  participants. 

Dates;  I  participated  in  this  litigation  from  1981  until  my  departure  from  the  firm 
in  1985. 

Court;  Honorable  Paul  Plunkett 

U.S.  District  Court,  Northern  District  of  Illinois 

Co-Counsel;  John  N.  Gavin 

Hopkins  &  Sutter 
Three  First  National  Plaza 
Suite  4200 
Chicago,  IL  60602 
(312)  558-6600 

Opposing  Counsel;  David  M.  Spector* 
Isham,  Lincoln  &  Beale 
Three  First  National  Plaza 
Chicago,  IL  60602 

*The  Isham  firm  has  since  dissolved.  Mr.  Spector  is  currently  a  partner 
at  Hopkins  &  Sutter,  where  he  can  be  reached  at  (312)  558-6600. 

(3)       Matviuw  v.  Johnson,  111  Dl.  App.  3d  629,  444  N.E.2d  606  (1st  Dist.  1982) 

Capsule  siimniflrv!  Plaintiff  physician  alleged  that  defendant  physician  defamed 
him  at  hospital's  medical  executive  committee  me^ings.  Defendant  physician  and 
intervenor  hospital  moved  to  bar  discovery  of  statements  made  at  peer  review 
meetings,  but  the  court  held  that  newly-enacted  statutory  provisions  barring 
admission  of  such  statements  were  not  enforceable  retroactively. 

SigF^ifigance;  Holding  that  amendment  to  Medical  Studies  Act  could  not  be 
applied  in  pending  case. 
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My  client;  Intervenor-Defendant  Alexian  Brothers  Medical  Center 

Nature  of  my  participation;  Conducted  all  discovery,  performed  legal  research, 
prepared  briefs  to  trial  court  and  appellate  court,  conducted  oral  argument  in 
trial  court. 

Dates;  1980-1982 

Courts;  Honorable  E^win  M.  Berman 

Circuit  Court  of  Cook  County 

Honorable  Daniel  J.  McNamara 
Appellate  Court  for  the  First  District 

Co-Counsel;  Peter  B.  Freeman* 
Thomas  C.  Shields** 
Hopkins  &  Sutter 

*  Mr.  Freeman  now  practices  with  Jenner  &  Block,  One  IBM  Haza, 
42nd  Floor,  Chicago,  Illinois  60611  (312)  222-9350. 

**  Mr.  Shields  now  practices  with  Bell,  Boyd  &  Lloyd,  Three  First 
National  Plaza,  Suite  3200,  Chicago,  Illinois  60602  (312)  807-4232. 

Marc  D.  Ginsburg* 
Tenney  &  Bentley 

*Mr.  Ginsburg  now  practices  with  Rooks,  Pitts  &  Poust,  10  South 
Wacker  Drive,  Suite  2300,  Chicago,  Illinois  60606,  (312)  627-2132. 

Opposing  Counsel:  Michael  A.  Reiter* 
Katten,  Muchin  &  Zavis 

*Mr.  Reiter  now  practices  with  Holleb  &  Coff,  55  East  Monroe 
Street,  Chicago,  IL  60603,  and  can  be  reached  at  (312)  807-4600. 

(4)       DSN  Enterprises,  Inc.  v.  Horizon  Leasing  Corp.  and  Lincoln  First  Bank,  N.A.,  No. 
82  CH  1469  and  82  CH  1470,  Cuxuit  Court  of  Cook  County,  Chancery  Division 

Capsule  summary:  Plaintiff,  the  customer  of  two  letters  of  credit  drawn  on  third- 
party  defendant   Continental  Illinois  National  Bank,   sought  a  declaratory 
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judgment  and  iiyiinction  prohibiting  our  client,  the  beneflciary  of  the  letters  of 
credit,  from  drawing  on  them.  Plaintiff  argued  that  the  materials  presented  by 
our  client  did  not  strictly  conform  with  the  terms  of  the  credit.  The  court  rejected 
this  argument,  concluding  that  our  client's  presentment  did  conform  with  the 
credit.  Accordingly,  the  court  denied  plaintifTs  motion  for  declaratory  and 
injunctive  relief  and  granted  judgment  in  the  amount  of  the  credit  to  our  client. 

Significance:  The  court  upheld  the  enforceability  of  letters  of  credit  against 
bank's  formaltstic  defenses  to  payment. 

My  client:  Defoidant  and  Third-Party  Plaintiff  Lincoln  First  Bank  of  Rochester, 

N.Y. 

Nature  of  mv  participation;  Conducted  expedited  discovery,  presented  evidence, 
prepared  witnesses,  and  conducted  direct  and  cross-examinations  of  witnesses  at 
preliminary  injunction  hearing;  prepared  trial  briefs  and  post-trial  memoranda; 
prepared  and  argued  motion  for  summary  judgment  against  payor  bank. 

Final  disposition;  Trial  court  denied  motion  for  preliminary  injunction  against  my 
client  and  granted  our  motion  for  summary  judgment  against  payor  bank. 

Dates:  September  1982  through  May  1983 

Court;  Honorable  Anthony  J.  Scotillo 

C«>-C9VP^'=  Michael  M.  Conway 
Hopkms  &  Sutter 
Three  First  National  Plaza 
Suite  4200 
Chicago,  IL  60602 
(312)  558-6600 

Opp^T^g  rniinsal:  (for  Plaintiff  DSN)  Michael  R.  Hassan 
Lord,  Bissell  &  Brook 
115  South  LaSalle  Stre^ 
31st  Floor 
Chicago,  n.  60603 
(312)  443-0461 
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(For  Continental)     Gerald  D.  Mindell 
Gerald  D.  Mindell  &  Associates 
55  West  Monroe  Street 
Suite  600 

Chicago,  IL  60603 
(312)  759-5993 

(5)       Caputo  V.  City  of  Chicago,  113  Dl.  App.  3d  45,  446  N.E.2d  1240  (1st  Dist.  1983) 

Capsule  summary;  Plaintiff  was  a  traffic  maintenance  supervisor  in  the  City  of 
Chicago's  Department  of  Streets  and  Sanitation.  He  was  terminated  without  the 
notice  and  hearing  guaranteed  to  career  service  employees  under  the  Chicago 
Municipal  Code  and  challenged  his  termination  as  a  violation  of  both  municipal 
law  and  the  U.S.  Constitution.  Plaintiff  prevailed  on  the  merits  of  his  lawsuit,  but 
the  court  denied  his  petition  for  attorneys'  fees  pursuant  42  U.S.C.  §  1983  on  the 
basis  that  the  decision  in  PlaintifTs  favor  on  the  merits  rested  solety  on  municipal 
law,  without  reference  to  federal  statutory  or  constitutional  rights. 

Significflfiyf:  This  case  establishes  precedoit  for  Dlinois  courts  to  deny  attorneys' 
fees  available  under  federal  statutes  to  a  plainti^  who  brings  a  federal  claim  in 
state  court  but  prevails  on  a  parallel  state  law  theory. 

Mv  client;  City  of  Chicago,  Department  of  Streets  and  Sanitation 

Nature  of  mv  participation;  Preparation  of  briefs  in  trial  court  and  Dlinois 
appellate  court;  client  contact;  assist  in  preparation  for  oral  argument  in  appellate 
court. 

Final  disposition;  Appellate  court  affirmed  trial  court's  denial  of  attorneys  fees 
award  against  my  client. 

Dates;  September  1981  through  March  1983 

Courts:  Arthur  L.  Dunne 

Circuit  Court  of  Cook  County 

Honorable  McGloon 

Illinois  Appellate  Court,  First  District 
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Co-Counsel;  John  L.  Conlon* 
Hopkins  &  Sutter 

*Mr.  Conlon  now  practices  with  Schwartz,  Cooper,  Greenberger  & 
Krauss,  Chtd.,  180  North  LaSaUe  Street,  Suite  2700,  Chicago, 
Illinois  60601  (312)  845-5435. 

Opposing  CQunscI:  J.  Peter  Dowd* 

Jacobs,  Bums,  Sugarman  &  Orlove 

*Mr.  Dowd  now  practices  with  Dowd  &  Block,  8  South  Michigan 
Avenue,  Suite  3100,  Chicago,  Illinois  60603  (312)  372-1361. 

(6)       Defreader  Brown  v.  Montgomery  Ward  &  Co.,  81  L  5764,  Circuit  Court  of  Cook 
County,  Illinois,  Law  Division 

Capsule  summary:  Plainti^  sought  declaration  of  eligibility  for  total  disability 
benefits  under  company  plan  following  denial  of  such  benefits  by  plan 
administrators. 

Significance:  Dmial  of  benefits  under  plan  governed  by  ERISA  must  be  affirmed 
absent  abuse  of  discretion. 

My  client:  Montgomery  Ward  &  Co. 

Nature  of  mv  participation:  Performed  discovery  and  prepared  motion  for 
summary  judgment,  supporting  affidavit  of  plan  administrator's  consulting 
physician,  and  memorandum  of  law;  argued  the  motion  on  the  merits  before 
Circuit  Court. 

Finall  d'yp^tfon-  Judgment  in  favor  of  my  cliont. 

Dates:  June  1982  to  July  1983 

Court;  Honorable  James  C.  Murray 

Retired  Appellate  Court  Justice 
9432  South  Leavitt 
Chicago,  Illinois  60620-5621 
(773)  239-5427 
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rn-f!niinsgl:  Glen  H.  Kanwit 
Hopkins  &  Sutter 
Three  First  National  Plaza 
Suite  4200 
Chicago,  IL  60602 
(312)  558-6600 

Opposing  Counsel;  Donald  J.  Kaufman 
^SchaefTer  &  Helfand 

*Mr.  Kaufman  now  practices  at  4161  North  Damen,  Chicago, 
Illinois  60618  (773)  404-0675. 

(7)  Trustees  for  Central  States,  Southeast  &  Southwest  Areas  Teamsters  Pension  Fund  v. 
Chicago  Title  &  Trust  Co.,  as  Trustee  Under  Thist  Agreement  dated  August  11,  1969 
and  known  as  Trust  No.  54089,  No.  81  CH  198,  Circuit  Court  for  the  Sixteenth 
Judicial  Circuit,  Kane  County,  Illinois 

Capsule  sinnmary:  Plaintiff  Pension  Fund  moved  to  foreclose  its  first  mortgage 
on  the  Aurora  Downs  Race  Track  property.  Defendant  holder  of  the  beneflcial 
interest  in  title  to  the  property  counterclaimed,  allegiog  that  the  Pension  Fund  had 
conspired  with  local  unions  to  prevent  successful  operation  of  a  racing  business  on 
the  property. 

Significance:  Issues  arising  from  foreclosure  of  commercial  property,  including 
the  enforceability  of  purported  loan  modification  agreements,  conspiracy 
allegations,  and  bankruptcy  proceedings. 

Mv  cUent;  Plaintiff,  Central  States,  Southeast  and  Southwest  Areas  Pmsion  Fund 

Nature  of  mv  participation;  Discovery,  court  appearances  and  client  contact. 

Final  disposition;  Pension  Fund  was  awarded  a  judgment  of  foreclosure,  and 
counterclaim  was  settled  in  Defendant's  bankruptcy  estate. 

Dates;  I  was  involved  in  this  Utigation  from  approximately  1982  until  my 

departure  from  the  firm  in  1985. 

Court;  Honorable  William  H.  Ellsworth 

Circuit  Court  for  the  Sixteenth  Judicial  Circuit 
Kane  County,  Illinois 
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Co-Counsel;  John  L.  Rogers,  m 
Hopkins  &  Sutter 
Three  First  National  Plaza 
Suite  4200 

Chicago,  Illinois  60602 
(312)  558-6600 

Opposing  C"""'^'-  Jerome  H.  Torshen* 
Janet  F.  Gerske** 

*Mr.  Jerome  H.  Torshen  now  practices  at  Torshen,  Spreyer  & 
Garmisa,  Ud.,  105  West  Adams  Street,  Suite  3200,  Chicago,  Illinois 
60603  (312)  372-9282. 

**Ms.  Janet  F.  Gerske  now  practices  at  203  North  LaSalle  Street, 
Suite  1630,  Chicago,  Illinois  60601  (312)  845-9060. 

(8)       Joseph  Del  Giudice  v.  Cahners  Publishing  Co. ,  84  L  19852,  Circuit  Court  of  Cook 
County,  Illinois,  Law  Divi^on 

Capsule  sunrniarv:  Plaintiff  advertising  sales  representative  claimed  he  was 
discharged  by  publishing  company  in  retaliation  for  his  refusal  to  lie  to  advertisers 
concerning  the  publication  dates  of  two  of  Defendant's  magazines. 

^ignifiyfllT?-  issues  concerning  the  emerging  tort  of  retaliatory  discharge  under 
Illinois  law. 

My  client;  Cahners  Publishing  Co. 

Nature  of  mv  participation;  Discovery,  client  contact,  filing  of  pleadings  and 
preparation  of  pre-trial  motions. 

pjiml  Hiigpftidtinn:  Case  settled  after  my  departure  from  the  firm. 

Dates:  June  1984  through  February  1985. 

Court;  Honorable  Beiyamin  Novoselsky 

Circuit  Court  of  Cook  County,  Illinois 
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C^p-(;^n^ln$^l^■  Michael  M.  Conway 

Three  First  National  Plaza 
Suite  4200 
Chicago,  IL  60602 
(312)  558-6600 

Opposing  Counsel;  Donald  W.  Cohen 

Asher,  Gittler,  Greenfleld,  Cohen  &  D'Alba,  Ltd. 

125  West  Wacker  Drive 

Suite  1100 

Chicago,  Illinois  60606 

(312)  263-1500 

(9)       Eugene  P.  Holland  v.  Coder  Taylor  Associates,  Inc.  and  Alden  E.  Orput,  No. 
82  L  9712,  Circuit  Court  of  Cook  County,  Law  Division 

Capsule  siin^n*^"T=  Plaintiff  Eugoie  Holland,  a  consulting  architect  and  mgineer, 
sought  recovery  of  a  $35,000.00  bonus  payment  due  him  pursuant  to  a  written 
agreement  with  his  former  employer.  In  addition,  Holland  sought  recovery  of  a 
contribution  to  his  pulsion  plan  account  that  should  have  been  made  as  a  result 
of  the  bonus  payment. 

^ig^^fiyfl^ry:  Enforcement  of  employee's  ri^ts  under  a  professi(Hial  employment 
agreement. 

My  client;  Plaintiff  Eugene  P.  Holland 

Nature  of  mv  participation;  Discovery,  client  contact,  preparation  of  summary 
judgment  motion  and  supporting  briefs  and  affidavits,  oral  argummt  of  motion 
to  trial  court. 

Final  disposition;  Judgment  in  favor  of  Plaintiff  following  a  boich  trial. 

Dates;  May  1982  through  1985 

Court;  Circuit  Court  of  Cook  County 

Retired  Judge  Myron  T.  Gomberg 
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ro-Tminspl;  Michael  M.  Conway 
Hopkins  &  Sutter 
Three  First  National  Plaza 
Suite  4200 
Chicago,  IL  60602 
(312)  558-6600 

Opposing  rniinpl!  William  T.  Dwyer,  Jr. 
O'Brien,  O'Rourke  &  Hogan 
135  South  LaSalle  Street 
Suite  830 

Chicago,  nUnois  60603 
(312)  372-1462 

(10)  Wheeling  Trust  A  Savings  Bank  v.  Des  PUanes  East  Venture,  Norman  Edidion, 
RaymorUi  T.  Green,  Transcontinental  Development  Corp.,  Samuel  Pancotto  and 
Milton  Levenfeld,  No.  81  L  26310,  Circuit  Court  of  Cook  County,  Law  Division 

r.flpsiili»  siiminary;  Plaintifr  sued  on  a  prmnissory  note  executed  on  May  3, 1981 
by  Des  Plaines  East  Venture.  In  an  amended  comidaint,  Plaintifr  sued  to  enforce 
guaranties  of  notes  to  the  Ixhtowot  and  on  guaranties  of  notes  given  as  collateral 
security  for  the  May  3, 1981  note.  Our  client,  (me  of  the  guarantors,  argued  that 
the  underlying  notes  wa%  not  properly  oidorsed  to  Plaintiff  and  that  Plainti^s 
ri^ts  were  therefore  subject  to  the  guaranty's  defmses  to  payment  on  theh* 
guaranties. 

Sipnificiinrg;  Rights  of  assignee  to  recover  on  a  note  as  to  which  the  payor  has 
ddTenses  against  assignor. 

Mv  client;  Defendant  Sam  Pancotto 

Nature  of  mv  participation:  Discovery,  client  contact,  preparation  of  briefs  and 
otho:  pleadings,  court  appearances. 

IFTlWl  JiffPftSitiftn-  Settlement  releashig  Defendant  Pancotto. 

fitfo:  1983  through  April  1984 

Cayits:         Circuit  Court  <^  Cook  County 
Judge  Brian  Bamctt  Duff 
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ro-CQimsel:  John  L.  Conlon 

Schwartz,  Cooper,  Greenberger  &  Krauss,  Chtd. 

180  North  LaSalle  Street 

Suite  2700 

Chicago,  Illinois  60601 

(312)  845-5435 

Oppo.«fing  CO'in.'^l; 

Charles  W.  Siragusa  Je^rey  N.  Cole 

Cynthia  M.  Hinman*  Cole  &  Staes 

Crowley,  Barrett  &  Karaba,        321  South  Plymouth  Court 
Ltd.  Suite  1150 

20  South  Clark  Street  Chicago,  Illinois  60604 

Suite  2310  (312)  697-0200 

Chicago,  Illinois  60603 

(312)  726-2468  Benjamin  D.  Schwartz 

Altheimer  &  Gray 
10  South  Wacker  drive 
Suite  4000 

Chicago,  Illinois  60606 
(312)  715-4580 

*Ms.  Winman  is  now  Assistant  Professor  at  The  Jtrfm  Marshall  Law  School, 
315  South  Plymouth  Court,  Chicago,  Illinois  60604  (312)  987-2379. 

19.  Legal  Activities:  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation 
in  this  question,  please  omit  any  information  protected  by  the 
attorney- client  privilege  (unless  the  privilege  has  been 
waived) . 

I  began  my  legal  career  as  a  law  clerk  to  Justice  Rosalie  Wahl  of  the 
Minnesota  Supreme  Court,  where  I  drafted  bench  monos  and  opinions  on  a  wide 
variety  of  federal  and  state  law  issues.  Following  my  clerkship  in  Minnesota,  I 
moved  with  my  husband  to  Chicago  and  became  associated  with  the  law  firm  of 
Hopkins  &  Sutto-.  In  addition  to  the  traditional  commercial  litigation  described 
above,  I  worked  on  several  other  challenging  projects  including  (a)  supervision  of 
discovery  on  bdialf  of  a  glass  manufacturer  named  in  a  complaint  of  nationwide 
price  fixing;  (b)  a  study  of  the  state  constitutimal  implications  of  c(Hiversi<Mi  from 
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a  property-tax-based  system  to  an  income-tax-based  system  for  the  fmiding  of 
local  public  schools;  and  (c)  supervision  of  the  liquidation,  under  state  law,  of  the 
country's  largest  liability  insurer.  In  addition  to  my  private  practice,  I 
represented  indigents  in  civil  litigation  as  a  volunteer  with  Chicago  Volunteer 
Legal  Services. 

After  five  years  with  the  Arm,  I  applied  and  was  selected  for  a  position  as 
an  administrative  law  judge  with  the  Illinois  Human  Rights  Commission,  a  quasi- 
judicial  state  agency  charged  with  ac^udicating  civil  rights  complaints.  The 
Commission's  procedures  are  formal;  parties  are  ordinarily  represented  by 
counsel,  trials  are  conducted  on  the  record,  and  the  rules  of  evidence  apply. 
Illinois'  state  anti-discrimination  statute  prohibits  discrimination  on  the  bases  of 
race,  sex,  religion,  disability,  ethnicity,  and  national  origin. 

Since  1991,  I  have  served  as  a  U.S.  Magistrate  Judge  in  the  Northern 
District  of  Illinois.  Magistrate  Judges  in  this  district  exercise  a  full  range  of 
responsibilities  under  the  Federal  Magistrates  Act.  I  have  conducted  trials  and 
evidentiary  hearings  and  prepared  written  decisions  and  recommended  decisions 
on  hundreds  of  issues  ranging  from  securities  fraud  and  patent  cases  to  civil 
rights,  common  law  torts  and  contracts,  and  Social  Security  appeals. 

During  my  career  as  a  practicing  attorney  and  as  a  judicial  officer,  I  have 
developed  a  particular  interest  and  expertise  in  legal  issues  arising  in  the 
employment  setting.  I  conducted  dozens  of  bench  trials  in  employment 
discrimination  cases  at  the  Illinois  Human  Rights  Commission  and  frequently 
conduct  bench  and  jury  trials  on  the  consent  of  the  parties  in  such  cases  in  federal 
court.  I  maintain  current  outlines  identifying  significant  employment  and  labor 
cases  and  am  often  invited  to  speak  on  issues  in  this  area  of  the  law. 

I  am  a  member  of  the  Chicago  Bar  Association  and  chaired  the  Young 
Lawyers'  Section  Committee  on  Labor  and  Employment  Law  for  two  years.  I  am 
also  past  chair  of  the  Association's  Committee  on  the  Developmrat  of  the  Law,  a 
coDomittee  that  researches,  discusses,  and  makes  recommendations  to  the  Bar 
Association  on  emerging  issues  related  to  the  legal  profession  such  as  law  school 
accreditation,  civil  and  criminal  forfeiture  statutes,  mandatory  continuing  legal 
education,  and  merit  selection  of  judges.  I  am  also  a  member  of  the  Federal 
Magistrate  Judges'  Association,  the  Chicago  Chapter  of  the  Federal  Bar 
Association,  and  the  Women's  Bar  Association  of  Illinois,  and  I  serve  (or  have 
served)  on  the  boards  of  each  of  these  organizations. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options,  uncompleted 
contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services, 
firm  memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest. 

None. 

Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of -interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

I  have  been  acting  as  a  judge  or  judicial  ofHca*  for  more  than  twdve 
years  and  do  not  anticipate  any  conflicts  of  interest  stenuning  from  my 
practice  of  law  in  the  early  1980's.  I  have  had  no  other  business  or 
professional  employmoit.  In  any  situation  in  which  my  impartiality  might 
reasonably  be  questioned,  I  adhere  to  the  mandate  of  Canon  3C  of  the  the 
Code  of  Judicial  Conduct  for  United  States  Judges  that  I  disqualify  myself. 

Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during  your 
service  with  the  court?   If  so,  explain. 

No. 
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4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

A  copy  of  my  financial  disclosure  report  is  attached. 

5 .  Please  complete  the  attached  financial  net  worth  statement  in 
detail  (Add  schedule  as  called  for) . 

A  copy  of  my  Hnancial  net  worth  statement  is  attached. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign,  your 
title  and  responsibilities. 

No. 
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FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Repoil  Required  by  the  Ethia 
Reform  Aa  of  I9S9,  Pub  L  No. 
101194.  November  30.  I9S9 
IS  use.  App.  4.  Sec.  101112) 


1 1.  Pcnoo  Reporting         (Last  name,  first,  middie  initial) 

Pallmeyer,  Rebecca  R. 


2.  Court  or  Or^nintiiNi 

Northern  District  of  Illinois 


4.  TUk  (Article  III  Judges  indictae  active  or 

senior  status:  magistrate  judges  indicate 
full-  or  pan-lime) 

U.S.  District  Judge  Nominee 


S.  Report  Type  (check  type) 

X^  Nomination.    Dale     07/31/1997 


3.  Date  or  Report 

07/31/1997 


6.  Reportlnf  Period 

01/01/1996 

10 

07/01/1997 


7.  Chambers  or  OfTke  Address 

Room  2578 

219  South  Dearborn  Street 

Chicago,  Illinois  60604 


8.  On  the  basis  or  the  information  contained  in  this  Report  and  any 
modifications  pertaining  thereto,  it  is  in  my  opinion,  in  compliance 
with  applicable  laws  and  regulations. 


IMPORTANT  NOTES:  Tlie  inaiuaions  accompanying  iliis  fi>rm  must  be  fblkiwed.  Complete  all  pans, 
checking  the  NONE  box  jur  each  seaion  where  you  hare  no  reportable  ir^rmation.  Sign  on  the  last  page. 


I.    POSITIONS     (Reponing  individual  only: 

POSITION 

X       i  NONE  (No  reponable  positions.) 


e  pp.  9-13  of  Instructions) 


NAME  OF  ORGANIZATION  /  ENTITY 


II.     AGREEMENTS  (ReporUng  individual  onty:  see  pp.  14-I7  of  Instmaions.) 

DATE  PARTIES  AND  TERMS 


X         NONE   (No  reportable  agreemenu.) 


III.    NON-INVESTMENT  INCOME 
DATE 


NONE   (No  reportable 


(Reporting  individual  and  spouse,  see  pp   18-25  of  Instructions.} 
PARTIES  AND  TERMS 


2  1995 

3  1996 
*  1996 


U.S.  Magistrate  Judge  Salary 


Northwestern  University  Salary  (S) 
U.S.  Magistrate  Judge  Salary 
Northwestern  University  Salary  (S) 


GROSS  INCOME 

(yours,  not  spouse's) 


5  4/01/96         Honorarium,  Virginia  Commonwealth  University  (S) 
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NameofPcnonRcpoftiiit  DateofRepon 

FINANCIAL  DISCLOSURE  REPORT     Pallmeyer,  Rebecca  R.  07/31/1997 


rV.   REIMBURSEMENTS  and  GIFTS  -  tnmpomuao,  lodgii«,  food,  emerainiiieoi. 

(Incliides  ihost  to  spouse  and  dependent  dutdren;  use  the  partntheticals  '(S) '  and  'ff)Q  '  to  indicate  reponabte  reimbursements  and  gifts  received  by  spouse 
and  dependent  ctuldren.  rrspeclivety    See  pp.  26-19  (^  Instructions. i 

SOURCE  DESCRIPTION 

NONE  (No  such  refxmable  reimbunemenls  or  gifts) 

Exempt  


V.    OTHER  GIFTS 

(Includes  those  to  spouse  and  dependent  children:  use  the  parentheticals  '(St '  and  '(DO '  to  indicate  other  gifts  received  by  spouse  and  dependent  children, 
respectively.  See  pp.  30-33  of  Instructions.) 

SOURCE  DESCRIPTION  VALUE 

NONE  (No  such  rcporuhle  gifts) 

^  Exempt 


VI.    LIABILITIES 

(Includes  those  of  spouse  and  dependent  children:  indiciue  where  applicable,  person  responsible  for  liabiliry  by  using  the  parenthetical  '(Sj'  for  separate 
liability  of  the  spouse.  '(J)'  for  joint  Uabtltty  of  reporting  individual  aiul  spouse,  and  'ff>0'  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instruaions.) 

^^  CREDITOR  DESCRIPTION  VALUE  CODE* 

^  NONE    (No  reportable  llabililies) 


•VALCODESJ^SlS.OOOorlcss  K=<$lS.(»t-S».aao  L^SSO.OOl  10  Sl(».aOO  M-$100.001-S2M.0(M  N=S2S0.001-SSOO.OOO 

o=sjoo.aoi-si.aao.aao  Pi=si.ooo.oai-S3.(wa.(wo  P2=sj.oao.ooi-$2s.aao.aao  P3-s2s.oao,(»i-SM.ooo.(x>o  P4=$sa.o(X).ooiorniore 
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FINANCIAL  DISCLOSURE  REPORT 


Nunc  of  Penoa  Repanmg 
Pallmeyer,    Rebecca 


Dueof  Repon 

07/31/1997 


vn. 

-  income,  value,  transactions  iincludes  those  ofspouu 
Page       IINVESTMENTS  and   TRUSTS      depemUmchiUm.  Seepp.  37-i4qflnsmKtions.} 

ana 

A. 

Descriptioo  of  Assets 

Indicate  where  appUcabU.  owner  of 
the  asset  by  using  the  parenthetical 
'(/)  'for  joint  ownership  of  reporting 
if^vidual  and  spouse.  '(S)' Jbr  sep- 
erau  ownership  by  spouse.  '(DQ' 

Place  '00 '  t^er  each  asset 
exempt  from  prior  disclosure. 

B. 

Incnmr 

during 

reportng 

period 

C. 

Gross  value 

at  end  of 

reporting 

period 

D 

(1) 

Ami. 

Code 

(A- 

H) 

(2) 

Type 

(e.g.. 

divideml. 

rem  or 

interest) 

(1)       (2) 
Valuej  Value 
CodeiMethod 
(J-P)  [Code 
«}-W) 

1 

(1) 
Type 
(e.g.. 
buy.  sell, 
merger. 

tion) 

If  no)  eiempl  from  disclosure 

a)      (3) 

Date:     |  Value 
Month-  Code 
Day        (J-P) 

1 

(4)         (5) 
Gain      Identity  of 
Code    ;  buyer/seller 
(A-H)  1  (if  private 
1  tnnsactioii) 

NONE  (no  reixiraNe  incomcuiets.  or 

tnnsictioos) 

1  Checking:    Bank  One,    Evanston,    IL, 

A 

Interest 

L 

T 

i 

3  The  Anerican  Funds 

A 

Interest 

J 

T 

1 

3  CD:    Bank  One,    Bvanston,    IL 

A 

Interest 

J 

T 

4  Checking:    Bank  One,    Bvanaton,    IL 

None              i   J      1     T 

1             i 

SVai 
Opi 

1  Kampen  Merritt  Municipal 
xjrtunity  Trust 

A 

Dividend 

J 

T 

1    €  Brown  Group, 

1 

Inc. 

Conmon 

A 

Dividend 

J 

T                       :       i 
I       1 

1 

;     7  TIAA      -CRBP 

None 

M 

^       i 

1 

t 

! 

1       i 

i 

1  IncA^ain  Codes:  A-$l,000  or  less 
(Col.  BI.D4)       F-$SO.OOI-$IOO,000 


B-SI.(X)I-S2.5<M 
G-SI(XI,0OI-SI.0OO.0O0 


C"S2J0I-$5.(X)0 
H I -S 1 .0(M,(X)  I -SS  .(MO.OOO 


I>-$5.001-JI5,000 
H2-SS.0(X).00I  or  mo 


E-S15.00I-SS0,000 


2ValCodes:  J-$I  5,000  or  less  K-SI  5.001 -$50,000  L=$50,001-$  100.000  M°SI00.001-S250,000  N-S2SO,0OI-SSOO.0O0 

(Col.CI.D3)     O-S500,0C  I -SI, 000,000        Pl-Sl.000,00l-S5,000,000  P2<S5.0OO,OOI-S25.0OO.OOO  P3=S25.0OO,0OI-»O.O0O.00O  P4'SS0.000.00I  ormoie 


3ValMihCodes:  OAppnisal 
(Col.  C2)  U-Book  Value 


R-Cost  (real  c 
V-OOier 


S=  Assessment 
W-Estim>led 
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I   NuneorFCfMaRqnrtat  i  DueofRepon. 

FINANCIAL  DISCLOSURE  REPORT  j  Pallmeyer,    Rebecca  R.  ,  ""^/^^^"^"^ 

Vra.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS.  (Wia"  pw  of  rcpon ) 

NONE   (No  iddinoail  Infonnatioa  or  cxpiuaooni.) 
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I     Nijne  of  Person  Reporting  I    Date  of  Report 

FINANCIAL  DISCLOSURE  REPORT         Pallmeyer,    Rebecca  R.  07/31/1997 

SECTION  HEADING,     (indicate  pan  of  report.) 
SECTION  3.  NON-INVESTMENT  INCOME  (confd.) 
Li  Date      Parties  and  Terms  Gross  Income 

6  6/14/96  Honorarium,  Wisconsin  Medical  College  (S)  $         0  00 

7  1 1/07/96  Honorarium,  Wellesley  College  (S)  $         0  00 

8  12/10/96  Honorarium,  University  of  Illinois  (S)  $         0  00 

9  1/31/96  Royalty,  American  Psychological  Association  (S)     $         0  00 

10  5/01/96  Royalty,  Harcourt  Brace  Publishers  (S)  $  0  00 

1 1  5/08/96  Royalty,  Guilford  Press  (S)  $         0  00 

12  10/29/96  Royalty,  Harcourt  Brace  Publishers  (S)  $  0  00 

13  12/17/96  Royalty,  Cambridge  University  Press  (S)  $  0  00 

14  4/07/97  Royalty,  Guilford  Press  $         0  00 

15  4/08/97  Honorarium,  Spencer  Foundation  $  0  00 

16  5/01/97  Royalty,  Harcourt  Brace  Jovanovich  $  0.00 
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I    Name  of  Penon  Reportiiig  '  Dale  of  Repon 

FINANCIAL  DISCLOSURE  REPORT     Pallmeyer.  Rebecca  R. 07/31/1997 

K.    CERTIFICATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  defmed  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent 
children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported 
was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reported  are  in  compliance -with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regtilations. 


Signature 


Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  report  may  be  subject  to  civil 
and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 


Committee  on  Financial  Disclosure 
Administrative  Office  of  the  United  States  Courts 


One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20544 


53-708   99-24 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  current  financial  net  worth  statement  which  itemizes  in  detail 
all  assets  (including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  odjer  financial 
holdings)  all  liabilities  including  debts,  mongages,  loans,  and  other  financial  obligations)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


ASSETS 

UABUSnES 

Cuhoo  huduidmbuki 

$64.00 

-) 

Houi  p4yd>k  to  buls-ucared 

VS.  Garaaaat  Mcaricct-*^ 
•dMdule 

None 

None 

Luud  wrnritin   Mlri  tdMdule 

$38,50 

: 

Nolo  ptyible  (o  icUthra 

None 

Nnnp 

Moles  peyibk  to  oibcn 

Accoonts  tod  ooiu  racctv*bl«: 

None 

Accouou  uid  bills  due 

None 

Dm  froa  rcljtivw  tnd  fricodi 

Unptid  income  ux 

None 

Due  from  otbcn 

Other  unpaid  lu  tad  interest 

Doubtful 

Reel  esuie  Bion(tfes  p«ytble-^d 
schedule 

$400 

000 

Rul  ouu  ownol-uia  Khedule 

$617,5 

30 

•bU 

None 

Rul  ctuic  mortf  t|ei  reccivahle 

None 

Other  dfHs   it*mry#' 

None 

$170.0 

f1 

Cuh  vtlue-4i&  iuunnce 

$   74. n( 

n 

Oilter  luea-itemize: 

TIAA-CREF   retirement   plan 

$162, 0( 

0 

, 

(spouse) 

Federal   Thrift    Investment   Plai 

$    53, 0( 

0 

Tool  Esbilities 

?400, 

000 

Net  Worth 

$ft79. 

MO 

TotilAUiU 

$1,079, 

000 

00 

Total  litbilities  lad  net  woith 

11.,  OZ 

i^aoo.-aa 

C»NTINGENT  UABnJTIES 

GIUtRAL  INFORMAnON 

As  ladancr,  oomiiur  or  {oanaBc 

None 

Arc  my  iucs  pUdfttf?  (Add  idicd- 
ok.) 

No 

Pd  luwt  or  oooncti 

Car    lease 

$277.5 

1/mo 

nth 

Arc  yoo  delcodent  in  toy  sniu  or  le|il 
•ctaoosT 

No 

L(|il  CUiau 

None 

Ksve  you  c*er  taken  butonpccy? 

Nn 

ftonaoo  iar  Fodertl  looomc  Tu 

1  Other  cpccuJ  dcbi 

None 

J_ 
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Schedule  of  Assets  and  Liedsilities 
Net  Worth  Statement  for  Rebecca  R.  Pallmeyer 


Listed  securities: 

Brown  Group,  Inc. 

Centennial  Money  Market  Trust 

Van  Kampen  American  Capital  Trust 

3Com  Corp. 

The  American  Funds  (IRA) 

Real  estate  owned: 

Personal  residence  in  Wilmette,  IL 
Litdbility  on  lease: 

Toyota  Motor  Credit  Lease 
for  1996  Toyota  Camry 

Real  estate  mortgages  payedjle: 


$   2,650.00 

10,300.00 

3,150.00 

4,350.00 

18,050.00 


$617,500.00 


$277.51/month 
through  7/15/99 


Mortgage  on  personal  residence  payable  to 

01k  Kent  Mortgage  Services  $400,000.00 
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III.       GENERAL     (PUBLIC) 

1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  and 
the   amount"  of    time   devoted   to   each. 

Beginning  in  September  1996,  my  husband  and  I  became  sponsors 
for  an  African- American  student  who  is  now  a  freshman  at  Providence  St. 
Mel's  EUgh  School.  Through  LINK  Unlimited,  a  Chicago  organization,  we 
pay  the  student's  tuition  and  meet  with  her  and  her  family  on  a  regular 
basis  in  an  effort  to  promote  her  success. 

I  have  devoted  time  to  the  following  other  projects  during  recent 
years:  From  1990-91,  I  served  on  the  Board  of  Governors  of  Augustana 
Center,  a  home  for  developmentally  disabled  children.  Prior  to  its  closing 
in  1995,  Augustana,  an  institution  near  my  former  home  in  Chicago, 
provided  high-quaUty  care  to  children  with  profound  needs.  Through  my 
church,  I  assisted  in  the  resettlement  of  a  Somali  family  in  Chicago.  I  also 
have  served  as  a  volunteer  at  a  food  pantry  staffed  by  my  congregation. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates  --  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 
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policies?  If  so,  list,  with  dates  of  membership.  What  have 
you  done  to  try  to  change  these  policies? 

No. 

Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts?  If 
so,  did  it  recommend  your  nomination?  Please  describe  your 
experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to 
your  nomination  and  interviews  in  which  you  participated) . 

Yes,  there  is  a  selection  commission  in  the  Northern  District  of 
Illinois,  appointed  by  Senators  M oseley-Braim  and  Durbin  to  recommend 
candidates  for  nomination  to  the  federal  comts.  I  was  one  of  six  candidates 
recommended  by  the  commission  for  nomination  to  one  of  two  seats  on  the 
district  court. 

My  experience  in  the  process  was  as  follows:  I  submitted  a  formal 
written  application  to  the  Commission  in  March  1997  and  was  interviewed 
by  the  Commission  in  April.  Following  my  selection  as  one  of  six  finalists 
for  the  position,  I  was  screened  by  several  bar  associations.  After 
reviewing  my  application  and  conducting  interviews,  the  bar  associations 
issued  their  findings  to  the  Senators.  I  was  found  well  qualiHed  by  the 
Illinois  State  Bar  Association;  well  qualified  by  the  Chicago  Council  of 
Lawyers;  extremely  well  qualified  by  the  Women's  Bar  Association  of 
Illinois;  well  qualiHed  by  the  Asian  American  Bar  Association;  qualified 
(the  highest  ranking  the  Association  awards)  by  the  Chicago  Bar 
Association.  I  also  was  recommended  by  the  Cook  County  Bar  Association. 

On  Tuesday,  May  13,  1997,  Senators  Moseley-Braun  and  Durbin 
interviewed  each  of  the  six  finalists  in  Washington.  On  Monday,  May  19, 
1997,  the  Senators  advised  me  that  they  would  be  recommending  my  name 
to  the  President  for  nomination.  Since  May,  I  have  been  interviewed  by 
personnel  at  the  Department  of  Justice,  had  a  background  check  conducted 
by  the  FBI,  and  been  evaluated  by  the  ABA's  Standing  Committee  on 
Federal  Judiciary.  On  July  31, 1997,  President  Clinton  nominated  me  for 
a  vacancy  on  the  U.S.  District  Court. 


•*n 
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Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue, 
or  question?   If  so,  please  explain  fully. 

No. 

Please  discuss  your  views  on  the  following  criticism  involving 
"judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include : 

a.  A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance -resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of  far-reaching 
orders  extending  to  broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative 
duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness ;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other 
institutions  in  the  manner  of  an  administrator  with 
continuing  oversight  responsibilities. 

Our  constitutional  democracy  requires  that  each  of  the 
branches  of  government  act  within  the  restraints  imposed  by  the 
separation  of  powers.  In  my  view,  the  courts  function  best  in  their 
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traditional  role  of  resolving  individual  disputes  under  the  rule  of 
law.  Federal  courts  have  great  power  to  reach  fair  resolutions  of 
disputes  between  parties.  Having  no  enforcement  power  of  their 
own,  however,  the  courts  must  ultimately  depend  for  their 
legitimacy  on  the  respect  of  citizens  and  other  government 
mstitutions.  As  the  only  branch  of  government  not  elected  by  the 
citizenry,  it  is  crucially  important  that  the  judiciary  justify  its 
decisions  by  reference  to  statutes  and  precedent,  and  that  court 
decisions  not  be  seen  as  an  avenue  for  exercise  of  the  judge's 
personal  views  concerning  matters  of  pubUc  policy. 

Unlike  the  executive  or  legislative  branches,  which  have  the 
power  to  investigate  issues  from  a  variety  of  perspectives,  courts  are 
limited  in  reaching  their  decisions  to  information  on  issues  as  framed 
by  the  parties.  Principles  of  standing  and  ripeness  impose 
appropriate  restraints  on  the  judicial  process.  Because  of  these 
restraints,  and  because  their  enforcement  powers  depend  on  the 
respect  of  the  public,  courts  have  limited  abilities  to  administer 
institutions  or  address  broad  problems  of  public  policy. 
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I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 
JEANNE  ELLEN  SCOTT 

2.  Address:   List  current  place  of  residence  and  office 
address(es) . 

Residence:     Springfield,  Illinois 

Office:        732  Sangamon  County  Complex 
200  South  Ninth  Street 
Springfield,  Illinois  62701 

3.  Date  and  place  of  birth. 
Date  of  birth:      8-17-48 

Place  of  birth:     Springfield,  Illinois 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  employer's  name  and 
business  address(es). 

Single 

5.  Education:   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 

College :  Bradley  University 

Dates  of  attendance:  September  1966  -  June  1970 

Degree  received:  Bachelor  of  Arts,  Magna  Cum  Laude 

Date  degree  was  granted:  June  7,  1970 

Law  School:         Northwestern  University  School  of  Law 

Dates  of  attendance:  September  1970  -  June  1973 

Degree  received:  Juris  Doctor 

Date  degree  was  granted:  June  16,  1973 

6.  Employment  Record:   List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
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nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

June  1970  -  September  1970:   Taxpayers'  Federation  of 
Illinois,  researcher 

June  1972  -  September  1972:   Illinois  Defender  Project 
(predecessor  to  Office  of  Illinois  Appellate  Defender), 
legal  intern  who  prepared  appellate  briefs  for  indigent 
criminal  defendants 

September  1973  -  July  1978:   Sangamon  County  State's 
Attorney's  Office,  Assistant  State's  Attorney 

July  1978  -  March  26,  1976:   Charles  J.  Gramlich  Law 
Offices,  Associate  Attorney  in  general  law  practice 

March  26,  1979  -  December  5,  1988:   State  of  Illinois, 
Associate  Circuit  Judge,  Seventh  Judicial  Circuit 

December  5,  1988  -  Present:   State  of  Illinois,  Circuit 
Judge,  Seventh  Judicial  Circuit 


Military  Service:   Have  you  had  any  military  service?   If 
so,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  serial  number  and  type  of  discharge 
received . 

No 

Honors  and  Awards:   List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

Scholarships:   Bradley  University  merit  scholarship; 

Springfield  Marine  Bank  student  of  the  year 
runner-up  scholarship. 

Fellowships :    None 

Honorary  Degrees :     None 

Honorary  society  memberships  in  college:   Phi  Kappa  Phi 
(academic).  Pi  Sigma  Alpha  (political  science).  Pi  Kappa 
Delta  (forensics).  Pi  Gamma  Mu  (social  sciences).  Mortar 
Board,  President  (women's  honorary  for  academic  achievement 
and  student  activities).   Received  the  Pi  Sigma  Alpha  key, 
as  the  top  graduate  in  political  science  department.   Chosen 
one  of  three  outstanding  student  senators  (student 
government)  in  senior  year. 
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Honorary  society  memberships  in  law  school:   Vice  President 
of  the  Julius  Miner  Moot  Court  Program  (1973) 

Bar  Associations:   List  all  bar  associations,  legal  or 

judicial-related  committees  or  conferences  of  which  you  are 

or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

A.  BAR  ASSOCIATIONS 

1.  Currently:  Lincoln-Douglas  American  Inn  of  Court; 

Charter  Member;  President  (Oct.  '94  - 
May  '95) 

Illinois  State  Bar  Association 

Sangamon  County  Bar  Association 

Central  Illinois  Women's  Bar  Association 

National  Association  of  Women  Judges 

Illinois  Judges  Association;  Director  (1981-84 
and  1987-90) 

2.  Past :  American  Bar  Association,  for  approximately 

one  year  in  the  1970 's. 

B.  Judicial-related  committees  or  conferences 

1.   ILLINOIS  JUDICIAL  CONFERENCE: 

(a)  Faculty  member  and  chair  of  regional  seminar  for 
Illinois  State  Court  Judges  on  "Constitutional  Issues 
in  Criminal  Law"  (1994). 

(b)  Member  of  criminal  law  committee  for  Illinois 
Judicial  Conference  (1990). 

(c)  Member  of  criminal  law  committee  for  Illinois 
Associate  Circuit  Judges'  Judicial  Conference  (1981). 

(d)  Member  of  the  steering  committee  to  plan  the 
annual  Associate  Circuit  Judges'  conference 
(1980-1983). 


C.   Illinois  Supreme  Court  Committee  on  Judicial  Conduct: 
Member  ( 1992-present ) ;  Chair  of  committee  (1996-1998) 
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D.   Attended  and  participated  as  panelist  in  "The  Future  and 
the  Courts  of  Illinois"  conference,  sponsored  jointly  by  the 
Illinois  Supreme  Court  and  the  American  Judicature  Society 
(1992). 

10.  Other  Memberships:   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

Organizations  that  lobby  before  public  bodies: 

.  The  Illinois  State  Bar  Association 

Other  organizations  to  which  I  belong: 

(1)  The  Altrusa  Club  of  Springfield  —  service  club. 
The  by-laws  are  attached. 

(2)  The  Club  Fitness  Center  —  membership  is  open  to  anyone 
who  pays  to  join.   The  Club  is  affiliated  with  the 
International  Health,  Racquet  and  Sportsclub  Association  and 
subscribes  to  its  nondiscriminatory  membership  policies 
which  are  attached. 

(3)  The  Rail  Golf  Course  --  women's  golf  league.   The 
Rail  is  open  to  the  public.   One  could  play  in  the 
league  as  often  or  as  infrequently  as  one  wished  by 
signing  up  one  week  in  advance.   I  played  approximately 
eight  times  in  1997. 

(4)  Bradley  University  Council  —  advisory  board. 

(5)  League  of  Women  Voters  of  the  Springfield  area. 

(6)  St.  Agnes  Church 

11.  Court  Admission:   List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

Admitted  to  practice  in  the  State  Courts  of  Illinois: 
November  27,  1973. 

Admitted  to  practice  in  the  United  States  District  Court  for 
the  Southern  District  of  Illinois  (which  at  that  time 
included  what  is  now  the  Central  District  of  Illinois): 
March  23,  1976. 
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12.   Published  Writings:   List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  there  were 
press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 

Published  writings: 

(1)  "Women  on  the  Illinois  State  Court  Bench", 
Illinois  Bar  Journal.  Volume  74,  Number  9  (May  1986). 
A  copy  is  attached. 

(2)  "Judge's  Forum",  I.D.C.  Quarterly.  (Fourth  Quarter 
1995).   A  copy  is  attached. 

(3)  An  outline  on  special  sentencing  provisions  that 
apply  to  alcoholics  and  addicts  —  which  was  handed  out 
at  the  1990  Illinois  Judicial  Conference  as  part  of  the 
written  materials  on  criminal  law.   A  copy  of  the 
outline  is  attached. 

(4)  A  report  of  the  Illinois  Supreme  Court  Committee  on 
Judicial  Conduct  (1993).   A  copy  of  the  report  is  attached. 

Other  writing:   In  1994  I  served  as  Chief  Judge  of  the 
Seventh  Judicial  Circuit  of  Illinois.   I  submitted  a 
written  proposal  to  the  finance  committee  of  the 
Sangamon  County  Board  (then  chaired  by  current  Illinois 
State  Senator  Larry  Bomke )  for  the  county  to  establish 
a  full-time  public  defender's  office  and  to  separate 
that  office  from  the  Court  (except  for  the  Court's 
statutory  duty  to  appoint  the  chief  public  defender). 
A  copy  of  the  proposal  I  submitted  is  attached. 

Speeches :   Attached  are  speeches  or  notes  from  speeches 
I  have  given: 

(1)  A  speech  to  a  State-wide  meeting  of  Illinois 
probation  officers,  held  in  Springfield,  Illinois  on 
10-26-94.   I  am  not  aware  of  any  press  reports  on  this 
speech. 

(2)  Notes  used  in  speaking  on  the  court  system  to 
various  school  and  civic  groups  over  the  years.   I  am 
not  aware  of  any  press  reports  on  any  of  those 
speeches . 

(3)  A  handwritten  speech  dealing  with  the  historic 
contributions  women  have  made  in  Springfield,  Illinois. 
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I  have  given  this  speech  a  number  of  times,  primarily 
to  women's  groups,  over  the  years.  I  am  not  aware  of 
any  press  reports  on  any  of  these  speeches. 

Additional  Public  Comments: 

(1)  I  gave  an  interview  on  10-25-93  to  Springfield, 
Illinois  radio  station  WSSU  in  connection  with  a  five 
part  series  it  was  doing  on  probation.   I  have  attached 
a  cassette  tape  of  that  series;  my  interview  is  heard 

in  Segment  3. 

(2)  I  spoke  on  "Police  Interrogation:   Fifth  and  Sixth 
Amendment  Issues"  at  the  1994  regional  seminar  dealing 
with  Constitutional  Issues  in  Criminal  Law  (sponsored 
by  the  Illinois  Judicial  Conference).   I  have  no  notes 
from  that  presentation  and  know  of  no  press  reports 
concerning  it. 

(3)  I  was  a  panelist  at  "The  Future  and  the  Courts  of 
Illinois  Conference"  in  1992.   Three  professors  gave 
their  vision,  from  a  research  perspective,  on  the 
courts  of  the  future,  and  two  other  judges  and  I  gave  a 
reaction  from  the  trial  judge's  perspective.   I  have  no 
notes  from  that  presentation,  and  I  am  not  aware  of  any 
press  reports  on  that  panel  discussion. 

(4)  I  served  as  a  panelist  on  criminal  law  at  the  1990 
Illinois  Judicial  Conference.   I  specifically  addressed 
special  considerations  for  the  trial  judge  in 
sentencing  the  alcoholic  or  addict.   My  outline  from 
that  presentation  is  attached.   I  know  of  no  press 
accounts  of  that  presentation. 

(5)  I  participated  as  a  panelist,  discussing  (in  a 
general  sense)  the  role  of  the  grand  jury  in  criminal 
proceedings  at  the  Lincoln  Library  (Springfield  public 
library)  in  April  1984.   A  clipping  from  the  Illinois 
State  Journal  Register  concerning  that  discussion  is 
attached.   I  have  no  notes  from  that  event. 

(6)  I  served  as  a  panelist  discussing  criminal  law 

at  the  1981  annual  Associate  Circuit  Judge's  Conference.  I 
have  no  notes  from  that  event  and  know  of  no  press  accounts 
of  it. 

(7)  I  was  a  panelist  at  a  seminar  on  trial  techniques, 
sponsored  by  the  Illinois  State  Bar  Association,  April 
1,  1994,  at  Bloomington,  Illinois.   My  particular  topic 
was  problems  with  jury  instructions.   I  have  no  notes 
from  that  event  and  know  of  no  press  accounts  of  it. 
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(8)  I  spoke  on  a  panel  discussing  public  defender 
services  for  indigents  (sponsored  by  the  Illinois  ACLU, 
and/or  Sangamon  State  University),  10-23-93.   I  have  no 
notes  from  that  event  and  know  of  no  press  accounts. 

(9)  I  was  a  panelist  at  the  semi-annual  meeting  of  the 
Illinois  State  Bar  Association  in  Chicago  in  December 
of  1993  or  1994,  addressing  the  topic  of  what  trial 
judges  expect  from  attorneys  in  the  way  of  preparation. 
I  have  no  notes  from  that  presentation  and  know  of  no 
press  accounts  of  it. 

(10)  I  was  a  panelist  at  the  semi-annual  joint  meeting 
of  the  Illinois  State  Bar  Association  and  the  Illinois 
Judges'  Association  in  Chicago  in  December,  1997,  on 
the  topic  of  the  judge's  role  in  the  community.   I  have 
no  notes  from  that  presentation.   I  have  attached  an 
article  from  the  Chicago  Daily  Law  Bulletin  concerning 
that  discussion. 


13.  Health:   What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  examination. 

Very  good.   My  last  physical  examination  was  on  October  10, 
1997. 

14.  Judicial  Office:   State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

Previous  Judicial  Office:   Associate  Circuit  Judge,  Seventh 
Judicial  Circuit,  State  of  Illinois. 

Period:   3-26-79  to  12-5-88 

This  is  an  appointed  position;  the  Associate  Circuit 
Judges  are  appointed  by  vote  of  the  Circuit  Judges  of 
the  circuit.   The  Circuit  Court  is  a  trial  court  of  original 
and  general  jurisdiction.   Associate  Circuit  Judges  have 
jurisdiction  to  hear  all  matters  in  the  trial  court,  with 
the  exception  that  Associate  Circuit  Judges  do  not  hear 
felony  trials  or  motions  to  suppress  in  felony  cases 
unless  authorized  to  do  so  by  the  Illinois  Supreme  Court  at 
the  request  of  the  Chief  Judge  of  the  circuit.   I  was 
authorized  by  the  Illinois  Supreme  Court  to  hear  felony 
trials  beginning  on  1-1-80  and  continuing  throughout  my 
service  as  an  Associate  Circuit  Judge. 

Current  Judicial  Office:   Circuit  Judge,  Seventh 
Judicial  Circuit,  State  of  Illinois. 
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Period:   December  5,  1988  -  present 

This  is  an  elected  position;  the  circuit  includes  six 
Illinois  counties  (Sangamon,  Morgan,  Macoupin,  Jersey, 
Greene  and  Scott).   I  was  elected  by  the  people  of  the 
Seventh  Judicial  Circuit  in  1988,  for  a  six-year  term 
and  then  retained  by  the  voters  in  1994,  for  another 
six  year  term.   From  December,  1992,  until  December, 
1994,  I  served  as  Chief  Judge  of  the  Seventh  Judicial 
Circuit.   The  Chief  Judge  is  elected  by  vote  of  the 
Circuit  Judges  of  the  Circuit. 

15.   Citations:   If  you  are  or  have  been  a  judge,  provide:  (1) 
-  citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticism 
of  your  substantive  or  procedural  rulings;  and  (3)  citations 
for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court 
rulings  on  such  opinions.   If  any  of  the  opinions  listed 
were  not  officially  reported,  please  provide  copies  of  the 
opinions . 

(1)   People  V.  Britz.  Sangamon  County  Case  85-CF-24, 
affirmed  in  174  111.  2d  163  (1996). 

People  ex  rel  Bonefeste  vs  B.D.H.  Rentals,  et  all. 
Sangamon  County  Consolidated  Cases  90-TX-ll( 13  )  , 
91-TX-9(14),  92-TX-4(14),  and  93-TX-17 ( 13 ) ,  affirmed  in 
277  111.  App.  3d  614  (1996). 

Hopkins  v.  Zegar .  Sangamon  County  Case  91-L-503, 
affirmed  in  an  unpublished  decision.  Docket 
No.  4-96-0561  (1997). 

Haddad's  of  Illinois.  Inc..  v.  Credit  Union 

One,  Sangamon  County  Case  93-L-323,  affirmed  in  286 

111.  App.  3d  1069  (1997). 

Roach  v.  Springfield  Clinic.  Sangamon  County 

Case  88-L-46,  affirmed  in  223  111.  App.  3d 

597  (1992),  but  reversed  in  157  111.  2d  29  (1993). 

McClanahan  v.  Dimension  Cable  Services. 
Sangamon  County  Case  92-L-275.   This  case  was 
not  appealed. 

People  V.  Crayton,  Sangamon  County  Case 
87-CF-405,  affirmed  in  an  unpublished  decision. 
Docket  No.  4-93-0964  (1994). 
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Rover  V.  Midwest  Emeraencv  Medical.  Sangamon 
County  Case  94-L-679.   This  case  was  not 
appealed. 

Leasing  Associates  of  Barrinqton  v.  Lewis. 
Sangamon  County  Case  94-L-329.   This  case  was 
not  appealed. 

City  of  Springfield  v.  Lascelles. 

92-ED-7,  and  City  of  Springfield  v.  Pierce. 

93-ED-7  (Sangamon  County  cases),  affirmed  in 

an  unpublished  decision.  Docket 

Nos.  4-97-0148  and  4-97-0149  consolidated  (1997). 

(2)   (a)  Wixon  v.  Edgar.  215  111.  App.  3d  490  (1991). 
Wixon  sought  judicial  review  of  a  decision  by 
the  Illinois  Secretary  of  State  denying 
Wixon' s  petition  for  reinstatement  of  his 
full  driving  privileges,  as  well  as  denying 
his  alternative  request  for  a  restricted 
driving  permit.   His  driver's  license  had 
been  revoked  as  a  result  of  a  conviction  for 
driving  under  the  influence  of  alcohol.   The 
hearing  officer  and  the  Secretary  of  State 
found  that  Wixon  had  failed  to  prove  that  he 
would  be  a  safe  and  responsible  driver.   I 
affirmed  the  decision  of  the  Secretary  of 
State;  the  Appellate  Court  reversed,  finding 
the  Secretary  of  State's  determination  to  be 
against  the  manifest  weight  of  the  evidence. 
My  ruling  is  attached. 

(b)  Illinois  Breaktime  Services.  Inc.  v. 
Department  of  Revenue,  et  al.  unpublished 
order.  Docket  No.  4-96-0630  (1997).   A  copy 
of  the  order  of  the  Appellate  Court  is 
attached.   Petitioner  sought  three  credits 
from  the  Illinois  Department  of  Revenue  for 
alleged  overpayments  of  retailer's  occupation 
taxes.   The  Department  of  Revenue  denied  all 
three  claims  for  refund.   On  administrative 
review  I  affirmed  one  ruling  of  the 
Department  and  reversed  two  denials  of 
refunds.   The  Appellate  Court  affirmed  the 
ruling  in  which  I  had  upheld  the  Department 
and  reversed  the  two  rulings  in  which  I  had 
reversed  the  Department.   My  docket  entry 
(93-MR-237)  containing  my  ruling  is  attached. 

(c )  Central  Illinois  Mobile  Home  Co..  et  al  v.  Auto- 
Owners  Insurance  Company.  158  111.  App.  3d 

1104  (1987)   A  default  judgment  had  been 
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entered  in  favor  of  Plaintiffs  and  against 
Defendant.   I  allowed  a  Motion  to  Vacate  the 
Default  Judgment,  filed  pursuant  to  Section 
2-1401  of  the  Illinois  Code  of  Civil 
Procedure.   The  Appellate  Court  reversed 
finding  that  the  motion  to  vacate  the  default 
judgment  did  not  adequately  allege  the 
existence  of  a  meritorious  defense.   The 
default  judgment  was  reinstated.   A  copy  of 
my  ruling  is  enclosed  on  the  docket  entry  of 
1-29-87. 

(d)  People  V.  Robert  W.  Johnson,  unpublished 
opinion.  Docket  No.  4-89-0810  (1990)   A  copy 
of  the  Appellate  Court  order  is  attached. 
The  Defendant  was  convicted  of  criminal 
sexual  assault  and  sentenced  to  six  years  in 
prison.   On  appeal  he  claimed  there  were 
errors  in  the  sentencing  hearing  with  respect 
to  the  consideration  given  to  the  amount  of 
force  that  was  used.   He  also  claimed  he 
should  have  received  an  extra  day's  credit  on 
the  sentence.   The  Appellate  Court  found  that 
he  was  entitled  to  one  extra  day  of  credit  on 
the  sentence,  but  affirmed  all  other  rulings. 
My  orders  are  attached. 

(e)  Sunley  v.  Miller,  unpublished  opinion. 
Docket  No.  4-87-0780  (1988)   A  copy  of  the 
appellate  opinion  is  attached.   The  Defendant 
hired  Plaintiff  to  repair  a  damaged  garage 
wall.   Defendant  thought  the  work  was  poorly 
done  and  refused  to  pay  Plaintiff.   Plaintiff 
sued  and  Defendant  counterclaimed  for  the 
cost  to  finish  the  work.   I  ruled  for 
Plaintiff  for  $1,000.   The  Appellate  Court 
affirmed  on  all  issues  except  damages  and 
remanded  for  a  new  hearing  on  damages  only. 
The  Appellate  Court  stated  that  the  record 
did  not  reflect  the  basis  of  the  calculation 
of  damages.   Copies  of  my  orders  are 
attached. 

(f)  In  the  Matter  of  Barbara  Franklin.  186 
111.  App.  3d  245  (1989)   The  respondent  had 
been  found  mentally  ill  and  a  danger  to 
herself  or  others  and  committed  to  a  mental 
health  facility  for  treatment  in  June,  1988. 
She  did  not  appeal  that  decision.   In  August, 
1988,  a  second  hearing  that  was  mandated  by 
statute  was  held  to  see  if  she  was  still  in 
need  of  involuntary  hospitalization.   After 
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that  hearing,  the  respondent  was  again  found 
to  be  a  person  subject  to  involuntary 
commitment  and  ordered  hospitalized.   The 
Appellate  Court  found  that  the  petition  for 
the  August  hearing  was  not  properly  served  on 
the  respondent  and  that  she  was  not  given  the 
statutory  notice  of  when  the  follow-up 
examination  by  a  physician  would  occur.   The 
August  order  of  civil  commitment  was  reversed 
for  failure  to  comply  with  the  procedural 
requirements  of  the  Mental  Health  Code.   My 
orders  for  the  August  hearing  are  attached. 

(g)  Gallant  v.  Civil  Service  Commission, 
unpublished  opinion.  No. 4-96-0707  (1997).   A 
copy  of  the  opinion  is  attached.   Plaintiff 
was  discharged  from  her  position  with  the 
Department  of  Public  Aid  when  she  failed  to 
return  to  work  following  a  medical  leave  of 
absence.   Evidence  indicated  that  Plaintiff's 
medical  leave  would  have  been  extended  if  she 
had  filed  a  doctor's  certificate  prior  to  the 
time  her  leave  expired.   Plaintiff  had  sent 
the  form  to  her  doctor,  but  the  doctor  went 
on  vacation  without  filing  the  form.   It  was 
conceded  that  good  cause  existed  to  extend 
the  medical  leave  if  the  requisite  form  from 
the  doctor  had  been  filed  on  time.   A  hearing 
officer  ruled,  in  administrative  proceedings, 
that  Plaintiff  had  filed  the  form  as  soon  as 
it  had  been  physically  possible  for  her  to  do 
so.   The  hearing  officer  ordered  Plaintiff 
reinstated.   The  Department  overruled  the 
hearing  officer.   On  administrative  review  I 
reversed  the  Department;  on  appeal  the 
Appellate  Court  reversed  me,  finding  that  it 
was  the  employee's  responsibility  to  see  that 
the  form  was  filed  on  time  and  that  she  was 
capable  of  doing  so.   My  judgment  order  is 
attached. 

( h )  People  V.  Danny  Joe  McCartv ,  93  111.  App . 
3d  898  (1981),  86  111.  2d  247  (1981)   The 
Defendant  was  charged  with  the  offense  of 
unlawful  delivery  of  cocaine.   In  a  pretrial 
motion  to  dismiss,  the  Defendant  argued  that 
the  classification  of  cocaine  as  a  narcotic 
drug  in  Schedule  II  of  the  Illinois  Act  was 
unconstitutional.   Another  judge,  Simon 
Friedman,  denied  the  motion  to  dismiss  and 
then  assigned  the  case  to  me  for  trial.   The 
Defendant  was  then  tried,  convicted  by  a 
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jury,  and  sentenced  to  three  years  in  prison. 
In  his  post-trial  motion  the  Defendant 
renewed  his  motion  to  dismiss,  which  I  again 
denied.   On  appeal  the  Illinois  Appellate 
Court  ruled  that  cocaine  was  not  a  narcotic 
and  that  the  classification  of  cocaine  as  a 
narcotic  drug  violated  the  Defendant's  right 
to  equal  protection.   The  Appellate  Court 
ordered  the  conviction  reduced  from  a  Class  2 
felony  to  a  Class  3  felony  and  remanded  the 
case  for  a  new  sentencing  hearing.   The 
Illinois  Supreme  Court  then  granted  the 
State's  petition  for  leave  to  appeal  and 
upheld  the  classification  of  cocaine  as  a 
narcotic.   The  Illinois  Supreme  Court 
reversed  the  Appellate  Court  and  affirmed  the 
decision  of  the  trial  court. 

(i)  Davidsmever  v.  Johnson,  et  al .  120  111. 
App.  3d  1173  (1984)   Plaintiffs  were  tenants 
who  sued  the  landlord  for  the  return  of  their 
security  deposit  when  they  moved.   The 
Defendant  (landlord)  had  provided  a  list  of 
purported  damages,  but  had  done  so  more  than 
thirty  days  after  Plaintiffs  vacated  the 
apartment.   At  a  bench  trial  I  awarded 
Plaintiffs  an  amount  equal  to  the  security 
deposit  ($235),  plus  costs,  but  did  not  award 
the  special  statutory  damages  for  a  refusal 
to  supply  the  itemized  damage  list  within 
thirty  days.   The  Appellate  Court  remanded 
for  damages  to  be  assessed  in  accordance  with 
the  statute  that  provided  for  double  damages 
and  attorneys'  fees.   The  trial  court  file, 
according  to  the  Circuit  Clerk,  has  been 
destroyed;  I  have  no  additional  recollection 
of  this  case. 

( j )  Town  &  Country  Bank  v.  Country  Mutual 
Insurance  Company.  121  111.  App.  3d  216 
(1984)   Charles  Austin  owed  Plaintiff  $4,000 
plus  interest  on  a  note.   Charles  Austin 
settled  a  personal  injury  claim  he  had 
brought  against  a  person  insured  by 
Defendant.   Austin  executed  an  assignment  to 
Plaintiff  of  that  part  of  the  insurance 
proceeds  from  the  personal  injury  settlement 
that  would  pay  off  the  note  held  by  Plaintiff 
and  forwarded  a  copy  of  the  assignment  to 
Defendant.   Thereafter  Defendant  paid  the 
proceeds  of  the  personal  injury  settlement  to 
Austin,  without  paying  any  of  the  amount  to 
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the  Plaintiff.   Plaintiff  sued  Defendant  for 
failing  to  honor  the  assignment.   I  ruled  for 
Plaintiff,  finding  that  while  a  cause  of 
action  for  personal  injury  could  not  be 
assigned,  an  expectancy  in  the  proceeds  of 
the  cause  of  action  could  be  assigned.   The 
Appellate  Court  reversed,  ruling  that  one 
could  not  assign  an  expectancy  in  the 
proceeds  of  a  personal  injury  action.   The 
trial  court  file  has  been  destroyed. 

(k)  Springfield  Park  District  v.  Buckley  and 
Springfield  Park  District  v.  Christie, 
consolidated  for  appeal,  140  111.  App.,  3d 
524  (1986)   The  Defendants  were  charged  with 
violating  a  Springfield  Park  District 
ordinance  that  prohibited  the  operation  of  a 
motorcycle  on  park  roadways.   One  of  my 
colleagues.  Judge  Stuart  H.  Shiffman,  denied 
the  Defendants'  motions  to  dismiss  the 
traffic  citations.   Thereafter  I  presided  at 
a  bench  trial  and  found  the  Defendants  guilty 
and  imposed  fines.   The  Appellate  Court 
struck  the  ordinance  as  invalid  and  reversed. 
The  trial  court  file  has  been  destroyed;  I 
cannot  retrieve  my  docket  ruling. 

(1)  People  V.  Roux ,  unpublished  order. 
No.  4-89-0735  (1990)   A  copy  of  the  order  is 
attached.   Even  though  the  Appellate  Court 
opinion  indicates  that  I  was  the  trial  judge, 
I  was  not  the  judge  who  took  the  plea  and 
imposed  the  sentence.   That  judge  was 
Honorable  Jerry  S.  Rhodes.   I  have  included 
this  case  since  the  appellate  record  lists  me 
as  the  trial  court  judge,  but  the  original 
transcripts  reflect  Judge  Rhodes  was  the 
sentencing  judge.   At  a  sentencing  hearing, 
following  a  plea  of  guilty  to  the  offenses  of 
residential  burglary,  felony  murder,  and 
arson.  Judge  Jerry  S.  Rhodes  noted  that  the 
Defendant's  conduct  had  caused  serious  harm, 
including  death.   The  Appellate  Court 
reversed  the  sentence  and  remanded  for  a  new 
sentencing  hearing,  ruling  that  the  judge  had 
improperly  considered  a  fact  implicit  in  the 
crime  as  an  aggravating  factor.   The  ruling 
is  referenced  in  the  appellate  opinion. 
After  the  sentence  was  imposed,  the  Defendant 
moved  to  withdraw  his  guilty  plea,  claiming 
that  his  attorney  had  promised  him  a  specific 
sentence.   I  presided  at  the  hearing  on  the 
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motion  to  withdraw  the  guilty  plea,  on 
9-5-89,  since  Judge  Rhodes  had  retired  by 
then.   After  a  hearing,  that  motion  was 
denied.   No  issue  was  raised  on  appeal 
concerning  that  ruling.   I  have  attached 
copies  of  the  transcripts  of  the  hearings 
before  Judge  Rhodes  on  8-20-87  and  1-20-87 
because  those  transcripts  contain  the  remarks 
of  the  trial  court  that  are  discussed  in  the 
appellate  decision. 

(m)  Ball  V.  Edgar.  165  111.  App.  3d  349 
(1988)   Ball  sought  judicial  review  of  a 
decision  by  the  Illinois  Secretary  of  State 
denying  both  Ball's  petition  for 
reinstatement  of  his  full  driving  privileges 
and  his  alternative  request  for  a  restricted 
driving  permit.   Following  an  administrative 
review  hearing,  I  affirmed  the  decision  of 
the  Secretary  of  State  denying  full 
reinstatement,  but  found  the  decision  denying 
Ball  a  restricted  driving  permit  to  be 
against  the  manifest  weight  of  the  evidence. 
There  was  no  appeal  of  that  decision,  and  the 
Secretary  of  State  issued  Ball  a  restricted 
driving  permit  allowing  him  to  drive  to  and 
from  work  for  90  days.   At  the  end  of  the  90 
day  period,  the  Secretary  of  State  indicated 
the  permit  would  not  be  renewed,  even  though 
Ball  had  done  nothing  wrong  during  the  90  day 
period.   Ball  petitioned  the  Court  to  modify 
the  prior  order  to  direct  the  Secretary  to 
renew  the  permit.   I  ruled  that  the  Secretary 
should  renew  the  permit  unless  there  was 
evidence  that  Ball  had  violated  the 
conditions  of  the  permit  or  the  motor  vehicle 
laws.   The  Appellate  Court  reversed,  ruling 
that  I  had  lost  jurisdiction  and  that  Ball 
would  have  to  begin  again  with  a  hearing 
before  the  Secretary  of  State's  hearing 
officer  and  proceed  through  all  of  the 
administrative  stages  before  seeking  relief 
from  the  Court.   A  copy  of  my  docket  order  is 
attached. 

(n)  St.  Clair  v.  Department  of  Revenue, 
unpublished  order.  No.  4-96-0827  (1997) 
A  copy  of  the  order  of  the  Appellate  Court  is 
attached.   St.  Clair  brought  an 
administrative  review  action  of  a  decision  by 
the  Illinois  Department  of  Revenue  denying 
his  protest  of  a  tax  assessment  for  his 
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failure  to  have  purchased  drug  tax  stamps. 
The  administrative  review  action  was  not 
brought  until  four  years  after  the  Illinois 
Department  of  Revenue  ruling.   However,  in 
that  interval  the  United  States  Supreme  Court 
in  Department  of  Revenue  v.  Kurth  Ranch,  511 
U.S.  767  (1994)  held  that  a  similar  tax 
statute  in  Montana  violated  the  double 
jeopardy  clause's  prohibition  against 
successive  punishment  for  the  same  offense 
and  the  Illinois  Supreme  Court  in  Wilson  v. 
Department  of  Revenue  169  111.  2d  306  (1996) 
ruled  the  Illinois  tax  statute 
unconstitutional  on  double  jeopardy  grounds. 
St.  Clair  claimed  in  his  administrative 
review  action  that  since  the  statute  had  been 
ruled  unconstitutional  on  its  face,  he  should 
be  entitled  to  challenge  the  assessment  at 
any  time.   I  ruled  in  favor  of  St.  Clair, 
granting  his  motion  for  summary  judgment. 
The  Appellate  Court  reversed,  finding  that 
St.  Clair  had  waived  the  issue  by  failing  to 
raise  it  initially  and  by  failing  to  seek 
administrative  review  at  the  time  his  protest 
was  denied.   The  Appellate  Court  also  deemed 
that  St.  Clair  had  paid  the  tax  voluntarily 
since  he  did  not  pay  the  taxes  under  protest 
and  seek  a  court  order  at  that  time  to  enjoin 
transfer  of  his  payment  to  the  State 
Treasury.   A  copy  of  my  docket  order  is 
attached . 


(o)  Rice  V.  AAA  Aerostar .  Inc.  and  State  Farm 
Fire  and  Casualty,  an  unpublished  opinion  as 
of  this  date.  No.  4-97-0488  (1998)   A  copy  of 
the  opinion  is  attached.   Plaintiff  fell  at 
Defendant's  restaurant  and  was  injured. 
Defendant  was  insured  by  State  Farm.   Counsel 
for  Plaintiff,  before  filing  suit,  contacted 
State  Farm  and  discussed  the  incident.   State 
Farm  denied  liability  on  the  part  of  the 
Defendant.   Thereafter  Plaintiff  filed  suit 
and  later  obtained  a  judgment  against 
Defendant.   Neither  Plaintiff,  nor 
Plaintiff's  counsel,  nor  Defendant  notified 
State  Farm  of  the  suit.   After  the  judgment 
was  obtained.  Plaintiff  filed  a  garnishment 
proceeding  against  State  Farm  seeking  to  have 
the  insurance  company  pay  the  judgment. 
State  Farm  moved  for  summary  judgment  and 
filed  an  affidavit  stating  that  State  Farm 
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"was  not  informed  by  plaintiff,  plaintiff's 
attorney,  any  representative  of  Plaintiff,  or 
any  entity  that  Defendant  had  been  served 
with  summons"  for  the  lawsuit.   I  granted 
State  Farm's  motion  for  summary  judgment. 
The  Appellate  Court  ruled  that,  under  the 
facts  of  this  case,  State  Farm  did  not  have 
the  burden  to  try  to  determine  whether  a  suit 
had  been  filed  against  its  insured.   However, 
the  Appellate  Court  reversed  the  award  of 
summary  judgment,  finding  that  the  affidavit 
submitted  in  support  of  the  motion  failed 
adequately  to  address  whether  State  Farm  was 
aware  of  the  lawsuit.   A  copy  of  my  docket 
order  is  attached. 

(p)  Millard  v.  The  Industrial  Commission, 
unpublished  order.  No.  4-96-0271C  (1996) 
A  copy  of  the  order  is  attached.   The 
industrial  commission  made  an  award  of 
temporary  total  disability,  under  the 
Illinois  worker's  compensation  laws,  to 
Plaintiff.   The  commission  also  ordered  that 
the  case  be  remanded  to  the  hearing  officer 
for  further  hearing  on  the  issue  of 
rehabilitation,  but  only  after  the  time  for 
seeking  administrative  review  of  the  award 
for  temporary  total  disability  had  passed. 
On  administrative  review,  I  affirmed  the 
award  of  temporary  total  disability.   On 
appeal,  the  employer  argued,  for  the  first 
time,  that  the  Court  lacked  jurisdiction. 
The  Appellate  Court  ruled  that  the  commission 
was  without  authority  to  allow  appeal  of  the 
temporary  total  disability  award  while 
attempting  to  reserve  the  rehabilitation 
issue.   The  Appellate  Court  found  that  it  and 
the  Circuit  Court  were  without  jurisdiction 
to  review  the  commission's  decision  and 
vacated  the  order  of  the  Circuit  Court  and 
remanded  the  matter  to  the  industrial 
commission.   A  copy  of  my  docket  order  is 
attached. 

(q)  People  v.  Robert  Brown,  unpublished 
summary  order.  No.  4-94-0112  (1995)   A  copy 
of  the  order  is  attached.   Defendant  received 
a  three-year  prison  sentence  following  a  plea 
of  guilty.   Thereafter  he  filed  a  motion  to 
reconsider  the  sentence.   The  same  lawyer  who 
had  represented  the  Defendant  initially 
represented  him  in  connection  with  the  motion 
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to  reconsider.   That  lawyer  failed  to  file  a 
certificate  strictly  complying  with  Supreme 
Court  Rule  604(d)  (saying  that  counsel  has 
consulted  with  the  Defendant,  reviewed  the 
court  file  and  record  of  proceedings,  and 
raised  all  applicable  issues).   I  denied  the 
Defendant's  motion  to  reconsider.   On  appeal, 
the  Appellate  Court  vacated  the  order  denying 
the  motion  to  reconsider  and  remanded  for  a 
new  hearing  after  counsel  filed  the  Rule 
604(d)  certificate.   After  the  case  was 
remanded,  a  new  attorney  was  appointed  for 
the  Defendant.   The  attorney  filed  the  Rule 
604(d)  certificate,  and  the  Defendant  then 
withdrew  his  motion  to  reconsider  the 
sentence.   My  docket  orders  are  attached. 

(r )  People  v.  James  W.  Williams.  Jr.. 
affirmed  in  90  111.  App.  3d  158  (1980), 
reversed  in  87  111.  2d  161  (1981)   In  a 
traffic  case  the  Defendant  filed  a  discovery 
motion  for  the  names  of  those  witnesses  the 
State  intended  to  call  at  trial.   This  motion 
was  allowed  in  accordance  with  an  Illinois 
statute.   The  State  then  moved  for  disclosure 
of  the  names  of  any  potential  witnesses  the 
defense  might  call.   I  allowed  the  State's 
motion.   Defense  counsel  refused  to  comply 
and  was  found  in  contempt  (to  enable  an 
appeal)   The  Defendant  appealed  claiming  that 
the  Supreme  Court  rules  on  discovery  only 
applied  to  felonies  and  that  there  was  no 
discretion  for  the  trial  court  to  order  a 
misdemeanor  defendant  to  provide  a  list  of 
witnesses.   The  Appellate  Court  affirmed, 
finding  a  basis  in  the  case  law  for  the  trial 
court  to  enter  such  a  ruling.   The  Illinois 
Supreme  Court  then  reversed  and  ruled  that 
there  was  no  authority  in  nonfelony  cases  for 
the  Court  to  compel  disclosure  by  a  Defendant 
of  anything  to  the  State.   The  trial  court 
file  has  been  destroyed;  I  cannot  provide  a 
copy  of  my  order. 

(s)  Sutton  V.  Hope  School,  an  unpublished 
order.  No.  4-91-0474  (1992).   A  copy  of  the 
order  is  attached.   I  dismissed  certain 
counts  of  a  wrongful  death  complaint  in  which 
claims  for  damages  for  loss  of  society  were 
brought  on  behalf  of  siblings  of  the 
deceased.   In  ruling,  I  noted  that  I  was 
following  an  Appellate  Court  decision.  Carter 
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V.  Chicago  &  Illinois  Midland  Rv.  Co. .  168 
111.  App.  3d  653,  which  had  held  that 
siblings  could  not  recover  for  loss  of 
society.  While  the  Sutton  case  was  pending 
on  appeal,  the  Illinois  Supreme  Court  changed 
the  law  on  this  point  and  ruled  that  siblings 
could  recover  for  loss  of  society  in  a 
wrongful  death  action  (In  Re  Estate  of 
Finlev) .   The  Appellate  Court  then  reversed 
my  ruling  in  Sutton,  but  in  doing  so  noted 
that  I  had  correctly  followed  the  Carter 
precedent  at  the  time  I  ruled.   A  copy  of  my 
docket  ruling  is  attached. 

(t)  Roach  V.  Springfield  Clinic,  affirmed  in 
223  111.  App.  3d  597  (1997),  reversed  in  157 
111.  2d  29  (1993)   I  made  a  ruling  on  a 
pretrial  motion  that  certain  information 
obtained  by  a  doctor  who  was  investigating 
why  anesthesiologists  were  late  in  getting  to 
an  operating  room  was  privileged  under  an 
Illinois  statute  which  made  certain  data  and 
information  used  in  quality  control  in 
hospitals,  for  improvement  of  patient  care, 
privileged  and  inadmissible.   The  Appellate 
Court  affirmed;  the  Illinois  Supreme  Court 
reversed.   The  Illinois  Supreme  Court 
construed  the  statute  as  affording  the 
privilege  only  to  the  hospital's  committees 
on  peer  review  and  quality  control.   A  copy 
of  my  ruling  is  attached. 

(u)  Laborers'  International  Union  of  North 
America  v.  Human  Rights  Commission, 
Department  of  Human  Rights  and  Helen  Metzger. 
unpublished  opinion.  No.  4-96-0476  (1996) 
A  copy  of  the  opinion  is  attached.   The 
Department  of  Human  Rights  investigates 
complaints  of  discrimination.   It  can  then 
bring  a  complaint  which  is  heard  before  the 
Human  Rights  Commission;  they  are  separate 
state  agencies.   An  attorney  for  the  union 
had  filed  an  appearance  on  behalf  of  the 
union  with  the  Department  while  the 
Department  was  investigating  a  complaint  made 
against  the  union  by  an  employee  (Metzger). 
The  Department  then  filed  a  complaint  with 
the  Commission  and  served  the  complaint  on 
the  attorney  for  the  union,  but  not  on  the 
union  representative.   The  Commission  rules 
required  that  the  complaint  be  served  on  the 
parties.   The  Commission  also  had  a  rule  that 
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an  appearance  by  an  attorney  before  the 
Department,  before  the  filing  of  a  complaint, 
constitutes  an  appearance  before  the 
Commission;  the  Department  had  no  such 
reciprocal  rule.   The  union  filed  a  special 
appearance  before  the  Commission  contesting 
the  jurisdiction  since  the  union 
representative  had  not  been  served.   The 
Commission  denied  the  special  appearance. 
The  union  then  filed  for  injunctive  relief  in 
Circuit  Court  seeking  to  enjoin  the 
proceeding  before  the  Commission  until  the 
union  was  served.   I  entered  the  injunction 
finding  that  the  Commission's  rule  failed  to 
notify  counsel  that  an  appearance  before  the 
Department  would  also  constitute  an 
appearance  before  the  Commission.   The 
Appellate  Court  reversed,  finding  that  this 
rule  did  not  violate  the  union's  right  to  due 
process  and  further  finding  that  there  was  no 
irreparable  harm  to  the  union.   A  copy  of  my 
order  is  attached. 

(v)  People  V.  Eric  Jackson,  unpublished 
opinion.  No.  4-94-0697  (1996)   A  copy  of  the 
opinion  is  attached.   Defendant  was  convicted 
of  first-degree  murder  and  aggravated  battery 
with  a  firearm.   He  raised  issues  on  appeal 
concerning  the  prosecutor's  closing  argument, 
the  introduction  of  certain  items  of 
evidence,  and  the  fact  that  the  aggravated 
battery  conviction  should  be  vacated  since  it 
arose  from  the  same  physical  act  as  the 
murder.   The  conviction  and  sentence  for 
first  degree  murder  were  affirmed,  and  the 
conviction  for  aggravated  battery  was  vacated 
since  it  arose  from  the  same  act  as  the 
murder.   A  copy  of  my  docket  order  reflecting 
the  sentence  is  attached. 

(w)  Bvbee  v.  O'Haqen.  243  111.  App.  3d  49 
(1993)   A  fire  in  a  mobile  home  killed  one 
child  and  injured  others.   The  landlord  was 
sued  under  a  theory  of  strict  liability  for 
violating  an  Illinois  statute  which  required 
that  each  dwelling  place  have  an  approved  and 
operating  smoke  detector  within  fifteen  feet 
of  each  room  used  for  sleeping  purposes.   I 
denied  a  defense  motion  to  dismiss  finding  an 
implied  private  right  of  action  in  strict 
liability  for  a  violation  of  the  smoke 
detector  act.   The  questions  of  whether  there 
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is  an  implied  private  right  of  action  and,  if 
so,  whether  a  strict  liability  claim  can  be 
brought,  were  certified  for  appeal.   The 
Appellate  Court  found  the  existence  of  an 
implied  private  right  of  action,  but  it  is 
founded  on  negligence  rather  than  on  strict 
liability.   A  copy  of  my  ruling  is  attached. 

(x)  People  V.  Alfred  McBride.  unpublished 
order.  No.  4-93-0210  (1994)   A  copy  of  the 
Appellate  Court  order  is  attached.   The 
Defendant  was  convicted  of  first  degree 
murder,  sentenced  to  45  years  in  prison,  and 
given  credit  for  239  days  served.   On  appeal 
he  argued  that  the  sentence  was  excessive  and 
that  he  was  entitled  to  241  days  credit  for 
time  already  served  as  of  the  date  of 
sentence.   The  Appellate  Court  affirmed  the 
conviction  and  the  sentence  but  remanded  with 
directions  that  the  Defendant  be  given  credit 
for  241  days  served  as  of  the  sentencing 
date.   A  copy  of  my  docket  order  is  attached. 

(y)  People  v.  Christopher  Harris,  unpublished 
order.  No.  4-91-0685  (1992)   A  copy  of  the 
Appellate  Court  decision  is  attached. 
Defendant  was  convicted  by  a  jury  of  unlawful 
possession  of  a  controlled  substance  with 
intent  to  deliver.   The  evidence  indicated 
that  a  police  officer  observed  three  men 
huddled  together  looking  at  something.   As 
the  officer  approached,  the  men  stepped  apart 
and  the  Defendant  dropped  an  object.   The 
officer  retrieved  the  object  and  found  it  to 
be  a  piece  of  a  sack  containing  five  clear 
plastic  bag  corners,  with  cocaine,  secured  by 
a  twist  tie.   The  Appellate  Court  ruled  that 
there  was  insufficient  evidence  that  the 
Defendant  intended  to  deliver  the  drugs.   The 
Appellate  Court  reduced  the  conviction  to 
unlawful  possession  of  a  controlled  substance 
and  remanded  the  case  for  a  new  sentencing 
hearing  on  that  offense.   A  copy  of  my  docket 
order  is  attached. 


(3)  People  v.  Wanda  Brandstetter .  Sangamon  County, 
Illinois  Case  No.  80-CF-321,  103  111.  App.  3d  259 
(1982)  A  copy  of  the  portion  of  the  transcript 
containing  my  ruling  in  the  trial  court  is  attached. 
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County  of  Sangamon  v.  Donewald,  Sangamon  County,  Illinois 
Case  No.  86-MR-56.   A  copy  of  my  ruling  in  the  trial  court 
is  attached;  the  ruling  was  not  appealed.   A  similar  ruling 
on  a  related  statute,  that  applied  only  to  Cook  County,  had 
previously  been  affirmed  in  Bovnton  v.  Kusper .  112  111.  2d 
356  (1986). 

16.  Public  Office:   State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

I  was  an  Assistant  State's  Attorney  in  Sangamon  County, 
Illinois  from  September  1973  until  July  1978.   This  was  an 
appointed  position;  I  was  appointed  by  then  State's 
Attorney  C.  Joseph  Cavanagh. 

In  1984,  I  ran  for  election  for  the  position  of 
Circuit  Judge  in  the  Seventh  Judicial  Circuit  (6 
counties:   Sangamon,  Morgan,  Macoupin,  Jersey,  Greene, 
and  Scott).   In  a  close  vote,  I  was  defeated  in  the  general 
election  by  Raymond  L.  Terrell.   The  final  vote  was: 
Terrell— 72,019;  Scott— 70,427  . 

17 .  Legal  Career: 

a.    Describe  chronologically  your  law  practice  and 

experience  after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and 
if  so,  the  name  of  the  judge,  the  court,  and 
the  dates  of  the  period  you  were  a  clerk; 

I  did  not  clerk  for  a  judge. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

I  have  never  practiced  alone.  - 

3.  the  dates,  names  and  addresses  of  law  firms 
or  offices,  companies  or  governmental 
agencies  with  which  you  have  been  connected, 
and  the  nature  of  your  connection  with  each; 

(A)   September  1973  -  July  1978: 
Assistant  State's  Attorney,  Sangamon 
County,  Illinois.   A  new  County  Building 
has  been  built  since  I  served  and  the 
current  address  of  the  office  is: 
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Sangamon  Co.  State's  Attorney's  Office 
Sangamon  County  Complex 
200  South  Ninth 
Springfield,  Illinois  62701 
Phone:   (217)  753-6690 

(B)  July  1978  -  March  26,  1979:   Associate, 
Charles  J.  Gramlich  Law 

Offices.   The  firm  was  then 
located  at  918  East  Capitol, 
Springfield,  Illinois.   It  is  now 
located  at  1019  South  Sixth  Street, 
Springfield,  Illinois  62703,  Phone:  (217) 
525-0520. 

(C)  March  26,  1979  -  December  5,  1988: 
Associate  Circuit  Judge,  Seventh  Judicial 
Circuit.   I  served  as  a  trial  court  judge  and 
officed  in  the  Sangamon  County  Building, 
Eighth  and  Monroe,  Springfield,  Illinois 
62701,  Phone  (217)  753-6733. 

(D)  December  5,  1988  -  Present:   Circuit 
Judge.   I  serve  as  a  trial  court  judge.   My 
office  is  in  the  Sangamon  County  Building, 
Springfield,  Illinois  62701,  Phone  (217) 
753-6733. 

b.  1.  What  has  been  the  general  character  of  your 
law  practice,  dividing  it  into  periods  with 
dates  if  its  character  has  changed  over  the 
years? 

(A)  1973-1978:   The  general  character  of  my 
practice  was  that  of  a  criminal  prosecuting 
attorney.   For  approximately  nine  months  I 
prosecuted  traffic  and  misdemeanors,  while 
also  serving  as  supervisor  of  that  division 
for  roughly  six  of  those  nine  months.   For 
the  next  four  years,  I  was  a  felony  trial 
attorney,  handling  a  wide  variety  of  felony 
prosecutions  (e.g.  burglary,  armed  robbery, 
forgery,  rape,  deviate  sexual  assault,  and 
murder).   I  tried  several  hundred  bench 
trials  in  the  traffic  and  misdemeanor 
division  (we  averaged  three  or  four  per  day). 
In  the  felony  division,  I  prosecuted  roughly 
150-200  cases  including  approximately  45  jury 
trials.   I  also  handled  the  appeals  in  5-10 
cases.   At  the  time  I  left  the  office,  I  was 
the  senior  felony  trial  attorney  (after  the 
State's  Attorney  and  First  Assistant).   The 
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office  employed  10-12  attorneys  in  addition 
to  the  State's  Attorney. 

(B)  1978-1979:   The  general 

character  of  my  practice  was  that  of  a 

general  legal  practitioner. 

This  was  a  three  person  law  firm  which 
engaged  in  general  legal  practice.   I  worked  on  a 
variety  of  matters,  with  some  emphasis  on  real  estate. 
A  major  client  of  the  firm's  was  undertaking  to  develop 
a  planned  urban  development,  and  much  of  my  time  was 
devoted  to  zoning  matters  and  preparation  of  leases  and 
contracts  to  purchase  in  connection  with  that 
development.   I  also  did  a  small  amount  of  criminal 
defense  work  and  some  civil  litigation  (personal 
injury) . 

2.    Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

When  I  was  an  Assistant  State's  Attorney  my 
typical  "clients"  were  the  victims  of  serious 
crimes . 

When  I  was  in  private  practice,  my  typical 
clients  were  one  major  real  estate  developer, 
numerous  people  purchasing  real  estate  (title 
searches  and  opinions),  people  charged  with 
relatively  minor  crimes  and  traffic  offenses, 
and  those  injured  in  auto  collisions. 

c.    1.    Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all?   If  the 
frequency  of  your  appearances  in  court 
varied,  describe  each  such  variance,  giving 
dates . 

I  appeared  in  court  frequently. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts:  Less  than  1% 

(b)  state  courts  of  record:  99+% 

(c)  other  courts:  None 

3.  What  percentage  of  your  litigation  was: 

(a)  civil:  5% 

(b)  criminal  95% 
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4.    State  the  number  of  cases  in  courts  of  record  you  tried 
to  verdict  or  judgment  (rather  than  settled), 
indicating  whether  you  were  sole  counsel,  chief 
counsel,  or  associate  counsel. 

The  number  of  cases  I  tried  to 
verdict  (including  traffic  and 
misdemeanors)  was  at  least 
250.   I  believe  I  was 
associate  counsel  on  5  cases, 
sole  counsel  in  230  cases,  and 
lead  counsel  on  15  cases. 

5.   What  percentage  of  these  trials  was: 

(a)  jury:  24% 

(b)  non-jury:  76% 

18.   Litigation:   Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.   Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.   Give  a  capsule  summary  of  the  substance  of 
each  case.   Identify  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of 
the  case.   Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 

(1)   People  V.  Glenn  Wilson.  Sangamon  County  Case 
No.  76-CF-424.   The  Defendant  was  charged  with 
armed  robbery  and  aggravated  battery.   He  and 
several  juveniles  robbed  and  beat  the  85  year-old 
proprietor  of  a  family-owned  grocery  store.   The 
perpetrators  cut  the  telephone  line  at  the  store, 
robbed  the  victim  at  gunpoint  (taking  all  of  the 
money  from  the  store  and  the  victim's  person,  as 
well  as  the  victim's  heart  medication).   Mr. 
Wilson  then  stuck  his  thumb  in  the  victim's  eye 
and  attempted  to  rip  his  eyeball  out.   Mr.  Wilson 
also  struck  the  victim  in  the  back  of  the  head 
with  the  gun  (causing  a  laceration)  and  left  him 
locked  in  either  an  office  or  meat  cooler.   The 
trial  was  complicated  because  the  victim  picked 
out  someone  other  than  the  Defendant  at  a  police 
line-up,  and  the  State  had  to  use  some  of  the 
juveniles,  who  were  also  involved,  as  witnesses. 
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The  victim's  testimony  was  riveting,  even  though 
he  could  not  identify  the  Defendant;  I  recall  that 
he  had  to  stop  and  take  a  nitroglycerin  tablet 
while  testifying.   I  drafted  the  charges, 
interviewed  the  witnesses  before  trial, 
represented  the  State  at  the  preliminary  hearing, 
the  trial,  and  the  sentencing  hearing.   The 
Defendant  was  convicted  by  a  jury  of  Armed  Robbery 
and  Aggravated  Battery.   He  was  sentenced  to  10-30 
years  for  Armed  Robbery  and  3-9  years  for 
Aggravated  Battery.   The  Appellate  Court  upheld 
the  convictions. 


(a)  Dates  of  representation:  9-20-76  through 

1-6-77 

(b)  Circuit  Court  of  Sangamon  County,  Illinois, 
Honorable  John  Wright,  presiding 

(c)  Counsel  for  State        Counsel  for  Defense 
I  was  sole  counsel       George  H.  Ray 

for  the  State.  200  South  Ninth  Street 

Springfield,  111.  61701 
Phone:   (217)  753-6812 


(2)   People  V.  James  Eddinqton,  Sangamon 
County  Case  No.  75-CF-237.   The  Defendant  was 
charged  with  solicitation  to  murder  a  police 
officer.   The  Defendant  offered  $1,000  to  a 
man  to  kill  an  agent  of  the  Illinois  Bureau 
of  Investigation  who  was  scheduled  to  testify 
against  him  in  a  separate  drug  prosecution. 
The  man  who  received  the  offer  reported  it  to 
police  and  agreed  to  cooperate  with  police 
and  record  the  Defendant's  conversations. 
Tapes  of  conversations  in  which  the  Defendant 
described  how  to  kill  the  officer  were  a 
focal  point  of  both  the  pre-trial  and  trial 
proceedings.   Initially  a  trial  court  judge 
suppressed  the  tapes  on  the  basis  that  they 
were  unclear;  that  ruling  was  overturned  in 
an  interlocutory  appeal.   At  trial  the  tapes 
were  used,  and  the  Defendant  was  convicted  by 
a  jury  of  solicitation  to  commit  murder. 
This  case  was  enormously  important  to  police 
in  Sangamon  County.   The  Defendant  was 
sentenced  to  20-60  years.   I  did  not  handle 
the  pretrial  proceedings  but  was  assigned  to 
prosecute  the  case  just  before  the  trial. 
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The  conviction  was  upheld  on  appeal  by  both 
the  Illinois  Appellate  and  Supreme  Courts. 

(a)  Dates  of  representation:  8-1-77  through 
10-20-77 

(b)  Circuit  Court  of  Sangamon  County, 
Illinois,  Honorable  Ben  K.  Miller,  presiding 


(c)   Counsel  for  State 


Counsel  for  Defense 


Jeanne  E.  Scott  and  Bruce  Beeman 

J.  William  Roberts  413  South  Seventh  Street 

400  South  Ninth  Street,  Springfield,  111.  62701 

Springfield,  111.  62701  (217)  753-4220 

(217)  528-7375 


(3)   People  V.  John  R.  Olson.  Sangamon  County 
Case  No.  76-CF-230.    The  Defendant  was 
charged  with  Murder  for  shooting  to  death  his 
ex-girlfriend's  new  boyfriend.   The  Defendant 
confronted  the  victim  and  the  Defendant's  ex- 
girlfriend  in  her  apartment.   There  the 
Defendant  pointed  a  gun  at  the  victim  and  for 
hours  taunted  him  and  threatened  to  kill  him. 
The  Defendant  forced  the  victim  to  crawl  on 
the  floor,  bark  like  a  dog,  and  beg  for  his 
life.   In  the  end  the  Defendant  put  the  gun 
to  the  victim's  head  and  shot  and  killed  him. 
The  defense  at  trial  was  that  the  gun 
discharged  accidentally.   I  was  able  to 
defeat  that  contention  with  scientific 
evidence  showing  that  the  gun  had  a  heavy 
trigger  pull.  The  Defendant  was  convicted  of 
Murder  and  sentenced  to  14-45  years.   I  was 
the  lead  prosecuting  attorney  and  handled  the 
case  from  the  filing  of  the  initial  charges 
through  trial  and  sentencing.   The  conviction 
was  upheld  on  appeal. 

(a)  Dates  of  representation:  5-17-76  through 
10-26-76 

(b)  Circuit  Court  of  Sangamon  County, 
Illinois,  Honorable  Simon  L.  Friedman, 
presiding. 
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(c)   Counsel  for  State   Counsel  for  Defense 

Jeanne  E.  Scott     Michael  J.  Costello 
James  A.  Grohne     843  South  Fifth  Street 
(Second  Chair)      Springfield,  111.  62703 
200  South  Ninth  St.  (217)  544-5500 
Springfield,  111.  62701 
(217)  753-6690  and 

H.  Carl  Runge,  Jr. 
P.O.  Box  533 

Collinsville,  111.  62234 
(618)  345-7272 


(4)   People  V.  Earl  Krueqer,  Sangamon  County 
Case  No.  75-CF-123.   The  Defendant  was 
charged  with  Murder  in  connection  with  the 
beating  death  of  his  wife.   The  Defendant 
beat  his  wife  in  the  head  with  a  claw  hammer 
with  such  force  that  the  head  of  the  hammer 
flew  off.   He  then  beat  her  with  a  cast  iron 
skillet  until  such  time  that  (according  to 
the  pathologist  who  performed  the  autopsy) 
her  head  was  reduced  to  a  two  dimensional 
object.   The  Defendant  was  mentally  retarded 
and  had  a  lengthy  history  of  alcoholism.   The 
defenses  at  trial  were  an  inability  to  form  a 
specific  intent  due  to  intoxication  and 
insanity.   The  jury  returned  a  verdict  of 
Voluntary  Manslaughter  (a  lesser  included 
offense),  and  the  judge  sentenced  him  to  1-10 
years  in  prison.   I  handled  the  lead  in  the 
prosecution  from  the  time  the  indictment  was 
returned  through  trial  and  sentencing.   The 
conviction  was  upheld  on  appeal. 

(a)  Dates  of  representation:  4-1-75  through 
10-24-75 

(b)  Circuit  Court  of  Sangamon  County, 
Illinois,  Honorable  Simon  L.  Friedman, 
presiding. 
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(c)   COUNSEL  FOR  STATE  COUNSEL  FOR  DEFENSE 

Jeanne  E.  Scott  Walter  Kasten 

Albert  J.  Gardner  844  South  Second  Street 

(Second  Chair)  Springfield,  111.  62704 

A.G.  Edwards  (217)  523-6651 

2941  Greenbriar 

Springfield,  111.  62704 

(217)  546-6112 


(5)  People  V.  Robert  Lindsev,  Sangamon 
County  Case  No.  77-CF-541.   The  Defendant  was 
charged  with  rape  and  deviate  sexual  assault; 
these  offenses  occurred  three  days  after  the 
Defendant  had  been  released  from  the  state 
penitentiary  after  serving  sentences  for 
three  prior  rape  convictions  from  Cook 
County.   The  Defendant  grabbed  a  woman  who 
was  returning  to  her  car  after  an  evening 
meeting  in  downtown  Springfield.   He  forced 
her  into  her  car  at  Jcnifepoint,  drove  down  an 
alley  adjacent  to  the  Salvation  Army  and 
sexually  assaulted  her.   The  incident  was 
witnessed  by  a  retarded  man  who  was  staying 
at  the  Salvation  Army  hospitality  house  and 
looking  out  the  window.   He  testified  that 
the  parties  appeared  to  have  consensual  sex. 
The  Defendant  was  convicted  of  Rape  and 
Deviate  Sexual  Assault  and  was  sentenced  to 
concurrent  terms  of  40-60  years  on  each 
count.   The  conviction  was  affirmed  on 
appeal.   I  handled  the  prosecution  from  the 
filing  of  the  charges  through  sentencing 
(preliminary  hearing,  motions  to  suppress, 
trial  and  sentencing). 

(a)  Dates  of  representation:  9-27-77  through 
4-7-78 

(b)  Circuit  Court  of  Sangamon  County, 
Illinois,  Honorable  Ben  K.  Miller,  presiding 


(c)  Counsel  for  State   Counsel  for  Defendant 

Jeanne  E.  Scott     Bruce  Locher 

John  A.  Mehlick     1212  South  Seventh  St. 

(Second  Chair)      Springfield,  111.  62703 

200  South  Ninth  St.  (217)  528-9546 

Springfield,  111.  62701 

(217)  753-6389 
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(6)   People  V.  Phillip  R.  Donaldson.  Sangamon 
County  Case  No.  75-CF-257.   The  Defendant  was 
charged  with  the  offenses  of  Deviate  Sexual 
Assault,  Aggravated  Kidnapping,  and  Armed 
Robbery.   As  a  woman  was  entering  her  car 
near  the  State  capitol  in  Springfield,  the 
Defendant  jumped  in  beside  her,  placed  a 
knife  to  her  throat  and  forced  her  to  lie  on 
the  seat  of  the  car.   He  then  drove  her  car 
to  a  secluded  place  on  a  county  road  and 
forced  her  to  commit  two  acts  of  oral  sex. 
For  three  hours  he  told  her  he  was  with  "the 
syndicate",  struck  her  in  the  face,  and 
threatened  to  kill  her.   It  was  also  alleged 
that  he  took  some  money  from  her  person  while 
armed  with  the  knife.   The  jury  convicted  the 
Defendant  of  Deviate  Sexual  Assault  and 
Aggravated  Kidnapping,  but  acquitted  him  of 
the  Armed  Robbery  charge.   On  appeal  the 
conviction  for  Deviate  Sexual  Assault  was 
vacated  since  the  Appellate  Court  found  it  to 
be  an  included  offense  in  the  Aggravated 
Kidnapping.    The  Aggravated  Kidnapping 
conviction  was  affirmed.   The  Defendant  was 
sentenced  to  6-18  years.   I  handled  the  case 
for  the  prosecution  from  the  filing  of  the 
charges  through  the  trial,  as  well  as  the 
appeal . 

(a)  Dates  of  representation:  5-28-75  through 
9-29-76 

(b)  Circuit  Court  of  Sangamon  County, 
Honorable  Byron  Koch,  presiding. 

(C)   COUNSEL  FOR  STATE    COUNSEL  FOR  DEFENSE 

Jeanne  E.  Scott     Walter  Kasten 

844  South  Second  Street 
Springfield,  111.  62704 
(217)  523-6651 


(7)  People  vs  Charles  Henson.  Sangamon 
County  Case  No.  76-CF-358 

and 

(8)  People  vs  Stanley  Stiqleman.  Sangamon 
County  Case  No.  76-CF-360. 
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These  cases  were  consolidated  for  pretrial 
proceedings;  however,  they  were  tried 
separately  due  to  the  existence  of  a 
statement  by  Henson  that  implicated  both 
defendants.   The  two  Defendants  climbed 
through  an  open  apartment  window  in  the 
middle  of  the  night  and  awakened  two  young 
women  who  resided  there,  put  scissors  to 
their  necks,  and  sexually  assaulted  them. 
Each  Defendant  personally  sexually  assaulted 
one  victim,  but  each  was  charged  with  both 
rapes  (under  an  accountability  theory  for  the 
one  he  did  not  personally  perform).   Mr. 
Henson 's  defense  was  consent;  he  was 
convicted  by  a  jury  on  all  counts,  including 
two  counts  of  rape,  one  count  of  deviate 
sexual  assault,  and  one  count  of  burglary. 
Defendant  Henson  was  sentenced  to  2-6  years 
for  burglary,  and  8-24  years  on  each  of  the 
other  three  convictions.   The  sentences  ran 
concurrently.   The  convictions  were  upheld  on 
appeal . 

(a)  Dates  of  representation  in  Defendant 
Henson's  case:  9-1-76  through  12-17-76 

(b)  Circuit  Court  of  Sangamon  County, 
Illinois,  Honorable  Simon  L.  Friedman, 
presiding 

(c)  COUNSEL  FOR  STATE    COUNSEL  FOR  DEFENSE 

Jeanne  E.  Scott     George  H.  Ray 

200  South  Ninth  Street 
Springfield,  111.  62701 
(217)  753-6812 


Defendant  Stigleman  was  convicted  by  a  jury  of  all 
counts  filed  against  him,  including  two  counts  of 
rape  and  burglary.   He  was  sentenced  to  2-6  years 
for  burglary  and  7-20  years  for  each  rape 
conviction.   The  sentences  ran  concurrently.   The 
convictions  were  upheld  on  appeal. 

I  handled  the  prosecution  of  both  cases  from  the  filing 
of  the  charges  through  sentencing. 

(a)   Dates  of  representation  in  Defendant 
Stigleman's  case:  8-20-76  through  12-14-76 


30 


762 


(b)   Circuit  Court  of  Sangamon  County,  Illinois, 
Honorable  Harvey  Beam,  presiding 


(c)   COUNSEL  FOR  STATE 
Jeanne  E.  Scott 


COUNSEL  FOR  DEFENSE 

Theodis  Lewis 
200  South  Ninth  Street 
Springfield,  111.  62701 
(217)  753-6392 


(9)   People  V.  Nathaniel  Gregory.  Sangamon  County 
Case  No.  77-CF-374.   The  Defendant  was  charged 
with  one  count  of  rape  and  two  counts  of  armed 
robbery.   He  robbed  the  male  night  managers  of  the 
Springfield  Forum  XXX  Hotel  at  gunpoint  and  then 
locked  them  in  a  room.   He  then  forced  a  female 
night  auditor  into  another  room  and  raped  her.   He 
took  some  identification  from  her  purse  and  told 
her  he  would  come  to  her  home  and  kill  her  and  her 
child  if  she  reported  the  incident.   The  Defendant 
was  arrested  shortly  thereafter,  due  to  an 
incredibly  detailed  and  accurate  description  that 
the  female  victim  provided  to  the  police.   The 
Defendant  was  convicted  by  a  jury  on  all  counts. 
The  sentencing  hearing  had  to  be  redone  because 
the  judge,  on  his  own,  commented  on  arrests  of  the 
Defendant  that  did  not  lead  to  convictions.   At 
the  second  sentencing  hearing  the  judge  increased 
the  sentence,  due  to  an  intervening  crime  that  the 
Defendant  had  committed  in  prison.   Ultimately  the 
appellate  court  simply  modified  the  sentence  and 
affirmed  concurrent  sentences  of  8  years  for  each 
armed  robbery  and  15  years  for  rape.   I  handled 
the  prosecution  from  the  preparation  of  the 
charges  through  the  first  sentencing  hearing. 

(a)  Dates  of  representation:  8-1-77  through 
6-30-78 

(b)  Circuit  Court  of  Sangamon  County,  Illinois, 
Honorable  Harvey  Beam,  presiding 


(c)      COUNSEL  FOR  STATE 
Jeanne  E.  Scott 


COUNSEL  FOR  DEFENSE 

George  H.  Ray 
200  South  Ninth  Street 
Springfield,  111.  62701 
(217)  753-6812 
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(10)   People  V.  Clarence  Neville.  Sangamon 
County  Case  No.  74-CF-20.   The  Defendant  was 
charged  with  and  convicted  by  a  jury  on  three 
counts  of  unlawful  possession  of  motor 
vehicle  parts  with  knowledge  that  the 
identification  numbers  had  been  removed.   The 
case  stands  for  the  proposition  that  the 
Illinois  statute  that  prohibited  possession 
of  such  parts  did  not  place  an  unreasonable 
burden  on  interstate  commerce.   It  further 
stands  for  the  proposition  that  the  statute's 
applicability  only  to  used  car  dealers  did 
not  violate  the  equal  protection  rights  of 
the  used  car  dealer.   I  prepared  the  charges 
and  had  the  lead  role  at  trial  and  sentencing 
for  the  State.   The  Defendant  was  sentenced 
to  two  years  probation  and  fined  $7,500.00. 
The  conviction  was  upheld  on  appeal,  42  111. 
App.  3d  9  (1976). 

(a)  Dates  of  representation:  2-20-74  through 
8-1-74 

(b)  Circuit  Court  of  Sangamon  County, 
Illinois,  Honorable  Simon  L.  Friedman, 
presiding 

(c)  COUNSEL  FOR  STATE    COUNSEL  FOR  DEFENSE 

Jeanne  E.  Scott     Robert  G.  Heckenkamp 
Walter  F.  Farrand   700  East  Adams,  Suite  202 
(Deceased)  Springfield,  111.  62701 

(217)  528-5627 

19.   Legal  Activities:   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal  matters 
that  did  not  involve  litigation.   Describe  the  nature  of 
your  participation  in  this  question,  please  omit  any 
information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived.) 

From  1992  to  the  present  time  I  have  served  on  the  Illinois 
Supreme  Court  Committee  on  Judicial  Conduct.   In  1993,  in 
accordance  with  the  Supreme  Court's  charge  to  the  Committee, 
the  Committee  submitted  proposed  revisions  to  the  Illinois 
Supreme  Court  Rules  on  Judicial  Conduct  relating  to 
political  and  campaign  activities  of  judges,  ex  parte 
communications,  and  disqualification  of  judges.   The 
Committee  also  proposed  adding  a  preamble  to  the  Code.   I 
actively  particip3ted  in  the  committee  discussions  and  in 
the  determination  of  the  language  of  the  rule  changes. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers, 
clients,  or  customers.   Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

I  am  vested  in  the  Illinois  Judges'  Retirement  System. 
Based  on  the  number  of  years  of  service  that  I 
presently  have,  I  would  be  entitled  to  receive, 
beginning  9-1-2008,  an  annual  pension  equal  to  80%  of 
my  current  salary  as  an  Illinois  State  Court  Judge.   I 
also  have  $3,843.49  in  the  Illinois  Municipal 
Retirement  Fund,  representing  four  years  and  eleven 
months  of  service.   This  money  could  be  withdrawn  or 
added  as  reciprocal  service  credit  to  the  amount  I  have 
contributed  towards  the  pension  under  the  Illinois 
Judges'  Retirement  System.   I  intend  to  leave  the  money 
on  deposit  for  use  towards  the  reciprocal  credit 
provision. 

Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.   Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conf licts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

I  will  recuse  myself  in  cases  being  handled  by  the 
Springfield,  Illinois  law  firm  of  Scott  and  Scott  (the 
firm  has  my  uncle  and  two  first  cousins  in  it).   That 
firm  practices  primarily  in  State  Court,  with  the 
exception  of  one  cousin  who  does  a  substantial  amount 
of  bankruptcy  work.   I  am  hopeful  that  the  Federal 
Magistrate  will  be  able  to  handle  any  bankruptcy 
appeals  involving  that  firm. 

I  will  also  disqualify  myself  in  any  of  the  situations 
required  by  28  U.S.C.  455.   In  making  these 
determinations,  I  will  stay  informed  about  my  financial 
interests. 

The  only  potential  conflicts  I  would  anticipate  during 
my  initial  service  would  be  cases  in  which  the 
Springfield  law  firm  of  Scott  and  Scott  represents  one 
of  the  parties. 
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3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during 
your  service  with  the  court?   If  so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 

.  Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

See  the  attached  financial  disclosure  form  required  by 

the  Ethics  in  Government  Act  of  1978. 

5.  Please  complete  the  attached  financial  net  worth  statement 
in  detail  (Add  schedules  as  called  for). 

See  attached. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a 
political  campaign?   If  so,  please  identify  the  particulars 
of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

Yes.   I  was  a  candidate  for  Circuit  Judge  in  the 
Seventh  Judicial  Circuit,  State  of  Illinois  (six 
counties:   Sangamon,  Morgan,  Macoupin,  Scott,  Jersey 
and  Greene)  in  1984.   My  opponent  was  Raymond  L. 
Terrell;  the  final  vote  was  Terrell  —  72,019  and 
Scott  --  70,427. 

In  1988,  I  was  again  a  candidate  for  Circuit  Judge  in 
the  Seventh  Judicial  Circuit,  State  of  Illinois.   My 
opponent  was  Dwight  H.  O'Keefe;  the  final  vote  was 
O'Keefe  --  58,913  and  Scott  --  80,048. 

In  1994,  I  ran  for  retention  to  the  Office  of  Circuit 
Judge  in  the  Seventh  Judicial  Circuit,  State  of 
Illinois.   I  received  "Yes"  votes  to  be  retained  from 
80.81%  of  those  who  voted. 
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Fi.^AlV 


Ps'OMIJs'ATIOIS' 


n-m. n  ,  I  Mifit 


1. -PERSON  REPOKM?)^  .ujut^i^ 
: Scott,    Jeanne   E. 


2.  COURT  OR  ORGA?<IZATION 

U.S.    Dist.    Ct.    Cent.    Dis.    111. 


3-  DATE  OF  RE 

04/03/1998 


:  4.  TIT1.E<-*«*W^  f)   1  r  fi  It  .«.- 

U.S.    District   Judge  Nominee 

S.  REPORT  TVPE  «CHECK  TYPE) 

X    NOMiMA-noN    r.AW/02/1998 

«.  REPORTING  Pt 

01/01/1997 

TO 
03/30/1998 

INTIIAL    ANNUM  FINAL 

,  T.  CHA>IBERS  OR  OFFICE  ADDRESS 

]     732   Sangamon  County  Complex 
■     200   South  Ninth   Street 
Springfield,    111.    62701 

e.  0>-  THE  BASIS  OF  THE  INFORMATION  CONTAINE 
MODIFICATIONS  PERTAINING  THERETO,  IT  IS  I> 
WITH  APPLICABLE  LAMS  AND  REGULATIONS. 

nir^-ip-WTNn  op-Fir-RU                                     hate 

1.   P0SITI01V&  """■^'^  ~M  »-gv< 

POSITION' 

;X       i  NONBORIPOKTABLEPOSmONS.) 

1 


N'AME   OF   ORGANIZATION  /  ENTIT" 


II.     AGREEMEa>»qe»«w«».  ^mi'-rr^i 
DATE 

!  NONENO  RiPOR-TABLE  AGRIEMENTl) 

-  1979 


PARTIES  AND  TERMS 


111.  Judges'  Retirement  System  —  vested  right  to 
future  pension  benefit. 


III.     NON-INVESTMENT  KM^OJOS'*—  >«•  w»v'-»— ' 
DATE  PARTIES  AND  TERMS 

I  NONINO  RiPORTABLE  NONINN'ESTMENT  INCOME) 

1  1996  State  of   111.     (Salary  -  net) 


GROSS  INCO; 

(YOURS,  NOT  SPOUSES- 


70,733.72 


2  1997 


3  1998 


State   of 

111. 

(Salary 

-    net) 

S 

72,820 

63 

State   of 

111. 

(Salary 

-   net) 

$ 

18,514 

83 

Franklin 

Life 

Ins.    Co. 

-   interest    on  policy 

S 

399 

66 

767 


iwvu.  vjr  rtJUOfS  K.tJ\.^nNCj 


FINANCIAL   DISCLOSURESStEP^I^Thne  E 


t 


04/03/1995) 


rv.   REIMBURSEMENTS  AP«I>sPO.IinrS-ODaNG,  food,  enhrtainment. 


SOVRCE  DESCRIPTION 

NON9X>  SUCH  RETOKTABLE  RXIMBUR5EMENTS  OR.  CUTS) 


Exempt 


OTHER  GIFTS 

SOURCE  DESCRIPTION 


1    Exempt 


VI.     LIABILITIES 


;  ,     i  CREDITOR  DESCRIPTION  VALVE  CO 

I   *      I   NOXENORiPOR.TABLELlABlLmES) 


*VALCODE3:J-S15.000OR.LBS  K-SI5.00l'SSO.0O0  1^450,001  TO  SK».000  M>SU»/)OIS2SO:000  N>S250,OOI  J500.000 

(«500.00l  8,000,000    IVa,000,OOI  S5,000.000   P2-S5,000,OOI$2S,000,000   P3-S25,000.0OIS5O,00O.00O   P<-S50,000,00l  OR.  ^tOR£ 
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FrVANCIAL  DISCLOSURE SKa6t»Ofrrnne  E 


Un ^r  KiJ'OR.T 

04/03/1998 


VII.    PA«ES'>'ESTMEXTS  AN'D  ^KBAuSiTS^  st-m^i: 


DESCRIPTION  OF  ASSETS 


IB 

I  INCOME 

IDURJNG 

I  REPORTING 

iPERJOD 


GROSS 
VALUE 
AT  END  OF 
REPORTTS' 


TRANSACTIONS  DURING  REPORTING  PERIOD 


v^>— ^v-»-»» 

|A,vn- 

CO 
DE 

(A- 

(2) 
TYPE 
(EC, 
DIVIDEND 

RENT  OR 

0) 
VAL 
UE 
COD 

E 

0-P) 

(2) 

VALUE 

METW 

OD 

CODE 

(Q-W) 

0) 

TYPE 

(E.C, 

BUY. 

SEU, 

MERCER 

IF  NOT  EXEVITT  FROM  DISCLOSURE 

VUm-WM^-^—^ 

(2) 

DATE: 
MONT 
H- 

(3) 
VAL 
UE 
COD 

GAIN 
COD 

E 

(5) 

IDENTTHOF 
BUYERySniFR 
(IF  PRIVATE 
TKAN&ACTK3N) 

\    NONtt-O  REPORTABLE  INCOMEASSETS.  OR 

1           TR^NSAC^ONS)               1      1 

'.    1  Aluaax     coocon  stock 

JNone 

J 

T 

!    2  ATiT     conroon  itock 

|A       JDividend 

J 

T 

1    3  Ajner.    Express      commcn   stock 

JA      JDivldend 

K 

T 

4  Aaer.    Ge.ll.        Co.        ccirwTior.   stock 

jA      JDivideno 

J 

T       j                     i                          1 

5A-.?  :.ic.      c.-.-tr.  5-cc/. 

A      jDlvidend 

1 

J 

'    i 

i 

6Atl.    Rich.    cOT-cr.   stcck 

Ia       pivldend 

J 

'! 

1 

i 

;  Eexter 

Ir.--.    corr 

or,   stock 

i* 

jDlvidend 

1   ^ 

T                            III 

■     S  Belder 

ccnnor.   s- 

cck 

!a 

;oivlder.d 

1   J 

T       1                     II 

lA       :Divider.d 


11  B,:rlin5ton    Resc.    coir-cr.    stock 

|A 

jEividend 

!    '' 

T      1                     11' 

12  Chtse  Ka.-..1t.-.   cc-ncn   stock 

r 

.Dividend 

1    ^ 

T       1                     j               1 

^15EiettrD.t.Sys.    co.no.   stock 

iA 

, dividend 

^ 

' 

14   EsstM-    Kodak     coa.-5cr.  stock 

JA 

iCividend 
1 

J 

T 

1 
1 

15  General   R£   co.TjTior.  stock 

|A 
1 

iDlvicend 

J 

T 

1 

lo  Intel   coK7.on  stock 

r 

iDlvidend 

J 

T 

1  17  Lee  Ent.    cor.Ton  stock 

r 

Dividend 

J 

T 

I 

I  InoCainCoda:  A-SI.OOOorIss 
(Col  B1.D4)      F-$30.001-S100,0O0 


B-S1.00l-S:.iOO  C-S1,501 -$5,000  I>S5.001-$15.0O0 

G-SlOO.OOl-Sl.000.000        Hl-S1.000,001-$5,000.000       lU-SJ.OOO.OOl  ormore 


E-S15.0O1-S50.OOO 


J  2  V.I  Codes  >JI5.000orleu  K-S13,001-S50.OOO  L-$50.00l-S100,000  M-SI0O,O01-S250.000  N-S250,0Ol-$500.0O0 

i    (ColCl.D3)     OSSOO.OOl-Sl.OOO.OOO        Pl-SI.OOO.OOl-SJ.OOO.OOO  P2-$5.OO0.OO]-$25.OOO,0O0  P3-S23.000.001-$50.000.000  P4-J50,000.001  ormon 


I  3  Val  NUi  Coles   Q- Appraisal 
I    (Col.C2)  L-Book  Value 


R-Coa  (real  csute  only) 
V-OOitr 
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D/^■n  Cf  ivif  JR.7 

I  04/03/1998 


XII.    PAOirsXTESTME.NTS  AND  VJO^dSS-TSf^  S7t0^ii 


!   ■       /^ 

;      DESOUmON  OF  ASSETS 

1 

& 

INCOME 
DURING 
REPORTTNC 
PEIUOD 

c 

CROSS 
VALUE 
AT  END  OF 
REPORTIN 

D 

TRANSACTIONS  DURING  REPORTING  PERJOD 

iiiir  ^w,^-  vrim^- 

0) 

A,vn- 

CO 
DE 

(2) 
TYPE 

DMDENn 

RENT  OR 

0)   |m 

VAL   VALUE 
UE    IMETH 
COD^OD 
E        CODE 
(W    (QW) 

(1) 

IF  NOT  EXEMPT  FROM  DISCLOSURE 

fUm.tV^'mdm^ 

BUY. 
SELL 
MERGER 

(2) 

DATE: 
MONT 
It 

(3) 
VAL 
UE 
COD 

(4) 

CAIN 

COD 

E 

(5) 

tt»^TTTYOF 
BUYERAELLER 
(IF  PRIVATE 
TRANSACTION) 

■    NONtt-O  REPORTABLE  INCOME.AS5ETS,  OR. 
1               TRANSACTIONS)                     |         1 

16  PG4E  esmmon  *tocic                                   lA      jcividend 
1         I 

J           T 

'  19  P«ciieo  conunon  «tock                             lA 

Dividend 

J           T 

1                                                                               1 

;  20  Schlunctrger  conoien  stock                   U       JDividend         J      1     T 

1 

,  21  SW  Airlines   Conner,   stock                      (A 
i 

Dividend 

- 

T       1 

2;Varian  A£5=c.           cor.Tcn  atocic           |A 

Divide.nfi      |   J 

1               1 

1 

1 

23  Kei.-.carter.   Rlty  Ir^vs.    cor.T.cr.             JA       JDivicend 

' 

T 

24  Farm  rental   prop.,    Sangamon  Co.,     B       iRent                  K     1     Q      j                    j              1           j 
'        111.    ,    appraisal    :      2-12-90                          |                                    |              j                     III 

25  Bank  One    (savings)                                     lo       llnterest          L 
■■                                                                                    1          ■ 

T 

1             1 

2i    First   o;  Ajjer.    111.     (savings)          lA       llnterest          K      1      T       1                     1               |            j 

i    1            11       ;     1    1 

2"  First  Natl.    Ea.-.;-C-.-.tl .    111.               A        Interest      |    K      j      T       1                     j               j            i 
(savings    IZZ .                                            \         ',                       III                    '              1           1 

26  Prairie  State  Sank   (  Trust    (CO       13       :Interest      j          j             I                    I              j 

29  ST   Inv   Fos   Inc.      Glbi   6rth    (    Inc    iA        dividend      i    J     1      T       j                     j               1 
'        Fd  CI   E                                                               II                         1           1              1                     II 

30  Putnac      Intl   New  Cpps    Fc      C:    B         IA       iDivldend      |    J      1      T       j                     1 

i     !            ill          I 

31  le.Tfieton  Gr-wtn    Fo   Inc.    CI      1           |a       IDivldend           J           T 

1 

1    ! 

32  Kl  Glbl   Koldings   Fd.    CI   C                   1         (None 

J            T 

33  Kl  Capital    Fund  CI    B 

\       iDividend 

J 

T 

! 

1 

1 

'  3<  Kl  Pacific  Fund  CI      B 

\ 

Dividend 

J 

T 

1 

1 

•  IlnoGainCods  A-JI.OOOorlas                     B-S1.001-S2,J00                  C-$2,301-S5.0O0                       I>-$3.001-S1 5.000                     E-J15.0O1-S50.0OO                   \ 
(CoLBl.D4)      r-S50,001-$100.000              G-SI00,00I-S1.000.000        Hl-$1.0O0.001-S5.0O0,0O0       H2-S5.000,00l  ormore                                                              \ 

:5ValCod«          >S!5,0OOixl=s                    K-S15.0OI-S5O,OOO              L-$50.00I-$100,000              M-S100.001-S250,000            N-S250,0O  I -$500,000 
(Col  C1.D3)     O-S500.00l-Sl.000.0O0        Pl-$1.000,001-S5,000,000  P2-J5.0OO.OOl -$23,000,000  P3-$25,000,001-$50,000.000  P4-$50,000,001  ormore 

3  Val  MU>  Codes   Q-ApprjUal                            R-Coa  (rea 

eaaleool)) 

„.  _   .         .                                                                                                            1 

° 

1 
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VII.   PACHDsfVESTMEXTS  AND  ^^BMSXSt^ sr-tt^* 


DESCRiFIlON  Of  ASSETS 


INCOME 
DURING 
RETORTINC 
I  PERJOD 


CROSS 
VALUE 
AT  END  OF 
REPORTTN 


TRANSACnONS  DURING  REPORTING  PERJOD 


10)  ;  a) 

AVn"    TYPE 
(EC 


(1)       (2)       I  0) 
VAL  I  VALUE  TYPE 
UE     METH  j  (E-C 
COD  OD      I  BLn-. 


o-n 


CODE 


sau 

MERGER 


IF  NOT  EXEMPT  FROM  DISCLOSURE 


(2)        C3)     IC4) 
DATE  I  VAL  I  CAIN 
MONTjUE     |cOD 
H-        |cOD  E 
I 


(5) 

IDENTTTYOF 

BUYER/SELLER 

(IFPRJVATE 

TRANSACTION) 


KONfrO  REPORTABLE  INCOME-ASETS,  OR 

TRANSACTIONS)  I        | 


.  35  Ivy  Inttrnitl    Fd      11      CI   B 


I  36  ST  Invx.    Fd<.   Inc.   Slbl  Cm;.  A      |Diacributl 

i        Markats   Fd  CI  B 


131  Van^ard  Indax     Trust     500   Fd.         A        Dividend 


Tax-F:e<  Inc.    Fd       CI .   A   |a      loividand         J  T 


'  39ML  OiA  Koney  Fund 


'  40  KL  CMA  Tax-«xerrt     Mcney  Fj.-.c 


41  Ml  Retiraner.t  R«a«rvej   Fund    (IRA]  , 


42  ML  Capital   Fd  CI  B    (IRAI 


JA       JEivldar.d      |   K     j     T 


I  43   Putna.-5  Naw  Opp.    Fd  CI   B    IIRAI  |a       ICivldend 


'  4  4  Putnar.  Int.   .Vaw  Opp.    Fc  CI   E  LA       IDividend 

lIR^.i  i  I 


I      ! 


45  Unit  A.MFAC/>I=  Hawaii   NTS  CI  A  « 


lA   -Interest   |  J 


:  46  Intemountaln  Pwr  Agy  Ut  Pwr  Su?  :B 
Rv  Bond  7. It  Jun89  01  Jula/  Ol 


I i  I 


<-IPMl.    Pa  Wtr-Svr  Rev     71   Bene  jA      jIn 

14th  aer  Ju.-.89  0«   OctOl   08 


48  Washington  St  7.05tCl   Bond  Octe9  |a      jinterest      |    J     |     T 
0»  Au?;   05 


4 9  Chi   i;.    Ktr  Rev  Cap  App  7.2tCI 
Bond  Dec89   01   NovlS   05 


:  50  Galveston  Tx  Pub  Impt  Cap  App  B       jinterest 

T.CStCI  Bond  May90  OtMayOl   03 


I  51  Brishton  Hi  Area   Sch   Cat   7.51CI       B        Intereat 
I        SR  1   BondHay90   01   KayOl    15 


,  IbcCiioCoiiaA-SI.OOOorlai  B-SI,001-S2.300  C-R.50I-S5.0O0  I>S},001-S15,aOO  E-$13.001-$SO,000 

\    (COLB1.D4)      F-SJO.OOI-SIOO.OOO  C-SIOO.OOI-SI.OOO.OOO        Hl-Sl.000,00l-S5,000,000       IU-S},000,001  or  ocn 

i  JValCods:         >Sl},OaOorlai  K-SI).00I-S50.000  L-S50,001-SI0a,000  M-S100,00l-$250.000  N-«50,00l-S5O0,000 

I    (ColCI.DS)     OS300.0ai-SI.000.000  Pl-S1.000,0ai-S5.000,000  P}-S3.O0O,OO|.»5,0OO,OO0  P}-S]},0OO.001-S5O,OOO.OO0  P4-SJO.0O0,00l  ormcn 


3  Val  iith  CodsK  Q-Afpaiial 
(CeL  C3)  1<-Badl  Value 


K-Co«  (real  c«ju  only) 
V^Olhar 


771 


FINA>"CIAJL  DISCLOSURE  SFRfit>iOfCTT"''e  «.• 
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\1I.    PAaCWESTMEXTS  AXD  ^B;^^SmXS^sri»4* 


.V4k_W 


DESOUmON' OF  ASSETS 


INCOME 

DURJNG 
IREPORTTNC 
I  PERJOD 


GROSS 
VALUE 
ATENDOF 
REPOR.TIN 


TRANSACTIONS  IXIRJNG  REFOR.T1NC  PERJOD 

ex£nP7 


jO) 

'  C2) 

(1) 

m 

VALUE 

METH 

OD 

CODE 

(Q-W) 

0) 

IF  NOT  EXEMTT  FROM  DISCLOSURE 

^  »•—»■'•'—-                                           ICo     DIVIDEND 

UE 
COD 

E 

0-P) 

(H.C, 
BUY. 
SELL 
MERCER 

(2) 

DATE 
MONT 
H- 

(3) 
VAL 
UE 
COD 

GAIN 
COD 
E 

(5) 

iDENrmfOF 

BUYER/SELLER 
(IF  PRIVATE 
TRANSACTION) 

1    NONftiO  REPORTABLE  INCOME.ASSErS..OR. 
;           I               TRANSACTIONS)                     |        | 

52  Alaska  Enrg?  A-    !Vr  Rv  c«p  App        |b       |lnt«r«st 
T.IICI  Bond  Oc-e9     OiJulOl   06          j         ! 

K 

T 

1 

53  P«nn  Cnvtn  Ctr  Auth  R«v  S«r  A 
1        6.851   Bend  Jan90   0«   SecOl    03 

B       llnterest 

K 

T 

'64  Ind.    Tr»n»n   fin  Auth  Hwy  R«v  A        JB       llnterMt      1    K 
7.3ICI   Bond  Jun90   01      JunOl    Of        |          |                         | 

T 

:  55  TMornton  Ccl    C'SJC:   RrOC-  Bene          B       ;int«r«si          K      1     T       | 
MtrSl   0»D«c01   07                                         j          |                                    1              | 

1 

56  Conn.    S;  Colltge  Stv     Be.no  S«r  A    Ib       |lnt«rest         K 
6.65»CI   Mays;    OiyaylS   10                       |          | 

T       1 

1 

5'  Oak   Lai.-    IL  K-.r-Swr   Rev   6.e%CI        |A       llnteras; 
Ser  A  R-CG  :^r.92      0«OctOl    09                       ; 

J            T 

58  Broward   Cn-.y   Fla   Sen   Dist   RF3G         jB       jlntarast          K      1     T 
:        Bond   6.55»c:   J-jn92      0»Feb;5  9f         |          \                                   \ 

59Charti»rs  Valiay  Pa  Seh  Dis;             U       jinterest         J 
':        6.35ICI      Bend  Jar.   95   OlTetO:    07       1          1 

T 

ec   Jjdsc-  Tax  :;:  Se.i  Eleg     5.85%c:  jA      llnteras;      1    K      1     T      1                    i                        | 
]         RroG  Be.nd  Ktzii    OtFetOl    07                 |          '                         III                     1                          1 

61  Cal   £-.  CPN  KT:C-5.s   Ser   61   YIC   5.51  =       .Interest 

Bend   Sep90   Oi   A-5CI    03                           ,          | 

K      1      T 

1                      1 
1                      1 

62  Mentciir  Pa   Seh   2~  New  Seh  Ser  B      IE       llntereit 
5.75«CI   Bond  Ars93   0%JanO:    If            j          | 

K            T       j                       1                11 

63  HlllseeroLjh  Cr.ty  Fl   L'tl   Ref             IB       llnterest 
Rev7.25%C:  A  Bond   SeF91    01  AugOfe    j          | 

K           T 

'  64  Corpus  Chrlsti   Tx  En   Imp   Rr6.2l       iB       [Interest 
LT  Ecr.d   Cec»7    C«ScvCl    02                       1          1 

K            T 

1 

I          1 
1          1 

1 

1 
1 

1 

I 

1 

I 

,  1  bcOamCodo  A-Sl.OOOorlai                     B-S1,00I-S2.500                  C-$2.50I-S5.000                       I>$J.00I-$15.000                     E-$15,OOl-S30.OOO 
1    (CoLBl.D4)      F-S50.001.S100.000              C-SlOO.OOl-Sl.OOO.OOO        Hl-$1.000.001-S5,000.000       H2-S5,000,001  ornoiT 

jJValCodo:         J-$15.000orl<M                   K-$15.001-$50,0O0               L-S50.OO1-JI0O.OOO              M-$10O.001-K5O,OOO            K-K50.001-$500.00O 
1    (Col  C1.D3)     OSJOO.OOl-SI.OOO.OOO        Pl-$1,000,001-J3,000.000  P3-S5,0O0,OOI-S35.0O0.OOO  P3-S25,0O0.001-S50.0O0.000  P4-J50.0O0.00 1  or  more 

]  3  Val  Mlh  Codet  Q-Appriual                            R-CoO  (real  olate  only)                             S-Anasman                                    TKUih/Maiko 
!    (ColCJ)            V-Book  Value                         V-CXber                                                     W-Eaimatol 
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jDATEOfRIPORT 
FIN'AN'CIAL   DISCLOSTJR^SfHet^O»lTine   E.  04/03/1998 

VIII.      ADDITIOIVAL  IXFORMATIOX  OR  EXPUKAlMV^rniOeKBl) 

NON^NO  ADOmONAL  INFORMATION  OR  EXPIANATTONS) 
The  interest   shown  on   items    46-6<   of  Part  VII   is. original   issue  discount. 
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FINANCIAL  DISCLOSUREsREP,0»lVine  E. 


04/03/1996 


IX.     CERTIFICATION 

IN  COMPLIANCE  WITH  THE  PROVISIONS  OF  28  LLSC  455  AND  OF  ADVISORY  OPINION  NO.  57  OF  THE 
ADVISORY  COMMTTTEE  ON  JUDICIAL  ACTIVITIES,  AND  TO  THE  BEST  OF  MY  KNOWLEDGE  AT  THE  TIME 
AFTER  REASONABLE  INQUIRY,  I  DID  NOT  PERFORM  ANY  ADJUDICATORY  FUNCTION  IN  ANY  LTTIGATION 
DURING  THE  PERIOD  COVERED  BY  THIS  REPORT  IN  WHICH  I,  MY  SPOUSE,  OR  MY  MINOR  OR  DEPENDENT 
CHILDREN  HAD  A  FINANCIAL  INTEREST,  AS  DEFINED  IN  CANON  3C(3XC),  IN  THE  OUTCOME  OF  SUCH 
LmCATlON 

I  CERTIFY  THAT  ALL  THE  INFORMATION  GIVEN  ABOVE  (INCLUDING  INFORAAATION  PERTAINING  TO 
MY  SPOUSE  AND  MINOR  OR  DEPENDENT  CHILDREN,  IF  ANY)  IS  ACCURATE,  TRUE,  AND  COMPLETE  TO  THE 
BEST  OF  MY  KNOWLEDGE  AND  BELIEF,  AND  THAT  ANY  INFORMATION  NOT  REPORTED  WAS  WITHHELD 
BECAUSE  FT  MET  APPUCABLE  STATUTORY  PROVISIONS  PERMITTING  NON-DISCLOSURE 

I  FURTHER  CERTIFY  THAT  EARNED  INCOME  FROM  OUTSIDE  EMPLOYMENT  AND  HONORARL\  AND 
THE  ACCEPTANCE  OF  GIFTS  WHICH  HAVE  BEEN  REPORTED  ARE  IN  COMPLIANCE  WITH  THE  PROVISIONS  OF 
5  UAC  APR  4,  SECTION  501  ET.  SEQ,  5  11S.C  7353  AND  JUDICIAL  CONFERENCE  REGULATIONS 


SIGNATURE. 


,^>U»■^■-f^X- 


^.  y^jt 


DATE  /l/lru/.  1.  /9f^ 


NOTE;         ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIRES  OR  FAILS  TO  FILE  THIS 
REPORT  MAY  BE  SUBJECT  TO  CIVIL 

AND  CRI^UN,^L  SANCTIONS  (5  USC  APP.  4,  SECTION  104). 


FILING  INSTRUCTIONS 

Mail  origioaJ  and  three  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  OfTice  of  the  United  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20544 
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HNANCIAL  STATEMENT 

NET  WORTH 

Provide  a  complete,  current  financial  net  worth  statement  which  itemizes  in  detail  all 
assets  (including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial 
holdings)  ill  liabilities  (including  debts,  mortgages,  loans,  and  other  financial  obligations)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


ASSETS 

LIABILITIES 

-1 

Cash  on  hind  and  in  banks 

130. 

722 

06 

Notes  pavable  to  banks-secured 

0 

US   Government  secunues, add 
schedule 

0 

Notes  payable  lo  banks-unsecured 

0 

Listed  secunues     add  schedule 

935 

298 

76 

Notes  payable  to  relanves 

0 

t'nJisied  secunueS-   add  schedule 

0 

Notes  payable  to  others 

0 

Accounts  and  noits  receivable 

2. 

»85 

00 

Accounu  and  bills  due 

0 

Due  from  relatives  and  friends 

0 

L'npaid  Income  ux 

0 

Due  from  otherf 

:. 

985 

00 

Other  unpaid  ux  and  interest 

0 

Doubtful 

0 

Real  esute  montages 

payable,  add  schedule 

13. 

365 

15 

Reil  esute  montages  receivable 

0 

morua^es  and  other 
hens  payable 

0 

AuiL'<  ini  other  personal  properrv 

16. 

500 

00 

Other  debts-itemiie 

0 

Cash  value-life  insurance 

18. 

344 

89 

Oih:r  jsseis-ilemile 

Rea'  Estate 

i:: 

050 

00 

Total  Liabilines 

13 

365 

IS 

Net  Worth 

I.2I2. 

535 

56 

Toul  Assets 

i.2;5. 

900 

71 

Total  lubiliues  and  net  worth 

1.225 

900 

71 

COVTINGENT  LIABILITIES 

0 

GENERAL  1.SF0R.MAT10N 

As  endo'ser,  comaker  or  fuaranior 

0 

Are  any  assets  pledged''  (add 
schedule) 

No 

On  leases  or  contracts 

0 

Are  you  defendant  m  any  suits  or 
legal  actions'' 

No 

Leeal  Claims 

0 

Have  you  ever  uken  bankruptcy'' 

No 

Provision  for  Federal  Income  Tax 

0 

Oiher  special  debt 

0 

^= 
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Jeanne  E.  Scott 

Schedule  --  Real  Estate 

Description  Value  Moneaee  Balance 

1.  An  undivided  one-half  interest  in  pan  $23,850.00  SO 

of  the  East  Half  of  the  Northeast  Quarter  of 
Section  2 1 ,  Township  1 5  North,  Range  4  West 
of  the  Third  Principal  Meridian,  described  more 
.  particularly  as  follows:  Beginning  at  an  iron  pipe 
marking  the  Southwest  Comer  of  the  East  Half  of  the 
Northeast  Quarter  of  Section  21,  thence  North  00  degrees  03' 
1 5"  West  along  the  Quarter,  Quarter  Section  Line  a  distance 
of  1323.28  feet  to  a  point  on  the  East  Line  of  said  Section  21, 
thence  South  00  degrees  00'  "  East  along  the  Section  Line  a 
distance  of  748.57  feet  to  an  iron  pipe  marking  the  Southeast 
Comer  of  the  Northeast  Quarter  of  Section  2 1 ,  then  North  87 
degrees  55'  05"  West  along  the  Quarter  Section  Line  a 
distance  of  1322.57  feet  to  the  point  of  beginning,  all  in 
Sangamon  Count>'.  Illinois. 

2.  Lot  75  ofMonroe  Park  West  Sixth  Plat,  being  part  of  the  $  98.200.00  $13365.15 

U'est  half  of  the  Southwest  Quarter  of  Section  31, 
Township  16  North.  Range  5  West  of  the  Third  Principal 
.Meridian,  situated  in  Sangamon  County.  Illinois. 


Total:  $122,050.00  $  13365.15 
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Jeanne  E.  Scott 


Schedule  --  Listed  Securities 


1.  Common  Stock 

Ouantitv- 

Description 

Value 

2 1 5  shares 

Alumax  Inc. 

$  9728.00 

200  shares 

AT&T  Corp. 

13150.00 

1 80  shares 

Amer.  Express  Comp. 

16525.00 

1 50  shares 

Amer.  Genl.  Corp. 

9703.00 

200  shares 

AMP  Inc. 

8762.00 

60  shares 

Atl.  Richfield  Co.  Del. 

4717.00 

190  shares 

Baxter  International  Inc. 

10473.00 

240  shares 

Belden  Inc. 

10050.00 

1 60  sh2ires 

Bristol  Myers  Squibb  Co. 

16689.00 

230  shares 

Browning  Ferris  Inds. 

7503.00 

140  shares 

Burlington  Resources  Inc. 

6711.00 

1 00  shares 

Chase  Manhatn.  Corp. 

13487.00 

240  shares 

Electr  Data  Sys.  Corp. 

11010.00 

100  shares 

Eastman  Kodak 

6487.00 

50  shares 

General  RE  Corp. 

11031.00 

140  shares 

Intel  Corp. 

10928.00 

200  shares 

Lee  Enterprises  Inc. 

6712.00 

24  shares 

National  Standard  Co. 

144.00 

360  shares 

PG&E  Corp. 

11880.00 

190  shares 

Pepsico  Inc. 

8110.00 

1 60  shares 

Schlumberger  Ltd. 

12120.00 

420  shares 

Southwest  Airlines  Co. 

12416.00 

1 9  shares 

Tricon  Global  Restmts 

571.00 

120  shares 

Varian  Associates  Inc. 

6645.00 

1 00  shares 

W'eingarten  Rlty  Invs. 

4475.00 

Subtotal: 

S230027.00 

[].  Mutual  Funds 

944.635  shares 

Merrill  LynchCapital  Fund,  CI.  B 

34624.00 

247.839  shares 

Putnam  New  0pp.  Fund,  CI.  B 

13369.00 

842.371  shares 

Putnam  Int.  New  0pp.  Fd.,  CI.  B 

10611.00 

956.000  shares 

Merrill  Lynch  Retirement 
Reserves  Fund 

956.00 

26180.00  shares 

Merrill  Lynch  CMA  Money  FD. 

26180.00 

637.389  shares 

Templeton  Growth  Fd.  Inc.,  CI.  1 

13641.00 

1697.00  shares 

GT  Inv.  Fds.  Inc.  Glbl.  Grth.  & 
Inc.  Fd.,  CI.  B 

15646.00 

1069.00  shares 

GT  Inv.  Fds.  Inc.  Glbl.  Emg. 
Markets  Fund,  CI.  B 

12794.00 
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-2-                                   Jeanne  E.  Scott 

Ouantirv 

Description 

Value 

481  shares 

Ivy  Int.  Fd.  II,  CI.  B 

$4963.00 

669.012  shares 

Merrill  Lynch  Global 

Holdings  Fd.,  CI.  D 

9861.00 

363.401  shares 

Merrill  Lynch  Pacific 
Fund,  CI.  B 

6308.00 

8 179  shares 

Merrill  Lynch  CMA  Tax-Exempt 
Fund 

8170.00 

130.102  shares 

Vanguard  Index  Trust  -  500  Fd. 

13297.73 

360.876  shares 

Pioneer  Tax-Free  Inc.  Fd.,  CI.  A 

4381.03 

Subtotal: 

$  174801.76 

III.  Municipal  Bonds 

50000 

Intermountain  Pwr  Ag\'  Ut  Pwr 

$41608.00 

Sup  Rv  A  7. 1%CI  Jun89  0% 
Jul  01  02 


25000 


Corpus  Christi  Tx  Gn  Imp  8.2% 
Dec87  0%Nov01  02 


20536.00 


50000 


Galveston,  Tex  Pub  Impt  Cap 
App  7.05%CI  May90  0%  MayOl  02 


39996.00 


50000 


California  St  CPN  M-TIGR  1 1% 
8/1/03  5.5%CI  Ser  BI  Aug94  0% 

AuaOl  03 


39891.00 


50000 


50000 


Perm.  Convention  Ctr  At  Rev  Ser  A 
Jan90  0%Sep01  03 


39520.00 


Indiana  Transn  Fin  Auth  Huy  Rev  A    37977.00 
7.3%CI  Jun90  0%  JunOl  04 


5000 


Washington  St  7.05%CI  Oct89  0% 
AugOl  05 


3592.00 


50000 


Chicago  II  Wtr  Rev  7.2%CI  Dec89 
0%  Nov  15  05 


35273.00 


50000 


Alaska  Energ\-  At  Pwt  Rv  Cap 
App  7.1%crOct89  0%  JulOl  06 


34185.00 
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Jeanne  E.  Scott 


Ouanlitv 
50000 


25000 


Description  Value 

Hillsborough  Cnt>'  Fl  Utl  $34479.00 

RefRev7.25%ClASep91 
0%Aug01  06 

Chartiers  Valley  Pa  Sch  Dist  14855.00 

6.35%CI  Jan93  0%  FebOl  07 


25000 


Judson  Tex  Isd  Sch  Bldg  5.85%CI      1 6599.00 
RFDG  Mar94  0%  FebOl  07 


50000 


Thornton  Col.  6.75%CI  RFDG 
Mar91  0%Dec01  07 


32335.00 


50000 


Broward  Cnt>  Fla  Sch  Dist  RFDG      3 1 852.00 
6.55%CI  Jun92  0%  Feb!  5  08 


!5000 


Phil.  Pa  Wtr-Sv\T  Rv  7.0%CI  14th      1 5286.00 
SerJun89  0%Oct01  08 


25000 


Oak  Law-n  II  Wtr-Sw  Rev  6.8%CI     14489.00 
Ser  A  Rf  Jun92  0%  OclOl  09 


40000 


Conn.  St  College  Savings  Ser  A         22534.00 
6.65%CI  Mav92  0%  Mavl5  10 


50000 


Montour  Pa  Sch  Dt  New  Sch  Ser  B    2677 1 .00 
5.75%C1  Aue93  0%Jan01  11 


80000 


Brighton  Mi  Area  Sd  SR  1  Q-SBLF   28692.00 

7.5%  CI  May90  0%  MayO  1  1 5  

Subtotal:       $  530470.00 

Total  Listed  Securities:       $  935298.76 
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III.   GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 

As  an  attorney  I  served  as  guardian  ad  litem  in  four  or  five 
adoption  cases,  without  fee  (approximately  10  hours). 

As  Chief  Judge  I  sent  a  letter  to  members  of  the 
Sangamon  County  Bar  Association  encouraging  pro  bono 
work.  (30  minutes)   (See  attached  letter  and  attached 
response ) 

I  spoke  on  the  judicial  system  at  the  People's  Law 
School  (open  to  the  public),  sponsored  by  minority 
lawyers,  (several  hours) 

I  volunteered  one-half  day  to  work  on  a  Habitat  for 
Humanity  house  (doing  mudding  and  taping  of  drywall). 

I  spoke  at  a  meeting  of  the  Young  Lawyers  of  Sangamon 
County  on  the  importance  of  pro  bono  work.  (1  hour) 

On  four  occasions  I  helped  haul  and  sort  canned  goods 
in  connection  with  a  food  drive  for  food  pantries  in 
Springfield.  (3  hours  on  each  occasion) 

I  have  participated  as  a  judge  in  the  Illinois  State 
Ear  Association's  high  school  mock  trial  program  on  six 
different  occasions  (1/2  day  each  time)  and  donated  one  day 
per  year  for  fifteen  years  for  presiding  at  student  trials 
at  the  University  of  Illinois  College  of  Law's  trial 
advocacy  class. 

I  helped  prepare  and  serve  a  Thanksgiving  dinner  (three 
days  before  Thanksgiving,  1997)  at  the  Sojourn  Women's 
Center  (center  for  battered  women  and  children).  (3  hours) 

The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.   Do 
you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  —  through  either  formal 
membership  requirements  or  the  practical  implementation  of 
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membership  policies?   If  so,  list,  with  dates  of  membership. 
What  you  have  done  to  try  to  change  these  policies? 

I  have  been  a  member  of  the  Altrusa  Club  of  Springfield 
since  1975.   This  service  club  has  never  discriminated 
on  the  basis  of  race  or  religion,  but  until  1987  its 
membership  was  only  open  to  business  and  professional 
women.   I  joined  it  at  a  time  when  women  were  not 
accepted  for  membership  in  clubs  like  Rotary  or  Lions 
Club.   The  Altrusa  Club  of  Springfield  is  a 
not-for-profit  corporation  (organized  under  the  laws  of 
the  State  of  Illinois),  and  it  is  an  affiliate  of 
Altrusa  International,  Inc.   I  have  attached  a  copy  of 
the  Altrusa  Club  of  Springfield's  statement  of  purpose, 
which  was  filed  with  its  Articles  of  Incorporation  in 
1977.   After  the  United  States  Supreme  Court  decision 
(Board  of  Directors  of  Rotary  International  v.  Rotary 
Club  of  Duarte,  481  U.S.  537  (1987),  upholding  a 
California  statute  requiring  Rotary  to  open  its 
membership  to  women,  I  served  on  a  committee  appointed 
by  then  Altrusa  International  president.  Norma  Jean 
Najim,  602  Williams  Blvd,  Springfield,  IL  62704,  (217) 
522-9468,  to  make  recommendations  on  any  needed  changes 
to  the  Altrusa  membership  rules.   I  recommended  that 
the  membership  restriction  of  women-only  be  eliminated, 
and  the  committee  accepted  the  recommendation.   That 
recommendation  was  forwarded  to  the  board  of  Altrusa 
International,  and  the  board  voted  in  July,  1987  to 
open  membership  to  men  as  well  as  women.   Ever  since 
that  date,  all  Altrusa  Clubs  have  been  open  to 
membership  by  men  as  well  as  women.   I  have  attached  a 
booklet  containing  the  By-Laws  and  Policies  of  Altrusa 
International . 

Also,  in  1997,  I  played  golf  in  a  women's  golf  league 
at  The  Rail  golf  course  on  Saturdays  mornings.   The 
Rail  golf  course  is  open  to  the  public.   The  league  ran 
from  May  through  September.   One  could  play  as  often  or 
as  infrequently  as  one  wished  —  by  signing  up  one  week 
in  advance.   I  played  approximately  eight  times. 

Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts? 
If  so,  did  it  recommend  your  nomination?   Please  describe 
your  experience  in  the  entire  judicial  selection  process, 
from  beginning  to  end  (including  the  circumstances  which  led 
to  your  nomination  and  interviews  in  which  you 
participated ) . 

Yes,  there  is  a  selection  commission  in  Illinois  which 
recommends  candidates  for  nomination  to  the  federal 
bench. 
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The  selection  commission  recommended  three  finalists  to 
Senators  Carol  Moseley-Braun  and  Richard  J.  Durbin;  I 
was  one  of  the  three  finalists  recommended  by  the 
commission. 

Around  October  20,  1997,  I  obtained  an  application  form 
from  the  Springfield,  Illinois  office  of  Senator 
Richard  J.  Durbin  for  the  position  of  United  States 
District  Judge  for  the  Central  District  of  Illinois.   I 
completed  the  form  and  sent  it  on  November  13,  1997,  to 
the  Chair  of  the  nominating  commission.   On  December 
27,  I  was  interviewed  in  Springfield,  Illinois  by  the 
members  of  the  nominating  commission;  the  other 
applicants  (8,  I  believe)  were  interviewed  that  day  as 
well.   On  the  evening  of  December  27,  1997,  I  was 
called  at  my  home  and  told  that  I  had  been  selected  as 
a  finalist.   Thereafter,  I  submitted  authorizations  to 
release  tax  returns  to  Senator  Moseley-Braun  and 
forwarded  statements  from  my  doctors  to  Senator 
Moseley-Braun . 

On  January  16,  1998,  I  was  interviewed  at  the  Illinois 
State  Bar  Association's  office  in  Chicago,  Illinois,  by 
a  panel  of  Illinois  attorneys.   They  rated  me 
exceptionally  well  qualified.   On  February  7,  1998,  the 
other  two  finalists  and  I  were  interviewed  by  Senators 
Moseley-Braun  and  Durbin  in  the  Springfield,  Illinois 
office  of  Senator  Carol  Moseley-Braun. 

On  the  morning  of  February  10,  1998,  Senator  Carol 
Moseley-Braun  called  me  at  my  office  and  informed  me 
that  she  and  Senator  Durbin  were  going  to  submit  my 
name  to  the  President  for  the  Springfield  vacancy. 

On  February  18,  1998,  I  received  a  telephone  call  from 
the  White  House  Counsel's  Office  and  was  told  that  I 
would  receive  forms  to  complete.   I  had  several 
telephone  conversations  with  a  Department  of  Justice 
attorney  assigned  to  me,  including  one  on  February  26, 
1998,  which  lasted  2-2  1/2  hours,  in  which  we 
discussed  my  career  to  date.   On  March  5,  1998,  I  was 
interviewed  at  the  Justice  Department  in  Washington, 
D.C.   I  also  delivered  my  responses  to  SF  86  form  and 
the  Supplement  to  that  form. 

On  March  6,  1998,  I  sent  my  responses  to  the  ABA's 
Personal  Data  Questionnaire  to  the  Chair  of  the  ABA 
Committee  on  the  Federal  Judiciary,  and  to  the  Seventh 
Circuit  representative  on  the  ABA's  Standing  Committee 
on  Federal  Judiciary.   I  was  interviewed  by  the  ABA 
representative  on  April  3,  1998,  at  my  office  in 
Springfield,  Illinois.   I  was  also  interviewed  by  the 
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FBI  on  March  10,  1998,  at  my  office  in  Springfield, 
Illinois . 

Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  explain  fully. 

No 

Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.   It  has 
become  the  target  of  both  popular  and  academic  criticism 
that  alleges  that  the  judicial  branch  has  usurped-many  of 
the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  'judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- 
solution  rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities . 

A  Judge  should  rule  upon  the  issues  in  the  case  before 
him  or  her  and  should  not  attempt  to  craft  social 
policy  or  address  far-reaching  problems  that  are  not 
present  in  the  case  before  the  Court.   The  Judge's  role 
is  to  study  the  Constitution,  the  statutes,  and  the 
case  law  and  to  rule  on  the  issues  presented  in  a  given 
case  in  accordance  with  the  law.   The  issues  presented 
in  a  given  case  are  defined  by  the  pleadings,  and  the 
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Judge  should  confine  his  or  her  ruling  to  those  issues. 
It  is  not  appropriate  for  a  judge  to  use  an  individual 
plaintiff  as  a  vehicle  for  imposing  orders  on  broad 
classes  of  individuals  who  are  not  properly  before  the 
Court. 

Judges  also  must  avoid  ruling  on  issues  that  are  not 
ripe  for  ruling.   Those  who  seek  relief  in  Court  should 
be  required  to  meet  traditional  notions  of  standing,  as 
defined  by  the  case  law. 

Judges  should  respect  the  role  of  the  other  branches  of 
government.   It  is  up  to  the  legislative  branch  of 
government  to  make  the  laws.   The  Judge's 
responsibility  is  to  follow  the  Constitution  and  apply 
the  law  in  each  case. 
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State  of  Illinois 

Ciicurr  CouKT 
ScviNTM  JupicuL  Ciictnr 

JiANNi  E.  Scott  CMmn: 

Otcvn  Jvoci  CoiM 

JOMT 

ttTiimi  FiMa  liJrT 

»t  So.  NiPtTn  si»fn  rr^ 

kx»«  417.1                                           May   1,    1994  !!"!;'" 


Dear  SCBA  Member: 

The  Pro  Bono  Cosmittee  of  the  Sangaaon  County  Bar 
Association  has  developed  a  plan  to  provide  pro  bono 
representation  to  indigent  persons  residing  in  Sangaaon 
County.  I  an  %n:iting  you  to  encourage  you  to  support  and 
participate  in  this  Program. 

A  few  years  ago,  the  Illinois  Legal  Needs  Study 
found  that  traditional,  federally-funded  legal  services 
agencies  were  capable  of  meeting  only  twenty  per  cent  of 
the  legal  needs  of  the  poor,  because  of  inadequate 
funding  and  resources.  Here  in  Sangamon  County, 
attorneys  at  the  Land  of  Lincoln  Legal  Assistance 
Foundation,  Inc.,  are  forced  to  turn  away  many  needy 
clients.  Funding  at  the  Federal  and  State  levels  has 
remained  inadequate  to  meet  the  need.  Meanwhile, 
reductions  in  revenue  have  been  exacerbated  by  the 
increasing  cost  of  delivering  legal  services  to  the  poor. 
As  a  result,  there  now  is  only  one  legal  aid  lawyer  for 
every  nine  thousand  indigent  clients  in  the  service 
territory  covered  by  the  Springfield  office  of  the  Land 
of  Lincoln  Legal  Assistance  Foundation,  Inc. 

The  SCBA  Pro  Bono  Program  contemplates  that  each 
lawyer  would  provide  uncompensated  representation  in  only 
one  or  two  cases  per  year.  The  Sangamon  County  Bar 
Association  plans  to  publicize  the  successful  results  of 
the  Pro  Bono  Program.  Thus,  the  public  will  be  informed 
of  the  continuing  efforts  of  our  local  bar  association  to 
be  of  service  to  the  community  as  a  whole. 

Your  help  desperately  is  needed  to  insure  that  the 
courthouse  doors  are  not  barred  to  those  who  lack  funds. 
Please  help  to  make  equal  justice  for  all  a  reality  in 
our  community  by  completing  and  returning  the  enclosed 
Enrollment  Form  today. 


Very  truly  yours. 


C/^cJC' 


Jeanne  £.  Scott 
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LAND  OF  LINCOLN 
LEGAL  ASSISTANCE  FOUNDATION,  INC. 


ecnrnvEonccTOM 

2420  tLOOMER  DRIVE 
ALTON.  ILUNOS  (2002 


ADMINISTRATIVE  O^nct 
227  MISSOURI  AVENUE 

SUITE  am 

EAST  ST.  UOUIS.  ILUNOS  12301 


see  WEST  CAPrroL 

P.O.  BOX  2206 
SPKNGFIEUO,  LUNOtS   67706-2206 


TELirHONC  o^n  ru-iaoo 
TOLL  FREE  (MO)  >t2-M» 
FAX  an*  TOO  017)  m-Utl 


■  CRV1CI  OFFICES 

ALTON 

CMAM^AiaN 

OECATUR 

EAST  ST.  LOUIS 

MATTOON 

MT.  VERNON 

MURFHTStORO 

SFRINQFIELO 


June  9,    1994 

HonoreQjle  Jeanne  E.    Scott 

Circuit  Judge 

Sangamon  County  Building 

7th  Floor 

200  South  9th  Street 

Springfield,  Illinois  62701 

Dear  Judge  Scott: 

Thank  you  very  much  for  your  letter  endorsing  the  Sangamon  County 
Bar  Association's  Pro  Bono  Program.   I  am  informed  by  the  or- 
ganizers of  other  successful  pro  bono  programs  that  support  such 
as  yours  is  critical  to  the  success  of  a  pro  bono  progrzun. 

Your  efforts  are  deeply  appreciated. 

Sincerely, 


)onarasy-»-'  nanrahan 
Directing  Attorney 

DJH:kld 

cc:   Esteban  Sanchez 
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SENATE  JUDICIARY  COMMITTEE  QUESTIONNAIRE 
I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

Full  name  (include  any  former  names  used): 

CARL  JOSEPH  BARBIER 
Address:  List  current  place  of  residence  and  office  address(es): 

Residence:    New  Orleans,  Louisiana    701 31 

Office:  858  Camp  Street 

New  Orleans,  Louisiana   701 30 

Date  and  place  of  birth: 

August  21, 1944  in  New  Orleans,  Louisiana 

Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).   List  spouse's 
occupation,  employer's  name  and  business  address(es). 

I  have  been  married  since  January  21,  1967  to  Peggy  Elizabeth 
McDonald.  Peggy  is  a  homemaker  and  part-time,  self-employed 
bookkeeper.  Her  business  address  is  858  Camp  Street,  New  Orleans, 
Louisiana    701 30. 

Education:  List  each  college  and  law  school  you  have  attended,  including  dates 
of  attendance,  degrees  received,  and  dates  degrees  were  granted. 

Loyola  University,  New  Orleans 
Fall  semester,  1962 
No  degree 

Southeastern  Louisiana  University  (SLU),  Hammond,  LA. 
Spring,  1963  through  Spring,  1966 
Bachelor  of  Arts,  cum  laude 
Awarded  June  4,  1966 

Loyola  School  of  Law,  New  Orleans 
Fall,  1966  through  Spring,  1970 
Juris  Doctor,  cum  laude 
Awarded  May  22, 1970 
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Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and 
organizations,  nonprofit  or  otherwise,  including  firms  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 

Boeing  Company  (Michoud  Facility,  New  Orleans) 
Employed  as  cost  accountant. 
May,  1966  through  September,  1966 

Jefferson  Parish  School  Board 
Employed  as  teacher 
September,  1966  through  May,  1967 

Shell  Oil  Company,  New  Orleans 
Employed  as  accountant 
May,  1967  through  June,  1969 

Louisiana  Court  of  Appeal,  Fourth  Circuit 

Employed  as  law  clerk  to  Judge  William  V.  Redmann 
July,  1969  through  July,  1970 

United  States  District  Court,  Eastern  District  of  Louisiana 
Employed  as  law  clerk  to  Judge  Fred  J.  Cassibry 
August,  1970  through  June,  1971 

Badeaux  and  Discon  (law  partnership),  New  Orleans 

Associate  Attorney,  June,  1971  through  December,  1973 

Badeaux,  Discon,  Cumberland  and  Barbier  (law  partnership) 
Partner,  January,  1974  through  December,  1982 

Law  Offices  of  Carl  J.  Barbier,  New  Orleans 
Sole  Practitioner 
January,  1983  through  December,  1984 

Barbier  and  Cumberland  (law  partnership),  New  Orleans 
Partner,  January,  1985  through  March,  1992 

Law  Offices  of  Carl  J.  Barbier,  New  Orleans 
Sole  Practitioner 
April,  1992  through  August,  1993 

Barbier  Law  Firm,  New  Orleans 

Owner/Attorney,  September,  1 993  to  Present 
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Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

No.  m 

Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee.  M 

1962  -  Academic  partial  scholarship  to  attend  Loyola  University,  New 
Orleans  to  study  journalism  and  public  relations 

1963-66  -  Athletic  scholarship  to   Southeastern  Louisiana   University, 
Hammond,  LA. 

1966  -  Awarded   Rsx^h-'-,,     - /  f^r^-   Honrop   r;,m   in,-'-     *-   _,;>-.     -^^rn 
Louisiana  University,  Hammond,  LA. 

1 970  -  Awarded  Juris  Doctor  degree  cum  laude,  Loyola  Law  School,  New 
Orleans 

1 970  -  Loyola  Law  Review,  member  1 967-70;  associate  editor,  1 969-70 

Alpha  Sigma  Nu  (National  Jesuit  Honor  Society) 

Loyola  Law  School,  Student  Bar  Association:  Honor  Code  Committee 

1 970  -  Accepted  for  Attorney  General's  Honors  Program 

Loyola  Law  School:  Received  awards  for  highest  grades  in  Successions; 
Louisiana  Procedure  I  &  II;  and  Legal  Ethics 


Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and 
dates  of  any  offices  which  you  have  held  in  such  groups. 


Federal  Bar  Association  of  Fifth  Circuit 

United  States  District  Court-  Eastern  District  of  Louisiana 

Appointed  to  Committee  on  Disciplinary  Rules  in  June,  1982 
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Member,  Standing  Committee  appointed  pursuant  to  the  Court's 
Rules  of  Disciplinary  Enforcement  from  August  1984  until  the 
committee  system  was  replaced  in  July  of  1989 

Appointed  as  member  of  Merit  Selection  Panel  to  recommend  to 
the  Court  regarding  reappointment  of  U.S.  Magistrate  on 
Septembers,  1989 

Appointed  as  member  of  committee  to  review  applications  and 
recommend  three  finalists  to  court  for  U.S.  Magistrate's  position. 

Louisiana  State  Bar  Association- 1 970  to  Present 

House  of  Delegates,  1994  to  Present 

Served  as  special  counsel  to  Committee  on  Bar  Admissions  and 
occasionally  to  Committee  on  Professional  Responsibility,  during 
period  of  1 974  to  approximately  1 989  or  1 990. 

Member,  Bench-Bar  Section 
Louisiana  Bar  Foundation-  fellow 

Strategic  Planning  Committee,  1 997-98 
American  Bar  Association  - 

Past  member,  Rules  Procedure  Committee 
New  Orleans  Bar  Association  - 

Guest  on  "It's  The  Law",  television  program  (various  dates) 
Jefferson  Bar  Association  - 

CLE  speaker  (1996) 
Louisiana  Trial  Lavyyers  Association- 

President,  1989-90 

Board  of  Governors,  1 985-  Present 

Executive  Committee,  1987  -  1991 


53-708   99-26 
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Association  of  Trial  Lawyers  of  America 

State  Delegate,  1991-1993 
Academy  of  New  Orleans  Trial  Lawyers 

CLE  Speaker  (annual  "legislative  update"  program) 


1 0.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 


Organizations  that  lobby  public  bodies: 

Louisiana  Trial  Lawyers  Association 

Association  of  Trial  Lawyers  of  America 
Other  organizations: 

Phi  Alpha  Delta  (Alumni)  Law  Fraternity 

Alpha  Sigma  Nu  (Alumni)  (National  Jesuit  Honor  Society) 

Park  Timbers  Homeowners  Association 

Southeastern  Louisiana  University  Alumni  Association 

Loyola  School  of  Law  Alumni  Association 
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English  Turn  Country  Club  (Clubhouse  member)  (copy  of  by-laws 
attached) 

Manhattan  Athletic  Club  (Harvey,  Louisiana) 

Waterbury  Fitness  Center,  Sheraton  Hotel  (New  Orleans) 
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1 1 .  Court  Admission:  List  all  courts  to  which  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain 
the  reason  for  any  such  memberships  lapsed.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to  practice. 

Supreme  Court  of  Louisiana  and  all  inferior  courts 
Admitted  September  11,  1970 

United  States  District  Court 
Eastern  District  of  Louisiana 
Admitted  December  9,  1970 

United  States  Court  of  Appeal 

Fifth  Circuit 

Admitted  April  27,  1971 

United  States  Court  of  Appeal 

Eleventh  Circuit 

Admitted  November  6,  1981 

12.  Published  Writings;  List  the  titles,  publishers,  and  dates  of  books,  articles, 
reports,  or  other  published  material  you  have  written  or  edited.  Please  supply 
one  copy  of  all  published  material  not  readily  available  to  the  Committee.  Also, 
please  supply  a  copy  of  all  speeches  by  you  on  issues  involving  constitutional 
law  or  legal  policy.  If  there  were  press  reports  about  the  speech,  and  they  are 
readily  available  to  you,  please  supply  them. 

Casenote,  Persons-Change  of  Child  Custody-Jurisdiction  and  Venue, 
14  Loyola  Law  Review  256  (1967-68) 

Casenote,    Persons-Divorce-Living    Two    Years    Separate    And   Apart 
Outside  Louisiana-  R.  S.  9:301,  14  Loyola  Law  Review  424  (1967-68) 

Comment,  A  Historical  Comment  On  The  Substantive  Adoption  Law  of 
Louisiana,  15  Loyola  Law  Review  297  (1969) 

April  7,  1996  "Commentary"  article  published  in  the  Sunday  Advocate 
regarding  automobile  insurance  legislation 

May  26,    1996  letter  to  the  editor.   The  Times   Picayune,    regarding 
automobile  insurance  rates 

August  30,  1996  letter  to  the  editor,  The  Times  Picayune,  on  Labor  Day 

April  29,  1997  press  report  in  The  Daily  Review  regarding  debate  on 
automobile  insurance  legislation 
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May  20,  1997  press  report  in  The  Advocate  newspaper  regarding  la\k 
given  to  the  Press  Club  of  Baton  Rouge 

May  27,  1997  letter  to  the  editor  regarding  no  fault  insurance  bill 

June  17,  1997  article  in  The  Advocate  nevi^spaper  regarding  approval  of 
"no  pay,  no  play"  legislation  by  state  Senate. 

June   18,    1997   letter  to  the  editor.   The  Times   Picayune,    regarding 
automobile  insurance/collateral  source  bill 

13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last 
physical  examination. 

My  health  is  excellent.   My  last  physical  examination  was  September  24, 
1997. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of 
each  such  court. 

None. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment 
was  affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings; 
and  (3)  citations  for  significant  opinions  on  federal  or  state  constitutional  issues, 
together  with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the 
opinions  listed  were  not  officially  reported,  please  provide  copies  of  the  opinions. 

This  question  is  not  applicable  to  me  since  I  am  not  and  have  never  been 
a  judge. 


16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

I  was  appointed  as  a  member  of  the  Louisiana  Insurance  Rating 
Commission  in  January,  1992  and  served  a  four  year  term  ending  in 
March,  1996. 
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17.       Legal  Career: 


Describe  chronologically  your  law  practice  and  experience  after 
graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the 
name  of  the  judge,  the  court,  and  the  dates  of  the  period 
you  were  a  clerk: 

I  served  as  a  law  clerk  to  the  Honorable  William  V. 
Redmann,  Louisiana  Court  of  Appeal,  Fourth  Circuit, 
from  July,  1969  through  July,  1970.  I  also  served  as  a 
law  clerk  to  the  Honorable  Fred  J.  Cassibry,  United 
States  District  Court,  Eastern  District  of  Louisiana, 
from  August,1970  through  June,  1971. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses 
and  dates: 

I  practiced  alone  as  a  sole  practitioner  at  234  Loyola 
Avenue,  Suite  630,  New  Orleans,  LA.  701 12,  from 
January,  1983  through  December,  1984.  I  also  prac- 
ticed as  a  sole  practitioner  at  858  Camp  Street,  New 
Orleans,  LA.  70130,  from  April,  1992  through  August 
1993. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices, 
companies  or  governmental  agencies  with  which  you 
have  been  connected,  and  the  nature  of  your  connection 
with  each: 

I  practiced  as  an  associate  attorney  with  the  law  firm 
of  Badeaux  and  Discon,  234  Loyola  Avenue,  New 
Orleans,  LA.  70112,  from  June,  1971  through 
December,  1973.  I  was  a  partner  in  the  law  firm  of 
Badeaux,  Discon,  Cumberland  and  Barbier,  234 
Loyola  Avenue,  Suite  409,  New  Orleans,  LA. 
70112,  from  January,  1974  through  December, 
1982.  I  was  a  partner  in  the  law  firm  of  Barbier  and 
Cumberland,  858  Camp  Street,  New  Orleans,  LA. 
70130,  from  January,  1985  through  March,  1992. 
Since  September,  1993,  I  have  been  senior  partner/ 
owner  of  the  Barbier  Law  Firm,  858  Camp  Street, 
New  Orleans,  LA.  70130. 
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1.  What  has  been  the  general  character  of  your  law  practice, 
dividing  it  into  periods  with  dates  if  its  character  has  changed  over 
the  years? 

During  the  period  from  June,  1971  through  the  end  of  1982,  I 
worked  in  a  small  law  firm,  first  as  an  associate  attorney  and  later 
as  a  partner.  Having  come  to  this  firm  directly  from  a  clerkship  in 
federal  district  court,  I  was  hired  primarily  to  handle  maritime 
personal  injury  litigation  and  trial  work.  At  that  time,  my  practice 
was  concentrated  primarily  in  federal  court.  However,  I  also 
handled  a  variety  of  other  types  of  cases,  including  workers' 
compensation;  longshore  claims;  criminal  cases;  domestic  or  family 
law  matters;  bankruptcies;  social  security  disability  claims;  wills  and 
successions;  incorporations;  as  well  as  a  wide  variety  of  personal 
injury  litigation  in  both  state  and  federal  courts.  During  that  time 
period,  I  also  volunteered  to  represent  indigent  defendants  in  both 
state  and  federal  courts. 

Beginning  in  1974,  I  was  asked  by  the  Louisiana  State  Bar 
Association  to  serve  as  special  counsel  to  its  Committee  on  Bar 
Admissions  and,  occasionally,  its  Committee  for  Professional 
Responsibility.  These  matters  typically  involved  representing  the 
Bar  and  its  committees  when  they  were  sued  in  federal  court  by 
litigants  who  had  either  failed  the  bar  examination  or  were  the 
subject  of  disciplinary  action.  These  cases  often  raised  various 
federal  constitutional  issues.  For  many  years,  I  did  this  work  pro 
bono  and  without  any  remuneration.  Later,  upon  the  insistence  of 
the  then  executive  director  of  the  Bar,  I  received  a  modest  fee  for 
such  work.  I  ended  this  representation  around  1 989  or  1 990  when 
the  structure  of  the  disciplinary  system  began  to  change  and 
eventually  that  role  was  removed  from  the  Bar. 

During  1983  and  1984,  I  practiced  alone  as  a  sole 
practitioner.  I  handled  generally  the  same  types  of  cases  and 
litigation  practice  that  I  had  done  at  the  Badeaux  law  firm.  The 
primary  difference  was  that  there  was  not  as  much  concentration  in 
maritime  cases  and  my  practice  became  more  broadly  based 
personal  injury  cases.  I  also  continued  to  handle  the  various  other 
types  of  civil  cases  described  above,  as  well  as  some  criminal 
matters. 

Beginning  in  1985,  I  began  practicing  in  a  law  partnership 
with  J.  Michael  Cumberland.  Again,  the  nature  of  our  practice  was 
primarily  a  varied  personal  injury  practice,  including  maritime 
personal  injury  litigation;  product  liability;  workers'  compensation; 
longshore  claims;  social  security  disability  claims;  and  other  general 
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civil  practice  in  both  state  and  federal  courts.  This  partnership  was 
dissolved  March  31,  1992. 

Since  April  1,  1992,  I  have  practiced  in  the  same  location 
under  the  firm  name  of  Barbier  Law  Firm.  My  daughter  Kelly 
Barbier  became  associated  with  the  firm  in  1 993.  The  nature  of  our 
practice  is  essentially  unchanged  from  what  it  was  with  the  firm  of 
Barbier  and  Cumberland. 


2.         Describe  your  typical  former  clients,  and  mention  the  areas, 
if  any,  in  which  you  have  specialized. 


During  the  course  of  the  last  26  years  in  private  practice  the 
typical  clients  I  have  represented  have  been  individuals  and 
consumers.  These  individuals  have  come  from  many  different  and 
diverse  backgrounds,  across  the  economic  and  social  spectrum. 
However,  for  the  most  part  my  clients  have  been  primarily  working 
people.  I  have  also  occasionally  represented  and  performed  legal 
services  for  small  companies.  I  also  at  one  time  acted  as  special 
counsel  to  two  separate  committees  of  the  state  bar  association. 

While  I  do  not  have  a  certified  legal  specialty,  I  have 
concentrated  my  practice  primarily  in  maritime  personal  injury  and 
other  personal  injury  litigation. 


1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at 
all?  If  the  frequency  of  your  appearances  in  court  varied,  describe 
each  such  variance,  giving  dates. 

Over  the  course  of  my  26  years  in  private  practice,  I  have 
frequently  appeared  in  court.  Because  of  the  nature  of  my  practice, 
there  have  been  variances  from  year  to  year  in  the  frequency  of 
court  appearances.  However,  during  the  initial  15  or  20  years  of 
practice,  I  would  say  that  I  appeared  in  court  more  frequently  than  I 
have  in  the  last  five  year  period.  During  my  first  15  years  of 
practice,  I  handled  a  substantial  number  of  maritime  personal  injury 
cases  that  were  filed  primarily  in  federal  district  court.  Many  of 
those  cases  were  jury  trials.  I  also  handled  a  number  of  criminal 
cases  in  both  federal  and  state  courts  during  that  time.  I  also  tried 
other  personal  injury  cases  in  state  court.  Over  a  period  of  time, 
the  practice  changed  in  that  there  was  less  concentration  of 
maritime  cases  and  instead  I  developed  a  broader  type  of  civil  law 
practice.  I  continued  to  appear  in  court  on  a  regular  basis,  although 
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not  as  frequently  as  before.  Of  course,  numerous  court 
appearances  were  related  to  discovery  matters,  and  pre-trial  motion 
practice  in  cases  that  were  successfully  concluded  either  through 
settlement  negotiation  or  formal  mediation  before  trial. 

2.         What  percentage  of  these  appearances  was  in: 

(a)  federal  courts  -  35% 

(b)  state  courts  of  record  -  60% 

(c)  other  courts  -  5% 

[Note:  These  percentages  represent  my  best  estimate  of  my 
appearances,  if  averaged  over  the  entire  26  years  of 
practice.  For  the  first  15  or  20  years,  the  percentage  for 
federal  court  was  higher;  for  the  last  five  years,  it  has  been 
lower.] 


3.  What  percentage  of  your  litigation  was: 

(a)  civil  -  95% 

(b)  criminal  -  5% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to 
verdict  or  judgment  (rather  than  settled),  indicating  whether 
you  were  sole  counsel,  chief  counsel,  or  associate  counsel. 

I  have  not  maintained  statistics  or  data  on  the  exact 
number  of  cases  that  I  have  tried  to  verdict  in  each  of 
the  26  years  of  practice.  This  number  varied 
significantly  from  one  year  to  the  next,  due  to  the 
nature  of  my  practice  over  such  a  long  period  of  time. 
However,  I  can  state  that  I  did  try  more  cases  to 
verdict  during  the  first  15  or  20  years  of  my  practice 
than  I  have  during  the  last  five  year  period.  My  best 
estimate  would  be  that  I  tried  three  or  four  cases  to 
verdict  per  year,  on  average,  during  that  first  15  or  20 
year  period.  In  approximately  50%  of  those  cases  I 
acted  as  chief  counsel.  In  the  remaining  50%  of  the 
cases,  I  acted  as  sole  counsel.  During  the  last  five 
year  period,  I  have  averaged  one  or  two  trials  per 
year.  About  half  of  those  were  as  chief  counsel  and 
the  other  half  as  associate  or  co-counsel. 
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5.        What  percentage  of  these  trials  was: 

(a)  jury  -  40% 

(b)  non-jury  -  60% 

[Note:  This  is  my  best  estimate  for  the  percentages  of 
jury  and  non-jury  trials  when  averaged  over  26  years 
of  practice.] 


18.  Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  have 
personally  handled.  Give  the  citations,  if  the  cases  were  reported,  and  the 
docket  number  and  date  if  unreported.  Give  a  capsule  summary  of  the 
substance  of  each  case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the  litigation  and  the  final 
disposition  of  the  case.     Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the 
case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and 
of  principal  counsel  for  each  of  the  other  parties. 


(1)       LANKFORD  J.  MCILWAIN  VS.  PLACID  OIL  COMPANY.  472  F.2d  248 
(S'"  Cir.  1973): 

Trial  Judge:  Fred  J.  Cassibry,   Section  E,   United  States 
Disthct  Court,  Eastern  District  of  Louisiana. 

Chief  Counsel  for  Plaintiff:  Reginald  T.  Badeaux,  Jr. 
P.O.  Box  1735 
Covington,  LA.  70434-1735 
504-893-4905 

Counsel  for  Placid  and  Penrod: 

William  K.  Christovich, 

601  Poydras  Street,  Suite  2300 

New  Orleans,  LA.  70130 

504-561-5700 

Counsel  for  McDermott:      John  R.  Peters,  Jr. 

201  St.  Charles  Avenue 
48*''  Floor 
504-582-8183 
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I  acted  as  co-counsel  at  trial  with  Regniald  T.  Badeaux,  who 
was  chief  counsel  at  the  trial.  Our  client,  Mr.  Mcllwain,  was 
employed  as  a  driller  by  Penrod  Drilling  Company.  He  sustained 
serious  personal  injuries  when  he  fell  through  an  unsecured  grating 
on  a  platform  owned  by  Placid  Oil  Company.  The  platform  had 
been  built  by  McDermott.  The  factual  issue  at  trial  was  whether 
the  section  of  grating  had  not  been  welded  during  original 
construction  or  had  somehow  broken  loose  due  to  subsequent 
neglect.  A  Jones  Act  suit  was  filed  against  Penrod  on  the  grounds 
that  as  Mr.  Mcllwain's  employer  it  owed  a  non-delegable  duty  to 
provide  a  safe  place  to  work.  Placid  was  sued  as  the  platform 
owner  for  negligence  and  for  strict  liability  under  Louisiana  law  for 
the  defect  or  vice  in  its  structure.  McDermott  was  sued  for  failing  to 
properly  construct  the  platform.  The  case  was  tried  to  a  jury  over 
several  days. 

There  were  several  interesting  legal  issues  in  the  case. 
First  was  whether  or  not  the  platform,  located  offshore  on  the  outer 
continental  shelf,  was  a  "building"  within  the  meaning  of  La.  Civil 
Code  article  2322,  which  provided  for  strict  liability  for  vices  or 
defects  in  buildings.  Another  issue  was  the  liability  of  Penrod,  as 
the  Jones  Act  employer,  for  failing  to  provide  Mcllwain  a  safe  place 
to  work,  even  though  the  accident  occurred  on  someone  else's 
premises.  The  jury  found  Penrod  and  Placid  both  negligent  and 
also  found  Placid,  as  owner  of  the  platform,  strictly  liable. 
McDermott  was  absolved  of  any  negligence.  The  jury  awarded  Mr. 
Mcllwain  $300,000  in  damages.  Penrod  and  Placid  appealed  the 
jury  verdict,  which  was  ultimately  affirmed  by  the  Fifth  Circuit  Court 
of  Appeals  in  January,  1973.  My  participation  in  the  case  included 
substantial  pre-trial  preparation,  preparing  the  pre-trial  order, 
preparing  jury  charges,  preparing  for  and  assisting  in  examination 
of  witnesses,  assisting  in  preparing  the  opening  and  closing 
statements.  I  also  researched  and  assisted  in  writing  the  appellate 
brief. 

This  case  was  later  cited  and  relied  upon  by  the  Louisiana 
Supreme  Court  in  the  landmark  case  of  Olsen  v.  Shell  Oil 
Company.  365  So.2d  1285  (La.  1979)  for  the  proposition  that  a 
fixed  offshore  drilling  platform  constituted  a  "building"  under  La. 
Civil  Code  art.  2322  for  purposes  of  imposing  strict  liability  on  its 
owner. 
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(2)  IN  THE  MATTER  OF  AROSITA  SHIPPING  COMPANY,  CIVIL  ACTION 
NO.  92-3181;  C/W  :  DINOT  V.  AROSITA  SHIPPING  CO.,  CIVIL  ACTION 
NO.  94-525;  AMERICAN  RIVER  TRANSPORTATION  CO.,  V.  S  S  KAVO 
KALIAKRA,  CIVIL  ACTION  NO.  92-1103,  SECTION  "T",  UNITED 
STATES  DISTRICT  COURT,  EASTERN  DISTRICT  OF  LOUISIANA 

Trial  Judge:  G.Thomas  Porteous,  Jr.,  United  States  District  Judge, 
Section   "T",    United    States    District   Court,    Eastern    District    of 
Louisiana 

Co-Counsel  for  personal  injury  claimants: 

Fernand  L.  Laudumiey,  III 

839  St.  Charles  Avenue 

Suite  306 

New  Orleans,  LA.  70130 

504-581-3610 

Frank  M.  Buck,  Jr. 

1 100  Poydras  Street 

Suite  2600 

New  Orleans,  LA.  70163 

Counsel  for  Arosita  Shipping  Company: 

Ashton  R.  O'Dwyer,  Jr. 

Brandon  E.  Mary 

2100  Pan-American  Life  Center 

601  Poydras  Street 

New  Orleans,  LA.  70130 

504-586-1241 

Counsel  for  American  River  Transportation  Company: 

Andre'  J.  Mouledoux 

650  Poydras  Street 

Suite  21 50 

New  Orleans,  LA.  70130 

504-595-3000 

Counsel  for  Compass  Condo  Corporation: 

Terrence  C.  Forstall 
730  Camp  Street 
New  Orleans,  LA.  70130 
504-566-1801 
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This  was  a  maritime  limitation  action  arising  out  of  a  collision  which 
occurred  on  the  Mississippi  River  in  March,  1992,  between  a  Greek  tanker 
and  a  fleet  of  barges  moored  on  the  river.  My  client  was  Randy  Dinot,  a 
young  man  who  was  a  welder  in  the  barge  fleet  and  who  sustained  a  back 
injury  when  he  fell  while  running  off  the  barges  moments  before  the 
collision. 

By  the  time  the  case  was  referred  to  me,  the  vessel  owner  had  filed 
a  limitation  action  in  federal  court.  I  immediately  filed  a  formal  claim  on 
behalf  of  my  client  in  the  limitation  proceeding.  There  were  a  number  of 
other  personal  injury  claimants  as  well  as  property  damage  claims  by  the 
fleet  and  barge  owners.  Some  of  the  personal  injury  claimants  had 
separate  damage  suits  in  state  court,  which  were  automatically  stayed  as 
a  result  of  the  filing  of  the  limitation  action  by  the  vessel  owner.  Although 
there  was  no  formal  committee,  I  took  the  lead  among  counsel  for  the 
personal  injury  claimants.  I  researched,  prepared  and  filed  a  motion  to  lift 
the  stay,  which  would  allow  the  personal  injury  claimants  to  pursue  their 
individual  claims.  After  considering  our  memoranda  and  oral  arguments, 
the  federal  district  judge  granted  our  motion  to  lift  the  stay. 

Individual  suits  on  behalf  of  all  of  the  personal  injury  claimants  were 
filed  in  state  court.  Named  as  defendants  were  the  owners  and  operators 
of  the  Greek  vessel,  as  well  as  the  local  compulsory  pilot  who  was  at  the 
wheel  at  the  time  of  the  collision.  Despite  the  obvious  lack  of  diversity  of 
citizenship,  the  vessel  owner  nevertheless  removed  the  case  to  federal 
court,  alleging  that  we  had  no  valid  claim  against  the  non-diverse  pilot. 
This  required  me  to  prepare  and  orally  argue  a  motion  to  remand  the  case 
to  state  court.  The  district  court  denied  our  motion  to  remand.  A  notice  of 
interlocutory  appeal  was  filed.  Ultimately,  because  of  the  delays  involved, 
counsel  for  the  personal  injury  claimants  decided  to  dismiss  the  appeal 
and  proceed  in  the  federal  limitation  action. 

A  great  deal  of  discovery  ensued,  including  depositions  of  all  of  the 
15  or  so  personal  injury  claimants,  the  operators  of  the  vessel,  other 
witnesses,  expert  marine  surveyors,  coast  guard  investigators,  etc.  At  that 
point,  counsel  for  the  vessel  owner  requested  mediation  of  the  personal 
injury  claims,  on  an  individual  or  case  by  case  basis.  My  client's  case  was 
chosen  as  the  first  to  be  mediated.  The  mediation  occurred  on  May  11, 
1995  and  Mr.  Dinot's  claim  was  settled  for  $325,000.  Eventually  all  of  the 
personal  injury  claims  were  settled  and  the  case  proceeded  to  trial  solely 
on  the  property  damage  claims  and  the  limitation  action.  The  trial  judge 
denied  limitation  to  the  vessel  owner  and  held  the  vessel  solely  at  fault  in 
causing  the  collision. 
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(3)       WILDA  PEAR  V.  LABICHE'S,  INC..  301  So.  2d  336  (La.  1974): 

Trial  Judge:  Hon.  Thomas  C.  Wicker,  Jr.,  24"^  Judicial  District  Court 
for  Jefferson  Parish,  Louisiana 

Counsel  for  defendants:      Herschel  L.  Abbott,  Jr. 
South  Central  Bell 
365  Canal  Street 
New  Orleans,  LA.  70130 
504-528-7000 

I  was  sole  counsel  for  the  plaintiff,  Wilda  Pear,  in  this 
interesting  case.  My  client  was  a  customer  at  an  appliance  store. 
She  sat  in  a  metal  folding  chair,  which  collapsed,  causing  Mrs.  Pear 
to  fall  to  the  floor  and  to  injure  her  back.  The  case  was  tried  to  the 
Court  in  March  1973.  At  trial,  the  defendant  was  unable  to  produce 
the  actual  chair,  which  apparently  had  been  thrown  away.  The  only 
evidence  as  to  what  may  have  caused  the  chair  to  collapse  was 
testimony  of  someone  who  looked  at  the  chair  immediately  after  the 
accident  and  observed  a  worn-out  rivet,  which  was  not  apparent 
until  after  the  chair  broke. 

The  trial  court  found  that  the  store  was  not  liable  because 
the  worn-out  rivet  could  not  have  been  reasonably  discovered  even 
if  an  adequate  inspection  had  been  done  prior  to  the  accident.  We 
appealed  this  decision  and  argued  that  the  store,  as  owner  and 
custodian  of  the  chair,  should  be  held  liable  under  La.  Civil  Code 
article  2317,  which  provided  for  strict  liability  for  defective  "things"  in 
one's  custody.  Alternatively,  we  argued  that  the  doctrine  of  "res 
ipsa  loquitur"  should  have  been  applied  by  the  trial  court  to  hold  the 
store  responsible.  The  court  of  appeal  rejected  our  arguments  and 
affirmed  the  trial  court.  We  then  applied  for  a  writ  of  review  to  the 
Louisiana  Supreme  Court.  Writs  were  granted  and  the  case  was 
fully  briefed  and  argued  before  the  Supreme  Court.  The  Supreme 
Court  held  that  the  doctrine  of  res  ipsa  should  have  been  applied 
and  that  the  defendant  had  failed  to  overcome  its  burden  to  exclude 
all  other  possible  causes  for  the  chair's  collapse.  The  Court 
unanimously  reversed  the  lower  courts  and  remanded  the  case 
with  instructions  to  render  judgment  for  Mrs.  Pear. 

The  significance  of  this  case  is  that  the  "strict  liability" 
argument  I  made  was  adopted  by  the  Louisiana  Supreme  Court  the 
very  next  year  in  Loescher  v.  Parr.  324  So.2d  441  (1975),  a 
landmark  case  written  by  the  late  Justice  Albert  Tate,  who  later 
became  a  judge  on  the  federal  Fifth  Circuit  Court  of  Appeals. 
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(4)       UNITED  STATES  V.  JOHN  EDWARD  KIRSCH,  III 
493  F.  2d  465  (5'"  CIr.  1974): 

Trial  Judge:  Hon.  James  A.  Comiskey,  United  States  District  Court, 
Eastern  District  of  Louisiana  (now  retired  and  serving  as  president 
of  Bank  of  Louisiana,  300  St.  Charles  Avenue,  New  Orleans, 
70130,  telephone  504-592-0600) 

Counsel  for  United  States:  Steven  A.  Mayo,  Assistant  U.S. 

Attorney     (current     address     or 
phone  number  is  unknown;  last 
known  address  is  below) 
U.  8.  Attorney's  Office 
500  Camp  Street 
New  Orleans,  LA.  70130 
504-680-3000 

I  was  appointed  by  the  court  to  represent  John  Kirsch,  who 
had  been  charged  by  the  government  with  violation  of  18  U.S.C. 
Appendix  §  1202(a)  by  being  a  convicted  felon  in  possession  of  a 
firearm.  The  primary  issue  raised  at  trial  was  the  illegality  of  the 
stopping  and  frisking  of  Mr.  Kirsch  by  the  arresting  police  officers. 
We  argued  that  the  frisking,  which  led  to  discovery  of  the  firearm, 
was  unconstitutional  under  the  guidelines  set  forth  by  the  United 
States  Supreme  Court  in  Terry  v.  Ohio,  392  U.S.  1,  88  S.Ct. 
(1968).  A  motion  to  quash  was  filed  before  trial.  The  trial  court 
conducted  an  evidentiary  hearing  and  overruled  the  motion. 

The  case  proceeded  to  trial  before  a  jury  in  federal  court. 
The  trial  court  allowed  admission  of  the  firearm  and  the  testimony 
of  the  police  officers  relating  to  the  stop  and  frisk.  We  again 
objected  to  this  evidence  and  also  objected  to  several  of  the  court's 
jury  instructions,  including  failure  to  instruct  the  jury  that  the 
government  had  to  prove  that  the  firearm  had  been  transported  in 
interstate  commerce.  The  jury  convicted  Mr.  Kirsch  and  he  was 
sentenced  to  five  years.  We  appealed  the  conviction  and  the 
matter  was  briefed  and  argued  to  the  Fifth  Circuit  Court  of  Appeals, 
which  reversed  Mr.  Kirsch's  conviction  and  remanded  the  case. 
The  charges  were  subsequently  dropped  for  lack  of  evidence. 
The  basis  for  the  Fifth  Circuit's  holding  was  that  the  investigating 
officer  had  admitted  he  was  not  in  fear  of  his  life  when  he  stopped 
Mr.  Kirsch  and  had  no  basis  to  believe  that  Kirsch  was  armed  or 
dangerous  at  the  time  of  the  frisk.  Therefore,  the  Court  found  the 
frisk  to  be  unconstitutional  under  Terry. 
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(5)       SINGLETON  V.  LOUISIANA  STATE  BAR  ASSOCIATION,  413  F.Supp. 
1092(E.  D.  La.  1976): 

Trial  Court:  Statutory  three-judge  court.  Composed  of  Circuit  Judge 
Wisdom,  and  District  Judges  Christenberry  and  Boyle 


Counsel  for  Plaintiffs:  Willie  J.  Singleton,  Pro  Se 

Current  address: 
4050  Linwood  Avenue 
Shreveport,  LA.  71108 
318-621-9400 

Ernest  Lee  Caulfield,  Pro  Se 
Current  address  unknown 

Co-Counsel  for  Louisiana  State  Bar  Association: 

Alvin  R.  Christovich,  Sr.  (deceased) 

M.  Truman  Woodward,  Jr.  (deceased) 

I  acted  as  co-counsel  on  behalf  of  the  state  bar  association. 
Plaintiffs  were  unsuccessful  bar  applicants  who  sued  under  the 
Civil  Rights  Act  seeking  declaratory  and  injunctive  relief,  as  well  as 
damages,  for  alleged  unconstitutional  administration  of  the 
Louisiana  bar  examination.  Plaintiffs  alleged  violation  of  their 
constitutional  rights  of  due  process  and  equal  protection  of  law  due 
to  (1)  failure  to  provide  an  appeal  or  hearing  to  a  failing  applicant; 
(2)  destruction  of  examination  papers  before  notification  to  failing 
applicants;  and  (3)  failure  to  provide  objective  written  criteria  for 
grading. 

I  was  primarily  responsible  for  preparing  pleadings  and  legal 
research.  Extensive  discovery  was  conducted  and  I  prepared  and 
filed  a  motion  to  dismiss  and/or  for  summary  judgment.  The 
constitutional  issues  were  thoroughly  briefed  and  orally  argued  to 
the  three-judge  panel.  The  court  granted  defendant's  motion  for 
summary  judgment.  Writing  for  a  unanimous  court.  Circuit  Judge 
Wisdom,  held  that  (1 )  the  general  and  specific  criteria  employed  in 
grading  the  bar  examination  were  satisfactory  and  that  plaintiffs' 
real  complaint  was  with  the  essay  type  examination,  which  had 
been  uniformly  found  to  be  valid;  (2)  due  process  did  not  require  a 
hearing  or  review  for  a  failing  applicant  in  light  of  the  built-in 
"internal  review"  used  by  the  committee  on  bar  admissions  and  the 
liberal  opportunity  afforded  applicants  to  retake  the  examination; 
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(3)  for  the  same  reasons,  the  destruction  of  the  examination  papers 
before  notification  did  not  offend  constitutional  requirements. 

The  significance  of  this  case  is  that  it  upheld  the  integrity  of 
the  Louisiana  bar  examination  and  the  validity  of  the  procedures 
used  to  administer  and  grade  the  examination.  This  decision  was 
cited  in  a  number  of  later  cases  when  unsuccessful  bar  applicants 
challenged  the  Louisiana  bar  examination  on  constitutional 
grounds. 


(6)       LORRAINE  S.  PREVOST  V.  NEW  ORLEANS  PUBLIC  SERVICE,  INC., 
357  So.  2d  1371  (La.  App.  4'*'  Cir.  1978): 

Trial  Court:  Hon.  Paul  P.  Garofalo,  Division  G,  Civil  District  Court 
for  the  Parish  of  Orleans,  Louisiana. 

Counsel  for  defendant:       Floyd  F.  Greene 

(current  address  or  phone  unknown) 

formerly: 

New  Orleans  Public  Service,  Inc. 

(now  known  as  Entergy) 

639  Loyola  Avenue 

New  Orleans,  LA.  70113 

504-576-4000 

I  was  sole  counsel  for  the  plaintiff,  Lorraine  Prevost,  who 
was  injured  while  riding  as  passenger  on  a  transit  bus.  Defendant 
denied  liability.  After  pre-trial  discovery,  the  case  proceeded  to  trial 
before  a  jury.  We  presented  evidence  at  trial  which  proved  the 
accident  was  caused  by  the  bus  driver  negligently  turning  the 
vehicle  too  sharply,  striking  a  high  curbing  and  throwing  Mrs. 
Prevost  from  her  seat. 

The  more  interesting  issues  in  the  case,  however,  were 
related  to  the  medical  issues.  Mrs.  Prevost  had  undergone  a 
lumber  myelogram  that  suggested  a  possible  ruptured  disc. 
Surgery  was  recommended.  When  the  surgery  was  performed, 
however,  the  surgeon  found  the  disc  itself  appeared  normal.  The 
only  abnormal  finding  by  the  surgeon  was  described  as  a  "hot" 
nerve  root,  meaning  the  lumber  nerve  root  at  that  level  was 
chronically  inflamed  or  irritated.  Through  the  use  of  an  expert  in 
neurosurgery,  who  reviewed  the  medical  records  and  the  operative 
report,  we  were  able  to  prove  Mrs.  Prevost  suffered  a  partially 
herniated  or  protruded  disc  in  the  accident,  causing  the  nerve  root 
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at  that  level  to  become  irritated  or  inflamed.  By  the  time  the  surgery 
was  performed  a  year  later,  the  disc  itself  had  healed  and  the 
protrusion  had  receded.  However,  as  a  result  of  the  initial  injury, 
Mrs.  Prevost  was  left  with  a  chronic  and  painful  condition  for  which 
there  was  no  surgical  treatment  available.  The  jury  found  the  bus 
company  liable  and  awarded  $300,000  to  Mrs.  Prevost.  The 
defendant  appealed  and  the  judgment  was  affirmed  on  appeal. 


(7)        J.  W.  O'BRYAN  V.   FOLK  CONSTRUCTION  COMPANY,  594  So.2d  900 
(La.  App.  4**'  Cir.  1992): 

Trial  Court;  Hon.  Emile  E.  Martin,  III,  25""  Judicial  District  Court  for 
Plaquemines  Parish,  Louisiana 

Co-counsel  for  plaintiff:       Terry  A.  Bell 
P.  0.  Box  460 

Belle  Chasse,  LA.  70037-0460 
504-392-5403 

Counsel  for  defendant:        Wilton  E.  Bland 

650  Poydras  Street 

Suite  2150 

New  Orleans,  LA.  70130 

504-595-3000 

I  was  chief  counsel  at  trial  for  the  plaintiff,  J.  W.  O'Bryan. 
Mr.  O'Bryan  was  injured  while  working  as  a  "shoreman"  for  the 
defendant  dredging  company  on  a  project  to  rebuild  earthen  dykes 
near  the  mouth  of  the  Mississippi  River.  Mr.  O'Bryan  seriously 
injured  his  knee  when  he  slipped  and  fell  while  ashore,  helping  to 
secure  sheets  of  visquene  on  a  rock  levee.  He  was  paid  state 
workers'compensation  benefits  by  his  employer.  After  investigating 
the  case,  I  determined  that  Mr.  O'Bryan  might  qualify  as  a  seaman 
under  the  Jones  Act.  A  suit  was  filed  alleging  that  Mr.  O'Bryan  was 
a  member  of  the  dredge  crew,  and  that  he  was  injured  due  to  his 
employer's  negligence  in  not  providing  a  safe  place  to  work.  There 
were  multiple  issues  raised  by  the  defendant  in  this  case.  After 
discovery  was  completed,  the  defendant  moved  for  summary 
judgment  on  seaman  status.  The  trial  court  denied  this  motion  and 
the  defendant  applied  for  a  writ  of  review  to  the  Fourth  Circuit  Court 
of  Appeal.  The  appellate  court  considered  the  application  and  our 
opposition,  and  then  denied  the  writ.  The  case  proceeded  to  trial  to 
the  court.     The  trial  court  rendered  judgment  in  plaintiffs  favor, 
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finding  Mr.   O'Bryan  to  be  a  seaman,  the  defendant  guilty  of 
negligence  and  awarding  $364,000  in  damages. 

The  evidence  presented  at  trial  convinced  the  trial  court  that 
O'Bryan  met  the  requirements  for  seaman  status  under  the  Jones 
Act,  46  U.S.C.  §  688,  as  interpreted  by  the  federal  Fifth  Circuit  in 
Offshore  Company  v.  Robison.  266  F.2d  769  (5"'  Cir.  1959)  and 
Barrett  v.  Chevron.  USA,  inc..  781  F.2d  1067  (S""  Cir.  1986). 
Although  Mr.  O'Bryan  was  classified  as  a  "shoreman"  and  worked 
primarily  on  shore,  the  thai  court  concluded  that  the  evidence 
supported  a  finding  that  plaintiff  also  performed  a  number  of  duties 
aboard  the  dredge  boat  and  spent  approximately  half  of  his  time 
aboard  the  dredge.  The  court  further  noted  that  all  of  plaintiffs 
duties,  even  those  ashore,  contributed  to  the  mission  and  function 
of  the  dredge.  The  judgment  was  affirmed  on  appeal. 


(8)       WILSON  V.  COMPASS  DOCKSIDE,  INC.,  635  So.  2d  1 171  (La.  App.  4'" 
Cir.  1994): 

Trial  Court:  Hon.  Gerald  P.  Federoff,  Division  E,  Civil  District  Court 
for  Orleans  Parish,  Louisiana 

Counsel  for  defendants:      Paul  N.  Vance 

201  St.  Charles  Avenue 

36"^  Floor 

New  Orleans,  LA.  70170 

504-523-2600 

I  acted  as  chief  counsel  for  the  plaintiff,  Charles  Wilson,  in 
this  Jones  Act  case.  The  suit  was  vigorously  defended  on  several 
issues,  including  whether  an  accident  had  even  occurred.  There 
was  substantial  pre-trial  discovery.  At  trial,  defendant  alleged  that 
Mr.  Wilson  had  undergone  unnecessary  surgery.  The  main  issue 
at  trial  was  whether  or  not  the  lumbar  fusion  performed  on  Mr. 
Wilson  was  causally  related  to  his  on  the  job  accident.  The 
defendant  alleged  an  intervening  accident. 

The  case  was  tried  to  the  court  in  1992.  The  trial  court 
rendered  judgment  initially  finding  that  the  fusion  was  not  caused 
by  the  accident.  We  applied  for  a  new  trial,  pointing  out  that  the 
two  treating  physicians  had  clearly  testified  that  the  surgery  was 
based  on  objective  medical  findings  and  related  to  the  accident  on 
the  vessel.  The  new  trial  was  granted  and  the  trial  court  rendered 
judgment  for  the  plaintiff  in  the  amount  of  $322,000. 
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On  appeal,  the  defendant  raised  several  issues.  The 
primary  issue  was  again  whether  the  trial  court  was  correct  in 
finding  that  the  surgery  was  related  to  the  accident.  This  involved 
discussion  of  the  proper  standard  for  appellate  review  in  a  Jones 
Act  case  brought  in  state  court.  The  defendant  also  argued  that 
plaintiff  had  failed  to  mitigate  his  damages  by  engaging  in  improper 
conduct  after  the  accident.  Issues  were  also  raised  as  to  the 
general  damage  award  and  whether  the  trial  court  had  properly 
awarded  prejudgment  interest.  After  briefing  and  oral  arguments, 
the  Court  of  Appeal  affirmed  the  trial  court's  judgment.  The 
Louisiana  Supreme  Court  denied  supervisory  writs. 

Before  the  judgment  the  defendant  employer  filed  for 
protection  from  creditors  in  bankruptcy  court.  We  were  compelled 
to  pursue  collection  from  the  surety  on  the  appeal  bond.  Ultimately, 
the  marine  insurer  agreed  to  pay  $500,000  to  satisfy  the  final 
Judgment  in  full,  with  interest  and  costs. 


(9)  WILLIAM  L.  DESILVEY,  JR.  V.  OCEAN  DRILLING  &  EXPLORATION 
COMPANY,  CIVIL  ACTION  NO.  77-1669,  SECTION  B,  UNITED 
STATES  DISTRICT  COURT,  EASTERN  DISTRICT  OF  LOUISIANA 

Trial  Judge:  Hon.  Frederick  J.  R.  Heebe,  United  States  District 
Judge 

Counsel  for  Defendants:    John  E.  Galloway 
701  Poydras  Street 
Suite  4040 

New  Orleans,  LA.  70139 
504-525-6802 

Peter  L.  Hilbert,  Jr. 
643  Magazine  Street 
New  Orleans,  LA.  70130 
596-2767 


I  served  as  sole  counsel  for  the  plaintiff,  William  DeSilvey  in 
this  Jones  Act  and  general  maritime  case.  DeSilvey  was  employed 
by  the  defendant  ODECO  as  a  rig  electrician.  He  was  assigned  to 
and  worked  on  several  different  offshore  drilling  vessels.  In  1976, 
Mr.   DeSilvey  was  sent  to  Hiroshima,   Japan  as  an  electronics 
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technician  to  complete  the  installation  of  electronics  gear  aboard  a 
newly  constructed  drilling  vessel,  the  "OCEAN  BOUNTY". 

One  of  the  main  issues  in  the  case  was  seaman  status. 
Defendant  contended  that  the  vessel  had  not  been  completed  and 
thus  was  not  a  "vessel  in  navigation"  for  purposes  of  either  the 
Jones  Act  or  general  maritime  law.  Defendant  moved  for  summary 
judgment  on  the  issue  of  status.  After  conducting  a  great  deal  of 
discovery  on  the  issue,  we  were  able  to  show  that  at  the  time  of 
Mr.  DeSilvey's  injury,  the  vessel's  hull  was  completed  and  it  was 
floating  in  the  Inland  Sea  of  Japan  during  the  final  construction 
phase.  Mr.  DeSilvey  participated  in  sea  trials  after  his  arrival.  The 
vessel  had  received  an  interim  certificate  from  the  American 
Bureau  of  Shipping.  The  vessel's  owner,  ODECO,  had  accepted 
delivery  of  the  vessel  from  the  shipyard  although  all  construction 
and  outfitting  of  the  vessel  had  not  been  completed.  Summary 
judgment  was  denied. 

The  case  went  to  trial  before  a  jury  in  federal  court  in  May, 
1980.  In  addition  to  the  issues  of  status  and  liability,  there  was  a 
serious  issue  as  to  whether  and  to  what  extent  this  accident  might 
have  aggravated  a  pre-existing  back  condition  suffered  by  Mr. 
DeSilvey.The  jury  found  Mr.  DeSilvey  was  a  seaman  at  the  time  of 
his  injury,  found  the  defendant  negligent  and  awarded  $300,000  in 
damages.  The  defendant  filed  an  appeal.  Appellate  briefs  were 
prepared  and  filed.  While  awaiting  oral  argument,  the  case  was 
settled  for  nearly  judgment  value. 


(10)  GRAHAM  REID  V.  WATERCRAFT,  INC.,  CIVIL  ACTION  NO.  80-2126, 
SECTION  J,  UNITED  STATES  DISTRICT  COURT,  EASTERN  DISTRICT 
OF  LOUISIANA  (CONSOLIDATED  WITH  JAMES  V.  WATERCRAFT, 
CIVIL  ACTION  NO.  80-0762) 

Trial  Judge:  Hon.  Patrick  Carr,  United  States  District  Judge,  Section 
"J",  Eastern  District  of  Louisiana 

Co-counsel  for  Plaintiff,  Graham  Reid:     John  G.  Discon 

424  N.  Causeway  Blvd. 

#A 

Mandeville,  La.    70448 

504-835-6435 
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Counsel  for  Plaintiff,  Jesse  E.  James: 


Donald  R.  Brown 
P.  O.  Box  2837 
Monroe,  LA.  71207 
318-388-4176 


Counsel  for  Watercraft,  Inc. 


Counsel  for  Texaco,  Inc. 


Donald  Hoffman 

Robert  Siegel 

650  Poydras  Street 

Suite  2100 

New  Orleans,  LA.  70130 

504-523-1385 

Robert  M.  Contois,  Jr. 

201  St.  Charles  Avenue 

50'^  Floor 

New  Orleans,  LA.  70170 

504-582-8282 


I  was  chief  counsel  for  plaintiff,  Graham  Reid.  Mr.  Reid  was 
injured  when  an  "escape  capsule"  manufactured  by  the  defendant 
Watercraft  fell  unexpectedly  from  a  Texaco  owned  platform 
approximately  60  feet  to  the  waters  of  the  Gulf  of  Mexico.  Reid  and 
two  others  had  just  boarded  the  escape  capsule  for  a  safety  drill. 
They  did  not  intend  to  lower  or  release  the  capsule.  I  was  primarily 
responsible  for  conducting  substantial  discovery.  Since  Mr.  Reid's 
injuries  appeared  to  be  the  more  serious,  I  took  the  lead  in 
prosecuting  the  suit.  Mr.  Reid  had  suffered  fractures  of  both  ankles 
and  had  required  fusion  of  one  of  his  ankles. 

At  trial,  both  sides  presented  expert  testimony.  Our  experts 
testified  that  the  probable  cause  of  the  accident  was  a  defective 
design  of  the  safety  pin  on  the  capsule's  release  mechanism. 
Because  of  the  unsafe  design,  the  pin  could  vibrate  and  turn  to  a 
position  that  would  allow  it  to  come  out  of  its  intended  position 
which  served  to  prevent  the  release  handle  from  being  moved.  In 
normal  use,  the  capsule  would  first  be  lowered  to  the  water  and 
then  the  safety  pin  would  be  removed  and  the  release  lever 
activated  to  release  the  capsule  from  its  lines.  None  of  the  men  in 
the  capsule  had  intended  to  lower  or  release  the  capsule.  Yet,  it 
released  while  still  hanging  60  feet  above  the  water.  Despite  the 
seriousness  of  the  injuries,  the  defendants  offered  nothing  in 
settlement. 
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The  consolidated  cases  were  tried  to  a  jury  in  federal  court  in 
February,  1982.  After  a  trial  which  lasted  several  days,  the  jury 
returned  a  verdict  finding  Watercraft,  Inc.  liable  and  awarding  Mr. 
Reid  damages  in  excess  of  $400,000.  Texaco  was  exonerated 
from  any  liability.  Although  Watercraft  filed  notice  of  appeal,  it  paid 
the  judgment  before  bhefs  were  filed. 


1 9.  Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  thai  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation  in  this  question,  please  omit 
any  information  protected  by  the  attorney-client  privilege  (unless  the  privilege  has  been 
waived.) 


Beginning  in  1974,  I  was  asked  to  act  as  special  counsel  for  the 
Committee  on  Bar  Admissions,  which  administers  the  bar 
examination  in  Louisiana  for  the  Louisiana  Supreme  Court  and  the 
Louisiana  State  Bar  Association.  In  the  first  one  or  two  cases,  I 
was  co-counsel  with  two  distinguished  past  presidents  of  the  state 
bar,  Truman  Woodward  and  Alvin  Christovich,  Sr.,  both  now 
deceased.  Later,  I  acted  as  sole  counsel.  Typically,  these  cases 
were  brought  in  federal  court  by  unsuccessful  bar  applicants.  The 
cases  usually  raised  various  constitutional  issues,  often  involving 
due  process  and/or  equal  protection  principles. 

Later,  I  was  also  asked  to  serve  on  occasion  as  special  counsel  to 
the  Committee  on  Professional  Responsibility,  which  at  that  time 
was  responsible  for  investigation  and  enforcement  of  disciplinary 
rules  against  members  of  the  bar.  These  cases  were  also  usually 
brought  in  federal  court  and  alleged  various  constitutional  theories. 
The  disciplinary  function  has  now  been  removed  from  the  bar 
association  and  now  is  under  the  Office  of  Disciplinary  Counsel, 
directly  responsible  to  the  Supreme  Court.  A  few  of  the  cases  I 
handled  were  before  the  Louisiana  Supreme  Court  and  involved 
requested  waivers  by  foreign  trained  law  graduates  seeking 
permission  to  sit  for  the  bar  examination. 

During  the  time  I  was  doing  this  work,  I  defended  at  least  30 
different  lawsuits  of  the  types  described  above,  primarily  in  federal 
court.  For  the  most  part,  these  cases  involved  pretrial  discovery, 
pre-trial  motion  practice,  and  a  great  deal  of  legal  research  and 
writing.  Often,  these  cases  were  resolved  on  motions  for  summary 
judgment,  although  there  were  a  few  that  involved  either  trial  or 
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formal  hearings  in  court.  A  number  of  these  cases  were  appealed 
to  the  federal  Fifth  Circuit  and  I  was  required  to  research  and  write 
the  appellate  briefs.  During  this  period,  I  was  asked  on  many 
occasions  to  provide  advice  and  counsel  to  the  Commitees  on 
various  legal  issues.  As  a  result  of  this  work,  a  body  of 
jurisprudence  developed  which  upheld  the  integrity  of  the  bar 
examination  and  the  validity  of  the  grading  procedures. 

From  August,  1984  until  July,  1989,  I  served  as  a  member  of  the 
Standing  Committee  appointed  by  the  Judges  of  the  Eastern 
District  of  Louisiana  pursuant  to  the  Rules  of  Disciplinary 
Enforcement.  This  committee  conducted  preliminary  investigations 
and  hearing  when  a  disciplinary  complaint  was  filed  against  a 
member  of  the  Eastern  District  Bar.  Recommendations  were  then 
submitted  to  the  Court  which  made  the  ultimate  decision  on 
whether  to  take  disciplinary  action  against  the  attorney.  I  served  on 
this  Committee  until  that  system  was  replaced  in  July,  1 989. 

In  1989,  I  was  appointed  by  the  Judges  of  the  Eastern  District  as  a 
member  of  a  Merit  Selection  Panel  to  recommend  to  the  Court 
regarding  the  appointment  of  a  U.S.  Magistrate.  This  involved 
soliciting  and  reviewing  a  large  number  of  applications,  interviewing 
approximately  ten  of  the  applicants,  and  then  recommending  three 
finalists  to  the  Court.  In  the  same  year,  I  also  served  on  a  similar 
panel  that  solicited  comments  from  the  bar  and  public  regarding  the 
performance  of  a  sitting  U.S.  Magistrate.  The  panel  reviewed  the 
comments  received  and  the  Magistrate's  record  and  then  made  a 
recommendation  to  the  Court  regarding  reappointment. 

From  1 994  to  the  present,  I  have  served  as  a  member  of  the  House 
of  Delegates  of  the  Louisiana  State  Bar  Association.  I  was 
elected  to  this  position  by  the  memoers  of  the  bar  in  Orleans 
Parish.  This  body  meets  semi-annually  to  vote  on  resolutions  to 
recommend  by-law  changes  or  other  action  to  the  Board  of 
Governors  or  to  the  Louisiana  Supreme  Court. 

In  1998, 1  became  a  member  of  the  Strategic  Planning  Committee 
of  the  Louisiana  Bar  Foundation.  The  Foundation  is  funded  by 
voluntary  contributions  from  members  of  the  bar,  as  well  as  lOLTA 
funds,  with  the  cooperation  of  Louisiana  banks.  I  am  presently 
working  as  a  memtjer  of  a  subcommittee  to  establish  a  speaker's 
bureau  to  educate  and  inform  the  public  of  the  work  of  the  Foun- 
dation. 
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FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock  options,  uncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business  relationships,  professional 
services,  firm  memberships,  former  employers,  clients  or  customers.  Please 
describe  the  arrangements  you  have  made  to  be  compensated  in  the  future  for 
any  financial  or  business  interest. 

Because  of  the  nature  of  my  practice,  all  of  my  fees  are  contingent 
based  upon  successful  completion  of  each  client's  case.  For  those 
cases  that  are  pending  at  the  time  of  my  appointment,  I  anticipate 
that  at  the  conclusion  of  the  case  I  will  be  reimbursed  for  any  case 
related  expenses  and  advances  made  on  behalf  of  the  client  while  I 
handled  the  case.  I  estimate  that  amount,  for  all  cases,  to  be 
approximately  $200,000.00  as  of  the  present  time. 

As  a  part  of  my  practice,  it  is  occasionally  necessary  for  a  client  to 
borrow  money  in  order  to  obtain  medical  or  hospital  treatment.  On 
those  occasions,  if  the  client  has  no  other  source  of  funds,  I  will 
arrange  with  my  bank  to  loan  such  funds  to  the  client.  To  meet 
these  needs,  I  have  had  a  long  standing  line  of  aedit  with  Hibernia 
National  Bank  in  New  Orleans.  In  order  to  make  these  loans,  the 
bank  requires  that  I  co-sign  the  loan.  While  the  case  is  pending,  I 
advance  on  a  periodic  basis  the  sums  necessary  to  pay  the  interest 
on  the  loan.  Upon  successful  conclusion  of  the  case,  the  client 
reimburses  my  office  for  the  advanced  interest  payments  and  pays 
off  the  principal  loan  amount  to  the  bank.  At  the  present  time  the 
total  amount  of  outstanding  loans  against  the  line  of  credit  is 
approximately  $86,000.00.  If  any  of  these  clients'  cases  are 
pending  at  the  time  of  my  appointment,  I  anticipate  that  the  loans 
will  be  paid  out  at  the  time  of  successful  completion  of  each  case. 
Although  I  would  remain  personally  liable  for  repayment  of  the 
loans  as  a  co-signer,  I  do  not  anticipate  having  to  pay  the  loans 
personally  in  view  of  my  past  experience  which  has  always  resulted 
in  the  client  paying  off  the  loan  upon  conclusion  of  the  case.  I 
anticipate  that  the  attorney  who  assumes  responsibility  for  handling 
the  case  after  my  appointment  would  also  assume  responsibility  for 
advancing  the  periodic  interest  payments. 

I  anticipate  that  I  will  be  entitled  to  receive  a  share  of  the  attorneys 
fees  earned  in  the  cases  that  are  pending  at  the  time  of  my 
appointment.  I  understand  that  such  shares  must  fairly  represent 
the  proportion  of  the  work  I  have  done  on  each  case  prior  to  my 
appointment.  I  will  not  share  in  any  part  of  the  fees  which  represent 
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work  performed  after  my  appointment  by  the  attorney  who  handles 
the  cases  to  conclusion.  Because  all  of  my  cases  involve  individual 
clients  and  contingent  fee  arrangements,  it  is  not  possible  at  this 
time  to  provide  e'ther  a  specific  dollar  amount  or  a  specific 
percentage  for  future  fee  income.  Ethical  rules  require  that  at  the 
time  of  my  appointment,  I  will  have  to  give  written  notice  to  the 
client  in  each  pending  case  of  their  right  to  either  allow  my 
daughter,  Kelly  Barbier,  to  continue  with  their  representation,  or  if 
they  prefer,  to  select  new  counsel.  My  entitlement  to  any  specific 
percentage  of  a  legal  fee  which  may  be  earned  in  the  future  will 
have  to  be  determined  on  a  case-by-case  basis  at  that  time.  The 
assigned  percentage  for  each  case  will  fairly  represent  the  work 
performed  by  me  prior  to  my  appointment. 

Except  for  the  above,  I  do  not  anticipate  receipts  from  any  deferred 
income  arrangements,  stock  options,  uncompleted  contracts,  or 
other  future  benefits  from  any  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers,  clients 
or  customers. 


Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts-of-interest  during  your  initial  service  in  the  position  to  which 
you  have  been  nominated. 

I  will  request  that  my  staff  review  all  cases  that  are  assigned  to  me  initially 
to  determine  the  identities  of  all  parties  involved;  the  identities  of  all 
attorneys  involved;  the  nature  of  the  litigation.  I  will  then  take  appropriate 
action  to  recuse  myself  as  required  in  those  cases  in  which  I  have  either 
previously  represented  one  of  the  parties  or  in  which  I  have  any  financial 
interest  in  the  outcome  of  the  litigation.  For  example,  i  would  recuse 
myself  in  any  case  involving  any  attorney  who  has  assumed 
representation  of  my  client  in  any  case  pending  at  the  time  of  my 
appointment.  I  would  follow  this  rule  until  there  is  no  longer  any  future  fee 
income  due  to  me  from  the  cases  assumed  by  that  attorney. 

Of  course,  I  will  follow  the  laws,  rules  and  code  of  ethics  that  govern  the 
federal  judiciary  with  regard  to  full  disclosure  of  all  of  my  assets  and 
liabilities,  and  all  of  my  income  and  sources,  and  follow  the  required 
course  of  action  with  regard  to  recusal  where  appropriate. 
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3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with  the  court?  If 
so,  explain. 

No. 


List  sources  and  amounts  of  all  income  received  during  the  calendar  year 
preceding  your  nomination  and  for  the  current  calendar  year,  including  all 
salaries,  fees,  dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so,  copies  of  the  financial 
disclosure  report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be 
substituted  here.) 

Please  refer  to  copy  of  Financial  Disclosure  Report,  AO-10,  attached 
hereto. 


Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add 
schedules  as  called  for). 

PLEASE  SEE  ATTACHED  FINANCIAL  NET  WORTH  STATEMENT 


6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so, 
please  identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of 
the  campaign,  your  title  and  responsibilities. 

No.  I  have  never  held  a  title  or  been  employed  by  any  political  candidate. 
The  extent  of  my  involvement  has  been  to  contribute  or  occasionally  to 
help  raise  campaign  funds  for  various  candidates.  I  have  on  rare  occasion 
consulted  with  candidates  on  an  informal,  unpaid  basis.  I  have  also 
volunteered  to  knock  on  doors  in  my  neighborhood  for  two  candidates  that 
I  can  recall.  Those  were  Steve  Windhorst,  Republican  candidate  for  state 
representative  (1991)  and  Francis  Heitmeier,  Democratic  candidate  for 
state  senator  (1995).  I  have  never  held  a  paid  or  unpaid  official  position 
with  any  political  candidate's  campaign. 
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III.        GENERAL  (PUBLIC) 

1 .  An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code 
of  Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving 
the  disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities, 
listing  specific  instances  and  the  amount  of  time  devoted  to  each. 

When  I  was  a  young  lav^^er,  I  volunteered  to  represent  indigent 
defendants  in  both  state  and  federal  courts.  I  did  this  for  a  number  of 
years,  until  formal  public  defender  programs  were  established.  I  also 
joined  and  served  as  a  board  member  of  the  New  Orleans  Legal  Aid 
Society,  which  provided  legal  services  to  indigents  in  various  civil  matters. 

I  have  also  performed  charitable  work  as  a  member  of  my  church,  where  I 
served  as  a  member  of  the  parish  council  and  the  church's  men's  club.  I 
have  participated  in  many  community  service  projects,  such  as  preparing 
and  delivering  meals  to  less  fortunate  families  at  Thanksgiving  and 
Christmas;  collecting  funds  and  clothing  to  be  available  to  help  families  in 
crisis;  etc.  When  my  children  were  in  school,  my  wife  and  I  often 
participated  in  school-related  charitable  activities  in  the  community. 

In  the  course  of  my  private  practice  of  law  for  over  26  years,  I  have 
represented  a  number  of  individuals  in  need  on  a  pro  bono  basis,  or  many 
times  simply  for  court  costs.  This  is  not  part  of  any  formal  or  public  pro 
bono  program,  but  I  have  always  considered  it  to  be  a  way  of  giving 
something  back  to  my  community  in  the  form  of  my  time  and  talents.  I 
have  also  been  a  supporter  of  the  New  Orleans  Pro  Bono  Project,  which  is 
sponsored  by  the  bar  association.  Several  years  ago,  I  became  a  "fellow" 
of  the  Louisiana  Bar  Foundation,  which  provides  financial  grants  to  a  large 
number  of  public  interest  and  non-profit  organizations  and  programs. 

More  recently,   I  have  volunteered  to  assist  with  the  "Campaign  for 
Children"  program  sponsored  by  the  Louisiana  Supreme  Court.     This 
-     program  is  being  designed  to  provide  pro  bono  legal  services  in  Juvenile 
Court  for  abused  and  neglected  children. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct 
states  that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization 
that  invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization  which 
discriminates — through  either  formal  membership  requirements  or  the  practical 
implementation  of  membership  policies?  If  so,  list,  with  dates  of  membership. 
What  have  you  done  to  try  to  change  these  policies? 

No,  not  to  the  best  of  my  knowledge. 
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3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination? 
Please  descnbe  your  experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to  your  nomination  and 
Interviews  in  which  you  participated). 

There  is  no  selection  commission. 

The  process  began  in  February  1997  when  I  wrote  to  both  of  my  U.S. 
Senators,  advising  that  I  was  interested  in  being  considered  for  a  vacant 
seat  in  the  Eastern  District  of  Louisiana.  I  furnished  each  Senator  with  a 
resume.  I  was  later  invited  to  Washington  for  personal  interviews  with 
each  Senator  and  members  of  their  staffs.  I  obtained  letters  and  calls  of 
support  from  various  members  of  the  bar  and  other  persons  across  the 
political  spectrum.  On  September  12,  1997,  the  two  Senators  submitted 
my  name  to  the  White  House  for  one  of  the  vacant  judgeships  in  the 
Eastern  District.  On  October  14,  1997,  I  was  interviewed  by 
representatives  of  the  Department  of  Justice  in  Washington,  D.C.  I  was 
nominated  by  the  President  on  May  19,  1998. 


4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 
discussed  with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that 
could  reasonably  be  interpreted  as  asking  how  you  would  rule  on  such  case, 
issue  or  question?  If  so,  please  explain  fully. 

No. 


Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism". 
The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within 
society  generally,  has  become  the  subject  of  increasing  controversy  in  recent 
years.  It  has  become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the  prerogatives  of  other 
branches  and  levels  of  government. 

With  my  background  working  in  the  federal  court  system,  first  as  a  law 
clerk  to  a  federal  judge  and  later  as  an  attorney,  I  believe  I  have  a  very 
clear  understanding  of  the  role  that  should  be  played  by  the  federal 
judiciary.  Although  the  judiciary  is  the  third  branch  of  the  federal 
government.  In  many  ways  its  role  is  limited  by  the  Constitution  and 
statutes  enacted  by  Congress.  Unlike  their  state  counterparts,  federal 
courts  are  courts  of  limited  jurisdiction.  Congress  has  the  role  of  defining 
the  jurisdiction  to  be  exercised  by  the  lower  federal  courts.  Federal  judges 
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are  therefore  limited  in  what  types  of  cases  they  can  consider  and  have 
authority  to  notice,  upon  the  court's  own  motion,  lack  of  jurisdiction  over 
the  subject  matter  involved  in  a  particular  case. 

The  federal  courts  are  also  duty  bound  to  only  decide  real  cases  or 
controversies  and  to  ensure  that  the  party  bringing  the  litigation  has  real 
and  substantial  standing  to  do  so.  The  federal  judge  must  be  conscious  of 
the  requirement  of  standing  and  act  decisively  where  necessary  to  dismiss 
suits  where  standing  is  absent. 

Finally,  a  federal  judge  must  always  be  aware  of  the  fact  that  the  judiciary 
is  merely  one  of  the  three  branches  of  government  created  by  the  federal 
constitution.  Each  branch  is  intended  to  operate  independently  and 
should  be  careful  not  to  intrude  into  the  jurisdiction  or  powers  of  the  other 
branches  of  government.  Federal  judges  have  no  business  acting  as  the 
executive  or  legislating.  The  role  of  the  courts  is  to  follow  and  apply  the 
U.S.  Constitution  and  federal  statutes  as  enacted  by  Congress. 


AO-IOM 
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FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Report  Requlnd  by  tfw  ElMcs 
«»(bml  Act  of  1»l».  Pub  L  No. 
101-1»4,  Nonn)btr30,  «9M 
(SU.S.C.  App.4,  S»c.  101-112) 


l.'Pwton  Reporting      (Lisl  ttum.  ftst  mWOto  MtlaO 
Barbler,    Carl   J. 

2.  Court  or  Organization 

U.S.    District   Court,    ED.    La. 

9.  Date  ol  Report 

05/21/1998 

4.  nil          (>Mcto/«iM0«indc«toK«»or 

ttnhr  stilus:  mtflstnttludgtshilctti 
M-orpuHkm) 

(.  Report  Type  (check  type) 

X    NonHnaUon.   Date    05/19/1998 

8.  Reporting  Period 

01/01/1997 

to 
04/30/1998 

U.S.    District   Judge-Nominee 

Initial        Annual       Final 

7.  ChamlMr*  or  Olllc*  Addras* 
858   Camp  Street 

New  Orleans.      LA.         70130 

1.  On  (he  batit  of  Uw  Inlofmatlon  contained  In  thit  Report  and  any 
wtth  appUcat>le  laws  and  regulaUons. 

Ik^PORTANT  NOTES:  Th»  ttalructona  Kcompanylna  INa /am  must  bo  IMnnd.  Comphio  H  parts, 
chtcUnglh*  NONE  box  lor  SKhsodlon  whom  you  hsn  no  npoitsbl»MBnn»ton.  Sign  on  tho  last  psgo. 

NAME  OF  ORGANIZATiON  /  ENTITY 


I.   POSITIONS     (Rspoitng  hifMuil  only:  s— pp.  9-13  otlnsbiKaons) 

□  POSITION 

NONE  (No  reportable  posHcns.) 

1  Member .   Board  of  Governors  Louisiana  Trial  Lavfyers  Association 


II.     AGREEMENTS     (Ropoillngln<Mduilorly:s—pp.14-17oflnstnKgom.) 

DATE  PARTIES  AND  TERMS 


D 


NONE   (No  reportable  agreement*.) 
»  05/21/98 


Carl  J.    Barbler  &  Kelly  E.    Barbler(see  Part  VIII. 


IIL   NON-INVESTMENT  INCOME 
DATE 


(Repoiing  Mvklusl  md  spous*:  s*»  pp.  1t-25oflnslnjcSons.) 
PARTIES  AND  TERMS 


NONE   (No  reportable  non-knestmentlncanie.) 
1  1996  Legal   Services    (Business   Income)    (gross   income) 


GROSS  INCOME 

(ywre,  not  (pause's) 


$   460.903.00 


2  1997 


3  1998 


4  1996 


Legal  Services  (Business  Income)  (gross  income) 


Legal  Services  (Business  Income)  (gross  income) 


Bookkeeping  Services  (business  income)  (S) 


Bookkeeping  Services  (business  income)  (S) 


318.799.00 


305.408.00 


I 
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FINANCIAL  DISCLOSURE  REPORT 


i>i«yiw  IH  rwWNi  n«spuiulig 
Barbler.    Carl   J. 


Date  ol  Report 
05/'21/1998 


IV.    REIMBURSEMENTS   and   GIFTS     -  lran»port«t)oo.  lodgino,  (ood.  eXalalnmenl 

(Indudts  thos»  ft>  Sfioust  and  dependent  chktnn.  use  the  perentliellc^  '(S)'  end  '(DC)'  to  Mtcete  npartable  nInHjursements  end  gUls  ncelved  by  spouse 
and  dependent  cMdren,  respectively.  See  pp  26-29  ol InstnKHons.) 


D 


SOURCE  DESCRIPTION 

NONE  (No  Mich  reportable  retmburaements  or  gifts) 


V.    OTHER  GIFTS 

(Includes  those  to  spouse  and  dependent  cUdmm  use  the  perenlheecals  '(S)'  and  '(tX)'  to  Intcate  other  gUls  received  by  spouse  end  dependent  chUren, 
respecHvety.  See  pp.  30-33  of  InslnjcVons.) 


D 


SOURCE  DESCRIPTION 

NONE  (No  auch  reportable  gifts) 


/I.    UABIUTIES 

(Includes  ttnse  of  spouse  and  dependent  chSdren;  kxlcate  where  eppSceble.  person  responsible  lor  labtty  by  using  the  parenthetical  '(S) '  lor  separate 
iabtly  ol  the  spouse,  '(J) '  lor  Joint  labtty  ol  reporting  ImMdual  and  spouse,  end  '(DC)'   lor  lebtty  ol  a  dependent  chid.  See  pp.  34-36  ol  Instructions.) 


D 


CREDITOR  DESCRIPTION  VALUE  CODE' 

NONE    (NoieportatileiabWIes) 


I      English  Turn  Ltd.    Partnership  Mortgage  on  residential    lot 


■VALCOOESJ-$15,OOOorless  K-«1 5,001 -$50,000  L'$SO,0O1  to  $100,000  M'^IW.OOI -$250,000  N°$2S0.001 -$500,000 

O°$500,001 -$1,000,000   PU$1,000,a01-$5,000,000   P2=$S.000,001 -$25,000,000   P3=$25,000,00t-$SO,000,000   P4=$50.000,001  or  more 
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VII. 

Page     1  INVESTMENTS  and 

-  Income,  vaha,  transactions  (Includes  Ihosa  olspousa  and 
TRUSTS      dapandani  chldnn.  Saa  pp.  37-54  of  InsliucHons.) 

A. 
DeseripUoo  of  Assets 

Indent  whan  tppkabh,  owmrof 
th»  tssat  by  using  tha  paranthatcal 

B. 

Income 

during 

reporting 

pertcd 

.mi 

0. 

Transactkxs  during  reporting  period 

ImtvUual  and  spousa,  '(S)' lor  sap- 

(1) 

AmL 

Cod 

(A- 
H) 

(2) 

Type 

(e.g. 

dMdend, 

renlor 

Merest) 

(1) 

Value 
Code 
(J-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

0) 
Type 
(eg., 
txry,  sell, 
merger, 

Hon) 

ir  not  exempt  (rom  disdosure 

araia  ownanhip  by  spouse,  '(DC)' 
lor  ownaiship  by  dapandani  chid. 

Ptaca  '00'  attar  aach  assat 
axampt  ftom  prior  dkcktsura. 

(2) 
Dale: 
MonUv 
Day 

<3) 

Value 
Code 
(J-P) 

(■•) 
Gain 
Code 
(A-H) 

(5) 

Wenlltyof 
buyer/seller 
(If  private 
transactk>n) 

NONE  (no  reportable  lnoonie,a8s«to,  or 
bansacUons) 

■e/i 

-/AP 

/ 

1  Union   Bank   of   Calif.     (CO)       (Jl 

C 

Interest 

K 

T 

2  riratar   Bank    Iowa    (CDI       (Jl 

A 

Interest 

J 

T 

3  U.S. Treasury  Zero  Stripe    IJI 

K 

T 

4  Pacific  Northwest   Bell  Tel.   Co. 
(Bond)        (Jl 

A 

Interest 

J 

T 

S Southern  Bell  Tel   (  Teleg    (Bondl 
(Jl 

A 

Interest 

J 

T 

6  Northweatern  Bell  Tel  Co.    (Bondl 
IJI 

A 

Interest 

J 

T 

7  Morthweatern   Bell   Tel   Co.     (Bondl 
(J) 

A 

Interest 

J 

T 

S Cheaapeake    t    Potomac   Tel       (Bondl 
IJ) 

C 

Interest 

K 

T 

»   N  Y   Telephone   Co.    Refund.    Mortg. 

A 

Interest 

J 

T 

10  N.Y. Telephone   Co.    Refund.    Mortg. 
(Bondl    (Jl 

A 

Interest 

J 

T 

LI  Northern  Sta   Pwr  Co  Minn    (Bondl 
(Jl 

A 

Interest 

J 

T 

12  Northern  Sta   Pwr  Co.   Minn    (Bondl 
IJI 

A 

Interest 

J 

T 

13  Fotonac  Electric  Power   IBondl 
Ul 

C 

Interest 

K 

T 

14  Fotowc  Electric  Power    (Bondl    (Jl 

A 

Interest 

J 

T 

LS  Florida    Power   Corp.       (Bondl       (J| 

B 

Interest 

J 

T 

(6  Mountain   Statea   Tel    t   Teleg. 
IBondl       IJI 

A 

Interest 

J 

T 

A 

Interest 

J 

T 

lliic/Oaio  Coda:  A-J  1.1X10  or  kaa                     B-$1.001.»,300                  C-«.30 (-$3,000                       I>-$3.00l-$ 
(CoLBt,D4)      F-S}0.001-SIOO,000              O-Sia0.00|.S1,000,000        HI -SI, 000.00  l.SS.000,000       H2-$],0aO,C 

101  or  more 

IVal  Codes:         J-tl5,00Oor  lea                    K-SI3,OOi-SSO,000               l^SJO,00|.SIOO,aOa              M-SIOO,OOI-S}30,000            N-KSO.OO  14300,000 
(Col.CI,D3)     O-t500.a0l-Sl.000.000        PI -SI, 000.00 143.000,000  P2-S3,000,001-S}3.000,000  P]-S23,000,001-S30.000.000  P4-S30,000,001  or  more 

1  V  1  I'll.  ^    <       f^t         '     1                               o^«i  r      1  mM  1        t  \                                r    a             «i 

Caahflblafket 

(CoL 

C})            OBook  Value                       V-O 

Iher 

V 

/-Eitimaled 

I 
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VII. 

P*B«     2  INVESTMENTS  and 

-  *icome,  vaftM.  fransactfons  0ndud«s  dwse  o/spoi/sa  mnl 
TRUSTS      dtpandtnlcMdmn.  SMpp37-S4oHnstnjc(lons.) 

A. 
OMo^itionafAnato 

tfw  «SM(  by  latit  Ihe  pumnOitllctl 

B. 

Incxxna 

during 

reporting 

period 

C. 

(Srossvakje 
■lend  or 
reporting 

0. 

TtansacUons  during  reporting  period 

iMMdM  «nd  ipouM,  '(S)'H)rt»p- 

(1) 

Ami 

Cod 

(A- 
H) 

(2) 

Type 

(B.g.. 

dlvWend, 

renlor 

Heresl) 

(1) 

Vdue 
Code 
(J-P) 

(2) 

VMue 

Method 

Code 

(Q-W) 

(1) 

Type 

(e.g.. 

buy,  sen. 
lion) 

ir  not  exempt  fnxn  dtadosure 

»nl»  oim»r»ti^  by  sfiouM,  '(DC)' 

(2) 
Date: 
Month- 
Day 

(3) 

Value 
Code 
(J-P) 

w 

Gain 
Code 
(A-H) 

ideqWyor 
buyeiMMer 
(tfprivaW 
(ransacUon) 

■ranMOkx*) 

^) 

'£7H 

T 

^ 

IS  Niagara  Mohawk   Power  Co.    (Bond) 
(Jl 

A 

Interest 

J 

T 

'^' 

l>  Ball  Talaphona  Co  of  Fa      (Bond) 
(J) 

B 

Interest 

J 

T 

•0  Ball   Talaphona  Co  of    Pa    (Bond) 
(J) 

A 

Interest 

J 

T 

!1  Northern  9ta   Pwr  Co  Hlnn      (Bond) 
(Jl 

6 

Interest 

>2T«xaa  Utilities  Company     (Bond) 
(Jl 

C 

Interest 

K 

T 

•3  Southweatem  Bell  Tel  Co      (Bond) 
(J) 

A 

Interest 

J 

T 

'4  Southnstem  Bell  Tel  Co    (Bond) 
(J) 

A 

Interest 

J. 

T 

!5  Illlnola  Ball  Tel  Oo     (Bond)      (J) 

A 

Interest 

J 

T 

!«   Illlnola  Ball  Tel  Co    (Bond)    (J) 

A 

Interest 

J 

T 

•1  Illlnola  Ball  Tel  Co    (Bond)    (J) 

A 

Interest 

J 

T 

S  Pacific  Tel    I   Teleg  Co      (Bond) 
(Jl 

A 

Interest 

J 

T 

>>norlda  Power  t  Light   (Bond)      (Jl 

A 

Interest 

J 

T 

10  Southern  Bell  Tel   (  Tel  Co 
(Bondl      (J) 

B 

Interest 

J 

T 

11  Michigan  Bell  Telephone      (Bond) 
(Jl 

B 

Interest 

J 

T 

iZHountaln  Statea  Tel   t  Telegraph 
(Bonda)  (J) 

C 

Interest 

K 

T 

.3  Exxon  Capital  Corp.      (Bond)      (J) 

B 

Dividend 

J 

T 

4  Haw  England  Tel    t   Taleg      (Bonda) 
(Jl 

B 

Interest 

J 

T 

htfOataCote:  A-SI.OOOorlea                     B-S  1,001 .13.500                  C-S2.MI.S5.00a                       D-SS,00|.SI5.000                     E-SI5.0a|.S]0,000 
(CalBl.tM)      F-S5O,00|.SI0O,0aa              O-SI00.00|.S1.000.a00        H1-SI,000,001-S3.000,000       H2-S5,000.00lorinora 

ValCadv:         J-SiS.OOOcrlM                   K-SI},001.S50,000               L-S50.00I  .SI  00.000              M-SIOO.OOI4i50,000            N-S]50.0014500,000 
(OalCI,D3)     (>4JOO,001.SI/)00,000        PI-SI.OOa,Oai.S3,000,000  P2-S3,O0O,00|.$25,0O0,O0O  P3-S2S.0OO.0O|.SSO,0O0.0OO  P4-S50.000,a01  atman 

ValMlkCadta:  Q-Afpcaiaal                          R-Cori  (real  auu  only)                          S-Ajaemm                                  T-CuhMuVd 
(CelCl)            U-BookValaa                       VHMw                                                 W-E«jnMlal 

51-708    00-07 
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/ll. 

-  Ineomt.  nkH.  btnstdhns  (kidudts  those  ofspous*  tnd 
Page      3  INVESTMENTS  and   TRUSTS      doprndmlchUnn.  Sn  pp.  37-54  onnstmcHons.) 

A. 
DMortpttonofAtwto 

I*  MW<  by  lattg  tfx  />w«n0i«tb«( 

B. 

during 

rapoiting 
period 

C. 

OroaavikM 

ilandof 

raportlng 

period 

D. 

Transacdan*  during  reporting  period 

0) 

Ami 

Cod 

(A- 
H) 

(2) 
Type 

(«g. 

rani  or 
Mareat) 

(1) 

Vakn 
Code 
(J-P) 

(2) 

Value 

Malhod 

Code 

(Q-W) 

Type 

(•g. 

buy.ael, 
Don) 

,, 

1 

tOnUutl  tnd  tpous;  '(Sytor—p- 

•rate  owrwra/i^D  by  tpouu.  '(DC)' 
Of  ownwhip  by  dmpunhnt  cMd. 

PI9C9  'PO'  attf  9&Ch  9SS9t 

txtfnpi  nom  prior  tMsdov/n. 

(2) 
Dale: 
Monlh- 
Oay 

<3) 
Value 
Code 
(J-P) 

Oaki 
Code 
(A-H) 

(S) 

MenUtyoT 
buyer/seller 
(If  private 

NONE  (no  rapoit^  lnixnna,a«i«lt,  of 
IranaacUans) 

et 

mP 

' 

S  Indiana  Ball  Tal   Inc.      (Bonda) 
(Jl 

A 

Interest 

J 

I 

6  Kanaaa  6aa  I  Electric  Oo      (Bond) 
(Jl 

A 

Interest 

J 

T 

7  N«w  Yock  Tel  Co  Refunding 
Mortg. (Bonds) IJ) 

A 

mtereat 

J 

T 

8  Southwestern  Bell  Tel  Co      (Bonda) 
(Jl 

C 

Intereat 

K 

T 

9  New  England  Tel   (  Teleg      (Bonda) 
(J) 

A 

Interest 

J 

T 

0  New  Jeraey  Bell  Tel  Co 

B 

Interest 

J 

T 

1  N  1  Telephone  Coafiany   (Bond)      (J) 

B 

Interest 

2  Northweatern  Bell  Tel  Co      (Bonda) 
(J) 

C 

Interest 

K 

T 

i  Chea   t    Fotoaac  Tel   Co  Va 
(Bonda)      (J) 

C 

Interest 

K 

T 

4  Ohio  Bell  Telephone  Co      (Bonda) 
(Jl 

D 

Interest 

L 

T 

i  Indiana  Bell  Tel   Inc.       (Bonda) 
(J) 

C 

Interest 

K 

T 

6  Bell  Telephone  Co  ot  Pa      (Bond) 
(J) 

B 

Intereat 

J 

T 

1  Mountain  Statea  Tel   t  Teleg 
(Bonda)      (J) 

C 

Intereat 

K 

T 

8  GTE  South  Debenture    (Bond)    (J) 

A 

Intereat 

J 

T 

9  Florida   Power  Coepany   (Bonda) 
(J) 

B 

Interest 

J 

T 

0  Ou)te  Engergy  Corp      (Bonda)      (J) 

C 

Interest 

K 

T 

I  New  Jeraey  Bell  Telephone  Co 
(Bonda)      (J) 

C 

Intereat 

K 

T 

lKMACo<faa:A-SI.Oaacrlia                     B-S1.00I.S2.M0                  C-S2»l-S5.aaO                       D-SS.00I-S15.000                     E-$I5.00I«0.000 
Cal.BI.D4)      F-S50J)014I00.000              O-SI00,(l0l-S1.000.00a        HI -SI, 000.00  l.S5,000.000       IU-U,OOO.OOI  Oman 

VilCado:         J-S15,000(irlMa                  K-$IS.0OI-$M.0O0              ly-SM.OOI-SIOO,000             M-SIOOA>l-nM,000           N-S2S0.00 14300,000 
(CaLCI.m)     O-SM0/)0l-$l,000,000        ri-SI,OOa,OOI4].aOO,000  P2-$},000,001-S2J,0a0,000  P3-SU,000,OOI4M,OOa.OOO  P4-S)0,000,00l  ocnora 

VilMlhCMK  Q-AppitMal                          R-CoM (real fsUe ody)                          g-*iii J-CttMAmktt 

CalC2)            U-BookVakM                       V-Otxt                                                  W-EMimaM 

I 


823 


FINANCIAL  DISCLOSURE  REPORT      Barbier,    Carl   J. 


05/21/1998 


-  Income,  vwlu9, 

VII.  Page     4  INVESTMENTS  and  TRUSTS     d,p»nd*ni 


frvnuctfons  Ondudts  tfiosa  ofspous9  and 
S»*  pp  3^54  ot Inslmcllom) 


A. 
OMOlpUonafAsaaU 

InOctlf  wfMn  </>plc«Mt,  own»rof 
tfw  a*3*t  by  tntng  th*  pmnttthaOct/ 

B. 

during 

C. 

Oratsnkn 

■tendo( 

fepulkig 

period 

0. 

Transactions  durinQ  rspofilng  psriod 

HdtMutl  and  ipoust.  '(S)' for  up- 

0) 

AiriL 

Cod 

s 

(A- 

H) 

(2) 
Type 

(eg.. 

rent  or 
Hereat) 

(1) 

Value 
Code 
(J-P) 

m 

VHue 
Method 
Code 
(Q-W) 

(1) 

Type 
(og. 
buy.eed. 

Bon) 

If  not  ewmpl  (ram  disclosure 

•rata  owmnhip  by  spotaa.  '(DC)' 
lor  owntnHp  by  dtptndml  chid. 

Phca  '00'  «/Tfr««c/)  csso^ 
nmnpl  ftom  prior  dbdosun. 

(2) 
Dale: 
Month- 
Day 

(3) 

VakM 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(S) 

Identity  of 
buyer/seller 
Of  private 
tranmdlnn) 

NONE  (no  repoilaU*  lncame,waa(s,  or 
Iransactlora) 

n 

rn^f) 

r 

S2  Ball   Telephone  Co  of    Pa      (Bonds) 
(J) 

B 

Interest 

J 

53  Cheaapaake  (    Potonac  Tel  Va. 
(Bonda)    (Jl 

A 

Interest 

J 

54  Southwaatern   Ball   Tel   Co      (Bonds) 
(J) 

c 

Interest 

K 

55  (3hlo   Ball  Talaphona  Co      (Bond) 
(J) 

A 

Intereet 

J 

56 New  England  Tal  I  Talag     (Bond) 
(J) 

A 

Interest 

J 

57  Cheaapaake   (    Potomoc  Tel  Md. 
(Bond)       (J) 

A 

Interest 

J 

58  Potoaioc  Electric   Power  Co 
(Bonds)       (J) 

c 

Interest 

K 

59  Chasapealce  t   Potonnc  Tel  M.Va. 
(Bond)    (J) 

A 

Interest 

J 

60  Soutlwestern  Bell  Tel  Co      (Bond) 
(J) 

A 

Interest 

J 

61  Souttwastecn  Ball  Tel  Co      (Bond) 
(J) 

A 

Interest 

J 

>2  General    roods   Corp           (Bond)       (J) 

c 

Interest 

K 

63)M   Paplaco    (Bond)    (J) 

A 

Interest 

J 

64  Ml  Halt   Dlanay  Co      (Bond)       (J) 

e 

Interest 

J 

65  Kerr  McGea  Corporation      (Bond) 

B 

Interest 

J 

66  United  Airlines  Inc.    Deben. 
(Bond)    (J) 

A 

Interest 

J 

T 

37  tM   Ford  Motor   Cdt  Co.    BE    (Bond) 
(Jl 

A 

Interest 

J 

T 

>8  CoaBonwealtli   Edlaon  Co      (Bond) 
(■» 

" 

Interest 

J 

T 

llna*OaiBCoderA-SI.000orlea                     B-$I.OO|.S2.)00                  C-t2.501-S5.0aa                       D-S5,aO|.$l  5.000                     E-SIS.OO|.t50.000 
(CaLBI,I>4)      F-t50.001.$IOO,000              0-$  100,001 -SI. 000,000        HI -SI, 000,001-15.000,000       Hl-t5,000,00l  or  more 

iVilCo*K         J-$l5.000orlM                    K-S1S,001.S50,000               I^$50.00l -SI  00,000              M-Sl00,00l-S250,000            N-$}50,001-S500,000 
(CslCI,D3)     O-S500,0ai4l.000,000        Pl-SI,000.00l-SS,00a,000  P2-S5,000,00I-SIS,000,000  P3-S25,00O,0OI-SSO,00O,aaO  P4-S50,000,00l<ica<ot< 

)VdMlkCo<l>:  (}-A|i|ni»l                            R-Co«  (real  oUK  oily) 

g-A»iiiiii< 

T-CailiMi>lul                                               1 

'                u-uwM.     m^                                    \^ 

""■ 

1 
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>AL 

Page     5  INVESTMENTS  and  TRUSTS    dfrnnd^chum,.  s-pp.37-a4viMnK»om.) 

A. 

OMcrlpaonarAaMtt 

'ndcato  wtitn  tpftcMt.  ownv  of 
Of  n**(  by  taing  tfx  ptnottftctl 

B. 

Inooms 

duUv 

raporikio 

C. 

Grannkn 

■(•nda« 

rapoittig 

period 

0. 

TfsnMCDons  ounnQ  rspoftlnQ  p<riod 

(1) 

AinL 

Cod 

e 

(A- 

H) 

(2) 

Type 
(•■g, 

dMdand. 

nptor 

Meraal) 

(1) 
Vakia 
Code 
(J^>) 

(2) 

Vakn 

IMhod 

Coda 

(Q-W) 

(1) 

Type 

(•g.. 

buy.  eel. 

radanp- 
don) 

»         . 

a.         .                                                                                                                                   1 

Hif  tfiwwfift^  by  d9p9n<Mnt  end. 
•miqpf  *i»n  prtor  <«M*wur*. 

(2) 
(Me: 
Man(h- 
Day 

(3) 

Value 
Code 
(J-P) 

Oaki 
Code 
(A-H) 

(S) 

IdanUlyat 
txiyar/saiar 
(If  private 
tranaactkin) 

NONE  (noriip«tablahoom».MMti.or 

^ 

snw/ 

r 

•i  FFL     Group  Capital   Inc.      (Bond) 
(Jl 

B 

Intereet 

J 

'0  NlaooMln  Electric  Pwr  Co      (Bond) 
(J) 

A 

Interest 

J 

1  Riiladalphla  Elactrle  Co.    (Bond) 
(Jl 

A 

Intereat 

J 

'2  Nlaconaln   Public  Sarvlce  Flrat 
Hort.(Bondl(JI 

A 

Interest 

J 

'3  Virginia  Elec  (   Pwr  Co.   Flrat 
Mort.lBondMJI 

A 

Intereat 

J 

■*  Cant.    111.    Public  Svc  Co.    (Pfd. 
Stock)    (Jl 

A 

Dividend 

J 

S  Loulavllle  0«a  i  Elac  Co. 
(Pfd. Stock)    (Jl 

A 

Dividend 

J 

'6  Union  Electric  Co.    (Pfd.    Stock) 
(J) 

A 

Dividend 

J 

'7  Harrlll  Lynch  Baalc  Value 
nind-Cl  B        (J) 

A 

Dividend 

J 

a  Merrill  Lynch  OW  Tex-Exeapt  Fund 
(Jl 

C 

Dividend 

K 

9  8t  Hary  Pariah  La  Hoap  Svc  Dlat 
(Hun)    (Jl 

B 

Intereat 

K 

10  Jeff  Pariah  La  Sch  Bd  Sut 
(Hun. Bond)      (J) 

None 

J 

11  Orleans  Par  La  Sch  Brd 

A 

Interest 

J 

12  Mew  Orleans  h»  EHK  HTL   (aunl) 
(J) 

None 

J 

Ola  St  Oaa  «   Fuels  Tax  Rev   (aunl) 
(Jl 

None 

K 

4  Cast  Baton  Rouge  Par  La  Hsp  Svc 
Dt    (Mini  1  (J) 

B 

Interest 

J 

S  DeSoto   Prah  La   Pllt  Ctl   RV  Intl 
Paper  Co    (Jl 

B 

Interest 

J 

h^(MlCa<ks:A-tl.OOOoci«M                      B-$l,aOI42.MO                  C-»,MI-S),aOO                       O-t5.00l4l  5,000                     E-S)),001-U0,000 
((M.B1.D4)      F-»0.a0|.Siaa000              O-$l00.00|.«l,0a0,000        H)-SI.000.00(.S3.000.000       IU-U,000,OOIorii>an 

VrfCote:         i-Sli,000orkaa                    K-S)3,00(-tS0J)00               b-SM.OOI-tlOO.000              M-tl00,00(-nM.000            N-n30,001-$}00.a00 
(CaLCI.D3)     <}-SSOO,00|.tl,000,000        Pl-$1,000,00(-M,000,000  P2-S5,000,001-SMflOO,000  P3-n3.000.00l4».000.000  P«-JJO,000,OOI  or  men 

VilkJlhCodtK  Q-Arpnaal                          R-Cotf (nal eUate only)                          8-AMMnen(                                  T-CaA/Mufcd 
(CoLCa)            O-BookValM                       V-Ober                                                 W-E«hialal 
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/ll. 

Page     6  INVESTMENTS  and 

-  tioonie,  va*w,  (ransccfcns  (Indudts  thost  ofspoust  md 
TRUSTS      dtptndKtl  iMdrtn.  S— pp.  37-54  arinsbucfons.) 

A. 
D«c>ipUono(AsM(« 

fm  MS*/  by  laing  tf)«  pvmnlh^l/ct/ 

B. 

Income 

during 

period 

C. 

Oionvalu* 

•lendol 

0. 

Transaction*  during  reporting  period 

idhMuil  tnd  tpoust,  '(S)' for  Bti>- 

(1) 

Ami. 

Cod 

• 

(A- 

H) 

(2) 

Type 

(•fl. 

dMdend, 

rani  or 

Merest) 

(1) 

Vakw 
Code 
(J-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

(1) 

Type 
(eg., 
buy,  sea, 
merger, 
redemp- 
tion) 

ir  not  exempt  from  dlsdosurs 

<m»  atmmnhlp  by  tpouM.  '(DC)' 
or  ownership  by  deperxtwU  ch§d. 

Pfc0  '(X) '  9tttr  %Bch  asset 
9xtaipt  trom  prior  tMadoaun. 

(2) 
(Me; 
Month- 
Day 

(3) 

Value 
Code 
(J-P) 

(■«) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyw/seller 
(If  private 
transaction) 

NONE  (no  reportable  lixxxm.assets,  or 
Innsactlont) 

m 

mi 

- 

6  E.    Baton  Rge.    La.   New  Pub  Hag 
Auth(munl) (0) 

B 

Interest 

J 

T 

7  Loulalana  St     Ser  A  Ref 
(Municipal  bond)         (J) 

D 

Intereat 

L 

T 

8  La.    Pub   Fac  AT   HSP    (municipal 
bond)       (Jl 

C 

interest 

K 

T 

9  N«w  Oclaans   La    (municipal    bond) 
(■II 

A 

Intecest 

J 

T 

OLa.    Pub   Faca  AT   RV  Alton 
Oahanar(aiunl)  (J) 

B 

Interest 

K 

T 

I  La   Pub  Faca  Auth  Heap  Rev  Rfdg 

A 

Interest 

J 

T 

I  Jttt   Par  La  Rd   Dt   1   Sub  Rd   Dlat 
Kminl)    (J) 

A 

Interest 

3  La   Pub  Fac  AT  RV  Tulane  U  R£ 
(Bunl)    (J) 

B 

Intereat 

J 

T 

i   Jeft   Parish  La  Ser  A  Rfdg 

B 

Interest 

J 

T 

5  La   Pub  Faca  Auth  Hap  Rv 

A 

Interest 

J 

T 

i  La    Pub   Faca  Auth   Hap  Rv  Unref 
(■unll    (Jl 

B 

Interest 

K 

T 

7  Hatchltochea   La   Utlla   Rv    (iimnl) 
(Jl 

B 

Intereat 

J 

T 

e  Jeff    Par   La   Rd    Dlat    11    Sub  Rd   Ot 
ll(Bunl) (J) 

A 

Intereat 

J 

T 

9  St  Tannany   Par   La   Sch   Brd 
Sla-Uae(munl) (J) 

B 

Intereat 

J 

T 

0  Baton  Rouge  La  Sis   (  Use  Tx 
(mnll    (Jl 

B 

Interest 

J 

T 

I  Greater  N.O.    Expw  Conn.    (Muni) 
(Jl 

B 

Interest 

J 

T 

;  Jeff    Par   La    Sch   Brd   Sales   Use   Tx 
(nunll    (Jl 

A 

Interest 

J 

T 

InAMaCa<ks:A-S1.000<irleH                     B-tl.aOI-S2,}00                  C-S2,VI1.S},(X)0                       D-S3.001 -SI  3.000                      E-SIS.OOI-SJO.OOO 
ColBI,D4)      F-S}0,OOI-SIOO,000              OtlOO.OOl-Sl.OOO.OOO        Hl-Sl.OOO.OOl-SS.OOO.OOO       iU-M.000,001  ocmon 

VilCodcK         >SIS,0a0or1eai                   K-tl3,0a|.SS0,000               L-SSO.OOI-S100,000              M -SI  00,00 1-»  30.000            N-S230,O0!-S3O0,00O 
Col  CI,  m)     0-S300,aOI-$l,000,000        Pl-Sl,000,00l-S3.000,000  P2-J5,00O,00l-R3,00O.00O  P3-M3,000,OOI-*30,000,000  P4-S3a,000,00  lor  mora 

Val  Mdi  Coda:  Q-Ap(Taiid                            R-Co<l  (real  eilatc  only)                             S'Anamettl                                     T-CashMufce) 
CoLCl)             U-BookValna                         V-Olba                                                     W-EltimatRl 
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/ll. 

Page     7  INVESTMENTS  and 

-  Incoim,  ra*M,  (rwisaeOans  (Mudn  Ihof  ofspoua*  *nd 
TRUSTS      tfapwMM  cAMan.  S—  pp.  37-94  oflntlnKlora.) 

A. 
OMo(%illono(AsM(* 

h»  ufl  by  laing  «w  pwwit/MdcW 

B. 

during 

reporting 

C. 

Onmvalua 
•(and  of 

period 

0. 

TonMcwns  during  repofflno  p6riod 

(J)'  forjoM  ownvshlp  ot  npoitng 
ryOnUuit  »nd  <pous«,  '(S)'  for  Mp- 

(1) 

AinL 

Cat 

a 

(A- 

H) 

(2) 

Type 

(•9. 

renter 
(merest) 

(1) 

Vriua 
Code 
(J^) 

(2) 

Vakn 

Method 

Code 

(Q-W) 

(1) 

Typa 

(•g.. 

buy.aaH, 

redemp- 
tion) 

If  not  flKsmpI  from  dtodosuTB                                             | 

IV  ommnhlp  by  dtptndtnt  ehU. 

PHea  '(X)'  tlttr  tteh  »ss»l 
txunpl  from  prior  dbchtun. 

(2) 
(Me: 
Month- 
Day 

(3) 
Value 
Code 
(J-P) 

(1) 
Gam 
Code 
(AH) 

(5) 

Identity  or 
buyer/aeltor 
(H  private 
Irensactlon) 

NONE  (no  rcpoftibla  lnconM.au«ta,  or 
traiiMKtlons) 

^U 

■Mh 

- 

i  E.    Baton   Rouga    Par   La   Salea    (   Uaa 
(■unll  (Jl 

A 

Intere.t 

J 

4  Shraveport   LA  Rfdg      launll       (Jl 

B 

Intereat 

J 

S  Eaat  B.R.    Prah  La.    Salaa  Uaa  Tx 
laiunll    (Jl 

A 

Inter.at 

J 

6  St  Taanany  Par  wide  SchDlat 
No.l2(iaunll(JI 

A 

Interest 

J 

1  U  Pub  Faca  AT  RV  Tulane   (Bunll 
(Jl 

B 

Interest 

J 

8  Baton  Rouge  La  Salea-Uae  Tx 
(■unll    (Jl 

B 

Interest 

J 

T 

9  La  St  Ser  A  Rfdg        (munll       (Jl 

B 

Interest 

J 

0  e. Baton   Rouge    Prah   La.    New 
Publ.Hag.    (munlMJ) 

B 

Intere.t 

K 

1    La    Pub   Faca  Auth   Hoap   Rev 
(■runll      (Jl 

B 

Interest 

J 

2  Rag  Tran  Auth  La  Salea  Tx      (aninll 
(Jl 

B 

Intereat 

J 

i  C  Baton  Rouga  Par  La  Salaa  Uaa 

(aunll    (Jl 

A 

Interest 

J 

4  N  Baton   Rouge    Par   La   Sch   Dlat   3 
{■unll    (Jl 

B 

Intereat 

J 

SU.   Stad-Expo   Dlat   Htl  Occ  Tx 
(■unll    (Jl 

B 

Interest 

J 

6  Baton  Rouge  La   Salea-Uae  Tx   Pub 
lB(>t    (■unll    (J) 

B 

Intereat 

K 

7  E  Baton  Rouge   Par  La   Pub  Hag 
(■unll      (Jl 

A 

Intereat 

J 

3  La    Pub   Fac  AT   REV  Ref-Loyola 
(Hunll      (Jl 

C 

Intereat 

K 

)  La    Pub   Faca   Auth   Hsp   Rv  Honana 
Hp(>unll     (Jl 

B 

Intere.t 

J 

iliBliClan(>>da:A-Sl,00Oorlai                     B-$I,(MI-S2.S00                  On,}OI45.(X)0                       D-S5,00 1-115,000                     E-S15.O01-S5O.0OO 
CdBI.W)      F-$50.00l-$100.000              0-$l 00.00 1-t  1.000,000        Hl-tl, 000,00 1-«.000.000       in-»5,000.00l  ormore 

ValCadec         W15.000orl<«                  K-$15,001-$iO,000              I^SJ0,001-J100.000             M-tlO0,O01-123O.000           N-»30,001-tJ00,000 
Cat  CI.  03)     O-tM10,001-Sl,000,000        Pl-ll.OOO,001-J3,000,000  P2-tJ,000,001-J2J/100.000  P3-S«.0OO,OOl-J5O.O0O.0OO  P4-»50.000,001  ormot. 

ValMIbCodea:  <i-/ipfnmt                          R-Ccal  (rial  cHala  only)                          g-Am.iui.Ml                                  T-CtMMuktt 
Catca)            U-BookValoa                       V-Od»                                                 W-Eilimalad 

827 


■INANCIAL  DISCLOSURE  REPORT      Barbier,    Carl   J. 


05/21/1998 


-  Inconw,  nA/«,  Innsactons  (Incbdas  thost  of  spous*  md 

/ll.  Page     8  INVESTMENTS  and  TRUSTS    df>»mfnici*»tn.  s*»  pp.  37-54  ctinstmcums) 


A. 

h» —Ml  by  laing  »>»  ptnnlhllcal 

B. 

during 

repofUng 

c, 

Oronvaki* 
■lend  of 

period 

D. 

Tnmadlons  during  reporting  period 

■(J)'  krjolnl  M/rmtNp  cf  mpoitng 

(1) 

Aim 

Cod 

(A- 
H) 

(2) 

Typ* 
(•g. 

tavWend, 
rani  or 
Mereet) 

(') 
Vdue 
Code 
(J-P) 

(2) 

Vakn 

Mettiod 

Code 

(Q-W) 

(1) 

Type 
(•B. 
buy.  eel. 
merger, 
redemp- 
tion) 

1 

m*  OHTMn/Hs  by  tpous*.  '(DC)' 

P1»o» 'PO' »Kf*ch  nut 
nrnnpl  tnm  prior  tbdotun. 

(2) 
(Me: 
Month- 
Day 

(3) 
Value 
Code 
(J-P) 

Gam 
Code 
(A-H) 

(5) 

Wenlltyol 
l)uyer/o«ller 
(If  private 
transwdlon) 

^Ki 

^/> 

r 

0  C  Baton  Rouge   Par  La  Salaa-Uaa 
(■unl)    (J) 

c 

Inter.at 

K 

T 

1  Aacenaion   Par   La   Par  Hide  Sch 
Diet  Ser  B     (nunl)      (J| 

A 

Int.reat 

J 

T 

2  Alexandria   La  Utile  Rev  Ser  B 
(aunl)      (J| 

A 

Interest 

J 

T 

3  Chennelvlaw  Tex  Indpt  Sch  Diet 
■  ■unl)      (J) 

B 

interest 

J 

T 

4  Orleana   Par  La   Phvlde  Sch  Diet 
(■unl)       IJI 

A 

Int.reat 

J 

T 

5  Shreveport   La   l«tc   t   8"r      (Bunll 
U) 

C 

Int.reat 

K 

I 

6  New  Orleana   La    EHA  HTL  Rv      (nunll 
(Jl 

None 

J 

T 

7  E  Baton  Rouge   Par  La  Salea  Uee  Tx 
(Bunll    (J) 

B 

Int.r.st 

K 

T 

8  St  TaiMany  Par  Hide  Sch  Dlat  No 
12   (Mini)      (Jl 

B 

K 

T 

9  U.    Pub  Faca  AT  RV 

A-Och8ner(Bunll    (Jl 

8 

K 

T 

0  Baton  Rouge  La  Salea-Uee    (nunll 
(J) 

B 

Interest 

J 

T 

lAecenalon  Par  La   Pwde  Sch  Diet 
(■unl)    IJ) 

A 

J 

T 

2  Texaa  AIM  Unlv  Reve   ring  Sya 
(■unll       (Jl 

A 

Interest 

J 

T 

3  Guadalupe   Blence   Rlv  AT  TEX   RV 
Hydroel       (munll       (Jl 

A 

Interest 

J 

T 

4  Baton   Rouge   La   Salea-Uee    iBunll 
(J) 

C 

Int«r«vt 

K 

T 

i  Loulelena   St   Ser   B 

A 

Int.r.st 

J 

T 

6  Orleans    Par  La   Sch  Brd 

A 

Int.r.st 

J 

T 

llK/l3eteCa<ha:A-SI.0O0orkai                      B-SI,00l-S2.3O0                  OS2,50I-S5,(IOO                       D-U.OOI-SIS.OOO                     E-tl}.00l-S50,000 
;Co«.Bl.D4)      F-»30.00l-JI00/)00              O-J100.00l-tl,000,000        Hl-»I.OOO.OOI-«.000.000       lU-JJ.OOO.OO  lor  more 

VdCodo:         ;-S  13.000  or  kae                    K-tlS,001-$SO.OOO               L-S30,aOI-tlOO.OOO              M-S  100.001 -$230,000            N-S230.0ai -{300.000 
(CoLCI.D3)     O-t300.a01-S1.000,000        Pl-tl.OOO.OOI-S5.000,000  P2-U.0OO.0OI-n3.O0a.aO0  P3-S23.00O.0Ol-t3O.00O.00O  F4-S30.aOO,aO  lor  mora 

ViJ  Mlh  Codec  Q-Affnaal                            R-Cort  (real  tslate  only)                             S-AaMniei<                                     T-CaAfMarket 
ColCJ)            U-BookVahe                       V-OUkt                                                 W-EMimatol 
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/ll. 

Page     9  INVESTMENTS  and 

-  Incoim,  nkH.  (raiiMcians  dnctiOt*  Kmm  ofspouu  md 
TRUSTS      dtptmlutlehldnn.  S—pp.3TS4aeiialniellans) 

A. 
Owc(l|]«lona(A«s«t« 

Kino  wfw»  tpfktbl:  amtrol 
>»  mmT  by  laing  ffw  pannlhMcal 

B 

during 

raportlng 

C. 

Orauwiu* 
•lendof 
reporting 

D. 

(1) 

Ami 

Cod 

e 

(A- 

H) 

Type 
(•0. 

rani  or 

HeresI) 

(1) 
VMue 
Code 
(J-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

(1) 

Type 
(•g. 

buy,  sea, 
Hon) 

^ 

iAM/af«n</«pousa,  '(Sj'hf—p- 

nl»  vmvthlp  by  tpoutt,  '(DC)' 

PI«o*  'PO'ilttrnch  isat 
ixTpl  /mm  prior  ttsdosun. 

(2) 
Da(e: 
Mcnlh- 
Oay 

(3) 

\Mue 
Code 
(J-P) 

(4) 
Gam 
Code 
(A-H) 

(5) 

MenMyof 
buyer/teltor 
(If  private 
tranaacUon) 

NONE  (nor«port«b(«lncome,»Me(»,or 
biimc(im>) 

Bl 

r^h 

- 

7  La   Pub  Facs  AT  RV  G«n  Hlth  Inc 
(iminll       (Jl 

B 

Interest 

J 

S  Lafayette  La   Pub  Pwr  AT  Elec  Rev 
(■unl)      (Jl 

A 

Interest 

J 

9  E  Baton  Rouge   Par  La  Sales  Use 
(■unll      (Jl 

B 

Interest 

J 

0  New  Orleans  La  Audubon  Pk  Coan 
(aunil    (Jl 

B 

Interest 

K 

ISbrevaport  La  Htr-Swc  Rv   (nunll 
(Jl 

A 

Interest 

J 

2  C   Baton   Rouge    Par  La   Sales    t   Use 
(minll    (Jl 

B 

Interest 

J 

3  La  St  Unv.-Agric  Mchnl  Clg  Unv 
(■unll    (Jl 

A 

Interest 

J 

4  La   Pub  Fac  AT  HSP  Rev  Ser  A 
(winil      (Jl 

B 

Interest 

J 

S  La  Pub  Fac  AT  HSP  Rev  Ser  B 
(■unll    (Jl 

A 

Interest 

J 

6  La   Pub  Face  Auth  Rev  Gen  Hlth 
Iminll      (Jl 

B 

Interest 

J 

/  Terrebonne    Par   La   Hsp  Svc   Dt   1 
(■unll    (Jl 

B 

Interest 

J 

9  Lafayette  La   Pub  Inpt  Sales  Tx 
(■unll     (Jl 

A 

Interest 

J 

}  New  Orleans  La  Home  Mtg      (nunll 
(Jl 

B 

Interest 

J 

0  La   Pub  Faca   AT   RV  Ser   D  BIGI 
(■unll    (Jl 

B 

Interest 

K 

I  Jeff  Par  La  Hosp  Svc  Ot  2  Rv 
(■unll      (Jl 

A 

Interest 

J 

2  Greater  N.   O.    Expw  Com  l*a  Cxpwy 
(■unll    (Jl 

A 

Interest 

J 

3  Cdlnburg   Tex   Cons    Indpt   Sch   Olst 
(■unll    (Jl 

B 

Interest 

K 

loiAlua  evades:  A-tl,000  or  loi                     B-$  1,00! -$2,300                  C-n,SOI-S5,000                       D-SS,001-S15,000                      E-$t3,0OI-$3O,0O0 
Cot.BI,D4)      F-S50,OOI-tlOO,000              O-S  100,001 -SI, 000,000        Hl-Sl,Oa0.001-SJ,000.000       IU-SS,OOa.OOIorinore 

ValCoifcr         J-JlS.OOOortai                    K-S15,001-tSO,000               L-«0,001-t  100,000              M-S100,001-n50,000            N-n5O,0Ol-$5O0,000 
:ColCI.03)     O-S5a0.00l-$l,000,00a        FI-SI,000,00I-SS,000,000  P2-tS.OOO,OOI-t2S,000,000  P3-S2S.O00,0OI-SSO,0OO,0OO  P4-S}O,000,00loriiKira 

Vd  Mb  Codec  Q-Annbal                            R-Com  (real  estate  only)                             S-Al>eania<                                     T-CaAMukd 
C(iLC2)            U-BockVtlna                       V-Olin                                                 W-EiUniUal 
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—  income,  value,  transactions  (Indudas  ffiose  of  spouse  and 

'II.  Page   10  INVESTMENTS  and  TRUSTS     dapmdenicMdnn.  s^pp  37-s4ofinstmcaons.) 


A. 
DescripUonof  Assets 

Ktcata  wliam  applctbla.  owner  of 
'ta  asset  by  using  the  parenthetical 

B. 

Income 

during 

repor1ir>g 

period 

C 

Gniss  value 

alendof 

reporting 

D 

Transactions  during  reporting  period 

idvldual  and  spousa.  '(Sj'torsap- 

(t) 

Ami. 

Cod 

(A- 
H) 

(2) 

Type 

(e.g.. 

dividend. 

renter 

Merest) 

(1) 

Value 
Code 
(J-P) 

(2) 

VaKie 

Method 

Code 

(Q-W) 

(1) 

Type 
(•0. 
buy.  sen, 
merger, 
redemp- 
tion) 

If  not  exempt  from  disclosure 

rata  ownatshtp  by  spouse,  '(DC)' 
tr  ownership  by  dependant  chid. 

Place  'PO'  after  each  asset 
exempt  from  prior  (Msdosura. 

(2) 
Date: 
Month- 
Day 

(3) 

Value 
Code 
(J-P) 

m 

Gsin 
Code 
(A-H) 

(5) 

kJenUtyot 
buyer/seder 
(If  private 
trsnsactlofi) 

NONE  (no  reportable  lnoonw,as3e(s,  or 
trwissctlona) 

^rx 

fMP 

^ 

t  La    Pub   Facs   AT   RV  A.Ochsnec   6 
Inninll    IJI 

C 

Interest 

K 

T 

5  La.    Pub  Fac  AT  RV  A.Ochsner  C 

B 

Interest 

J 

T 

i  C   Baton   Rouge    Par   La   Sla-Use  Tx 
(muni)     (Jl 

B 

Interest 

J 

T 

7  La   Pub  Facs  AT  RV  A-1      (nunl) 
(Jl 

C 

Interest 

K 

a  St  (niarles   Par  La  Env  Impt  Rev  La 
Pwr-Lt    (muni)       (J) 

A 

Interest 

J 

9  1st   T   I   HS   CHB    e3LA  T    1   H    (Hunl 
Bond  Mutual    Fund)       (J) 

B 

Interest 

J 

}  Southern  Bell  Tel   t  Teleg    (Bond) 
(Jl 

A 

Interest 

J 

1  Southern  New  Eng  Tel  Co      (Bond) 
(Jl 

A 

Interest 

J 

2   Carolina    Power   t    Light  Co 
(Bond)       (Jl 

B 

Interest 

J 

)  Mountain  States  Tel   i  Teleg 
(Bond)      (J) 

A 

Interest 

J 

1  GTE  South   Debenture    (Bond)    (J) 

A 

Interest 

J 

5tM  McDonalds  Corp        (Bond)         (J) 

A 

Interest 

J 

9  Chjke  Energy  Corp        (Bondl         (J) 

A 

Interest 

J 

7  Trsnssmerlca   Flnl  Corp        (Bond) 
(Jl 

A 

Interest 

J 

3  Merrill  Lynch  Basic  Value   Fd  CI   B 
(stocic  mutual    fund)    (J) 

A 

Dividend 

K 

1  Am  Cent-20th   Cent   Ultra    (stock 
mutual    fund)       (J) 

0 

Dividend 

K 

1  Brandywlne    Fund    (stock   mutual 
fund)       (J) 

E 

Dividend 

L 

lnc«Hin Codes:  A-t  1,000  Of  ks>                     B-SI.001-S2.S00                  C-».501.J3,0OO                       D-SS.OOMIS.OOO                     E-SIS.OOl-SSO.OOO 
CoLBI.CM)      F-S}0.001-$100,000              O-S100.00l-S1.000,000        Hl-SI.OOO.OOI-tJ.OOO.OOO       H2-S3,O0O.0OI  oc  more 

ViiCe6eK         J-SI3,00Oorlea                    K-S15.00l-S30,000               I^UO.OOl  .SI  00.000              M-SI00.00|.S2S0,000            N-S23O.0OI-SSOO,aOO 
Col.CI.D3)     OS500,00|.SI,000,000        PI-SI.OOO,001-t5,000,000  P2-SS,000,OOI-n3.000,OOa  P3-<S23.00O,0OI-S30.O0O,0OO  P4-SSa,O0O,00locinote 

V.I  Mlh  Codes:  Q-Appiailal                            R-Co>t  (leal  eUala  only)                             S-Aneonxnl                                     T-Cash/Mulcel 
Col  02)             U-BookVthie                         V-Ober                                                     W-EKimaled 
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11.  Page  11  INVESTMENTS  and 

-  Incolm,  vtkjo.  (ransKfcnt  dndudn  Unso  of  spous9  tnd 
TRUSTS     dtpondontchUnn.  S— pp.  37-64  otkabvclont.) 

A. 

OwcftpHonofAnata 

*0MW  wh&n  upfwcmM,  o*w>*r  of 

B. 

Incoma 

during 

reporting 

C. 

OraotvakM 
alendoT 
rapo>tk<g 

0. 

TrenaocUono  during  reporting  period 

•^Mutl md  fou—,  '(S)'tor—p- 

(1) 

AmL 

Cod 

(A- 
H) 

(2) 

Typo 

(•B. 
(SvWend. 
rant  or 
miaraoO 

(1) 
\Mua 
Coda 
(WO 

(2) 

\Muo 

kMtnd 

Coda 

(Q-W) 

(1) 

T»P. 
(e.g.. 
tuy.aei. 

rvdemp- 
Ikin) 

II  nw  flocBinpt  frofn  dIscloMura                                                1 

rcmrnwh^bydtptmltnlcMd. 

niM* 'PO' afftr  McA  MS(( 
wtwmpt  Hvn  prior  tMathttun. 

(2) 
(Ma: 
Month- 
Day 

(3) 

Vakia 
Code 
(WO 

Gain 
Code 
(A-H) 

(5) 

klenUyof 
Imyar/aaaar 
(H  private 
trvnadkm) 

NONE  (no  wportim  Inainw.mali,  or 
Irarmcttont) 

^< 

n^n 

— 

I  Hiibor  Intarnatlonal    (atock 
■utual   fund)      (Jl 

B 

Dividend 

K 

>.  Haartland  Valua   (atock  autual 
fund)      (J) 

B 

Dlvidand 

K 

1  Kaufaann    (atock  autual   fund)      IJ) 

B 

Dividand 

K 

1  Kaapar-Draaan   Hi    Ratum  A    (atock 
■utual   fund)         (Jl 

B 

Dividend 

K 

iNaubargar  4  Barman-Guardian 
(atook  Butual   fund)         IJ) 

B 

Dividand 

K 

;  Strong  Cosaon  Stock   (atook  autual 
fund)    (J) 

0 

Dlvidand 

K 

'  rtaaport-McMoran    (coaaaon  atock) 
(J) 

A 

Dividend 

J 

1  Strong  Slwrt  Tana  Bond   Fund    (bond 
fund)      (J) 

E 

Dividend 

N 

)  Strong  Honay  Harkat  Fund     (J) 

B 

Dividend 

K 

)  Htbamla  National  Bank 
1      (chacktng/aonay  aarkat  accta)    (J) 

A 

Intereat 

K 

Ooaanrolal  offloa  building-Haw 
Otlaana   <J) 

G 

Rent 

N 

1 
1 

■M*Cs*cA-Sl,0()Oarleai                    B-«l,00I.t2.M0                 C-S2»1-SS,000                     l>tS.001-SI3,000                    E-SI).ao|.SM/)aO 
OaiBI.IM)      F-«30,a01-$IOO.OOO              O-$100^l-SI,0a0,0a0        MI-SI,00O^I-S3,0O0.OaO       in-».00a,001aca«]n 

MCote:      i-si),aoocriM            K-S)3,oa)-uo.aoo          i^s5o,ooi.sioo,oao         )^-t)oo.ooi-n5o.ooa        N-S2M,ooi-tMO,ooo 

3ri.Ct.D3)     O-$S00.a0l-tl.a00,000        P)-SI,()aO.()OI4},l)()OJ)()0  Pl>«/)()0.()al425.()()0,()00  l>3<]S.()00,()OI4y>.aOO,()()0  r4-U0,()()0/)01<ira>in 

/alMACadec  (^Afpnkal                          H-Cti^ {ml aUU coty)                           S-AwanenI                                  T-CariMaM 
JalCI)            l>-BoakValaa                       V-0*a                                                 W-E*iMM 
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inwiie  01  refson  rtepoturiy  l  Date  01  Kepon  I 

Barbier,    Carl   J.  05/21/1998    ' 

II.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS.  (!««»••  pait  of  repoii) 

NONE   (NoaddMonrilnfocTnaUonaroiitoiabam.) 

ct  II.   AGREEMENTS 

have  no  written  agreements  at  this  time  with  anyone.   However,  it  is  my  intention  to  allow  my 
ughter,  Kelly  Barbiec,  to  continue  the  firm  and  to  continue  the  representation  of  our  clients 
ose  cases  are  pending  at  the  time  of  my  appointment.   Depending  on  the  type  of  case  and  the 
ient's  preference,  it  is  likely  that  Kelly  would  associate  with  other  attorneys  on  certain 
ses.  No  such  agreements  or  arrangements  have  been  made  as  of  this  date. 

cause  of  the  nature  of  my  practice,  all  of  my  fees  are  contingent  based  upon  successful 
n^letion  of  each  client's  case.   For  those  cases  that  are  pending  at  the  time  of  my 
polntment,  I  anticipate  that  at  the  conclusion  of  the  case  I  will  be  reimbursed  for  any  case 
lated  expenses  and  advances  made  on  behalf  of  the  client  while  I  handled  the  case.   I 
tlmate  that  amount,  for  all  cases,  to  be  approximately  $200,000.00  as  of  the  present  time. 

a  part  of  my  practice,  it  is  occasionally  necessary  for  a  client  to  borrow  money  in  order  to 
tain  medical  treatment.   On  those  occasions,  if  the  client  has  no  other  source  of  funds,  I 
11  arrange  with  my  bank  to  loan  such  funds  to  the  client.   To  meet  these  needs,  I  have  had  a 
ng  standing  line  of  credit  with  Hibernia  National  Bank  in  New  Orleans.   In  order  to  make 
ese  loans,  the  bank  requires  that  I  co-sign  the  loan.   While  the  case  is  pending,  I  advance 

a  periodic  basis  the  sums  of  money  necessary  to  pay  the  Interest  on  the  loan.   Upon 
ccessful  completion  of  the  case,  the  client  reimburses  my  office  for  the  advanced  Interest 
ynents  and  pays  off  the  principal  loan  amount  to  the  bank.   At  the  present  time  the  total 
ount  of  outstanding  loans  against  the  line  of  credit  is  approximately  $86,000.00.   If  any  of 
ese  clients'  cases  are  pending  at  the  time  of  my  appointment,  I  anticipate  that  the  loans 
11  be  paid  out  at  the  time  of  successful  completion  of  each  case.   Although  I  would  remain 
rsonally  liable  for  repayment  of  the  loans  as  a  co-signer,  I  do  not  anticipate  having  to  pay 
e  loans  personally  in  view  of  my  past  experience  which  has  always  resulted  in  the  client 
ying  off  the  loan  upon  conclusion  of  the  case.   I  anticipate  that  the  attorney  who  assumes 
sponslbillty  for  handling  the  case  after  my  appointment  would  also  assume  responsibility  for 
vancing  the  periodic  interest  payments. 

anticipate  that  I  will  be  entitled  to  receive  a  share  of  the  attorneys  fees  earned  in  the 
ses  that  are  pending  at  the  time  of  my  appointment.   I  understand  that  such  shares  must 
irly  represent  the  proportion  of  the  work  I  have  done  on  each  case  prio  to  my  appointment.   I 
11  not  share  in  any  part  of  the  fees  which  represent  work  performed  after  my  appointment  by 
e  attorney  who  handles  the  cases  to  conclusion.   Because  all  of  my  cases  involve  Individual 
ients  and  contingent  fee  arrangements,  it  is  not  possible  at  this  time  to  provide  either  a 
eclflc  dollar  amount  or  a  specific  percentage  for  future  fee  income.   Ethical  rules  require 
at  at  the  time  of  my  appointm'^nt,  I  will  have  to  give  written  notice  to  the  client  in  each 
nding  case  of  their  right  to  either  allow  my  daughter,  Kelly  Barbier,  to  continue  with  their 
presentation,  or  if  they  prefer,  to  select  new  counsel.   My  entitlement  to  any  specific 
rcentage  of  a  legal  fee  which  may  be  earned  in  the  future  will  have  to  be  determined  on  a 
se-by-case  basis  at  that  time.   The  assigned  percentage  for  each  case  will  fairly  represent 
e  work  performed  by  me  prior  to  my  appointment. 
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:CTION  HEADING.      (MM*  part  of  raport.) 

ECTION   3.    HON- INVESTMENT   INCOME    (cont'd.) 

i.    Date  Parties  and  Terms  Gross   Income 

«   1998  Bookkeeping  Services   (business   income)    (S)  $  o.OO 
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;.    CERTIFICATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
dicial  Activities,  and  to  the  best  of  my  {knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
ijudicatory  function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or 
pendent  children  had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  ail  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or 
pendent  children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  l^nowledge  and  belief,  and  that  any 
ormation  not  reported  was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  tiie  acceptance  of  gifts  which 
ive  been  reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  and 
didal  Conference  regulations. 


Signature 


Date 


sui/n 


Note: 


Any  individual  who  luiowingly  and  wilfully  falsifies  or  fails  to  file  this  report  may  be  subject  to  civil 
and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  Omce  of  the  United  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C  20544 
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NET  WORTH 


PRIL    30,     1998 

Social    Security   No. 438-62-0536 


AS   OB- 
Name:       CARL    JOSEPH    BARBIER  , ,     . 

Provide  a  complete,  cunent  Onandal  net  worth  statement  which  itemizes  in  detaU 
all  assets  (Including  banlc  accounu,  real  esute,  securidcs.  trusts,  investments,  and  other  financial 
holdings)  all  UabiUdes  Qncludlng  debts,  mortgages,  loans,  and  other  financial  obUgadons)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 
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CARL  JOSEPH  BARBIER  Social  Security  No. 438-62-0536 

FINANCIAL  NET  WORTH  STATEMENT-  Schedules 

Listed  Securities: 

Merrill  Lynch  Cash  Management  Account  $1,037,396. 

Strong  Short  Term  Bond  Fund  26,159. 

Common  stock/mutual  funds  254,406. 

Strong  Money  Market  Fund  40,076. 


Total 


$1,358,037, 


Real  Estate  Owned: 

57  Grand  Canyon  Drive,  New  Orleans  $   275,000. 

858  Camp  Street,  New  Orleans  250,000. 

103  Peninsula  Dr.,  Carriere,  Ms.  65,000. 

14  Rosedown  Court,  New  Orleans  180,000. 

Total  $   770,000. 
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UNITED  STATES  SENATE 
QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 

I.      BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used^.       o>r;^— ^ 
Gerald  Bruce  Lee 

2.  Address;  List  current  place  of  residence  and  office  address(es) 

Residence:     Springfield,  Virginia 

Office:  Fairfax  Circuit  Court,  19th  Judicial  Circuit 

4110  Chain  Bridge  Road 
Fairfax,  Virginia  22030 

3.  Date  and  Place  of  Birth: 

February  9,  1952,  Washington,  D.C. 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List 
spouse's  occupation,  employer's  name  and  business  address(es) 

Married  to  Edna  Ruth  Vincent,  Attorney  at  Law 

Employer  and  Business  Address:  Surovell  Jackson  Colten  &  Dugan,  P.C,  4010 

University  Drive,  Fairfax,  Virginia  22030 

5.  Education;  List  each  college  and  law  school  you  have  attended,  including  the 
dates  of  attendance,  degrees  received,  and  dates  degrees  were  granted. 

College:         The  American  University,  1969-1973,  Bachelor  of  Arts  in 
Communications,  May,  1973. 

Law  School:  The  American  University,  Washington  College  of  Law,  1973-1976, 
Juris  Doctorate,  May,  1976. 
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6.        Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and 
organizations,  non-profit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 

9/67-5/73  Youth  Pride,  Inc. 

72-73  Director,  Public  Relations 

71-72  Co-Director,  Pride/ American  University  Program 

70-7 1  Counselor,  Higher  Education 

68-70  Supervisor,  Area  36B 

67-68  Team  Counselor 

1536  U  Street,  N.W. 
Washington,  D.C.  20036 

5/74-9/74  United  States  Equal  Employment  Opportunity  Commission- 

Decisions  Division 
Law  Clerk 
Washington,  D.C. 

1/74-1/75  Gwendolyn  Jo  Carlberg,  Esquire 

Law  Clerk 

420  South  Washington  Street 
Alexandria,  Virginia  22314 

1/75-8/75  Gates  &  Richburg  (George  Gates  and  Zollie  Richburg) 

Law  Clerk 
1709  N  Street,  N.W. 
Washington,  D.C. 
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9/74-5/78  The  American  University 

College  of  Continuing  Education 
Adjunct  Professorial  Lecturer 
Washington,  D.C.  20016 

9/76-  10/77  Wiggs  &  Holland 

Associate  Attorney 


515  Wythe  Street 
Alexandria,  Virginia  22314 

1977-1978  Wiggs  &  Lee 

Attorney/Partner 
515  Wythe  Street 
Alexandria,  Virginia  22314 

1978-1980  Wiggs  Lee  &  McClerklin 

Attorney/Partner 
515  Wythe  Street 
Alexandria,  Virginia  22314 

1980-1 983  Law  Offices  of  Gerald  Bruce  Lee 

Attorney/Owner 

1 1 7  North  Fairfax  Street  (10/80-1/81) 
Alexandria,  Virginia  and 
1001  Duke  Street   (1/81-8/83) 
Alexandria,  Virginia  223 14 

1983-1985  Lee  «&  Finch 

Attorney/Partner 
807  Franklin  Street 
Alexandria,  Virginia  22314 

1985-  1 1/86  Law  Offices  of  Gerald  Bruce  Lee  &  Associates 

807  Franklin  Street 
Alexandria,  Virginia  22314 
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7. 


1 1/86-  5/92  Cohen  Dunn  &  Sinclair,  P.C.  (currently  operating  as  Cohen, 

Dunn,  Keating  and  Rorhstaff) 
Attorney/Principal 
221  South  Alfred  Street 
Alexandria,  Virginia  22314 

1 1/90  -  4/30/92         Metropolitan  Washington  Airports  Authority 

Board  of  Directors  for  Washington  National  and  Dulles 
International  Airports 
Virginia  Appointee 

5/1/92  -  present        Fairfax  Circuit  Court,  19th  Judicial  Circuit  of  Virginia 
Circuit  Court  Judge 
4110  Chain  Bridge  Road,  Fifth  Floor 
Fairfax,  Virginia  22030 

Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

None. 


Honors  and  Awards;  List  any  scholarships,  fellowships,  honorary  degrees, 
and  honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

TTie  North  Star  Award,  The  American  University,  Washington  College  of  Law,  for 
service  to  students  and  alumni  in  employment,  March  28, 1998. 

The  Asian  American  Bar  Association  Award  for  service,  October  1997. 

President's  Award  for  Outstanding  Service,  the  Fairfax  Bar  Association,  1995-96. 


840 


Hon.  Gerald  Bruce  Lee 

United  States  Senate  Questionnaire 

for  Judicial  Nominees  -  PARTS  I,  II  &  III 

May  29,  1998 

Pages  of  41 


The  American  University,  Washington  College  of  Law,  Alumnus  Award,  for 
working  to  advance  law  students  into  judicial  clerkships  and  with  minority  law 
students  on  careers  and  placements,  1995. 

The  Fairfax  County  Human  Rights  Commission  Award,  for  mentoring  youths  and 
working  with  the  judicial  system  in  leading  the  Fairfax  County  Community  Town 
Meetings  Project  on  the  Fairness  of  the  Criminal  Justice  System,  1994-95. 

The  National  Association  of  Counties  Award,  for  working  on  the  Fairfax  County 
Community  Town  Meeting  Project,  which  entailed  a  series  of  meetings  where 
judges,  prosecutors,  defense  attorneys,  police  officers  and  court  staff  listened  to 
community  concerns  and  developed  a  plan  to  respond  to  them,  June  1995. 

The  Distinguished  Service  Award,  The  Virginia  Commission  on  Women  and 
Minorities  in  the  Legal  System,  for  encouraging  and  assisting  women  and 
minorities  in  entering  the  legal  profession  and  judiciary,  June  1994. 

The  Distinguished  Service  Award,  The  Old  Dominion  Bar  Association,  for  forging 
a  relationship  of  mutual  cooperation  and  respect  between  the  Old  Dominion  Bar 
and  the  Virginia  State  Bar,  Summer  1992. 

The  Lodestar  Award,  The  American  University,  presented  at  the  University 
President's  Investiture,  for  distinguished  achievement  in  career  and  service  to 
university  and  community,  May  1992. 

9.       Bar  Associations:  List  all  bar  associations,  legal  or  judicial  related 

committees  or  conferences  of  which  you  are  or  have  been  a  member,  give  the 
titles  and  dates  of  any  offices  which  you  have  held  in  such  groups. 

Judicial  Conference  of  Virginia: 

Chairman,  Judicial  Education  Committee,  (1997-present); 
Member,  (1992-present)c.   Fairfax  Circuit  Court  Committees; 
Chairman,  Magistrates  Committee  (1993-95);Chairman,  Courts  Internet 
Committee  (1997-  present). 


\ 
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Virginia  Circuit  Court  Judges'  Benchbook  Committee: 
Member,  (1995-present). 

Fourth  Circuit  Judicial  Conference,  Permanent  Member,  (1991  to  present) 

George  Mason  Inn:  American  Inn  of  Court: 

President  (1996-97);  Master  Solicitor  (1989-present). 

Virginia  State  Bar: 

Elected  Member,  Virginia  State  Bar  Council,  (1985-91);  Board  of 
Governors,  General  Practice  of  Law  Section,  (1986-91);  Member, 
Litigation,  General  Practice  and  Criminal  Law  Sections,  and  Chairman, 
Judiciary  Committee,  (1987-88);  Chairman,  General  Practice  of  Law 
Section,  (1986-87);  Chairman,  Publications  Committee,  General  Practice 
Plus  Newsletter.  (1988-89). 

Member,  Professionalism  Committee  (1988-91);  Unauthorized  Practice  of 
Law  (1988-90);  Special  Committee  on  Study  of  Rules  Regarding:  In- Person 
Solicitation  of  Personal  Injury  Cases  (1989-91). 

Member,  Board  of  Governors  General  Practice  of  Law  Section  (1986- 
present). 

Virginia  Law  Foundation: 

Chairman,  Grants  Committee  (1991-92);  Board  of  Directors,  (1990-92). 

American  Bar  Association: 

Chairman,  Judiciary  Committee,  General  Practice  of  Law  Section,  (1996- 
97);  Vice  Chairman,  Judiciary  Committee,  General  Practice  of  Law  Section, 
(1995-97); 

General  Practice  Section,  Vice  Chair,  Coimnercial  Law  Coimnittee,  (1988- 
1992);  Vice  Chair,  Torts  and  Insurance  Committee,  (1988-91);  Member, 
Litigation  Section;  Member,  General  Practice,  Solo  and  Small  Firm  Section. 
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National  Bar  Association,  Judicial  Division. 


Fairfax  Bar  Association: 

Co-Chair,  Diversity  Task  Force  (1996-97); 

Continuing  Legal  Education  Committee  (1990-91);  Judicial  Member. 

Northern  Virginia  Black  Attorneys  Association: 

Board  of  Directors,  (1990-92);  President  (1983-85). 

Old  Dominion  Bar  Association: 

Conference  Planning  Committee,  51st  Aimual  Conference  (1991); 
Programs  Committee  (1988);  Co-Chairman,  46th  Annual 
Conference(1986);  Co-Chairman,  President's  Reception  (1986); 
Judicial  Member. 

Virginia  Trial  Lawyers  Association,  Member. 

Alexandria  Bar  Association: 

Chairman,  Judicial  Selection  Committee,  (1983-87); 
Law  Day  Committee;  Judicial  Member. 

Alexandria  Circuit  Court: 

Special  Commissioner  in  Chancery,  (1977-1992). 

District  of  Columbia  Bar,  Member,  (1976-95). 

Virginia  Supreme  Court  Professionalism  Course  Faculty  (1990-1992) 

The  American  University  -  Washington  College  of  Law,  Dean's  Advisory  Council 
(1996  to  present) 

10.      Other  Memberships:  List  all  organizations  to  which  you  belong  that  are 

active  in  lobbying  before  public  bodies.  Please  list  all  other  organizations  to 
which  you  belong. 
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Organizations  that  are  active  in  lobbying  before  public  bodies:    None. 
Other  Organizations  to  which  I  belong: 

Kappa  Alpha  Psi  Fraternity,  Inc.  (Life  member) 

11.  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice, 
with  dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please 
explain  the  reason  for  any  lapse  of  membership.  Give  the  same  information 
for  administrative  bodies  which  require  special  admission  to  practice. 

Supreme  Court  of  Virginia,  1976 

United  States  District  Court  for  the  Eastern  District  of  Virginia,  1976 

United  States  Bankruptcy  Court  for  the  Eastern  District  of  Virginia,  1977 

United  States  District  Court  for  the  District  of  Columbia,  1977 

United  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit,  1977 

United  States  Court  of  Appeals  for  the  Fourth  Circuit,  1978 

United  States  Court  of  Appeals  for  the  Federal  Circuit,  1982 

District  of  Columbia  Court  of  Appeals,  1977-1996: 

Explanation  of  lapse  in  membership:  Judicial  office  in  Virginia  does  not 
require  maintenance  of  out  of  state  bar  memberships.  Therefore,  I 
attempted  to  terminate  my  judicial  membership  in  1996  by  not  continuing 
to  pay  dues.  I  have  just  learned  that  allowing  my  membership  to  lapse  in 
this  manner  is  considered  a  suspension  for  nonpayment  of  dues.  To  correct 
this  status,  I  have  paid  all  past  dues  through  June  30,  1999,  and  have  been 
reinstated  in  good  standing. 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles, 
reports,  or  other  published  material  you  have  written  or  edited.  Please  supply 
three  copies  of  all  published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  are  press  reports  about  the  speech, 
and  they  are  readily  available  to  you,  please  supply  them. 
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"A  Road  Map  of  Effective  Trial  Tactics,"  Practical  Litigator,  American  Bar 
Association-American  Law  Institute  (September  1995). 

"How  to  Deal  with  S.O.B.  Lawyers  and  Difficult  Judges?  Revisited."  41,  No. 3, 
Virginia  Lawyer.  (September  1992). 

"A  Busy  Lawyer's  Guide  to  Ways  to  Manage  Stress  and  Increase  Office 
Efficiency,"  Vol.  39,  No.  1,  Virginia  Lawyer  (July,  1990)  and  New  York  State  Bar 
Journal.  Vol.  63,  No. 7  (Nov.  1991),  Reprinted  1997,  General  Practice  Plus,  and 
Pennsylvania  Bar  Association  General  Practice  Section  Newsletter; 

"Lawyer  as  Counselor  for  the  Small  and  Minority  Business,"  Vol.  7,  No.  3,  The 
Compleat  Lawyer  (American  Bar  Association)  (Summer,  1990); 

Book  Review:  "When  Hell  Froze  Over:  The  Untold  Story  of  Doug  Wilder,  A 
Black  Politician's  Rise  to  Power  in  the  South,"  George  Mason  University  Law 
School  Civil  Rights  Law  Journal.  Vol.  1,  No.l,  (Spring,  1990);  Reprinted  in 
Virginia  Lawyer.  Vol.  39,  No.  1  (July  1990); 

"The  Black  Lawyer  in  Virginia-Reflections  Upon  a  Journey,  1938-1988,"  Vol.  37, 
No.  4,  Virginia  Lawyer  (October,  1988);  Reprinted  in  National  Bar  M 

Association  Magazine,  Vol.  3,  No.  3  (March,  1989);  " 

Book  Review:  How  to  Get  and  Keep  Good  Clients,  by  Jay  Foonberg,  Vol.  35,  No. 
10,  Virginia  Bar  News.  (April,  1987); 

"Conflict  In  the  Attorney-Client  Relationship:  Multiple  Representation  and  Federal 
Rule  of  Criminal  Procedure  44  (c),"  Vol.1,  No.  15,  Drug  Law  Report,  (May-June, 
1985),  Clark  Boardman,  N.Y.; 

"A  Message  From  the  Chairman";  "Management  of  Time  and  Stress";  "Tips  on 
Handling  Paper";  and  "An  Idea  For  Profit,"  General  Practice  Plus  Newsletter 
(FallAVinter  1986) 
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"The  Admissibility  of  Evidence  Involving  Advanced  Technologies,"  Technology 
in  the  Courtroom,  The  Courthouse  and  The  Law  Office,  The  Fairfax  Bar 
Association,  (November  19,  1997); 

"Examination  of  Specific  Witnesses,"  5th  Annual  Arlington  County  Bar 
Association  Criminal  Law  Seminar,  (June  24,  1989); 

"Suppression  of  Tangible  Evidence,"  4th  Annual  Arlington  County  Bar 
Association  Criminal  Law  Seminar,  (June  25,  1988); 

"First  Day  in  Practice"  Seminar,  "Criminal  Law  Practice  Materials,"  (October  10, 
1986); 

"Developing  A  Plan  and  Directing  Your  Future,"  Virginia  Women  Attorneys 
Association,  "You  Be  the  Judge"  Seminar,  (October  16,  1992); 

"Backwards  Never,  Forward  Forever:  The  Power  of  Dreams,"  Mount  Vernon  High 
School  Class  of  1996  Commencement  Notes  (Notes  for  speech,  not  verbatim  text 
of  speech;  Unpublished); 

"Who  Will  Defend  the  Poor  in  Criminal  Cases?  Court  Appointed  Counsel  in 
Virginia,"  Vol.  34,  No.  6;  Virginia  Bar  News  (December,  1985); 

"Winning  Contract  Cases,"  Vol.  V,  No.  3,  Lex  Claudia  (June,  1986),  Virginia 
Women  Attorneys  Association; 

Small  Business  Representation,  American  Bar  Association-American  Law  Institute 
(1989)  (Manual,  attached).  (I  believe  there  was  a  video  component  to  this 
seminar;  however,  I  have  been  unsuccessful  in  my  efforts  to  locate  the  video.); 

"General  Practitioner-The  Citizen's  Champion,"  Virginia  Bar  News  (June,  1986)  (I 
have  been  unsuccessful  in  my  efforts  to  find  a  copy  of  this  article.  I  have 
contacted  the  Virginia  State  Bar  office  in  this  regard,  but  they  have  been  unable  to 
locate  a  copy  of  the  article.) 

See  Articles  attached  hereto  as  Exhibit  1 . 
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13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last 
physical  exatnination. 

My  health  is  good  to  excellent.  My  last  physical  examination  was  April  20,  1998. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held, 
whether  such  position  was  elected  or  appointed,  and  a  description  of  the 
jurisdiction  of  each  such  court. 

I  am  a  Judge  on  the  Fairfax  Circuit  Court,  19th  Judicial  Circuit  of  Virginia.  I  was 
elected  to  this  judicial  office  by  the  General  Assembly  of  Virginia. 

The  Circuit  Court  is  a  court  of  general  jurisdiction  with  legal  and  equitable 
jurisdiction  over  civil  cases  and  criminal  felony  trials.  The  Circuit  Court  has 
original  jurisdiction  over  all  cases  in  chancery  and  civil  cases  at  law.  The  Circuit 
Court  has  appellate  jurisdiction  to  hear  appeals  de  novo  from  all  cases  from  the 
Juvenile  Domestic  Relations  and  General  District  Courts  and  certain 
adminisfrative  bodies.  We  hear  jury  and  non-jury  trials,  jury  and  non-jury  trials. 

15.  Citations:  If  you  are  or  have  been  a  judge  provide:  (1)  citations  for  the  ten 
most  significant  opinions  you  have  written;  (2)  a  short  summary  of  and 
citations  for  all  appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticism  of  your 
substantive  or  procedural  rulings;  and  (3)  citations  for  significant  opinions  on 
federal  or  state  constitutional  issues,  together  with  the  citation  to  appellate 
court  rulings  on  such  opinions.  If  any  of  the  opinions  were  not  officially 
reported,  please  provide  copies  of  the  opinions. 

(1)       Citations  for  the  ten  most  significant  opinions  you  have  written: 

Bushlow  V.  INOVA  Health  Systems  Hospital.  40  Va.  Cir.  121  (1996) 

Smith  V.  Markham.  41  Va.  Cir.  166  (1996) 

Wheeler  v.  Gabav.  40  Va.  Cir.  551  (1994) 
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Papile  V.  Batman  Development  Co..  38  Va.  Cir.  127  (1995) 

Bernstein  Brothers  Management  vs.  Miller.  42  Va.  Cir.  1 14  (1997) 

IJttle  Professor  Book  Co.  v.  Reston  North  Point .  et.  al..  41  Va.  Cir.  73  (1996) 

Winchester  Homes,  Inc.  v.  Hoover  Universal,  Inc..  30  Va.  Cir.  22  (1992) 

Cocoli  V.  Children's  World  Learning  Centers.  41  Va.  Cir.  589  (1994) 

Perkins  v.  Stewart  Title  Guaranty  Co..  38  Va.  Cir.  71  (1995) 

Commonwealth  v.  Wotherspoon.  36  Va.  Cir.  1 12  (1995) 

(2)       Short  summary  of  and  citations  for  all  appellate  opinions  where  your 
decisions  were  reversed  or  where  your  judgment  was  affirmed  with 
significant  criticism  of  your  substantive  or  procedural  rulings; 

1 .         Henderson  v.  Henderson.  Record  No.  970503  (Jan.  9,  1 998). 

This  action  was  brought  by  a  grandfather  against  his  granddaughter.  The 
grandfather  sought  rescission  of  a  deed  of  gift  on  the  grounds  of  undue  influence 
and  constructive  fraud.  The  trial  court  ruled  that  the  grandfather  met  his  burden  of 
proof  on  the  constructive  fraud  claim  and  ordered  the  granddaughter  to  convey  the 
property  back  to  her  grandfather.  The  Supreme  Court  of  Virginia  reversed  the  trial 
court  decision  by  holding  that  the  grandfather  failed  to  meet  his  burden  of  proof 
Specifically,  the  Court  held  that  regardless  of  the  weakness  of  the  grandfather's 
mind,  the  grandfather  failed  to  prove  the  material  misrepresentation  alleged  in  the 
Bill  of  Complaint.  The  Court  ruled  that  there  was  no  issue  of  adequacy  of 
consideration  since  the  property  was  conveyed  by  deed  of  gift. 
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2.  Matrix  Mechanical  Corp.  v.  Harrison,  et  al..  97  Vap  UNP  2068964  (Mar. 
25,  1997). 

The  underlying  action  involved  a  request  for  a  return  of  real  estate.  The  trial  court 
ordered  Matrix  and  Mitchell  to  convey  property  back  to  the  Harrisons.  The  trial 
court  concluded  that  Matrix  and  Mitchell's  failure  to  deliver  the  deeds  constituted 
contempt  of  court.  The  Virginia  Court  of  Appeals  reversed  the  trial  court  and  held 
that  Matrix  and  Mitchell  were  not  in  contempt  for  failure  to  comply  with  the 
Order.    The  Court  of  Appeals  found  that  the  trial  court's  order  specifically 
required  Matrix  and  Mitchell  to  execute  the  deeds  within  five  days  ft-om  the  order, 
not  deliver  the  deeds.  As  such,  Matrix  and  Mitchell  were  not  in  contempt  of  court. 

3.  Street  v.  Street.  24  Va.  App.  14  (1997). 

This  action  was  a  domestic  civil  contempt  case.  The  trial  court  incarcerated  the 
husband  for  failure  to  pay  spousal  and  child  support.  The  Virginia  Court  of 
Appeals  found  that  the  trial  court  erred  when  it  refused  to  allow  the  husband  to  call 
witnesses  to  prove  that  he  was  unable  to  pay  his  court-ordered  support  obligations. 

4.  NAJLA  Associates  v.  William  L.  Griffith  &  Co.  of  Virginia.  Inc..  253  Va. 
83  (1997). 

A  contractor  initiated  this  action  by  filing  a  motion  for  judgment  seeking  recovery 
of  damages  against  a  developer.  The  contractor  alleged  damages  because  of  the 
developer's  breach  of  an  escrow  agreement,  as  distinguished  fi-om  damages  for 
breach  of  a  construction  contract.  At  trial.  Plaintiff  moved  to  strike  Defendant's 
evidence  asserting  that  its  purported  damages  were  not  reasonably  contemplated  at 
the  time  the  parties  executed  the  escrow  agreement.  The  trial  court  denied  the 
motion  and  submitted  the  case  to  the  jury. 

The  Supreme  Court  of  Virginia  reversed  the  judgment.  The  Supreme  Court  held 
that  since  the  plaintiffs  purported  damages  in  a  breach  of  contract  case  are 
consequential,  the  plaintiff  was  required  to  prove  that  they  were  contemplated  by 
the  parties  at  the  time  of  the  execurion  of  the  agreement.  Since  the  plaintiff 
presented  no  evidence,  the  judgment  of  the  trial  court  was  reversed. 
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5.  IJSAA  Casualty  Insur.  Co.  v.  Henslev.  et  al..  Record  No.  950729  (Jan.  12, 
1996). 

This  appeal  arises  out  of  a  declaratory  judgment  action  in  which  the  trial  court 
made  a  declaration  about  coverage  under  a  USAA  family  automobile  liability 
policy.    Examining  the  language  of  the  policy,  the  Supreme  Court  of  Virginia  held 
that  the  trial  court  erred  in  concluding  that  the  liable  driver  was  a  "relative"  under 
the  policy,  and  thus  covered  for  his  liability.  The  Court  found  that  given  the  facts 
and  circumstances,  reasonable  persons  could  not  differ  in  concluding  that  the  liable 
driver  was  not  a  "relative"  under  the  policy,  and  hence  not  covered  for  the 
accident. 

6.  Dodson  v.  Commonwealth  of  Virginia.  95  Vap  UNP  2261944  (Nov.  28, 
1995). 

This  action  arises  out  of  Defendant's  convictions  for  robbery.  The  trial  court 
allowed  the  Commonwealth  to  introduce  an  accomplice's  statement  after 
determining  that  the  statement  was  a  declaration  against  penal  interest.  The 
Virginia  Court  of  Appeals  held  that  the  accomplice's  statement  was  not  against 
his  penal  interest  when  made  because  portions  of  the  statement  relating  to  events 
both  during  and  after  the  offense  did  not  subject  the  accomplice  to  criminal 
liability.  Unable  to  find  the  error  harmless,  the  Virginia  Court  of  Appeals  reversed 
the  convictions. 

7.  Sullivan  v.  Commonwealth  of  Virginia.  17  Va.  App.  376  (1993). 

In  this  action.  Defendant  was  convicted  of  driving  under  the  influence  of  alcohol 
after  the  trial  court  found  that  the  Commonwealth  had  complied  with  the  implied 
consent  law.  The  Virginia  Court  of  Appeals  reversed  the  conviction  upon  finding 
that  the  Commonwealth  violated  the  implied  consent  law  by  failing  to  offer  a 
blood  test.  The  Commonwealth  failed  to  establish  that  a  blood  test  was 
unavailable  at  the  time  of  Defendant's  arrest.  As  such,  the  conviction  was 
reversed. 

Affirmed  In  Part  and  Reversed  In  Part 
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8.  Nguven  v.  Dang.  Record  No.  0572-93-4  (Mar.  15,  1994). 

In  this  case,  the  trial  court  atnended  nunc  pro  tunc  the  parties'  final  decree  of 
divorce  by  incorporation  of  a  property  settlement  agreement.  The  Virginia  Court 
of  Appeals  affirmed  the  validity  and  incorporation  of  the  property  settlement 
agreement,  but  reversed  the  trial  court's  determination  that  the  incorporation 
should  be  made  nunc  pro  tunc.  The  Court  of  Appeals  found  that  the  incorporation 
was  proper  as  the  parties  entered  into  a  valid  and  binding  final  agreement. 
However,  the  Court  of  Appeals  held  that  the  power  to  amend  nunc  pro  tunc  is 
restricted  to  placing  upon  the  record  evidence  of  judicial  action  which  has  already 
been  taken,  but  was  omitted  or  misstated  in  the  record.  As  such,  the  Court 
reversed  the  portion  of  the  court's  incorporation  order  making  it  effective  nunc  pro 
tunc. 

Affirmed,  but  with  criticism 

9.  Mathy,  et  al.  v.  Commonwealth  of  Virginia  Department  of  Taxation, 
483  S.E.2d  802  (Apr.  18,  1996). 

This  action  was  filed  by  taxpayers  who  were  seeking  relief  fi-om  erroneous 
Virginia  income  tax  assessments.  The  trial  court  granted  the  Department's  motion 
for  summary  judgment  after  finding  that  the  taxpayers  were  not  entitled  to  the 
credit  under  Va.  Code  §  58. 1-332(A).  The  court  found  the  tax  to  be  an 
unincorporated  business  tax  on  income  which  is  imposed  for  the  privilege  of 
conducfing  business  in  the  District  of  Columbia.  The  Virginia  Supreme  Court  held 
that  the  trial  court  reached  the  correct  result,  but  for  the  wrong  reason.  The 
Virginia  Supreme  Court  held  that  the  tax  imposed  on  the  plaintiffs  was  illegal  and 
unauthorized  under  the  Home  Rule  Act  for  the  purposes  of  qualifying  for  a  credit. 
Therefore,  the  Virginia  Supreme  Court  held  that  the  Plaintiffs  were  not  entitled  to 
a  credit  based  on  the  plain  language  of  the  second  paragraph  of  Code  §  58.1- 
332(A). 

See  Unpublished  Opinions  attached  hereto  as  Exhibit  2. 
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(3)  Citations  for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings  on  such 
opinions.  If  any  of  the  opinions  listed  were  not  officially  reported, 
please  provide  copies  of  the  opinions. 

None. 

16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other 
than  judicial  offices,  including  the  terms  of  service  and  whether  such  positions 
were  elected  or  appointed.  State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

Metropolitan  Washington  Airports  Authority,  Board  of  Directors,  (the  managers  of 
Washington  National  and  Dulles  International  Airports),  Virginia  Appointee, 
November,  1990-April  30,  1992.    I  served  on  the  Airports  Operations  Committee 
and  worked  with  the  Authority  during  part  of  its  massive  Capital  Development 
Plan  to  improve  both  airports. 

17.  Legal  Career; 

a.         Describe  chronologically  your  law  practice  and  experience  after 
graduation  from  law  school  including: 

1.  Whether  you  served  as  a  clerk  to  a  judge,  and  if  so,  the  name  of 
the  judge,  the  court,  and  the  dates  of  the  period  you  were  a 
clerk; 

No,  I  was  not  a  judicial  law  clerk. 

2.  Whether  you  practiced  alone,  if  so,  the  addresses  and  dates; 

From  October  1980  -1983, 1  was  a  sole  practitioner  in  Alexandria,  Virginia. 
My  office  address  was  1 1 7  North  Fairfax  Street,  Alexandria,  from  October 
1980  to  January  1981;  1001  Duke  Street,  Alexandria,  Virginia,  from 
January  1981  to  September  1983;  and  807  Franklin  Street,  Alexandria, 
Virginia,  from  January  1985  to  November  1986. 
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3.        The  dates,  names  and  addresses  of  law  firms  or  offices, 

companies  or  governmental  agencies  with  which  you  have  been 
connected,  and  the  nature  of  your  connection  with  each; 

9/76-  10/77    Wiggs  &  Holland 
Attorney/Associate 
515  Wythe  Street 
Alexandria,  Virginia  22314 

1977-1978     Wiggs  &  Lee 

Attorney/Partner 
515  Wythe  Street 
Alexandria,  Virginia  22314 

1978-1980     Wiggs  Lee  &  McClerklin 
Attorney/Partner 
515  Wythe  Street 
Alexandria,  Virginia  22314 

1980-1983      Law  Offices  of  Gerald  Bruce  Lee 
Attorney/Owner 

1 17  North  Fairfax  Street  (10/80-1/81) 
Alexandria,  Virginia  and 
1001  Duke  Street  (1/81-8/83) 
Alexandria,  Virginia 

1983-1985     Lee  &  Finch 

Attorney/Partner 
807  Franklin  Street 
Alexandria,  Virginia  223 14 

1985-  1 1/86    Gerald  Bruce  Lee  &  Associates 
807  Franklin  Street 
Alexandria,  Virginia  22314 
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1 1/86-  5/92     Cohen  Dunn  &  Sinclair,  P.C. 
Attorney/Principal 
221  South  Alfred  Street 
Alexandria,  Virginia  22314 

1.  What  has  been  the  general  character  of  your  law  practice, 
dividing  it  into  periods  with  dates  if  its  general  character  has 
changed  over  the  years? 

I  was  a  trial  lawyer  for  1 5  years  engaged  in  civil  and  criminal  litigation 
practice  in  state  and  federal  courts.  1  served  as  sole  counsel  in  more  than 
300  trials.  As  a  trial  lawyer,  1  tried  a  wide  variety  of  cases  involving 
criminal  law,  personal  injury,  commercial  law,  business  torts,  contracts, 
civil  rights,  uniform  commercial  code  and  domestic  relations.  I  tried  cases 
in  Circuit  and  General  District  Courts  throughout  the  state.  I  represented 
individuals  before  the  United  States  Civil  Service  Commission,  and  the 
United  States  Merit  Systems  Protection  Board. 

My  representation  of  individuals  in  criminal  matters  in  federal  court 
spanned  a  wide  variety  of  matters.    I  tried  cases  in  all  three  districts  of  the 
Eastern  District  of  Virginia  and  represented  witnesses  before  federal  grand 
juries  in  Virginia,  Maryland,  and  Pennsylvania.  I  also  represented 
individuals  in  federal  criminal  multi-defendant  trials.  I  negotiated  pleas  in 
felony  and  misdemeanor  cases. 

2.  Describe  your  typical  former  clients,  and  mention  the  areas,  if 
any,  in  which  you  specialized. 

My  typical  former  clients  fell  into  three  categories:  individuals,  small 
businesses,  and  medium-sized  corporations. 

Individuals:  I  represented  individuals  in  connection  with  plaintiffs' 
personal  injury  claims  and  in  the  prosecution  and  defense  of  civil  claims.  I 
represented  individuals  in  criminal  matters  from  minor  traffic  infractions 
through  felony  trials  in  state  and  federal  courts. 


S'?-7nfi      QQ      10 
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Small  businesses:  I  represented  small  businesses  in  incorporations  and 
contract  litigation. 

Medium-sized  corporations:  I  represented  medium-sized  corporations  in 
commercial  and  defense  litigation. 

1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If 
the  frequency  of  your  appearances  in  court  varied,  describe  each 
such  variance,  giving  dates. 

I  appeared  in  court  on  an  average  of  2  times  a  week  throughout  niy  15  year 
career  as  a  trial  lawyer. 

2.  What  percentage  of  these  appearances  [during  the  last  five  years 
of  lavt'  practice]  was  in: 

(a)  federal  courts  25% 

(b)  state  courts  of  record         65% 

(  c)      other  courts  10%  General  District  Court 

civil  cases 

3.  What  percentage  of  your  litigation  was: 

(a)  civil  60% 

(b)  criminal        40% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict 
or  judgment  (rather  than  settled),  indicating  whether  you  were 
sole  counsel,  chief  counsel,  or  associate  counsel. 

I  was  sole  counsel  in  at  least  300  cases  tried  to  verdict  or  judgment 
during  the  15  years  of  private  practice. 
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5.         What  percentage  of  these  trials  was: 

(a)  Jury  20% 

(b)  Non-jury       80% 

18.       Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you 

personally  handled.  Give  citations,  if  the  cases  were  reported,  and  the  docket 
number  and  date,  if  unreported.  Give  a  capsule  summary  of  the  substance  of 
each  case.  Identify  the  party  or  parties  whom  you  represented;  describe  in 
full  detail  the  nature  of  your  participation  in  the  litigation  and  the  final 
disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom 
the  case  was  litigated;  and 

(c )  the  individual  name,  addresses,  and  the  telephone  numbers  of  co- 
counsel  and  of  principal  counsel  for  each  of  the  other  parties. 

(1)  Case:  William  and  Anita  Ginn  vs.  Brian  Seeber,  Trustee  in  Bankruptcy  for 
the  Estate  of  Cobb  Island  Cable  Company^  et  al.  (Wayne  Price  and  Virginia 
Priced 

Court:  U.S.  Court  for  the  Eastern  District  of  Virginia  (Alex.  Div.) 
Docket  No.:  CA.  85-1327 
Dates  of  Representation:  11/27/85  to  12/1/87 
Party  I  Represented:  Defendants  Wayne  and  Virginia  Price 
Judge:    Hon.  Richard  Williams,  Judge 
Jury  or  Non-jury:  Non-jury 
Opposing  Counsel:  K.  Stewart  Evans,  Esquire 

Pepper  Hamilton,  LLP. 

1300-  19th  Street,  N.W. 

Washington,  D.C.  20036-1685 

(202)  828-1230 


856 


Hon.  Gerald  Bruce  Lee 

United  States  Senate  Questionnaire 

for  Judicial  Nominees  -  PARTS  I,  II  &  III 

May  29,  1998 

Page  21  of  41 


Summary:     I  defended  shareholder-promoters  in  a  claim  of  securities 
fraud.  The  suit  involved  the  promoter  and  an  investor  in  a 
cable  television  company.  I  represented  Virginia  Price,  an 
investor,  and  Wayne  Price,  the  person  primarily  accused  of 
fraud.  We  litigated  issues  involving  disqualification  of 
plaintiffs  counsel  for  ethical  conflict  of  interest.  Fifth 
Amendment  in  a  civil  case,  damages  and  Uniform 
Commercial  Code  secured  transactions.  (I  defended  Wayne 
Price  in  adversary  litigation  stemming  from  this  suit  in  United 
States  Bankruptcy  Court  for  the  District  of  Maryland  in 
Rockville  simultaneously  with  this  suit  as  well.) 

Disposition:  The  disposition  was  that  Wayne  Price  was  held  liable  and 
Virginia  Price  was  absolved  fi-om  responsibility. 

(2)       Case:  Robert  and  June  Hayles  v.  Berryland  Development  Company 
Court:  Fairfax  Circuit  Court 
Docket  No.:  L-598 17 
Party  I  Represented:  Plaintiffs 
Dates  of  Representation:  1984 
Judge:  Hon.  Thomas  A.  Middleton 
Jury  or  Non-jury:   Jury 
Opposing  Counsel:  Douglas  J.  Sanderson,  Esquire 

McClandish  &  Lilliard,  P.C. 

11 3 50  Random  Hills  Road,  Suite  500 

Fairfax,  Virginia  22030-7429 

(703)  273-2288 

Summary:     I  represented  the  plaintiffs,  prospective  home  buyers,  in 

litigation  against  a  builder-developer  for  return  of  a  deposit  on 
a  residential  real  estate  contract.  The  case  involved  issues  of 
contract  formation,  offer,  acceptance,  mirror  acceptance  rule, 
and  the  mail  box  acceptance  rule.  We  successfully  presented 
the  case  to  a  jury  and  attained  our  clients'  objectives. 

Disposition:  Verdict  for  plaintiffs  on  all  issues. 


I 
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(3)       Case:    Commonwealth  of  Virginia  vs.  Joann  Paige 
Court:  Alexandria  Circuit  Court 
Docket  No.:  CF-3574 
Dates  of  Representation:    1978 
Party  I  Represented:  Defendant 
Judge:  Hon.  Donald  H.  Kent 
Jury  or  non-jury:    Non-jury 
Opposing  Counsel:  John  E.  Greenbacker,  Jr. 

(Formerly)     Assistant  Commonwealth's  Attorney-Alexandria 
(Currently)     Commonwealth's  Attorney  Halifax  County 
Halifax  County 
P.O.  Bo  550 

Halifax,  Virginia  24558 
(804)476-2139 

Summary:     This  was  a  case  in  which  I  defended  a  32  year  old  woman 
charged  with  the  murder  of  her  former  lover,  who  was  shot 
once  in  the  chest  and  twice  in  the  back.  The  background 
investigation  of  the  decedent  and  defendant's  relationship 
revealed  a  history  of  domestic  violence  and  abuse.  I  hired  a 
psychologist  and  presented  self  defense  "Battered  Woman" 
evidence  to  the  court.  This  case  was  one  of  the  first  cases  in 
Northern  Virginia  where  the  "Battered  Woman"defense  was 
presented  in  defense  to  a  murder  charge.  The  court  rejected 
the  Battered  Woman  defense  and  considered  evidence  of  self 
defense 

Disposition:    The  defendant  was  acquitted. 


(4)       Case:  Commonwealth  of  Virginia  vs.  Carolyn  Bothwell 
Court:  Fairfax  Circuit  Court 
Docket  No.:  K-83090;  91-193685A 
Dates  of  Representation:  1990 
Party  I  Represented:    Defendant 
Judge:    Hon.  Richard  J.  Jamborsky 
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Jury  or  Non-jury:  Jury  requested 
Opposing  Counsel:  Brett  Kassabian,  Esquire 

(Assistant  Commonwealth's  Attorney  Fairfax  County) 

Kassabian  &  Kassabian,  PLC 

4201  Annandale  Road 

Annandale,  Virginia 

(703)  750-3622 

Summary:     This  was  a  criminal  case  involving  malicious  wounding.  I 
represented  a  34  year  old  woman  charged  with  shooting  her 
child's  father  in  the  chest  with  a  .357  magnum.  (  The 
complainant  survived  the  wound.)  The  defendant  and 
complainant  had  a  quasi-matrimonial  relationship  for  about 
five  years.  Our  investigation  revealed  that  over  the  course  of 
five  years,  the  complainant  engaged  in  a  pattern  of  drinking 
and  physical  abuse  of  the  defendant.  We  located  witnesses  to 
brutality  inflicted  upon  the  defendant.  Physical  abuse  was 
also  substantiated  by  medical  reports,  police  reports,  and  an 
ex- wife  of  the  complainant.  We  were  prepared  to  present 
evidence  at  trial  of  the  "Battered  Woman"  defense  with  expert 
psychologist  testimony.  On  the  morning  of  the  scheduled  jury 
trial,  the  prosecutor  offered  a  unique  plea  bargain,  which 
resulted  in  a  recommendation  of  probation. 

Disposition:  The  defendant  was  sentenced  to  serve  60  days  of  home 
electronic  incarceration  and  probation. 

(5)       Case:  United  States  vs.  Donald  David  Haynie,  Lynn  Edward  Fletcher,  et  al. 
Court:  U.S.  District  Court  for  the  Eastern  District  of  Virginia  (Alex.  Div.) 
Docket  No.:  79-5052;  79-5053;  79-5068;  79-5069;  79-5070 
Dates  of  Representation:  1978-1980 
Party  I  Represented:  Defendant  Lynn  Edward  Fletcher 
Judge:  Hon.  Albert  V.  Bryan,  Jr. 
Jury  or  non-jury:  Jury 


I 
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Opposing  Counsel:  Justin  W.  Williams,  Assistant  United  States  Attorney 
Eastern  District  of  Virginia 
2100  Jamieson  Avenue 
Alexandria,  Virginia  22314 
(703)  299-3700 

Co-Counsel  for  Prosecution: 

Henry  E.  Hudson,  Esquire  (Former  Assistant  United 
States  Attorney;  currently  in  private  practice) 
Reed  Smith  Shaw  &  McClay 
8251  Greensboro  Drive,  Suite  1 100 
McLean,  Virginia  22102-3844 
(703)  734-4600 

Robert  F.  McDermott,  Jr.,  Esquire  (Former  Assistant 
United  States  Attorney;  currently  in  private  practice) 
Jones  Day  Reavis  &  Pogue 
1450  G  Street,  N.W. 
Washington,  D.C.  20005 
(202)  879-3875 


Summary:     This  was  a  high-level  marijuana  smuggling  and  conspiracy 
case.  The  case  involved  multi-defendants,  allegations  of 
importation  of  drugs,  and  multi-jurisdictional  activities  in 
Florida,  Virginia  and  Massachusetts.  I  defended  an  individual 
defendant's  case  at  the  trial  level  and  was  co-counsel  in 
appeals.  I  attained  my  client's  objective  and  was  adopted  to 
file  an  appeal  to  the  Fourth  Circuit  in  the  case  as  co-counsel. 

Disposition:  My  client  was  acquitted  of  the  main  count  of  conspiracy  to 

import  and  possess  with  the  intent  to  distribute  drugs.  He  was 
found  guilty  of  one  count  of  distribution  and  possession  with 
the  intent  to  distribute  marijuana  and  sentenced  to  serve  six 
months. 
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(6)  Case:  United  States  v.  Barry  Toombs,  et  al.  (Kenneth  O'Day) 

Court:    U.S.  District  Court  of  the  Eastern  District  of  Virginia  (Alex.  Div.) 

Docket  No.:  CR82-151-A 

Dates  of  Representation:  1982 

Party  I  Represented:  Defendants  Kenneth  O'Day  and  Charles  M.  Crocker 

Judge:    Hon.  Richard  Williams 

Jury  or  Non-jury:  Non-jury,  plea 

Opposing  Counsel:  Karen  Tandy,  Esquire  (202)  514-1286 

U.S.  Dept.  of  Justice 

Bureau  of  Narcotics  and  Dangerous  Drugs 

Washington,  D.C. 

Summary:     This  was  a  large  scale  multi-defendant  criminal  drug 

conspiracy  case.  The  case  stemmed  from  a  state  criminal  case 
in  Charles  County,  Maryland,  Circuit  Court  involving  the  stop 
of  a  sailboat  laden  with  marijuana.  The  individuals  involved 
in  this  case  were  high  level  drug  traffickers.  I  represented  two 
truck  drivers.  The  significance  of  the  case  was  its  complexity 
and  scope.  Ilitigated  issues  involving  federal  grand  jury,  bail, 
material  witness  arrest,  wiretap,  disqualification,  suppression 
and  related  issues.  In  the  end,  we  received  a  favorable  plea 
bargain  to  settle  the  case.  I  withdrew  from  the  Crocker  case 
to  avoid  a  conflict  of  interest.  Crocker  later  pled  guilty. 

Disposition:  Plea  bargain.  Defendant  O'Day  pled  guilty  and  sentenced  to 
prison. 

Appeal  Grand  Jury:    United  States  v.  Kenneth  O'Dav.  Jr.  No.  8 1  -2042 
667  F.2d  430  (4th  Cir.  1981) 

(7)  Case:    Commonwealth  of  Virginia  vs.  Insencio  Delacruz 
Court:  Fairfax  Circuit  Court 

Docket  No.:  K603 13 

Dates  of  Representation:  1989-90 

Party  I  Represented:  Defendant 
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Judge:  Hon.  Thomas  A.  Fortkort 

Jury  or  Non-jury:  jury 

Opposing  Counsel:  Raymond  Brownelle,  Esquire 

Assistant  Commonwealth's  Attorney 

41 10  Chain  Bridge  Road 

Fairfax,  Virginia  22030 

(703)  246-2776 

Summary:     This  was  a  weapons  offense  case  in  which  I  represented  a  53 
year  old  Hispanic  immigrant  shot  by  the  police  in  an  incident 
where  the  police  killed  his  wife.  The  Fairfax  County  Police 
were  looking  for  a  murder  suspect  and  conducted  a  search  of 
the  defendant's  home.  The  defendant  claimed  that  he  was 
unaware  the  police  were  inside  his  home  conducting  a  search 
and  that  thought  the  commotion  he  heard  outside  his  bedroom 
door  were  burglars.  He  armed  himself  with  a  revolver  for 
protection  and  his  wife  hid  behind  the  bedroom  door.  When 
the  police  crashed  through  the  bedroom  door,  the  defendant 
did  not  respond  to  their  direction  to  drop  his  weapon.  The 
police  shot  him  and  his  wife;  his  wife  was  killed.  The  police 
charged  the  defendant  with  brandishing  a  firearm.  The  case 
was  tried  twice,  once  without  a  jury  in  Fairfax  General 
District  Court  and  second  with  a  jury  in  Fairfax  Circuit  Court. 
We  finally  won  the  case  on  appeal  to  the  Court  of  Appeals  of 
Virginia. 

Disposition:  The  trial  court  refused  to  instruct  the  jury  on  self-defense  and 
the  defendant  was  convicted.  His  conviction  was  reversed  on 
appeal  and  the  charges  against  him  were  later  dropped. 

Appeal:  Delacruz  v.  Commonwealth.  1 1  Va.  App.  335  (1990)  (the 

Court  of  Appeals  reversed  the  trial  court  for  failing  to  instruct 
the  jury  on  self-defense.) 
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(8)       Case:      S.  Dianne  Thompson  v.  MCI  Communications  Corporation 

Court:    U.S.  District  Court  for  the  Eastern  District  of  Virginia  (Alex.  Div.) 

Docket  No.:  CA.  90-563-A 

Dates  of  Representation:  5/21/90-  11/21/90 

Party  I  Represented:  Defendant,  as  Second  Chair  Associate  Counsel 

Judge:    Hon.  T.S.  Ellis,  III 

Jury  or  Non-jury:  jury 

Lead  Defense  Co-Counsel:  Gloria  Lett-Ferguson,  Esquire 

(former  in-house  counsel  for  MCI) 
433  Canon  House  Office  Building 
U.S.  House  of  Representatives 
Washington,  D.C.  20515 
(202) 225-7096 

Opposing  Counsel:  Jack  Gould,  Esquire 

10615  Judicial  Drive,  Suite  102 
Fairfax,  Virginia  22030-5165 
(703) 273-6007 

Summary:    This  was  an  employment  case  in  which  I  served  as  defense 

co-counsel  for  MCI  Communications  Corporation  in  an  action 
brought  by  an  employee  for  breach  of  contract,  wrongful 
discharge  and  intentional  infliction  of  emotional  distress 
under  California  law.  Co-counsel  and  I  tried  the  case  before  a 
jury  for  five  days  and  argued  issues  involving  of  at-will 
employment  and  punitive  damages.  The  case  was  tried  under 
very  liberal  California  law  principles  in  federal  court  in 
Virginia.  Our  defense  strategy  was  to  focus  the  jury  on  the 
variety  of  problems  the  plaintiff  was  suffering  in  her  own  life 
that  were  not  work  related.  The  jury  accepted  a  key 
component  of  our  strategy  and  rendered  a  minimal  verdict 
under  the  circumstances  of  the  case. 
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Disposition:  The  jury  returned  a  verdict  for  MCI  Communications 

on  all  counts  except  one.  The  jury  verdict  for  the 
plaintiff  was  less  than  the  authorized  settlement 
amount  and  therefore  a  defense  victory. 

(9)       Case:  In  Re:  Paris  Davis;  Deborah  Leiba  v.  Paris  Davis 

Court:  United  States  Bankruptcy  Court,  Eastern  District  of  Virginia 

Docket  No.  89-00266,  89-0560,  89-0123 

Dates  of  Representation:  1990 

Party  I  Represented:  Debtor  Paris  Davis 

Judge:  Hon.  Douglas  Tice 

Jury  or  non-jury:  non-jury 

Co-Counsel:  Kermit  Rosenberg,  Esquire 

Holmes  Rosenberg  &  Doherty  P.C. 

2020  North  14th  Street,  Suite  410 

Arlington,  Virginia  22201 

(703)  526-0300 

Opposing  Counsel:  Mitchell  Singer,  Esquire 

(Currently  General  Counsel) 
FC  Business  Systems 
5205  Leesburg  Pike,  Suite  700 
Falls  Church,  Virginia  22041 
(703)931-7800 

Summary:     This  case  involved  bankruptcy  adversary  litigation.  I 
defended  the  debtor  in  post  -judgment  proceedings  in 
Bankruptcy  Court.  The  suit  originated  as  an  intentional  tort 
suit  in  Alexandria  Circuit  Court,  where  a  substantial  default 
judgment  was  taken  against  the  debtor.    The  judgment 
creditor  was  involved  in  extensive  collection  procedure  and 
the  debtor  went  into  bankruptcy.  I  and  co-counsel  defended  an 
adversary  proceeding  alleging  bankruptcy  fi-aud  and  non- 
dischargeability  of  the  judgment  debt.  We  successfully 
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defended  against  a  motion  for  summary  judgment  on  the 
grounds  of  res  judicata  and  collateral  estoppel. 

Disposition:  The  adversary  proceeding  based  upon  the  non- 

dischargeability  was  dropped  by  the  creditor.  The  court  heard 
the  case  and  dismissed  the  claim  of  bankruptcy  fraud.  The 
client  received  his  discharge  in  bankruptcy. 

(10)     Case:  United  States  v.  William  Roberts,  et  al. 

Court:  U.S.  District  Court  for  the  Eastern  District  of  Virginia  (Rich.  Div.) 

Docket  No.:  3:87CRI1 3-02 

Dates  of  Representation:  1988-89 

Party  I  represented:  Defendant  William  Roberts 

Judge:    Hon.  James  Randolph  Spencer 

Jury  or  Non-jury:  jury 

Opposing  Counsel:  N.  George  Metcalfe,  Esquire 

Assistant  United  States  Attorney 

for  the  Eastern  District  of  Virginia 

Richmond  Division 

600  East  Main  Street,  Suite  800 

Richmond,  Virginia  23219 

(804)771-2186 

Summary:     This  was  a  relatively  high  profile  multi-defendant  drug 
conspiracy  case  involving  a  reverse  sting  sale  of  a  large 
quantity  of  marijuana  by  the  government.  The  bail  issues  and 
motions  were  litigated  before  the  United  States  Magistrate 
David  Lowe  and  in  the  District  Court  for  trial.  On  appeal  to 
the  Fourth  Circuit,  the  convictions  were  upheld.  The  case  was 
significant  in  that  it  elaborated  on  the  law  regarding  the 
weight  of  the  controlled  substance  as  a  factor  in  the 
calculation  of  Federal  Sentencing  Guidelines. 

Disposition:  Defendant  Roberts  was  convicted  of  conspiracy  to  distribute 
drugs  and  sentenced  to  prison.  The  case  was  appealed  to  the 
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U.S.  Court  of  Appeals  for  the  Fourth  Circuit,  Case  No.  95- 
6666  United  States  v.  William  Ellwood  Roberts.  Jr..  881  F.2d 
95  (4th  Cir.  1989);  judgment  was  affirmed. 

d.         LITIGATION  REFERENCES 

As  many  of  the  cases  described  above  are  more  than  five  years  old,  I 
am  providing  the  names,  addresses  and  telephone  numbers  of  twelve 
members  of  the  legal  community  who  have  had  recent  contact  with  me  as  a 
judge  and/or  as  a  lawyer: 

Hon.  Johanna  L.  Fitzpatrick 

Chief  Judge 

Court  of  Appeals  of  Virginia 

10201  Main  Street,  Suite  200 

(703)359-1158 

John  D.  McGavin,  Esquire 

Trichilo  Bancroft  McGavin  Horvath  &  Judkins,  P.C. 

41 17  Chain  Bridge  Road  Suite  400 

Fairfax,  Virginia  22030-0022 

(703)385-1000 

Edwin  C.  Brown,  Jr.,  Esquire 
Brown  Brown  &  Brown 
6220  Old  Franconia  Road 
Alexandria,  Virginia  22310 
(703)  924-0223 

James  C.  Clark,  Esquire 

Land  Clark  Carroll  &  Mendelson,  P.C. 

1 12  South  Alfred  Street,  Suite  300 

Alexandria,  Virginia  22314 

(703)  836-1000 
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Hon.  John  Kloch 
Circuit  Court  Judge 

(former  Alexandria  Commonwealth's  Attorney) 
Alexandria  Circuit  Court 
520  King  Street,  3rd  Floor 
Alexandria,  Virginia  22314 
(703)838-4123 

Carol  Stone,  Esquire 
Jordan  Coyne  &  Savits 
10486  Armstrong  Street 
Fairfax,  Virginia  22030-3616 
(703)  246-0900 

Rod  Leffler,  Esq. 

Leffler  Hyland  Henshaw  &  Thompson 

1 1320  Random  Hills  Road,  Suite  540 

Fairfax,  Virginia  22030 

(703)  293-9300 

Carolyn  C.  Eaglin,  Esquire 

Eaglin  &  Associates 

43 1  North  Lee  Street,  Courtyard  Square 

Alexandria,  Virginia  22314 

(703)  549-9041 

Peter  Greenspun,  Esquire 
Greenspun  &  Associates,  P.C. 
10605  Judicial  Drive,  Suite  A-5 
Fairfax,  Virginia  22030-5167 
(703)  352-0100 
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Brenda  Rodriguez,  Esquire 

Allstate  Insurance  Co. 

Staff  Counsel 

3141  Fairview  Park  Drive,  Suite  175 

Falls  Church,  Virginia  220042 

(703)  207-3558 

Mark  Simmons,  Esquire 

Assistant  Commonwealths  Attorney 

Fairfax  County 

41 10  Chain  Bridge  Road 

Fairfax,  Virginia  22030 

(703)  246-2776 

Hon.  Thomas  A.  Fortkort  (Retired) 
Circuit  Court  Judge 
Fairfax  Circuit  Court 
1 02 1 0  Tamarack  Drive 
Vienna,  Virginia  22180 
(703)281-3104 

19.       Legal  Activities:  Describe  the  most  signiflcant  legal  activities  you  have 
pursued,  including  significant  litigation  which  did  not  progress  to  trial  or 
legal  matters  which  did  not  involve  litigation.  Describe  the  nature  of  your 
participation  in  this  question.  Please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been  waived.) 

a.         Judicial  Conference  of  Virginia 

Chairman,  Judicial  Education  Committee  (1997-1998) 
Member  (1992-present) 

As  Chairman  of  the  Judicial  Education  Committee,  I,  along  with  the 
Director  of  Judicial  Education  at  the  Supreme  Court  of  Virginia,  am  responsible 
for  directing  the  ongoing  continuing  educational  programs  for  trial  judges  in 
Virginia.  We  design  courses  and  course  objectives,  identify  faculty,  and  design 
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appropriate  study  materials  for  two  major  two-day  training  courses.  As  a  member 
of  the  Committee,  prior  to  becoming  Chairman,  I  assisted  the  Committee  in 
revamping  judicial  education  so  that  judges  would  have  a  choice  about  elective 
specialty  courses  (  The  Tract  System).  The  Director  of  Judicial  Education  and  I 
facilitated  innovative  "interactive"  judicial  educational  programs.  We  conducted 
the  first  interactive  conference  in  1 997  wherein  Supreme  Court  Justices,  Court  of 
Appeals  judges  and  trial  judges  interacted  and  focused  on  decision-making  and 
values  that  go  into  decision-making.  We  are  presenting  a  new  "Evidence  In 
Action"  course  for  the  May,  1998  judicial  conference  involving  video  and 
interactive  education. 

b.  Virginia  Circuit  Court  Judges'  Benchbook  Committee  ( 1 995  to  Present) 

As  a  member  of  the  Benchbook  Committee,  I  am  responsible  for 
contributing  to  the  annual  revising  and  updating  of  the  Virginia  trial  judge's  in- 
courtroom  handbook,  commonly  referred  to  as  the  "Benchbook."  The  Benchbook 
is  a  two  volume  set  which  covers  all  major  substantive  and  procedural  areas 
handled  by  a  Virginia  Circuit  Court  Judge. 

c.  Fairfax  Circuit  Court  Committees 

(I)       Chairman,  Magistrates  Committee  (1993-95) 

The  Chief  Judge  removed  supervision  of  our  29  magistrates  from  the 
General  District  Court  and  assigned  the  responsibility  to  the  Magistrates' 
Committee.  As  Chairman  of  the  Magistrate's  Committee,  I  assisted  in  merit 
selection  of  magistrates,  recruiting  magistrate  candidates  from  the  community,  and 
designing  in-house  local  training  programs.  The  Committee  and  I  assisted  the 
Chief  Magistrate,  Chief  of  Police,  and  the  courts  in  the  implementation  of  Video 
Conferencing  by  Computer  Link  of  the  Mason  District  Magistrates  Office  with  the 
Mount  Vernon  Magistrates  Office.  This  computer  link  saves  taxpayers  money  by 
reducing  the  time  police  officers  spend  out  of  service  processing  routine  arrests 
and  allows  one  magistrate's  office  to  serve  two  locations  simultaneously. 


I 


869 


Hon.  Gerald  Bruce  Lee 

United  States  Senate  Questionnaire 

for  Judicial  Nominees  -  PARTS  I,  II  &  III 

May  29,  1998 

Page  34  of  41 


(2)       Chairman,  Courts  Internet  Committee  ( 1 997-  present) 

I  led  the  Fairfax  Courts  and  the  Sheriff  in  the  design  and  creation  of  a  Home 
page  on  the  Worldwide  Web.  I  coordinated  the  effort  so  that  Fairfax  Circuit  Court, 
General  District  Court  and  Juvenile  and  Domestic  Relations  District  Court  could 
present  to  the  public  comprehensive  information  about  our  courts  and  provide 
access  to  basic  public  information  about  the  courts.  Through  our  work,  Fairfax 
was  the  first  court  system  in  Virginia  to  have  a  comprehensive  presence  on  the 
Internet. 

d.         Virginia  State  Bar 

First  Chairman,  General  Practice  of  Law  Section 

I  was  one  of  the  founders  of  the  General  Practice  of  Law  Section  of  the 
Virginia  State  Bar.  I  was  elected  Chairman  in  1986.  As  Chairman,  I  initiated  the 
"First  Day  In  Practice  Course  for  Newly  Admitted  Lawyers"  program  in  1986.  I 
contributed  outlines  and  checklists  on  Criminal  Law  Practice  to  the  First  Day  in 
Practice  Manual.  This  course  is  one  of  the  most  popular  courses  in  Virginia  for 
new  lawyers.  Each  year  more  than  200  new  lawyers  take  the  "First  Day  in 
Practice,"  which  is  in  it's  I  Ith  year  of  running.  I  continue  to  serve  on  the  Board  of 
the  Section  and  contribute  to  publications  and  continuing  education  seminars. 

IL     FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.         List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred 
income  arrangement,  stock,  options,  uncompleted  contracts  and  future 
benefits  which  you  expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers,  clients,  or 
customers.  Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business  interest. 

I  have  a  vested  interest  in  401  (k)  plans,  an  Individual  Retirement  Account  and  a 
Profit  Sharing  Plan  with  my  former  law  firm(s).  The  total  value  of  these  funds  is 
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approximately  $109,492.91.  I  have  not  contributed  any  additional  funds  to  these 
plans  since  my  election  to  the  bench  in  1992. 

Virginia  Retirement  System  -  As  a  member  of  the  Virginia  judiciary,  I  have  earned 
21  years  toward  a  state  retirement  pension.  (Earned  at  the  rate  of  3.5  years  for 
each  year  of  Judicial  Service.)  As  of  May  1,  1998, 1  will  have  served  six  years  in 
the  judiciary.  At  age  60, 1  will  be  eligible  to  receive  benefits  up  to  75%  of  my  last 
three  years  of  salary. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  the  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts  of  interest  during  your  initial  service  in  the  position  to 
which  you  have  been  nominated. 

I  will  continue  to  follow  the  Code  of  Judicial  Conduct  and  the  Canons  of  Judicial 
Conduct  for  the  State  of  Virginia.  I  do  not  hear  cases  which  involve  any  financial 
interests  I  may  hold. 

If  I  perceive  any  conflict  of  interest,  real  or  apparent,  in  any  matter  before  the 
court,  I  will  recuse  myself.  I  would  recuse  myself  fi-om  any  matter  involving  my 
actions  as  a  state  trial  judge  which  may  be  brought  in  federal  court  on  a  petition  for 
writ  of  habeas  corpus  or  other  proceedings. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with  the 
court?  If  so,  explain. 

No. 

4.  List  all  sources  and  amounts  of  all  income  received  during  the  calendar  year 
preceding  your  nomination  and  for  the  current  calendar  year,  including  all 
salaries,  fees,  dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
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other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so,  copies  of  the 
financial  disclosure  report,  required  by  the  Ethics  In  Government  Act  of 
1978,  may  be  substituted  here.) 

See  Exhibit  3,  Financial  Disclosure  Report,  attached  to  Part  IV. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add 
schedules  as  called  for). 

See  Exhibit  4,  Financial  Networth  Statement,  attached  to  Part  IV. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so, 
please  identify  the  particulars  of  the  campaign,  including  the  candidate,  dates 
of  campaign,  your  title  and  responsibilities. 

From  1988  to  1992, 1  was  the  Local  Eighth  Congressional  District  Counsel  to  the 
Democratic  Party  of  Virginia  and  represented  the  Congressional  District  in 
election  law  matters.  I  sued  entities  and  individuals  engaged  in  violations  of  the 
Virginia  Fair  Election  Campaign  Act.  In  1988, 1  secured  injunctive  relief  in  Prince 
William  County  Circuit  Court  for  illegal  election  day  practices. 

As  counsel  to  the  local  party,  in  1989, 1  represented  the  party  and  a  candidate, 
Linda  Puller,  in  an  action  for  injunction  before  the  Fairfax  Circuit  Court  to  enjoin 
unlawful  election  day  practices. 

III.     GENERAL  (PUBLIC) 

I.        An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's 
Code  of  Professional  Responsibility  calls  for  ''every  lawyer,  regardless  of 
professional  prominence  or  professional  workload,  to  find  some  time  to 
participate  in  serving  the  disadvantaged.''  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  and  the  amount  of  time 
devoted  to  each. 
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As  a  judge,  I  continue  to  participate  in  community  programs,  forums  and  speak  to 
community  groups  and  churches.  I  give  about  6-8  motivational  speeches  to  groups 
annually.  In  addition,  I  participate  in  the  following  programs: 

Kamp  Kappa  Street  Law  Program  (1994-  present) 

Kappa  Alpha  Psi,  Fraternity,  Inc.,  Alexandria-Fairfax  Chapter 

(20  hours) 

I  work  with  at  risk  youths  at  summer  Kamp  Kappa  for  one  week  during  the 
summers.  We  teach  young  men  ages  10-17  some  basic  legal  principles  and 
advocacy  skills,  as  well  as  life  skills.  The  class  culminates  with  a  mock  trial  at  the 
Fairfax  Circuit  Court  in  my  courtroom  and  includes  a  tour  of  the  Fairfax  Jail. 

George  Mason  University  Early  Identification  Program  (1994-  present) 
Shadowing  Experience  Host  Judge  (5  hours) 

Annually,  I  host  high  school  students  from  disadvantaged  families  who  are 
interested  in  pursuing  a  career  in  the  law.  The  students  spend  a  day  in  court  and  in 
chambers  with  me. 

Court  Appointed  Counsel  to  the  Indigent  ( 1 976- 1 992) 

I  served  as  court  appointed  counsel  to  the  indigent  in  criminal  cases  in  state  courts 
for  ten  years  and  in  federal  courts  for  1 5  years.  I  defended  the  indigent  in  matters 
as  simple  as  traffic  offenses  and  in  at  least  two  murder  cases. 

2.         The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct 
states  that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any 
organization  that  invidiously  discriminates  on  the  basis  of  race,  sex  or 
religion.  Do  you  currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates— through  either  formal  membership  requirements  or  the 
practical  implementation  of  membership  policies?  If  so,  list,  with  dates  of 
membership.  What  have  you  done  to  try  to  change  these  policies? 

No. 
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Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates 
for  nomination  to  the  federal  courts?  If  so,  did  it  recommend  your 
nomination?  Please  describe  your  experience  in  the  entire  judicial  selection 
process,  from  beginning  to  end  (including  the  circumstances  which  led  to  your 
nomination  and  interviews  in  which  you  participated). 

Yes.  I  was  recommended  to  Senators  Charles  Robb  and  John  Warner  by  Senator 
Robb's  Judicial  Selection  Advisory  Committee.  I  was  personally  interviewed  by 
the  committee  on  Saturday  March  28,  1998.  I  was  personally  interviewed  by 
Senator  Charles  Robb  on  Monday  March  30,  1998.  Senator  Robb  recommended 
my  nomination  to  the  President  of  the  United  States  on  March  31,  1998.  I  was  also 
personally  interviewed  by  Senator  John  Warner  on  April  23,  1998. 

I  initiated  my  consideration  for  nomination  in  December,  1997.  Following  the 
public  announcement  that  Judge  James  C.  Cacheris  would  take  senior  status  in 
December  1997, 1  wrote  to  Virginia's  senators  to  request  consideration  for 
nomination.  Thereafter,  the  statewide  bar  association  and  local  bar  associations 
were  notified  of  my  interest  in  consideration  for  endorsement  and  interviews.  I 
submitted  extensive  information  to  each  association  about  my  legal  and  judicial 
career.  I  completed  bar  association  judicial  questionnaire(s)  as  requested.  I 
submitted  my  confidential  Fairfax  Bar  Association  Attorney  Judicial  Performance 
Evaluations  to  some  of  the  associations  for  consideration. 

I  was  endorsed  by  every  statewide  and  local  bar  association  in  Virginia  that 
participated  in  the  process  and  received  each  of  the  12  bar  associations' 
endorsements. 

My  credentials  and  qualifications  were  evaluated  by  the  following  bar  associations 
and  rated  as  stated  below: 

Statewide  Bar  Associations: 

Virginia  Bar  Association:  "Highly  Qualified,"  Highest  Rating 

Virginia  State  Bar:  "  Recommended,"  Highest  Rating  (personal  interview) 
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Old  Dominion  Bar  Association:  Only  "Endorsed"  Candidate,  Highest  Rating 
(personal  interview) 

Virginia  Association  of  Defense  Attorneys:  "  Recommended,"  Highest  Rating 

Virginia  Trial  Lawyers  Association:  "Highly  Qualified,"  Highest  Rating 

Asian  American  Bar  Association:  Only  "Endorsed"  Candidate,  Highest  Rating 
(personal  interview) 

Virginia  Association  of  Black  Women  Attorneys  :  Only"  Endorsed"  Candidate, 
Highest  Rating 

Virginia  Women  Attorneys  Association:  "Highly  Recommended,"  Highest  Rating 
(personal  interview) 

Local  Bar  Associations: 

Alexandria  Bar  Association:  "Highly  Qualified,"  Highest  Rating  (personal 
interview) 

Fairfax  Bar  Association:  "Recommended,"  Highest  Rating  (personal  interview) 

Northern  Virginia  Black  Attorneys  Association:  Only  "Endorsed"Candidate, 
Highest  Rating  (personal  interview) 

Hispanic  Bar  Association  of  the  Commonwealth  of  Virginia:  Only  "Endorsed" 
Candidate,  Highest  Rating  (personal  interview) 

Other  Significant  Evaluations/Investigations: 

The  American  Bar  Association  evaluated  my  credentials  and  gave  me  its  rating  of 
"Qualified"; 

The  Federal  Bureau  of  Investigation  and  the  Department  of  Justice  have  completed 
evaluations/investigations  of  my  credentials; 
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On  May  22,  1998,  the  President  of  the  United  States  nominated  me  to  serve  as  a 
United  States  District  Court  Judge  for  the  Eastern  District  of  Virginia. 

Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 
discussed  with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that 
could  reasonably  be  interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?  If  so,  please  explain  fully. 

No. 

Please  discuss  your  views  on  the  following  criticism  involving  '^judicial 
activism." 

The  role  of  the  Federal  Judiciary  within  the  Federal  government,  and  within 
society  generally,  has  become  the  subject  of  increasing  controversy  in  recent 
years.  It  has  become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the  prerogatives  of  other 
branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  '^judicial  activism"  have  even  said  to 
include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather 
than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as 
a  vehicle  for  the  imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties 
upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 
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e.        A  tendency  by  the  judiciary  to  impose  itself  upon  other 

institutions  in  the  manner  of  an  administrator  with  continuing 
oversight  responsibilities. 

Judges  should  follow  the  law,  adhere  to  settled  precedents  and  avoid  creating  new 
or  novel  causes  of  action  in  the  law.    Judicial  decision  making  must  be  guided  by 
discipline  and  restraint  within  the  law.  Judicial  decision-making  that  does  not 
recognize  and  give  credence  to  the  separateness  and  distinctness  of  the  role  of  the 
judiciary  from  that  of  the  other  branches  of  government  lends  itself  to  criticism  for 
judicial  activism.  The  Constitution  of  the  United  States  expressly  established  three 
branches  of  government,  each  possessing  separate  and  distinct  powers  from  the 
other.  The  judiciary  branch's  role  is  to  interpret  and  apply  the  law  as  settled  to 
cases  and  controversies  that  are  ripe,  justiciable  and  otherwise  properly  before  it. 
The  judiciary's  role  is  not  to  create  law  or  to  engage  injudicial  decision-making 
that  usurps  the  prerogatives  of  the  legislative  and  executive  branches. 

It  is  inappropriate  for  a  judge  to  reach  beyond  the  law,  the  facts  and  the  legal 
issues  in  the  cases  before  him  or  her  in  effort  to  create  broad  or  sweeping  remedies 
to  ftirther  a  personal  agenda.  A  judge  should  make  certain  that  each  litigant  is 
afforded  the  remedies  provided  by  law.  However,  in  doing  so,  the  judge  should 
avoid  any  tendency  or  temptation  to  use  individual  litigants  or  cases  as  a  vehicle 
for  imposing  far-reaching  mandates  to  broad  classes  of  individuals.    At  all  times, 
the  judge's  rulings  should  be  sound,  well  reasoned,  fully  supported  by  legal 
precedents  and  applicable  to  the  parties  and  issues  properly  before  him  or  her. 
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1.  CMrt  er  OrpubaMM 

U.S. District  Court   E.D.    Va. 


(M/30/1998 
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fitU-  or  pan-time) 


S.  Revocl  T>re  (ckcdi  iTre) 

05/22/1998 


Nominaljaa,    Due 


Nominee:    U.S. 01s 


Cour 


«.  Refodint  Ferial 

01/01/1998 


7.  CkMBkin  er  OOke  AMf«M 

19th  Judicial   Circuit  Court 
4110  Chain  Bridge  Road,    5th   Fl 
Fairfax,    VA   22030 
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MPORTANT  NOTES:  ntinimtcltons  accompanying  Ihii form  mia  be foUawtd.  CampUle  all  poru. 
checking  Ihe  NONE  box  fir  each  section  where  )vu  have  no  reportable  Information.  Sign  on  the  Lot  page. 


I.    POSITIONS      (Reporting  individual  only:  see  pp.  9-13  of  Instructions-) 

. 1  POSITION 

y*-         NONE    {NoiepocuNepoailiooi.) 


NAME  OF  ORGANIZATION  /  ENTITY 


n.     AGREEMENTS     filV^ngmdlvlduaionly-.eeepp.li-Mt^lnunuMomJ 

DATE  PARTIES  AND  TERMS 

I         I    NONE  (NorqK»tal*.greemeai.) 

1     11/01/86 


Cohen  i  Associates  Pension  and  Profit  Sharing  Plan  401 (kl,  with  former 
control 

law  firm,  no 

Lee  4  Finch  Retirement  Plan  401 (Kl  Del.  Charter  Guarantee  Trustee  for 

Virginia  Retirement  System,  government  pension,  vested,  20  years  as  of 

5/1/98 

ni.     NON-INVESTMENT  INCOME       (Rtponlitg  individual  a,^ipaat.$ee  pp.  1 7.34  tflnmcaoiuj 

DATE  SODRCE  AND  TYPE 

I I    NONE    (NcrepaftaMeDoiHirvatniEKinnBe.) 


1   01-01-97 


Salary,  Circuit  Court  Judge,  Virginia 


GROSS  INCOME 

(youn.aatqnuse'i) 


$        104,000.00 


2 

01-01-97 

Surovell  Jackson  Colten  4  Dugan,  P.C. 

(S) 

3 

01/01/96 

Salary,  Fairfax  Circuit  Court 

S 

101,000.00 

4 

01/01/98 

Salary,  Fairfax  Circuit  Court  Judge 

S 

108,000.00 
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FINANCIAL  DISCLOSURE  REPORT 


Name  oTPenon  ltqxi(lii« 

Lee,    Gerald   B. 


DaKoTRepofl 

04/3iV1998 


SECTION  HEADING,    (iniiou  pM  of  npen) 

Information   continued   from  Parts    I    through  VI,    inclusive. 

PART   3.  NON-INVESTMENT  INCOME  (cont'd.) 


01/01/96   Survoll  Jackson  Colten  (  Duqan,  P.O.,  (S) 
01/01/98   Surovell  Jackson  Colten  (  Dugan,  P.c.  (SI 


0.00 
0.00 


^1' 
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FINANCIAL  DISCLOSURE  REPORT 


Name  oT  Pcnon  Rqxvtinc 
Lee,    Gecald    B. 


DatcoTRqjoil 

04/30/1998 


IV.  REIMBURSEMENTS   -  transporUtion,  lodging,  food,  entertainment. 

(Jncludes  ihos*  to  ipouit  and  tkptndtnl  chiUrtn:  us*  tht  parenthtticaU  "(S)  '  and  '(IX)  '  to  indicate  reportabU  reimtmrtemenit  rtcttvtd  by  spouse 
and  dtptndtnt  children,  respecnvtfy.  St*  pp.  25-28oflnstrucaons.) 


D 


SOURCE  DESCRIPTION 

NONE  (NoiuchrqxxuMe 


1     None .   Cxeiupt . 


V.    GIFTS 

(Jnchdes  those  to  spouse  and  dependent  children:  use  the  parentheticals  '(S)  '  and  '(DC)  '  to  Indicate  gifts  received  by  spouse  and  dependent  children, 
respecovety.  See  pp.  29-32  ofJnstrucTtons.) 

□  SOURCE  DESCRIPTION  VALUE 

NONE      (No  UK*  repocuble  gifts. ) 

I       None .    E>enipt . 


VI.    LIABILITIES 

flncludtj  thou  cfxpciut  and  dependent  children:  Indicate  where  appUcabU.  person  reiponitbU  for  liability  by  using  the  parenthetical  '(S)  'for  separate 
Lability  of  the  spouse.  '(!)  'for  Joint  liability  of  reporting  InlMduci  and  spouse,  and  '(DC)  '     for  liability  efa  dependent  child  Set  pp.  33-3i  oflnsmcUoi 


H  CREDITOR 

NONE  (Noitfnubielubilitia.) 


DESCRIPTION 


•VALCODESJ-SI].00aorlai  K-SISJMI^UO.OOO  I^SM,Oai  lo  tlOO.OOO  M-S  100.00 1 ^Sjyi.OOO  N-S250,001.$}00.000 

O-tMO.OOI-Sl.OOO.OOO   Pl-SI,000.001-SS,000,0a0   P2-U,000.00 1423,000,000   P3-«3,000,OOI430,000,000   P«-S»).aOO,001crmore 
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NtmcofPcnon  Repoflinc 

FINANCIAL  DISCLOSURE  REPORT     «  "»dB 

(Includes  ihtisr  n/spnust  and 

VII.  Page   1    INVESTMENTS  and  TRUSTS-  income,  value,  iransaclions    dtpendent  chidren  See pp  36-54 of tnstmcuongj 


Dale  oT  Report 

0M/.10/98 


l>esmplicn  oT  Axccts 

Indxate  ^-here  applicable,  tnttter  of 
ihe  asset  by  usinf;  the  parenthetical 
'(J)'  for  joini  oyt-nership  of  reporting 
indivtduai  and  tpoise.  '(Si' for  sep- 
erote  oifnership  by  spouse.  '(IX'.f 
for  o^-nership  by  dependent  child 

Place  '(Xi'afier  each  asset 
exempt  from  prior  disclosure. 

NONE     (No  repofuhle  inoomcissrtt,  or 

I      Cohen    Associates  Monr\' 
Purchase  Pension  Plan  40I(  ) 
ee    Find)  401  (  ) 


B 


Incrmc  ilunng 

Gftmvtiut 

TramactjonK 

Tvpnnmg  poind 

u<xicf 

reporting 

(1)             (2) 

(1)        (J) 

(1) 

AfTKHinl    T>pe 

Value   Value 

T>pe 

Co<fc         (eg. 

Coic     Method 

(eg .  buy. 

(AH)        divkJend. 

(J-P)     Code 

sell,  partial 

renlot 

(O-W) 

imcrcsl) 

redeapuon) 

Ifn 


exempt  frnm  disclosure 


(2)  0)      («)        0) 

Dale;       Value  Gain      Idcntily  oT 
Month-    Code  Code     buyer/ielkr 
Day        (J-P)    (A-H)    (ifprivile 
tnnsadion) 


ATT(Iyc<    Fm*40l  ) 


Dividend  I 


BLTHoldmp^lnc.(l>oe    Findt 
401  (K) 

Ijiccnt  Tedviologies(l«e    Fintii 

401(K) 

NCR  Corp  Com  (1^    Findi40l(K) 


Wal  Man  Ions,  Inc  (Lx 

Fin<*40l(K) 

Fidelity  elect  Regiooal  Ban  t 

Fund 

Fidelity  Gn  &   Inoome  Fund 

mA 

10  Fidelity  elect  Rcgioatl  B<n  i 
FundtRA 

11  T.  Roc  Prise  Century  Plan  () 


J  T 

B          Dividend            J  T 

C           Dividend             J  T 

C          Dividend           J  T 

A         Dividoid            J  T 


12     The  American  Funds  Group  (  ) 

1       partan  ..  E  uity  Index 
Had  Thomas  401  ()() 

14  AssO  Manager  Ooth  Had 
Thomas  40 1CK)() 

15  Fidelity  Magellan  Fund  Had 
Thomas  40 1(K)() 

I         Rnlal  Property  1  Alennikia, 

VAC) 
I        Opp<)uedrcrOptyAFund(;) 


D  Dividend 

B  Dividend 

B  Dividend 

C  Dividend 

A  Ra< 

A  Dividend 


I  Inc^ain  Codes:  A-t  1,000  or  less 
(<>>l  Bl,  D4)      F-J50,OOI-I100,000 

}VaI  Codes:         J-t  15,000  or  less 
(ColCl,D3)     O$500,001 -J  1,000,000 

}  Val  Mth  Codes:  (^Appraisal 
(Col  C2)  U-Book  Value 


B-S1.001-$i500 
C}-$100,001-J1,000,000 


C-»,50I-J5.000  I>-JS,001-$15,000 

H1-SI,000.001-S5,000.000       H2°SS.000,001ormore 


E-J15,00I-$  50.000 


K-J15,OOI-J50.000  l^J50,001-J100,000  M-JIOO.OOI-KSO.OOO  N-S250,001-$5OO,0O0 

Pl-S1.000,00145,000,000  P2-J5,000,001-R5,00O,0O0  P3-n5.00O,001-J50,00O,0O0  P4-J50.000,001  ormore 


R'<:osI  (real  e 
VOthcr 


T-CiSli/MiifccI 
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Name  of  Pcnon  Rcpoiiin( 
HNANCUL  DISCLOSURE  REPORT    "•-.o.r.MB 

(Inctudes  those  qfipause  and 
VIL  Pige  2    INVESTMENTS  and  TRUSTS-  income,  value,  Irinsaclion]    Oept-Jtxi cUUrta  Setpp  >6-i4oflm 


n"/^0/98 


DcKriiNian  flf  Aaeli 

tndtcait  vher*  appi*cabU,  oyfter  of 
the  ais€t  by  yttng  iht  parenthencal 
V  'fOTfoini  o^itershtp  afr^porttnj^ 
imi»\idttal  and  spott€.  '(S)' foe  up- 
froK  o*nt€r$htp  by  tpoust.  '(DC)' 
frtf  owncrsJiip  by  6ependtnt  chiid- 

Place  '(X)  '  afitr  toch  asm 
txtmpi  from  prior  ditdosurt. 


R 


I) 


tnoamr  during 

Gra>v>luc 

Ttanucuora 

,.,«»«(  pmod 

•loidor 
iqwrtin^ 

(1)            (J) 

(1)    m 

(1) 

AmouM    Type 

Vilue  VeliK 

T)pe 

Code       fc%,. 

Code    Klelliod 

(efr.buy. 

(AH)       dividend. 

O-P)    Code 

KiLpanuI 

ram  or 

of"*) 

(Q.W) 

ulcmeiCer. 
rademixion) 

(2)  0)       W        (5) 

Dale:       Value  Gain      IdcmityoT 
MoMh-   Code  Code     buyex'aellet 
Day        (J-P)    (A-H)    (ifprixlle 
mnaadian) 


NONE     (No  reporuble  inoaRie.aaxela,  or 


Aleci  Capital  Afipr  Fund 


AIM  ConoeDalion  Fund 


U.S.  V.'est  Media  Group  A   div.    J 
(Lee  Finch  401K) 


I  IncHOain  Codea:  A-Sl,000  or  loa 
(ColBI.M)      F-SM,OOI4IOa.OOa 


B-SI,M1.S2»0  O-^XfOX-iifM  I>-S5,001.$I5.000 

O-$100,0014l,000,000        Ht-$l/)00,00I4}.000.()0a       H2-S3,000,0aicrii 


E-si}.oai4so,ooo 


2ValCodet:        ;-SI3,00Oorlea  K-SIS,001.UO,aOO  I^I50,OOl.StOO,000  M-SIOO,001-$250.000  N-«50,OOI-J500.000 

(Col  01.  D})     04300.00141.000,000        PI -SI. 000.00 1 43.000.000  P2-S5.0OO.0Ol.$23.0OO.OO0  P3-J23,000.001-S50.000.000  P4-I50.000.00 1  or  more 


3  VaJ  Mil  Coda:  Q-A(iniial 
(Col  01)  U-Book  Value 


Rom  (real  e 
V-Ocher 


eooiy) 


882 


FINANCIAL  DISCLOSURE  REPORT 


Ntme  of  Penan  Reporting 

Lee,    Gerald    B. 


DucoTRqxat 

04/30/1998 


VIII.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

Cndicaltpancfnpcrt) 


l! 


I 
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FINANCIAL  DISCLOSURE  REPORT 


Lee,    Gecald    B. 


DutaHttfon 

04/30/1998 


IX.    CERTinCATION 

In  conpllance  with  the  provisions  of  28  U.S.C.  <55  «n<J  of  Advisory  Opinion  No.  51  of  the  Advisory  Coimlt 
Judicial  Activities,  and  to  the  best  of  ay  knowledge  at  the  time  after  reasonable  Inquiry,  I  did  not  perform 
adjudicatory  function  In  any  litigation  during  the  period  covered  by  this  report  In  which  I,  my  spouse,  or  m 
minor  or  dependent  children  had  a  financial  Interest,  as  defined  In  Canon  3C(3)(cl,  In  the  outcome  of  such 
litigation. 

I  certify  that  all  the  Information  given  above  (Including  Information  pertaining  to  my  spouse  and  minor 
dependent  children,  if  any)  la  accurate,  true,  and  complete  to  the  beat  of  my  knowledge  and  belief,  and  that 
Information  not  reported  was  withheld  because  It  met  applicable  statutory  provisions  permitting  non-dlsclosu 

1  further  certify  that  earned  Income  from  outside  employment  and  honoraria  and  the  acceptance 
have  been  reported  are  In  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq. 
and  Judicial  Conference  regulations. 


£1Z<J^ 


Any  Individual  who  knowingly  and  wilfully  falsifies  or  falls  to  file  this  report 
may  be  subject  to  civil  and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  INSTHOCnONS 

MaD  original  ud  three  tddiiioiial  copialo: 

Connittee  oo  Fluudal  Dbdonic 

MmiaittnOvt  Office  of  the  Uaited  States  Conrtt 

One  C  '   nbas  Circle,  N.E. 

Sahe2-Ml 

W«Ainctoa,D.C»t544 
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SUBMITTED  TO:      BURKE  *  HERBERT  BANK  *  TRUST  CO. 


PEBSOmi  INFORMATION 


APPUCANT  (KAME) 


Serald   Bruce   Lee 


CO-APPUCANT  (NAME) 


Edna  Ruth  Vincent 


Emoloytt 

19th  Judicial  Circuit  Court,  Va. 


Employer 

Surovell  Jackson  Colten  £  nugfln,  P.C 


WOress  ol  Employfi  ^, ^ 

^a  22030 
HllO  Chain^  Bridge  Road,  5th  tairfax 


«a,«s.,Emp,o,.,     Fairfax,  VA  2  20  30 

Umn    Univprgity    n-riyp,     c;tp  .     700 


Business  Phon*  No         j  No  ol  Years  wtlh      Tille/ftjsilion 

Employer  g  Circuit  Judge 


703-2U6m7' 


Business  Prione  No 


Attorney 


Name  ot  previous  employer  &  position  (it  wnri  currenl  employer  less  nun  3  yrs ) 


Nime  ol  previous  employer  4  position  (it  witn  current  employer  less  than  3  yrs  1 

Fite  Obrien  &  Bvrum.  Ltd. 


No  olVrs 

2 


Home  Phone  No  I  Social  Security  No 

Name.  Phone  No  oi  your  Accountant 


Springfield.  VA  22151 


Dale  of  Bmh 
02/9/52 


Home  AJOress 

same  as  applicant 


Home  Phone  No  Soc4ai  Secunty  No 

same    as       \ 


Name,  Phone  No  ol  your  Accountant 


si  P^ 


Name.  Phone  No  of  your  Atiomey 


Name  Phone  No  of  your  Anomey 


Name  Ptione  No  of  you' 


Name.  Phone  No  ol  your  Investment  Advisor/Broker 


rjame  Phone  No  of  your  insurance  Advisor 


Name.  Phone  No  of  your  insurance  Advisor 


fi     Cash  Income  &  Expenditures  Statement  For  Year  Ended  . 


ill 


.  (Omit  cents) 


h  til 


1^ 

i 

1. 


ANNUAL  INCOME 

AMOUNT  ($) 

Salary  (applicant) 

*I08.17i*. 

Salary  (co-applicant) 

66,000. 

Bonuses  &  Commissions  (applicant) 

Bonuses  &  Commissions  (co-applicant) 

Rental  Income 

Interest  Income 

Dividend  Income 

Capital  Gams 

Partnership  Income 

Other  Investment  Income 

Other  Income  (List)" 

TOTAL  INCOME  ► 

*  174,174. 

ANNUAL  EXPENOITURES 

AMOUNT  1$) 

federal  Income  and  OttierTaxes 

$ 

State  Income  and  Other  Taxes 

Rental  Payments.  Co-op,  or 
Condo  Maintenance 

Mortgage  Payments                  ?ei«itm\ 
Invesiment 

Property  Taxes                          f^atnM 
Invesiment 

Interest  &  Principal 
Payments  on  Loans 

Insurance 

Investments  (including  tax  shelters) 

Alimony/Child  Support 

Tuition 

Other  Living  Expense 

Medical  Expenses 

Other  Expense  (List) 

TOTAL  EXPENDITURES  ► 

$ 

Any  significant  changes  expected  in  the  next  12  nnonths?  D  Yes       D  No  (If  yes,  attach  information) 

"  Income  from  alimony,  child  support,  or  separate  maintenance  income  need  not  be  revealed  if  the  applicant 
or  co-applicant  does  not  wish  to  have  it  considered  as  a  basis  for  repaying  this  obligation. 
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Balance  Sheet  as  of . 


Assns 

AMOUNT  ($) 

UABILITIES 

AMOUNT  (S) 

Cast!  in  this  Bank 

(including  money  marltet  accounts.  CDs) 

»U900. 

Notes  Payable  to  this  Bank 

XXX 

Secured     ( ebl   car) 

10,000. 

in  Other  Rnancial  Institutions  (List) 
.including  money  market  accounts.  CDs) 

Unsecured 

Notes  Payable  to  Others  (Schedule  E) 

XXX 

Secured 

Unsecured 

Accounts  Payable  (including  credit  cards) 

19,297. 

Margin  Accounts 

ReadilY  Marketable  Securities  (Stfiedule  A) 

17,045. 

Notes  Due  Partnership  (Schedule  D) 

Non-Readily  Markeuble  Securites  (Schedule  A) 

Taxes  Payable 

Accounts  and  Notes  Receivable 

Mortgage  Debt  (Schedule  C) 

237,228. 

Net  C^h  Surrender  Value  of  Lite  Insurance  (Schedule  B) 

Lite  Insurance  Loans  (Schedule  B) 

Residential  Real  Estate  (Schedule  C) 

^■?=,,nnn. 

Other  Liabilities  (List): 

Real  Estate  Investments  (Schedule  C) 

Partnerships  /  PC  Interests  (Schedule  D) 

IRA,  Ifeogh.  Profit-Shanng  i  Ottier  \fested  Rebrwnent  Accts. 

iuq^7qn. 

(l»(»rT»rilnrnm»(nMmhprnfy(>ar<;f1efpm>(1                       ) 

rtrsonaJ  Property  (including  automobiles) 

■\c.    nnn 

Other  Assets  (Ust) 

' 

TOTAL  UABIUTIES 

273,526. 

NET  WORTH 

?U7,709. 

$516,235. 

$ 

PMITW6ENT  UABIUTIES 


NO 


Aic  you  a  guarantor,  co-maker,  or  endorser  lor  any  debt  of  an  individual,  corporation,  or  partnership? 

Oo  you  have  any  outstanding  letters  ol  credit  or  surety  bonds? 

Are  there  any  suits  or  legal  actions  pending  against  you? 

An  yoii  contingently  liable  on  any  lease  or  contract? 

Aie  any  of  yourtax  obligations  past  due? 

What  mould  be  your  total  estinuted  tax  liability  if  you  were  to  sell  your  major  assets? 

If  yes  lor  any  ol  the  above,  give  details: 


n 

s\  $ 

D 

B 

D 

S 

D 

S 

D 

0 

SditAile  A  •  AU  Securities  (including  non-money  maifcet  mrtual  funds)                                                                                       J 

SrS 

HUUPINM 

eanntii 

imiMiiai 

can 

cumiin 

■MaTVUUE 

msta    1 

m 

■ 

lllU 

Opp. Quest   Opp  A 

joint    ten. 

sell 

u'^.u^ia 

5786.63 

□ 

B 

106 

Alger   Cap.    Appr . 

self 

27.25@ 

2903.35 

□ 

B 

102 

AIM   Constpl latinn 

29.350 

3001.30 

D 

B 

nn 

It           11 

" 

59.00@ 

35U.00 

D 

a 

D 

D 

1MT  HWUTUU  UCVHTn  ICMalr  MU.  MUr  —M  r  tmcM  OMI 

D 

D 

D 

□ 

d  not  enough  space,  attach  a  separate  sitiedule  or  brokerage  statement  and  enter  totals  only. 


53-708   99-29 
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Scheduli  B  •  iMuniict 

Uk  Inaranci  (use  idditional  sheet  it  necessary) 

iTMiWUClHIIII 

FKf 

AlMuMot 

Tnt  »  Policy 

••Mllcianr 

Cnh 
Untiu 

VllH 

Unowil 

Ommhl. 

216k 

term 

wife 

0 

0 

•    self 

New  Eng.    Life 

L50k 

uhol  p 

wifp 

7R7q 

n 

S«lf 

Primerica 

L70k 

term 

son,    others 

0 

0 

self 

Olubiltti  Imorance 

Applicant 

Co-Applicant 

Monthly  Distribution  if  Disabled 

7snn 

l?nn 

Number  ol  Years  Covered 

15    vr. 

2  vr- 

Schadale  C  -  Pamnal  Residence  ft  Real  Estate  Investments.  Mortgage  Debt 

maloritY  OHmership  only)                                            1 

Pefsoaal  Residence 

i2" 

OwMf 

YInr 

uu 

MntX 

rnwM 
Lua 

toKr- 
M 
RM 

Lmh 
MaWlty 
DM 

HMDiir 

UfiMt 

Spf . 

LeeEVi  nrpnt 

1  qqn 

1  QUK- 

7^r\V 

1 R7URK 

7    f 

5/2'l    '^■"^    '"' 

RF.    nspitfll 

hnmtaent 

i2" 

Owntr 

einkui 

Mailai 

PnuM 
Ulmt 

tfl 

Ml 

LMn 
HMailly 
Dile 

rur 

PHM 

UMll 

5U35    Richrn  Hwv 

E. Vincent 

1985 

50K 

fl.=,K 

M9,74?. 

fi 

5?]  .70 

Tran&Morlii 

I 

SdMdule  0  •  Partnenhips  (less  than  maiority  owneisiiip  for  real  eatate  partneisiiips)*                                                                 1 

lltt  K  miBitiM 

DWol 

toWll 

mmtmiM 

CM 

0«W4 

Cormt  MwttH 

«|IM 

klnn  Oh  m 

NUM.  Cull  Call 

Haal 
Dalt 

>  111*  lacMai ki  IMani 

*  lair  For  invntmenis  wlildi  represent  >  material  portion  ot  your  total  assets,  please  include  ttie  relevant  financial  statements  or  tax  returns,  or  in  the  case  of 
partnership  investments  or  S-corporations.  schedule  K-1s. 


Sdwdala  E  ■  Rotes  Payable 

■aah 

Ifpt  al  FadlMy 

MMaalalUaa 

iae 
Ml 

mi 

«a 

Callalafal 

Manx 
Rala 

Halariiy 

UaeaM 
•alaaca 

P 

D 

D 

D 

D 

D 

D 

□ 
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Pitta  AiBwr  TM  Fell—liig  flutitloni: 


1    Income  ta  returns  tiled  through  (dale):   ^99^ Are  any  returns  currently  being  audited  or  contested?    D  Yes   S  No 

yes.  wtiat  year(s)?  


i.  Have  (either  of)  you  or  any  (irm  in  whicti  you  were  a  major  owner  ever  declared  bankruptcy?    D  Ves    [3  No 
II  yes,  please  provide  details:  


3.  Have  you  drawn  a  will?    D  Yes  C  No 

If  yes.  please  furnish  the  name  of  the  executor(s)  and  year  will  was  drawn    _ 
4   Number  ol  dependents  (excluding  sell)  and  relationship  to  applicant:   Q_ 


5   Have  you  ever  had  a  financial  plan  prepared  lor  you?    D  Yes    D^  No 
e   Did  you  include  two  years  federal  and  state  tax  returns?   £]  Yes    D  No 

7   Do  (either  ol)  you  have  a  line  of  credit  or  unused  credit  facility  at  any  other  institution(s)?    D  Yes    B  No 
(I  so.  please  indicate  where,  how  much,  and  name  of  banker:   


8.  Do  you  anticipate  any  substantial  inheritances''    D  Yes    £]  No 
If  yes.  please  explain    


tMRtation*  and  Wamntlet 

The  information  contained  in  this  statement  is  provided  to  induce  you  to  extend  or  to  continue  the  extension  of  credit  to  the  undersigned  or  to  others  upon 
the  guarantee  ol  the  undersigned  The  undersigned  acitnowledge  and  understand  that  you  are  relying  on  the  information  provided  herein  in  deciding  to  grant 
or  continue  credit  or  to  accept  a  guarantee  thereof  Each  of  the  undersigned  represents,  warrants  and  certifies  that  the  information  provided  herein  is  true, 
coned  and  complete  Each  of  the  undersigned  agrees  to  notify  you  immediately  and  in  wnting  of  any  ctiange  in  name,  address,  or  employment  and  of  any 
material  adverse  change  (1)  in  any  of  the  information  contained  in  this  statement  or  (2)  in  the  financial  condition  of  any  of  the  undersigned  or  (3)  in  ttie 
ability  of  any  of  the  undersigned  to  perform  its  (or  their)  obligations  to  you  In  the  absence  of  sucti  notice  or  a  new  and  full  written  statement,  this  should 
be  considered  as  a  continuing  statement  and  substantially  correct.  If  the  undersigned  fail  to  notify  you  as  required  above,  or  if  any  of  the  information  herein 
should  prove  to  be  inaccurate  or  incomplete  in  any  material  respect,  you  may  declare  the  indebtedness  of  the  undersigned  or  the  indebtedness  guaranteed 
by  the  undersigned,  as  the  case  may  be,  immediately  due  and  payable  You  are  authori:ed  to  make  all  inquiries  you  deem  necessary  to  verity  the  accuracy 
of  the  information  contained  herein  and  to  determine  the  credit-worthiness  of  the  undersigned  The  undersigned  auttiorize  any  person  or  consumer  reporting 
agency  to  give  you  any  information  it  may  have  on  the  undersigned  Eatfi  of  the  undersigned  authorizes  you  to  answer  questions  about  your  credit  experience 
with  the  undersigned  As  long  as  any  obligation  or  guarantee  of  the  undersigned  to  you  is  outstanding,  the  undersigned  shall  supply  annually  an  updated 
financial  statement.  This  personal  financial  statement  and  any  other  financial  or  other  information  that  the  undersigned  give  you  shall  be  your  property 


^^  ^  ?  /ff'' 
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GERALD  BRUCE  LEE  DEBT  SCHEDULE 


MBNA  Platinum  Card 

1625.41 

Corestates  Bank 

258.00 

Discover 

33.57 

Nationsbank  Visa 

100.00 

Citibank  Visa 

1177.96 

Burke  &  Herbert  Bank  (auto) 

10  ,000.00 

EDNA  RUTH  VINCENT  DEBT  SCHEDULE 


Choice  Visa 

3814.28 

First  Virginia  Bank  (auto) 

7000.00 

SallieMae  (student  loans) 

12,288.28 

I 
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U.  S.  SENATE  JUDICIARY  COMMITTEE  QUESTIONNAIRE 

I.         BIOGRAPfflCAL  INFORMATION  (PUBLIC) 
Nora  M.  Manella 


Full  name  (include  any  former  names  used.) 

Nora  Margaret  Manella 

Address:    List  current  place  of  residence  and  office  address(es). 

Address:  (Home)        3906  Mary  Ellen  Avenue 

Studio  City,  California  91604-2207 

(Office)  United  States  Courthouse 

312  N.  Spring  Street 
Los  Angeles,  California   90012 

Date  and  place  of  birth. 

January  22,  1951 

Los  Angeles,  California 

Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).    List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Single,  never  married 

Education:   List  each  college  and  law  school  you  have  attended,  including  dates 
of  anendance,  degrees  received,  and  dates  degrees  were  granted. 

1968-1972       Wellesley  College,  Wellesley,  MA 
Degree:    B.A.  with  High  Honors 
Phi  Beta  Kappa,  1972 

1972-1975       University  of  Southern  California  Law  Center 
Degree:    J.D..  Order  of  the  Coif,  1975 


'  I 
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Nora  M.  Manella  -  U.  S.  Senate  Judiciary  Committee  Questiomiaire 
Biographical  Information  (Public)  -  Continued 


Employment  Record:    List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and 
organizations,  nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 

1972  (Summer):         Irell  &  Manella 

1800  Avenue  of  the  Stars,  Suite  900 
Lx)s  Angeles.  CA   90067 
Law  Librarian 

1974  (Summer):         O'Melveny  &  Myers 

400  South  Hope  Street  (present  address) 
Los  Angeles.  CA   90067 
Summer  Law  Clerk 


1975-1976: 


1976-1978: 


1978-1979: 


Hon.  John  Minor  Wisdom 

United  States  Coun  of  Appeals,  Fifth  Circuit 

Wisdom  Federal  Courthouse 

600  Camp  Street,  Room  200 

New  Orleans.  LA   70130 

.Appellate  Law  Clerk 

U.  S.  Senate  Judiciary  Subcomminee  on 

the  Constitution 

Russell  Senate  Office  Building 

Washington,  DC. 

Legal  Counsel 

O'Melveny  &.  Myers 

555  13th  Street,  N.W.  (present  address) 

Washington.  D.  C.   20004 

Associate 


1979-1982: 


OMelveny  &.  Myers 

400  S.  Hope  Street  (present  address) 

Los  Angeles.  CA   90071 

.Associate 


I 
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Nora  M.  Manella  -  U.  S.  Senate  Judiciary  Committee  Questionnaire 
Biographical  Information  (Public)  -  Continued 


Employment  Record  -  Continued: 


1982-1990:  United  States  Attorney's  Office 

312  N.  Spring  Street 
Los  Angeles,  CA   90012 
Assistant  United  States  Attorney 
Criminal  Division 
(1982-'86  -  Major  Crimes  Unit 
1986- '87  -  Deputy  Chief,  Criminal  Complaints 
1988- '90  -  Chief,  Criminal  Appeals) 

1990-1992:  Judge,  Los  Angeles  Municipal  Court 

110  N.  Grand  Avenue 
Los  Angeles,  CA   90012 

1992-1993:  Judge,  Los  Angeles  Superior  Coun 

llfw.  Hill  Street 
Los  Angeles,  CA   90012 

1994-Present:  United  States  Attorney 

Central  District  of  California 
United  States  Courthouse 
312  N.  Spring  Street 
Los  Angeles,^CA   90012 

Miliiar\-  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

None 
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Nora  M.  Manella  -  U.  S.  Senate  Judiciary  Committee  Questionnaire 
Biographical  Information  (Public)  -  Continued 


Honors  and  Awards:    List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

Wellesley  College: 

Phi  Beta  Kappa 

Highest  Honors  in  Major  (Italian) 

Durant  Scholar 

Pendleton  Scholar 

Honors  Vocal  Candidate 

Nominee,  Henry  Luce  Fellowship  (declined) 

University  of  Southern  California  Law  School: 
Order  of  the  Coif 

Notes  &  Anicles  Editor,  Law  Review 
AmJur  Awards:    Contracts,  Evidence 

Elected  to  membership  in  American  Law  Institute,  1991 


Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates 
of  any  offices  which  you  have  held  in  such  groups. 

Executive  Committee,  Ninth  Circuit  Judicial  Conference  (1996-present) 

American  Law  Institute  (1991 -present) 

California  Judges  Association  (1990-present) 

Board  of  Councilors,  University  of  Southern  California  Law  School 

(1995-present) 
Board  of  Directors,  Association  of  Business  Trial  Lawyers  (1994-present) 
National  Association  of  Women  Judges  (1990-present) 
Editorial  Board,  State  Bar  Criminal  Law  Newsletter  (1991-'92) 
Federal  Bar  Association  (1980's-present) 
Women  Lawyers  of  Los  Angeles  (1980's-present) 
Los  Angeles  Superior  Court:    Psychiatric  Experts  Committee  (1993) 
Los  Angeles  Municipal  Coun:    Legislation,  Education  and  Delay 

Reduction  Committees  (1991-'92) 
Attorney  General's  Advisory  Committee  (1994-'95) 


_4. 
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Nora  M.  Manella  -  U.  S.  Senate  Judiciary  Committee  Questionnaire 
Biographical  Information  (Public)  -  Continued 


10.  Other  Memberships:    List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.    Please  list  all  other  organizations  to  which  you 
belong. 

The  other  organizations  to  which  I  belong  are  civic  and  cultural  in  nature.    I  am 
not  aware  of  any  lobbying  activities  by  these  organizations. 

Metropolitan  Opera  Guild  (1970's-present) 

Los  Angeles  Opera  League  (1980's-present) 

Los  Angeles  County  Museum  of  Art  (1980's-present) 

KUSC  (classical  music  radio  station  for  Southern  California) 

(1980's-present) 
KCET  (local  public  television  station)  (1980's-present) 
Chancery  Club  (local  lawyers  luncheon  club)  [no  by-laws] 

11.  Court  Admission:    List  all  courts  in  which  you  have  been  admitted  to  practice, 
with  dates  of  admission  and  lapses  if  any  such  memberships  lapsed.    Please 
explain  the  reason  for  any  lapse  of  membership.    Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to  practice. 

California  Supreme  Court,  1/28/76 
U.S.  Court  of  Appeals,  Fifth  Circuit,  6/5/76 
District  of  Columbia  Court  of  Appeals,  9/8/78 
US    District  Court,  District  of  Columbia,  10/2/78 
United  States  Court  of  Appeals,  Ninth  Circuit,  5/16/78 
United  States  District  Courts  (California):  Central, 
Southern,  Northern,  Eastern  Districts,  1980-'81 

From  1979  to  1994,  I  maintained  an  "inactive"  membership  in  the  District  of 
Columbia  Bar.    When  I  did  not  renew  my  inactive  status  in  1994,  1  was  placed  on 
"suspended"  status.    In  1998,  I  reinstated  my  inactive  membership  and  resigned  from  the 
DC.  Bar. 

As  required  by  law,  I  terminated  my  membership  in  the  State  Bar  of  California  in 
1990  when  I  became  a  state  court  judge.  I  rejoined  the  State  Bar  when  I  became  United 
States  Attorney  in  1994. 


-5- 
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Nora  M.  Manella  -  U.  S.  Senate  Judiciary  Committee  Questionnaire 
Biographical  Information  (Public)  -  Continued 


12.  Published  Writings:    List  the  titles,  publishers,  and  dates  of  books,  articles, 
reports,  or  other  published  material  you  have  written  or  edited.    Please  supply 
one  copy  of  all  published  material  not  readily  available  to  the  Committee.    Also, 
please  supply  a  copy  of  all  speeches  by  you  on  issues  involving  constitutional  law 
or  legal  policy.    If  there  were  press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 

While  sitting  by  designation  on  the  California  Court  of  Appeal  in  1992,  I 
authored  numerous  opinions  in  civil  and  criminal  cases,  three  of  which  were 
published.   The  published  opinions  were: 

People  v.  Doss  (1992)  4  Cal.  App.  4th  1585  (copy  attached) 

Montrose  Chemical  Corp.  v.  Superior  Court  (1992)  (copy  attached) 
8  Cal.  App.  4th  260  (decision  upheld  by  California 
Supreme  Court  at  6  Cal.  4th  287  (1993) 

Godwin  v.  Citv  of  Bellflower  (1992)  5  Cal.  App.  4th  1625  (copy  attached) 

1  authored  one  article  and  co-authored  another  in  the  1992  California  State  Bar 
Criminal  Law  Newsletter: 

Judicial  Insights,  or  What's  Bugging  the  Judge  Today?  (copy  attached) 

Overhauling  the  State  Criminal  Law  on  Victim  Restitution  (copy  attached) 
(co-authored  with  attorney  Brian  Hennigan) 

An  Op-Ed  piece  I  authored  entitled  "Attacking  Crack  Where  It  Lives" 
was  published  in  the  Los  Angeles  Times  in  1995.    (copy  attached) 

Also  attached  are  copies  of  speeches,  notes  of  speeches,  and  press  reports 
of  remarks  delivered  to  bar  associations,  law  enforcement  groups,  civic 
organizations  and  law  school  students. 

13.  Health:    What  is  the  present  state  of  your  health?   List  the  date  of  your  last 
physical  examination. 

Excellent.    1998 
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Nora  M.  Manella  -  U.  S.  Senate  Judiciary  Committee  Questionnaire 
Biographical  Information  (Public)  -  Continued 


14.  Judicial  Office:    State  (chronologically)  any  judicial  offices  you  have  held, 
whether  such  position  was  elected  or  appointed,  and  a  description  of  the 
jurisdiction  of  each  such  court. 

I  was  appointed  to  the  Los  Angeles  Municipal  Court  by  Governor  George 
Deukmejian  in  1990.    The  jurisdiction  of  the  court  includes  misdemeanors,  small  claims 
cases,  and  felony  preliminary  hearings. 

From  February  to  May  1992,  I  served  by  designation  of  the  Chief  Justice  of  the 
California  Supreme  Court  as  a  justice  pro  tern  on  the  State  Court  of  Appeal.    That  coun 
hears  appeals  of  civil  and  criminal  matters  from  the  Superior  Court. 

I  was  appointed  to  the  Los  Angeles  Superior  Court  by  Governor  Pete  Wilson  in 
late  1992.    The  jurisdiction  of  the  court  includes  both  civil  disputes  and  criminal 
felonies.    I  handled  an  exclusively  criminal  calendar. 

15.  Citations:    If  you  are  or  have  been  a  judge,  provide:    (1)  citations  for  the  ten 
most  significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations 
for  all  appellate  opinions  where  your  decisions  were  reversed  or  where  your 
judgment  was  affirmed  with  significant  criticism  of  your  substantive  or  procedural 
rulings;  and  (3)  citations  for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings  on  such  opinions.    If 
any  of  the  opinions  listed  were  not  officially  reported,  please  provide  copies  of 
the  opinions. 

While  sitting  by  designation  on  the  State  Court  of  Appeal,  I  authored  several 
opinions,  three  of  which  were  published,  and  one  of  which  was  unanimously  upheld  in  a 
separate  opinion  by  the  California  Supreme  Court.    Copies  of  ten  opinions  are  attached. 

People  V.  Doss  (1992)  4  Cal.  App.  4th  1585 

Montrose  Chemical  Corp.  v.  Superior  Court.  (1992)  8  Cal.  App.  4th  260, 
affdat6Cal.  4th  287  (1993) 

Godwin  v.  Citv  of  Bellflower  (1992)  5  Cal.  App.  4th  1625 

People  V.  Rosales.  et  al..  No.  B042318 

People  V.  Arnold.  No.  B056537 
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Biographical  Information  (Public)  -  Continued 


People  V.  Robinson.  No.  B050529 

LaMirada  Centers  v.  The  Southland  Corp..  No.  B047876 

Rardin  v.  Griesbach.  No.  B052920 

Younp  V.  Board  of  Pension  Commissioners.  No.  B056168 

Airab.  dba  All  Cities  Construction,  v.  Shields.  No.  B058945 

I  issued  no  published  or  unpublished  opinions  as  a  Superior  Court  or  Municipal 
Court  judge.    To  the  best  of  my  knowledge,  there  were  no  reversals  of  convictions  in 
cases  over  which  I  presided  as  a  trial  judge,  and  I  icnow  of  no  criticisms  of  substantive 
or  procedural  rulings  made  while  1  was  a  trial  judge  or  while  sitting  by  designation  on 
the  Court  of  Appeal. 

In  the  two  most  significant  cases  over  which  I  presided  as  a  Superior  Court 
judge,  challenges  to  the  convictions  and  sentences  were  rejected  and  the  judgments 
affirmed  in  full.    In  People  v.  Andres  Osorio  (BA054158),  I  sentenced  a  defendant  to 
100  years  in  prison  following  his  conviction  for  multiple  counts  of  rape,  kidnapping, 
robbery  and  forcible  sodomy.   The  conviction  and  sentence  were  upheld  on  appeal  in  an 
unpublished  opinion,  a  copy  of  which  is  attached  (B075065).    In  People  v.  Vernon 
Robinson  (BA030830),  the  defendant  was  convicted  of  a  murder  committed  30  years 
earlier.    I  denied  a  motion  to  dismiss  for  a  violation  of  due  process  based  on  the  delay 
between  the  murder  and  the  defendant's  arrest,  and  later  denied  the  defendant's  motion 
for  a  new  trial.    I  sentenced  the  defendant  to  life  imprisonment.   The  conviction  and 
sentence  were  affirmed  in  full  in  an  unpublished  opinion,  a  copy  of  which  is  attached 
(B081403). 

16.       Public  Office:    State  (chronologically)  any  public  offices  you  have  held,  other 
than  judicial  offices,  including  the  terms  of  service  and  whether  such  positions 
were  elected  or  appointed.    State  (chronologically)  any  unsuccessful  candidacies 
for  elective  public  office. 

I  currently  serve  as  United  States  Attorney  for  the  Central  District  of  California. 
I  was  nominated  and  confirmed  in  1993.    I  took  office  January  3,  1994. 

1  have  never  run  for  elective  office. 
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Biographical  Information  (Public)  -  Continued 


17.       Legal  Career: 

a.         Describe  chronologically  your  law  practice  and  experience  after  graduation 
from  law  school  including: 

1.  Whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

From  1975  to  1976,  following  graduation  from  law  school,  I  clerked  for 
the  Honorable  John  Minor  Wisdom  of  the  United  States  Court  of  Appeals  for  the  Fifth 
Circuit  in  New  Orleans,  Louisiana. 

Address:  Hon.  John  Minor  Wisdom 

Wisdom  Federal  Courthouse 
600  Camp  Street 
New  Orleans.  LA   70118 
(504)  589-2733 

2.  Whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 
I  have  never  practiced  alone. 

3.  The  dates,  names  and  addresses  of  law  firms  or  offices,  companies 
or  governmental  agencies  with  which  you  have  been  connected, 
and  the  nature  of  your  connection  with  each; 

From  1976  to  1978,  I  served  as  legal  counsel  to  the  U.S.  Senate  Judiciary 
Subcomminee  on  the  Constitution  in  Washington,  D.C. 

Address:  Russell  Senate  Office  Building 

Washington,  D.C. 
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From  1978  to  1982,  I  practiced  corporate  civil  litigation  with  O'Melveny 
&  Myers  in  the  firm's  Washington  and  Los  Angeles  offices. 

Addresses:      O'Melveny  &.  Myers 
555  13th  Street,  N.W. 
Washington,  D.C.    20004 
(202)  383-5300 

O'Melveny  &.  Myers 
400  South  Hope  Street 
Los  Angeles,  California  90071 
(213)  669-6000 

From  1982  to  1990,  I  served  as  an  Assistant  United  States  Anomey, 
Criminal  Division,  for  the  Central  District  of  California.    During  the  last  two  years,  I 
served  as  Chief  of  Appeals,  supervising  all  criminal  appellate  litigation  from  the  100- 
attorney  office  to  the  Ninth  Circuit  Court  of  Appeals. 

Address:  Office  of  the  U.S.  Anomey 

U.  S.  Courthouse 
312  North  Spring  Street 
Los  Angeles,  California  90012 
(213)  894-2434 

In  1990,  I  was  appointed  by  Governor  George  Deukmejian  to  the  Los 
Angeles  Municipal  Court.    In  1991,  I  served  by  designation  of  the  Chief  Justice  on  the 
State  Court  of  Appeal.    In  1992,  I  was  elevated  by  Governor  Pete  Wilson  to  the  Los 
Angeles  Superior  Court. 

Addresses:      Los  Angeles  Municipal  Court 

110  N.  Grand  Avenue 

Los  Angeles,  California  90012 
(213)  974-6171 

California  Court  of  Appeal 
300  S.  Spring  Street 
Los  Angeles,  California  90013 
(213)  346-3002 

Los  Angeles  Superior  Court 

111  N.  Hill  Street 

Los  Angeles,  California  90012 
(213)  974-5554 
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Since  January  1994,  I  have  been  the  United  States  Attorney  for  the  Central 
District  of  California  (U.  S.  Courthouse,  312  North  Spring  Street,  Los  Angeles, 
California  90012).    For  the  past  four  and  a  half  years,  I  have  been  the  chief  federal  law 
enforcement  officer  for  the  largest  judicial  district  in  the  nation,  encompassing  40,000 
square  miles  with  a  population  of  16  million.   I  administer  an  office  of  over  450 
employees,  including  235  federal  prosecutors  and  civil  litigators  representing  the  United 
States  and  its  agencies  from  offices  in  Los  Angeles  and  Orange  County. 

b.         1.         What  has  been  the  general  character  of  your  law  practice,  dividing 
it  into  periods  with  dates  if  its  character  has  changed  over  the 
years? 

As  noted  above,  I  have  been  a  civil  litigator,  federal  prosecutor,  state  court  trial 
judge,  briefly  a  court  of  appeal  justice,  and  the  United  States  Attorney.   The  bulk  of  my 
career  as  a  practicing  lawyer  has  been  in  federal  court. 

As  counsel  to  the  Senate  Judiciary  Subcommittee  on  the  Constimtion,  I  worked 
primarily  on  the  first  drafts  of  what  would  become  the  Civil  Rights  of  Institutionalized 
Persons  Act,  a  law  designed  to  give  the  Justice  Department  standing  to  bring  civil 
actions  against  institutions  for  the  mentally  ill,  the  incarcerated  and  the  elderly,  which 
were  engaged  in  systematic  deprivations  of  their  residents'  constitutional  and  federal 
statutory  rights.    I  provided  legal  advice  to  the  Chairman  (Senator  Birch  Bayh), 
organized  hearings,  and  drafted  the  Subcommittee  Report  on  the  bill,  which  was  voted 
out  of  committee,  subsequently  passed,  and  signed  into  law. 

As  an  associate  at  O'Melveny  &  Myers,  I  represented  clients  in  depositions, 
handled  discovery  and  prepared  pretrial  and  trial  motions  in  a  variety  of  civil  matters 
involving  issues  of  contract,  tort,  antitrust  and  First  Amendment  law.    While  in  the 
Washington,  D.C.  office  (1978-'79),  I  worked  on  regulatory,  administrative  and 
legislative  matters.    While  in  the  Los  Angeles  office  (1979- '82),  I  participated  in  two 
antitrust  trials,  representing  the  National  Football  League  and  Host  International. 

As  an  Assistant  U.S.  Attorney,  for  eight  years  I  served  as  a  trial  attorney  in  the 
Criminal  Division,  as  Deputy  Chief  of  Complaints,  and  as  Chief  of  Appeals.    As  a 
federal  prosecutor  in  the  Major  Crimes  section,  I  supervised  the  investigation  of,  and 
subsequently  tried,  federal  felony  cases,  including  mail  and  wire  fraud,  commodities 
fraud,  narcotics  trafficking,  bank  robbery,  murder,  embezzlement,  and  sabotage.    In       ' 
addition  to  investigating  and  presenting  the  evidence  to  the  grand  jury  for  indictment,  I 
tried  the  cases,  handled  pretrial  and  post-trial  motions,  wrote  the  appellate  briefs,  and 
argued  the  appeals  before  the  Ninth  Circuit. 
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As  Deputy  Chief  of  Complaints  (1986- '88).  I  supervised  the  work  of  Assistant 
U.S.  Attorneys  in  the  criminal  intake  unit  of  the  office.    1  approved  arrests  and 
indictments,  and  oversaw  the  operation  of  fifteen  federal  grand  juries. 

As  Chief  of  Appeals  (1988-'90).  I  supervised  the  submission  of  250-3(X)  briefs 
filed  annually  in  the  Ninth  Circuit  Court  of  Appeals.    In  addition  to  overseeing  the  work 
of  all  prosecutors  in  the  office,  I  personally  briefed  and  argued  cases  before  the  circuit. 
I  kept  abreast  of  significant  developments  in  federal  law  and  coordinated  with  the  Justice 
Department  to  select  cases  for  rehearing  before  the  circuit  and  the  U.S.  Supreme  Court. 

In  1990,  Governor  George  Deukmejian  appointed  me  to  the  Los  Angeles 
Municipal  Court.    For  the  next  two  years,  I  handled  primarily  criminal  and  some  civil 
matters  in  individual  and  master  calendar  courts,  and  conducted  felony  preliminary 
hearings  in  several  branches  of  the  court,  from  downtown  Los  Angeles  to  the  San 
Fernando  Valley. 

In  the  first  half  of  1992,  I  served  by  designation  of  California  Chief  Justice 
Malcolm  Lucas  as  a  justice  pro  tem  on  the  State  Court  of  Appeal.    In  that  capacity,  I 
authored  numerous  opinions  in  civil  and  criminal  cases,  three  of  which  were  published, 
and  one  of  which  was  unanimously  upheld  by  the  California  Supreme  Court. 

In  late  1992,  I  was  appointed  by  Governor  Pete  Wilson  to  the  Los  Angeles 
Superior  Court.    I  sat  in  the  Criminal  Courts  Building  in  downtown  Los  Angeles, 
presiding  over  a  docket  of  approximately  111  felony  cases.    Typical  charges  included 
kidnapping,  murder,  rape,  narcotics  trafficking  and  sexual  abuse  of  minors.    As  an 
individual  calendar  judge,  I  handled  ever>'  aspect  of  my  cases  from  the  time  of 
arraignment,  including  pretrial  motions,  trials,  post-conviction  motions,  probation 
revocation  hearings,  and  habeas  corpus  petitions. 

For  over  four  years  I  have  been  the  U.  S.  Attorney  for  the  largest  district  in  the 
nation,  serving  a  district  of  16  million  people  with  235  criminal  prosecutors  and  civil 
litigators.    (The  next  largest  district  contains  less  than  half  the  population  of  the  Central 
District.)   As  United  States  Attorney,  I  have  overall  management  responsibility  for  the 
office.    I  set  prosecutive  priorities  and  office  policies  and  oversee  the  implementation  of 
those  policies  through  directives  to  my  Chief  Assistant,  Executive  Assistant,  Chiefs  of 
Criminal  and  Civil  Divisions,  and  individual  Section  Chiefs.    I  exercise  final  prosecutive 
authority  over  the  major  cases  in  the  office,  and  review  and  approve  all 
recommendations  for  or  against  appeal  of  adverse  decisions  from  the  district  court  and 
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Court  of  Appeals.   I  exercise  approval  authority  over  all  civil  settlements  of  up  to  one 
million  dollars,  and  make  recommendations  in  cases  where  the  likely  settlement  exceeds 
that  amount.    In  conjunction  with  my  death  penalty  committee,  I  make  the  final 
recommendation  to  the  Attorney  General  whether  to  seek  the  death  penalty  in  death 
penalty  eligible  cases. 

I  interface  with  the  Appellate  Section  of  the  Department  of  Justice's 
Criminal  Division  and  the  Solicitor  General's  office  in  determining  whether  to  seek 
Supreme  Court  review  of  cases  from  the  Ninth  Circuit.   I  was  personally  involved  in  the 
Solicitor  General's  decision  to  seek  certiorari  in  United  States  v.  Armstrong,  517  U.S. 
456  (1996),  which  led  to  the  8-1  reversal  of  a  decision  by  an  en  banc  panel  of  the  Ninth 
Circuit,  and  held  that  a  defendant  seeking  discovery  on  a  claim  that  he  was  singled  out 
for  prosecution  on  the  basis  of  race  must  make  a  threshold  showing  that  the  government 
had  declined  to  prosecute  similarly  situated  suspects  of  other  races.   I  also  lobbied  the 
Department  of  Justice  and  the  Solicitor  General  to  seek  certiorari  in  United  States  v. 
Urserv  and  United  States  v.  $405.089.23.  518  U.S.  267  (1996),  which  overturned,  8-1, 
a  decision  by  the  Ninth  Circuit  and  held  that  civil  in  rem  forfeitures  are  neither 
"punishment"  nor  criminal  for  purposes  of  the  Double  Jeopardy  Clause. 

I  am  the  chief  liaison  between  this  office  and  federal  law  enforcement  in  Southern 
California,  including  the  FBI,  IRS,  Secret  Service,  Customs,  INS,  Postal  Inspection 
Service,  and  numerous  other  agencies.    I  am  also  the  principal  liaison  between  this  office 
and  the  local  law  enforcement  community,  including  the  major  police  departments,  such 
as  the  Los  Angeles  Police  and  Los  Angeles  Sheriff's  Depanments,  as  well  as  scores  of 
local  police  departments  throughout  the  district.    I  oversee  this  office's  coordination  with 
federal,  state,  and  local  law  enforcement  on  initiatives  of  high  priority,  including  violent 
crime,  health  care  fraud,  and  sexual  exploitation  of  children. 

Successful  prosecutions  during  my  tenure  have  included:   the  convictions  of 
nearly  two  dozen  members  of  the  Mexican  Mafia  in  the  first  RICO  prosecution  against  a 
violent  criminal  enterprise  ever  brought  in  this  district;  the  conviction  of  a  U.S. 
Congressman  for  corruption;  the  conviction  of  a  Governor  of  a  neighboring  state  for 
bank  fraud;  the  conviction  of  a  former  City  Councilwoman  for  corruption;  the  conviction 
of  a  U.S.  Congressman  for  campaign  finance  fraud;  the  corporate  conviction  and  record 
$6.5  million  criminal  fine  in  a  hazardous  waste  environmental  case;  and  the  corporate 
conviction  and  record  $18.5  million  fine  against  a  contractor  for  falsification  of  test 
records  of  military  parts.    This  office  was  also  key  to  the  success  of  "Zorro  II,"  a 
nationwide  initiative  that  led  to  the  arrests  of  150  defendants  and  the  seizure  of  six  tons 
of  cocaine.    This  office's  Civil  Division  has  vigorously  pursued  affirmative  civil 
remedies  in  the  areas  of  environmental  dumping,  health  care  fraud,  and  gui  tam 
litigation,  securing  settlements  of  up  to  $82  million. 
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The  convictions  secured  by  my  office  withstand  appeal.    In  1996,  the  office 
prevailed  in  over  95.5%  of  the  cases  appealed,  and  fewer  than  1  %  of  the  over  500 
decisions  of  the  Ninth  Circuit  in  cases  from  this  office  resulted  in  reversals  on  all  counts 
of  conviction.   In  ten  out  of  twelve  cases  this  office  appealed,  the  goverrunent  prevailed. 

2.         Describe  your  typical  former  clients,  and  mention  the  areas,  if  any, 
in  which  you  have  specialized. 

There  have  been  no  "typical  clients."   At  O'Melveny  &  Myers,  I 
represented  corporate  clients  in  commercial  litigation.    As  an  Assistant  United  States 
Attorney,  my  "client"  was  the  United  States.   As  U.S.  Attorney,  I  head  an  office  that 
represents  the  United  States  and  federal  agencies  in  actions  ranging  from  Federal  Tort 
Claims  litigation  to  Title  VII  cases.    My  Civil  Division  also  represents  individual  federal 
agents  in  Bivens  actions. 

c.         1.         Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?   If 
the  frequency  of  your  appearances  in  court  varied,  describe  each 
such  variance,  giving  dates. 

As  United  States  Attorney  (1994-present),  I  generally  appear  in  court  only 
in  an  advisory  capacity  or  when  specifically  requested  by  the  district  judge.   In  this 
district  it  is  unusual  for  the  U.S.  Attorney  to  try  cases,  and  difficult  to  reconcile  with  the 
substantive,  administrative,  and  civic  responsibilities  of  running  a  450-person,  two- 
branch  office  in  a  district  of  16  million. 

In  December  1997,  I  argued  United  States  v.  Giancarlo  Parretti  before  an 
1 1 -judge  en  banc  panel  of  the  Ninth  Circuit.   Because  of  the  significance  of  the  case,  I 
argued  the  appeal.    (See  answer  to  question  18,  infra). 

As  a  Superior  and  Municipal  Court  judge  (1990-1994),  I  appeared  in  court 
daily.    While  serving  as  a  justice  pro  tem  on  the  State  Court  of  Appeal  (1992),  I  heard 
oral  argument  monthly. 
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As  an  Assistant  United  States  Anomey  (1982-1990),  I  appeared  regularly 
in  the  federal  trial  courts  of  the  Central  District  of  California,  as  well  as  before  the 
Ninth  Circuit  Court  of  Appeals.  I  appeared  at  least  weekly  in  federal  district  court 
before  assuming  supervisory  positions  as  Deputy  Chief  of  Complaints  and  Chief  of 
Appeals.  In  the  latter  capacity,  I  continued  to  appear  in  the  Ninth  Circuit,  arguing 
appeals  of  my  own  cases  or  those  handled  at  trial  by  other  Assistant  U.S.  Attorneys. 

As  a  civil  litigator  with  O'Melveny  &  Myers  (1978-1982),  I  appeared 
occasionally  in  court  and  appeared  daily  in  the  two  federal  antitrust  trials  noted  above. 

2.  What  p)€rcentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

As  a  federal  prosecutor  and  as  U.S.  Attorney,  all  of  my  appearances  have 
been  in  federal  court.    As  a  judge,  I  sat  in  state  court.   As  a  civil  litigator, 
approximately  85%  of  my  appearances  were  in  federal  court,  the  remaining  15%  in  state 
court. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

As  United  States  Attorney,  approximately  three-quarters  of  my  time  is 
devoted  to  criminal  litigation,  the  remaining  one-quarter  to  civil. 

As  a  Superior  Court  judge,  I  presided  over  a  felony  criminal  calendar.    As 
a  Municipal  Court  judge,  approximately  85%  of  my  calendar  was  criminal,  the 
remaining  15%  civil. 

As  a  federal  prosecutor,  100%  of  my  litigation  was  criminal. 

As  a  private  practitioner,  100%  of  my  litigation  was  civil. 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  senled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 
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As  a  federal  prosecutor,  I  litigated  dozens  of  cases  to  completion,  often 
with  contested  pretrial  motions  that  disposed  of  the  case  prior  to  trial.    I  tried  to  verdict 
approximately  a  dozen  cases  before  assuming  supervisory  positions.    In  all  of  the  cases  I 
handled  as  a  federal  prosecutor,  I  was  the  sole  attorney. 


As  a  civil  litigator,  I  panicipated  in  two  federal  antitrust  trials  as  associate 


counsel. 


5.         What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

Over  90%  of  the  cases  I  tried  as  a  federal  prosecutor  were  jury  trials. 
The  two  civil  trials  in  which  I  participated  were  jury  trials.   Over  90%  of  the  trials  over 
which  I  presided  as  a  judge  were  jury  trials,  although  I  occasionally  sat  as  the  trier  of 
fact,  following  a  waiver  of  jury  trial. 

18.       Litigation:    Describe  the  ten  most  significant  litigated  matters  which  you 

personally  handled.   Give  the  citations,  if  the  cases  were  reported,  and  the  docket 
number  and  date  if  unreported.    Give  a  capsule  summary  of  the  substance  of  each 
case.    Identify  the  party  or  parties  whom  you  represented;  describe  in  detail  the 
nature  of  your  participation  in  the  litigation  and  the  final  disposition  of  the  case. 
Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom 
the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and 
of  principal  counsel  for  each  of  the  other  parties. 

(1)        United  States  v.  Giancarlo  Parretti.  No.  95-56585 

Original  panel  opinion  reponed  at  122  F.3d  758  (9th  Cir.  1997), 
rehearing  en  banc  granted,  10/3/97 

Judges:    En  banc  panel.  Ninth  Circuit  Court  of  Appeals:    Reinhardt,  Hug, 
Tashima,  T.G.  Nelson,  O'Scannlain,  Thomas,  Pregerson,  Schroeder, 
Brunetti,  Thompson,  Hawkins 

Defense  Counsel:    William  Genego,  100  Wilshire  Blvd.,  Suite  1000, 
Santa  Monica,  CA  90401-1198,  (310)  394-5802 
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In  December  1997,  I  argued  this  appeal  before  an  1 1 -judge  en  banc  panel  of  the 
Ninth  Circuit  after  rehearing  of  the  original  panel  decision  had  been  granted.    The  case 
involved  the  attempted  extradition  of  international  financier/ fugitive  Giancarlo  Parretti, 
wanted  for  fraud  in  France  (and  elsewhere).  The  panel  had  released  Mr.  Parretti 
following  his  provisional  arrest  and  later  ruled  that  the  provisional  arrest  provisions  of 
the  United  States'  100-year  old  extradition  treaty  with  France  (and,  by  implication  many 
other  treaties)  were  unconstitutional.    The  panel  also  invalidated  Title  18  U.S.C.  section 
3184,  providing  for  provisional  arrest  of  fugitives  charged  with  extraditable  offenses. 

The  case  received  international  attention,  as  its  holding  cast  doubt  on  the  ability 
of  this  country  to  meet  its  treaty  obligations  with  foreign  governments  and,  hence,  its 
ability  to  secure  the  return  of  fugitives  wanted  for  crimes  commined  in  this  country. 
Court  TV  filmed  the  hour-long  argument.    It  is  likely  the  issues  raised  in  the  case  will 
be  resolved  in  the  Supreme  Court.    Because  of  the  significance  of  the  panel's  holding 
and  its  potential  impact  on  the  apprehension  and  extradition  of  international  fugitives 
found  within  the  Ninth  Circuit,  I  believed  it  appropriate  that  I  argue  the  case  personally. 
No  decision  has  been  rendered. 

The  following  are  cases  I  prosecuted  as  an  Assistant  United  States  Attorney  or  in 
which  I  represented  a  corporate  client  while  at  O'Melveny  &  Myers.  Unless  otherwise 
indicated.  I  was  the  sole  attorney  at  trial  and  on  appeal. 

(2)        United  States  v.  Susan  Komisaruk.  CR  87-514,  874  F.2d  686  (1989), 
amended  opinion  885  F.2d  490  (1989) 

Trial  Judge:       Hon.  William  J.  Rea  (Central  Dist.  CA) 

Defense  Counsel:  Leonard  Weinglass,  6  West  20th  Street,  New  York, 
New  York,  (212)  807-8646 

This  was  a  highly  publicized  1987  criminal  trial  of  a  self-styled  peace  activist 
charged  with  destroying  a  million  dollar  Air  Force  computer  on  Vandenberg  Air  Force 
Base.   The  trial  was  preceded  by  six  months  of  pretrial  proceedings  over  defendant's  use 
of  necessity,  justification,  and  international  law  defenses,  and  attempts  to  subpoena 
classified  military  information.    Defendant  appeared  regularly  on  radio  and  television, 
staged  press  conferences,  and  rallied  supponers  to  demonstrate  inside  and  outside  the 
courtroom.    Defendant  was  convicted  and  sentenced  to  five  years  in  federal  prison.    The 
verdict  and  sentence  were  upheld  on  appeal  in  published  decisions.    I  tried  the  case, 
wrote  the  appellate  briefs,  and  argued  the  case  on  appeal  before  Judges  Alarcon,  Hall 
and  Fletcher. 
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(3)        United  States  v.  Kevin  L.  Jackson.  756  F.2d  703  (9th  Cir.  1985) 
United  States  v.  Augustus  Evans.  CR  84-009 
United  States  v.  Norman  Ward.  CR  84-009 
United  States  v.  Gregory  Lewis.  787  F.2d  1318  (9th  Cir.  1986) 

Trial  Judge:       Hon.  Harry  L.  Hupp  (Central  Dist.  CA), 

Defense  Counsel:  Terry  Amdur  (Jackson),  1939  Rose  Villa  St. 
Pasadena,  CA  91107,  (818)  449-9254 

Samuel  Jackson  (Lewis),  11400  W.  Olympic  Blvd.,  #600, 
Los  Angeles,  CA  90065,  (310)  473-3100 

Michael  Treman  (Evans),  1428  Chapala  St.,  Suite  300, 
Santa  Barbara,  CA  93101,  (805)  962-6544 

Randy  Pollock  (Ward),  120  Montgomery  St.,  #1800, 
San  Francisco,  CA  94101,  (510)  763-9967 

Four  defendants  were  convicted  in  two  separate  trials  in  1984  and  1985,  of 
executing  the  largest  armed  bank  robbery  in  California  history.   The  robbery  netted  the 
perpetrators  over  a  quarter  of  a  million  dollars  and  resulted  in  the  death  of  an  innocent 
victim.    Defendants  Evans  and  Ward  pled  guilty.    Defendant  Jackson  went  to  trial. 
Jackson's  appeal  of  his  subsequent  jury  conviction  for  conspiracy  and  armed  robbery  set 
national  precedent  in  establishing  federal  liability  of  a  bank  robber  for  a  murder 
committed  prior  to  the  completed  robbery.   One  year  later,  Gregory  Lewis  was 
convicted  after  a  jury  trial  of  conspiracy,  bank  robbery,  murder  and  firearms  charges. 
The  murder  conviction  was  reversed  on  appeal  for  failure  to  sever  the  firearms  counts; 
the  remaining  verdicts  were  upheld.   The  trials  involved  approximately  70  witnesses  and 
the  introduction  of  200  physical  and  documentary  exhibits.    I  tried  both  cases,  wrote  the 
appellate  briefs,  and  argued  the  Jackson  case  on  appeal. 
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(4)  United  States  v.  George  Simmons  and  Deborah  Totten.  CR  84-924 

Trial  Judge:    Hon.  William  Matthew  Byrne,  Jr.  (Central  Dist.  CA) 

Defense  Counsel:  Hector  Perez  (Simmons),  12417  Ryan  Lane, 
Cerritos,  CA  90703,  (310)  402-1802 

Robert  Ramsey  (Totten),  Ramsey  &  Price, 
727  W.  7th  St.,  #624,  Los  Angeles,  CA  90017 
(213)  612-0020 

Allan  Ides  (Totten,  §2255  challenge). 

Professor,  Loyola  Law  School 

1441  West  Olympic  Blvd. 

Los  Angeles,  CA   90025,  (213)  736-1001 

This  husband  and  wife  team  were  charged  with  14  counts  of  mail  fraud  stemming 
from  a  fraudulent  billing  scheme  targeting  businesses  in  this  country  and  abroad. 
Adopting  names  similar  to  those  of  existing  legitimate  publications,  defendants  solicited 
money  for  non-existent  advertising  in  fictitious  publications.    The  government  presented 
approximately  30  witnesses  and  over  150  exhibits.   The  jury  convicted  both  defendants 
on  ail  counts.    Defendant  Simmons'  conviction  was  affirmed  by  the  Ninth  Circuit  in  a 
memorandum  decision  May  5,  1986.    Defendant  Totten  challenged  her  conviction 
collaterally  in  a  Section  2255  motion,  which  was  denied  after  an  evidentiary  hearing.    I 
tried  the  case  in  1985,  wrote  the  appellate  briefs,  and  handled  Totten's  §2255  challenge. 

(5)  United  States  v.  Gary  Miske  and  Walter  Coven.  CR  83-213 

Trial  Judge:     Hon.  Manuel  Real  (Chief  Judge,  Central  Dist.  CA) 

Defense  Counsel:  Stephen  D.  Miller  (Coven),  1210  N.  Doheny  Drive, 
Los  Angeles,  CA  90069,  (310)  271-9415 

Yolanda  Orozco  (Miske),  O'Neill,  Lysaght  &  Sun, 
100  Wilshire  Blvd.,  #700,  Santa  Monica,  CA  90401, 
(310)  451-5700 

Defendants  were  indicted  for  conspiracy  and  possession  with  intent  to  distribute 
multiple  kilograms  of  cocaine.    Defendant  Miske  was  convicted  after  a  jury  trial  in  1983 
and  sentenced  to  eight  years  in  prison.    Defendant  Coven  pled  guilty.    I  tried  the  case. 
There  was  no  appeal. 
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(6)  United  States  v.  Ronald  Graczvk.  CR  82-749,  CV  84-4276 

Trial  Judge:     Hon.  A.  Wallace  Tashima  (formerly  Central  Dist.  CA;  now 
9th  Circuit) 

Defense  Counsel:  Elliot  Stanford,  15332  Antioch  St.,  #526, 
Pacific  Palisades,  CA  90272,  (310)  473-4017 

Defendant  was  convicted  after  a  jury  trial  in  1983  of  numerous  firearms  offenses, 
including  unlawful  dealing,  falsification  of  firearms  transfer  forms,  and  being  a  felon  in 
possession  of  firearms.    His  convictions  were  affirmed  on  appeal.   His  subsequent 
collateral  attack  against  his  convictions  was  denied  by  the  district  court.    The  denial  was 
affirmed  by  the  Ninth  Circuit  in  a  memorandum  decision,  September  23,  1986.    I  tried 
the  case,  wrote  the  appellate  briefs,  argued  the  appeal,  and  handled  the  collateral 
challenge  to  the  conviction. 

(7)  United  States  v.  Kermeth  C.  Troise.  Pedro  Iguaron.  James  Jeppensen. 
and  Tracy  Maudlin.  760  F.2d  310  (9th  Cir.  1986) 

Trial  Judge:       Hon.  Robert  M.  Takasugi  (Central  Dist.  CA) 

Defense  Counsel:   Terry  Amdur  (Iguaron),  1939  Rose  Villa  St., 
Pasadena,  CA  91107,  (818)  449-9254 

Phillip  Deitch  (Troise),  4929  Wilshire  Blvd.,  Suite  310 
Los  Angeles,  CA  90010  (213)  938-3306 

Meir  Westreich  (Jeppesen)  (unlisted) 

John  Lindgren  (Maudlin)  (unlisted) 

This  was  a  court  trial  in  1984  of  multiple  defendants  charged  with  importing 
20,000  pounds  of  marijuana  valued  at  $5,000,(X)0.    A  two-week  contested  suppression 
hearing  resulted  in  the  trial  court's  denying  defendants'  motions  and  subsequently 
convicting  all  defendants  on  ail  counts.   The  convictions  and  sentences  were  upheld  on 
appeal  in  1986  in  a  published  decision.   I  litigated  the  pretrial  motion,  tried  the  case, 
wrote  the  appellate  briefs,  and  argued  the  case  on  appeal. 
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(8)  United  States  v.  Pedro  Tabares  and  Carlos  Ouesada. 
CA  85-5210 

Trial  Judge:         Hon.  Pamela  A.  Rymer  (formerly  Central  Dist.  CA; 
now  9th  Circuit) 

Defense  Counsel:    Peter  Brown  (Tabares)  (address  unknown  -  since 
disbarred) 

Michael  Osman  (Quesada)  [Miami] 
(address  unknown) 

In  1986  I  handled  the  appeal  of  this  narcotics  case  raising,  inter  alia,  claims  of 
prosecutorial  misconduct  by  the  prosecutor  who  tried  the  case.    Defendants  were 
convicted  of  possession  with  intent  to  distribute  20  kilograms  of  cocaine.    The  50-page 
appellate  brief  before  Judges  Reinhardt,  Wright,  and  Carroll  raised  issues  of  search  and 
seizure,  prosecutorial  misconduct,  perjury,  grand  jury  abuse,  and  witness  intimidation. 
The  Ninth  Circuit  Court  of  Appeals  affirmed  in  an  18-page  memorandum  decision,  April 
28,  1987.    I  handled  the  appeal  only,  writing  the  briefs  and  arguing  the  case  before  the 
circuit. 

(9)  United  States  v.  Peter  Sharma.  CR  85-259 


Trial  Judge:    (pretrial): 


Hon.  Alicemarie  H.  Stotler 
(Central  Dist.  CA) 


Trial  Judge  (conviction): 


Defense  Counsel: 


Hon.  Terry  J.  Hatter 
(Central  Dist.  CA) 

Carlton  Gunn,  Deputy  Federal  Public 
Defender,  312  N.  Spring  St., 
15th  Floor,  Los  Angeles,  CA  90012 
(213)  894-2231 


Defendant  was  charged  in  1985  with  15  counts  of  tax  fraud  arising  from  his 
promotion  of  fraudulent  tax  shelters  through  sales  of  commodities  futures.    Defendant's 
promotion  of  Treasury  Bill  "straddles"  and  preparation  of  forged  broker  monthly 
commodity  statements  submitted  by  unknowing  investors  resulted  in  lost  tax  revenues  of 
hundreds  of  thousands  of  dollars.   On  the  day  of  trial,  defendant  fled  to  Cannes,  France. 
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He  was  subsequently  apprehended  and  entered  a  plea  of  guilty.   Released  on  bail 
over  the  government's  objection,  he  fled  again  and  remained  a  fugitive  until  late  1996, 
when  he  was  again  apprehended.    He  pled  guilty  to  additional  charges  and  was  sentenced 
to  prison  in  1997.    I  handled  all  proceedings  up  to  Mr.  Sharma's  second  flight,  and,  a 
decade  later,  advised  the  Assistant  U.S.  Attorney  in  my  office  who  handled  the 
sentencing. 

(10)      L.A.  Memorial  Coliseum  Commission  v.  National  Football 
League,  (first  trial;  subsequent  trials  reported  at 
726  F.2d  1381  (9th  Cir.  1984)  and  791  F.2d  1356 
(9th  Cir.  1986) 

Trial  Judge:  Hon.  Harry  L.  Pregerson  (formerly  Central  Dist. 

CA;  now  9th  Cir.,  senior) 

Defense  Counsel:  Maxwell  Blecher  (L.A.  Coliseum) 
Blecher  &  Collins 

611  W.  6th  St.,  #2000,  Los  Angeles,  CA  90017 
(213)  622-4222 

Howard  F.  Daniels  (L.A.  Coliseum) 

312  S.  Spring  St.,  Los  Angeles,  CA  90012 

(213)  894-4858 

Joseph  L.  Alioto  (Oakland  Raiders)  (deceased) 

Co-Counsel:  Patrick  Lynch  (N.F.L.),  O'Melveny  &  Myers, 

400  S.  Hope  St., 

15th  Floor,  Los  Angeles,  CA  90071, 
(213)  669-6000 

L.  Jeffrey  Pash  (N.F.L.) 

Executive  Vice  President 

National  Football  League 

280  Park  Avenue,  New  York,  New  York  10017. 

(212)  450-2000 

Joseph  W.  Cotchett,  Jr.,  Cotchett  &.  Pitre  (L.A.  Rams) 
840  Malcolm  Road,  Suite  200 
Burlingame,  CA  94010 
(415)  697-6000 
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I  participated  in  the  first  of  three  trials  of  an  antitrust  suit  brought  by  the  L.A. 
Coliseum  and  (then)  Oakland  Raiders  owner  Al  Davis  against  the  National  Football 
League  and  the  (then)  L.A.  Rams  to  prevent  the  League  from  barring  the  Raiders'  move 
to  Los  Angeles.    I  was  one  of  several  O'Melveny  attorneys  representing  the  NFL  in  the 
first  trial  (1980-'81),  which  ended  in  a  hung  jury  and  a  mistrial.   I  wrote  numerous 
pretrial  motions  and  conducted  depositions,  prepared  witnesses  for  examination,  and 
prepared  cross-examination  of  defense  witnesses.   By  the  time  of  the  subsequent  trials,  I 
had  become  an  Assistant  United  States  Attorney. 

Below  are  the  names,  addresses  and  phone  numbers  of  several  individuals 
familiar  with  my  work  as  a  judge  and  as  United  States  Attorney: 

Honorable  Arthur  L.  Alarcon 
United  States  Circuit  Judge 
U.S.  Counhouse,  16th  Floor 
312  North  Spring  Street 
Los  Angeles,  CA   90012 
(213)  894-6730 

Honorable  Alex  Kozinski 
United  States  Circuit  Judge 
U.  S.  Court  of  Appeals 
125  S.  Grand  Avenue 
Pasadena,  CA   91109 
(626)  583-7014 

Honorable  Stephen  Trott 
United  States  Circuit  Judge 
U.S.  Courthouse,  Room  666 
550  West  Fort  Street 
Boise,  Idaho   83724 
(208)  334-1612 

Laurie  Levenson,  Associate  Dean 
Loyola  Law  School 
1441  West  Olympic  Blvd. 
Los  Angeles.  CA   90015 
(213)736-1149 
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Honorable  Sherman  Block 
Los  Angeles  Sheriff 
4700  Ramona  Boulevard 
Monterey  Park,  CA   91754 
(213)  526-5000 

Charlie  Parsons 

(Former  Special  Agent  in  Charge,  FBI,  Los  Angeles) 

Executive  Director,  D.A.R.E. 

P.  O.  Box  2090 

Los  Angeles.  CA  90051-0090 

(213)  215-0575 

Honorable  Harry  L.  Hupp 
United  States  District  Judge 
U.S.  Courthouse 
312  North  Spring  Street 
Los  Angeles,  C A  90012 
(213)  894-6730 

Honorable  Wm.  Matthew  Byrne,  Jr. 

United  States  District  Judge 

(Chief  Judge-  1994-1998) 

U.S.  Courthouse 

312  North  Spring  Street 

Los  Angeles,  CA  90012 

(213)  894-3280 

Honorable  Daniel  E.  Lungren 
Attorney  General 
1300  I  Street,  Suite  1740 
Sacramento,  CA  95814 
(916)  324-5437 

Honorable  J.  Stephen  Czuleger 
Los  Angeles  Superior  Court 
210  West  Temple  Street 
Los  Angeles,  CA   90012 
(213)  974-6901 
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19.       Legal  Activities:    Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.    Describe  the  nature  of  your  participation  in  this 
question,  please  omit  any  information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived.) 

Virmally  all  of  my  career  has  been  spent  as  a  civil  litigator,  federal  prosecutor, 
appellate  specialist,  trial  judge,  or  court  of  appeal  justice.   The  most  significant  cases 
have  progressed  to  trial,  and  the  overwhelming  majority  have  involved  litigation. 
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Nora  M.  Manella 


II.      HNANCIAL  DATA  AND  COP"4FLICT  OF  INTEREST  (PUBLIC) 


1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock  options,  uncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business  relationships,  professional 
services,  firm  memberships,  former  employers,  clients,  or  customers.    Please 
describe  the  arrangements  you  have  made  to  be  compensated  in  the  future  for  any 
financial  or  business  interest. 

Since  January  1994,  I  have  participated  in  the  federal  goveriunent's  Thrift 
Savings  Plan.    In  addition,  I  have  four  IRA  accounts  consisting  of  benefits  from  previous 
retirement  plans  of  which  I  am  no  longer  a  member,  e.g..  state  judicial  retirement  plans. 
I  will  receive  benefits  from  these  accounts  after  I  retire. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.    Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts-of-interests  during  your  initial  service  in  the  position  to  which 
you  have  been  nominated. 

Having  served  as  either  a  state  court  judge  or  federal  prosecutor 
for  the  past  15  years,  I  anticipate  few,  if  any  financial 
conflicts.   As  United  States  Attorney,  I  presently  recuse  myself 
from  any  matters  in  which  my  late  father's  law  firm,  Irell  &  Manella 
LLP,  represents  a  party  and  would  continue  to  do  so.    In  addition, 
like  other  U.S.  Attorneys  who  have  gone  on  the  federal  bench,  I 
would  recuse  myself  from  matters  opened  in  the  U.S.  Attorney's  Office 
during  my  service. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  in  the  position  to 
which  you  have  been  nominated? 

No. 
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4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year 
preceding  your  nomination  and  for  the  current  calendar  year,  including  all 
salaries,  fees,  dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more.    (If  you  prefer  to  do  so,  copies  of  the 
financial  disclosure  report,  required  by  the  Ethics  in  Government  Act  of  1978, 
may  be  substituted  here.) 

A  completed  copy  of  the  Public  Financial  Disclosure  Report, 
AO-10,  is  attached. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (add  schedules 
as  called  for). 

A  net  worth  statement,  with  schedules,  is  attached. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?   If  so, 
please  identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of 
the  campaign,  your  title  and  resfKjnsibilities. 

No. 
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AO-IO  (M 
He*  S.96 


FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


I.  Pcnon  Reporting         iLasl  ' 

Manella.  Nora  M. 


'.  first,  middle  ttuiiat) 


tAmcle  llljudte!  indicate  aai\e  or 
senior  status  magistrate  judges  indicate 
full-  or  pan-time) 


U.S.  District  Judge  (Nominee) 


2.  Court  or  Organiiatioo 

US  District  Court,  CD.,  CA 


5.  Report  Type  (check  type) 

X    Nommanon.    Daa    j  l3ll'^i 

Ininal  AnnuaJ  FuuJ 


Heporr  Required  try  the  Ethics 
Reform  Act  of  I9S9,  Pub  L  No. 
I0II94,  November  30.  19S9 
IS  US.C  APP  <.  Sec.  lOI-llit 


3.  Date  of  Report 

03/27/1998 


6.  Reporting  Period 

01/01/1997 
03/15/1998 


7.  Ctumbcn  or  OfTice  Address 

US  Courthouse 

312  N  Spring  Street 

Los  Angeles,  CA  90012-4701 


8.  On  the  basis  of  the  inromialion  contained  in  this  Report  and  any 
modi/Wations  pertaining  tbcrelo,  it  is  in  my  opinion,  in  compliance 
with  applicable  laws  and  regulations. 


iMPORTAST  SOTES    The 
checking  the  NOSE  box  for  each 


accompanying  this  form  must  be  followed.   Complete  ail  pans. 
where  you  have  no  reportable  infi>nTuuion.   Sign  on  the  lasi  page. 


I .    POSITIONS      iRepomng  indi ^idual  onl\. 

__  POSITION 

X  NO\E  iNo  reporuble  posiiions  ) 


e  pp  9-lSoffnstrucnons) 


NAME  OF  ORGANIZATION  /  ENTITY 


II.      AGREEMENTS    (Repomng  individual  only:  see  pp  14-17  of  Instructions  } 

DATE  PARTIES  AND  TERMS 


X  NONE    <  So  reporuble  agrecmenis  i 


in.    NON-I>fVESTMENT  INCOME 
DATE 


(Repomng  individual  and  spouse,  see  pp   18-25  of  Inslruatons.  I 
PARTIES  AND  TERMS 


GROSS  1\(  iiMK 


NONE    I  No  rtporubic  non-mvesmera  income  ) 

U  S  Attorney,  Central  Distnct,  CA  -  Salary 
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FINANCIAL  DISCLOSITU:  REPORT    Manella.  Nora  M.  03/27/1998 

IV.    REIMBLTISEMENTS    and    GIFTS    -•  trtiuporabon.  lodgmg.  food,  emerummem. 


Unctudfs  those  10  spouse  and  dependent  children   use  the  parenihericals  'tSt '  and  '(DO '  to  indicate  reponable  reimbursemems  and  gtfis  received  by  spouse 
and  dependeni  children.  respeai\eh     See  pp   26-29  of  /nsrmaions  } 

SOl'RCE  DESCRIPTION 

NONX  (No  such  reporuble  reimbursemcnis  or  gifu) 


V.    OTHER  GIFTS 

(Inctudei  those  to  spouse  and  dependent  children,    use  the  parentheticats  'CSl '  and  '(DO '  to  indicate  other  gifts  received  by  spouse  and  dependent  children. 
resptaiveh    See  pp   iO-iS  of  Insiructtons  > 

SOmCE  DESCRIPTION  VaLIT 

X  NONE  (No  such  reporable  gifts) 


VI.    LIABILITIES 

fincluttes  those  of  spouse  and  dependent  children,  indicate  where  applictible.  person  responsible  for  liability  by  using  the  parenthetical  '(S)'for  separate 
habiliry  cf  the  spouse.  'tJi' for  joint  liability  of  reporting  individual  and  spouse,  and 'iDO'  for  liability  of  a  dependent  child    See  pp  34-36  of  Instructions-! 

CREDITOR  DESCRIPTION  VALl"E  CODE' 

X  NONE    (No  rtporuble  liabil(Oesl 


•VAL  CODES  J  =  S15.000  or  less  K  =  $15.001  S50.000  L  =  J50.001  lo  SIOO.OOO  M=S100.001S250.000  N=S250.I 

0  =  5500.001-51.000.000    PI  =51.000.00155.000.000    l>;  =  S5.0O0.0Ol-S25.00O.OOO    P3=J25.OOO.0OlS5O.0OO-0OO    P-l  =  550.000.(1 


53-708   99-30 
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Name  or  Person  Reporting 
Manella,    Nora  M. 


Date  or  Repon 
03/27/1998 


-  income,  value,  tramoaions  (includes  those  of  spouse  and 

vn.  Page     1  rvrVESTMENTS  and  TRUSTS     dip,«i,mdi,id,n  Seipp37S4ofins,ruaions.) 


DescripQon  of  Asseu 

Indicate  >^^ere  applicable,  o^ner  of 
the  asset  by  using  the  parentherical 
'(J) '  for  joini  0'>^-nership  of  repomnf 
indi\iduai  and  spouse.  'tSi'  for  sep- 
erate o^-nershtp  tr\  spouse.  '(DO' 
for  ovnersHtp  tn  dependent  child 

Place  'OCi '  after  each  asset 
exempt  from  prior  disclosure. 


B 

Income 
dunng 
reporting 
penod 


Gross  value 
ai  end  of 
reporxmg 
period 


TransacQoru  dunng  reporting  period 


■I)        (2) 
Ami      Type 
Code    (eg. 
(A-       dividend. 
HI        rem  or 
interest) 


(1)       (2) 


(1) 


If  not  exempt  from  disclosure 


Value  Value      Type 
Code   Method   <e  8  ■ 
(J-P)    Code       buy.  sell. 
(Q.W)     merger, 
redemp- 
Don) 


Date:  Value  Gain  Idenaty  of 
Month-  Code  Code  buyer/seller 
Day        <J-P)    (AH)    <'f private 


NONE  (no  reporuble  uicome.isseo.  or 
transacQom) 

1  SEI  C«li£.  T»x  Exempt  Fund  (Money  A 
Market  1 

Interest 

L 

T    Close 

5/97 

2  City  National  Bank  -  Century  City 
Branch  -  Los  Angeles.  CA 

None 

J 

T 

3  Dreyfus  -  General  Govt  Security  B 
Money  Market  Fund 

Interest 

0 

T 

<  Clendale  Federal  Bank  •  Los      B 
Angeles.  CA 

Interest 

L 

T 

S  Vanguard  CA  Tax  Free  Fund  Insured  D 
Long-Term  Portfolio 

Excepted 
Fd 

N 

T 

6   IKA  -  Fldeli 
(Fidelity  In 


7  IRA  -  Fidelity  Trust  Co. 
(Fidelity  Investments]  Mutual 

B 

Excepted 
Fd 

L 

B  IRA  -  Fidelity  Trust  Co. 

(Fidelity  Investments!  Mutual 

C 

Excepted 
Fd 

L 

9  IRA  ■  Fidelity  Trust  Co. 

(Fidelity  Investments)  Mutual 

C 

Excepted 
Fd 

H 

10  Municipal  Bond  -  CA  ST  ,  PUB  HKS 
3RD  LSE  REV  ST  PRISON-CORCORA 

c 

Interest 

K 

T 

Redeem 

2/98   K 

11  Municipal  Bond  -  CA  ST  P(JB  WKS 
BRD  LEAS  CORRECTS  ST  PRN  DEL 

c 

Interest 

" 

T 

Redeem 

2/96 

12  Municipal  Bond  -  Mendocino  Cnty 
CA  Certs  of  Part  RFDG 

D 

Interest 

L 

I 

13  Municipal  Bond-L.A.  CA  DWP  ELEC 

B 

Interest 

K 

T 

PLT  XO'/ER  RFDG  12/15/99 

14  Municipal  Bond-L  A-  CA  DWP  ELEC   c 
PLI  XOVER  RFDG  12/15/00 

15  Municipal  Bond  -  Clovis  CA  UnC'd  B~ 
Sch  Dist  RFDG  DTD  6/1/92 

'  CA   State' G/0   •^"b~ 


T        Matured     8/97 


T        Matured     10/97 


L7  Municipal   Bond   -    ?ortervill< 
CTFS    PARTW   RFDG    SWR   SYS 

I  IncGainCodts  .^-sT.000  of  ies$ 
iColBl.Dai       F=S50.(X)1. SI  00.000 

:VjlCodts  J=SlJ.iX)')orl«s 

iCol  C I .  D>  I     O-S500.00 1  -S 1 .000.000 

?  \a\  Mih Codes   0"Appraisal 
iCol  Ci]  L-Book  Value 


B=S1.00I-S:.500 
C=S  100.001 -SI. 000.000 
K'S15.0Ol-S5O.OO() 
P1-S1.000,001S5.000.000 

R"Cosi(realesuieonlyl 

V-Other 


K  T       Matured     10/97 

c=s:.50i-<;5.6do~^     '    '    d^s?.o6T-s  15.060  E=si5.ui'i- 

HI=SI.000.001-S5.000.000        H:=S5.000.001  ormorc 
L=S5C.0OirsJOO.OOO   "  M-S10O.(JOT-S25O.OOO  S=S;50.001-S5'" 

p:-S5.ooo.oo I -5:5.000.000  p3-s25.0oo.001-s5o.0oo.ooo  p4-s50.ooo.001  •>: 

S-A$sessmenl  T-Cash  Markel 

W-Estinuted 
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Njme  of  Herxin  Reporang 

FINANCIAL  DISCLOSURE  REPORT     Manella,    Nora  M. 

"""  '  -Income  valut  iransachons  Uncltidts  those  of  spoust  and 

VII.    Page       2  INVESTMENTS  and    TRUSTS       Oependem  children.  See  pp  37-54  of  Inslrumons.) 


Description  of  Assets 

Indicat  v,here  applicable.  o**ner  of 
the  assrt  try  using  the  pareniheiical 
'IJ)'  for  joint  o^yffrship  of  reponing 
indiiiduaJ and  spouse.  'i5)'  for  sep- 
erase  ownership  In.  spouse.  '(DO ' 
for  ownership  tn  dependent  child 

Place  '(Xi '  c^er  each  asset 
exempt  from  pnor  disclosure. 


B 

Income 
during 
reporting 
period 


(1)  (2) 

Ami  Type 

Code  (e  g  . 

(A-  dividend. 


Gross  value 
at  end  of 
reporting 
period 


Transacnons  durmg  repomng  period 


(1)      (2)  (1)  If  noi  exempt  from  disclosure 

VaJue  Value      Type  

Code   M«l,o<l   CI.  «'  «>       (">        '" 

(J-P)    Code       buy.  sell.  Dale:      Value  Gain      Identity  of 

(Q-W)     merger,  Month-   Code    Code     buyer/seller 

redemp-  cy        (j.p)    (a-H)    Of  private 
tion)  iransacnon) 


Date  of  Repon 
03/27/1998 


18  Municipal   Bond    -    Califo 
G/0   VAR    PURP 


T         Matured     3/98 


19  Municipal    Bond    -    San      Fran   CA   Bay  B 
Trans  Rapid  Dist    Sales   tax 


22  Municipal   Bond    -    Petaluma  CA 
Cmnty  Oev  Commn.    Tax  Alloc 


23  Municipal    Bond    -    Sylvan   CA   Union     c 
SCH   DIST   G/0   SER   B 


24  Municipal  Bond  - 

Sacramento  MUD 

B 

Interest 

K 

T 

CA  ELEC  REV 

2  5  Municipal  fiend  - 

California  Sta 

'  B 

Interest 

K 

T 

GO  UNLTD 

26  Municipal  Bond 

California 

B 

Interest 

K 

T 

State  G  0  UNLTD 

CASLSBAD  CALIF        B 


31    Municipal    Bcr.d    ■    MOUNTAIN   VIEW   CA  c 
CA?    IMPTS    FING   A-JTH    REV 


32  Municipal    Bond    ■    UNIVERSITY   CALIF  D 
Rr.'S    RFDG   MfLTX-PVRP    PJ   A 


I  Inc  Gun  Codes  A'Sl.iJOOor  less 
I  Col  BI.Wl      F-S50.0OI-S10O.0OO 

:\al  Codes  J-Sl  5.000  or  less 

iColCI.DJ)     O-S500.0OI-SI.0OO.O00 

?  \  >l  Mih  Codes   0»Appraisal 
iCol  c:i  L=Book  Vjlue 


B»SI.00r-S:.50O  C=S2.50l-<;5.000""    "     ■  D-S5.b6l-SI5.060  E^SI^.OOI.' 

G-SIOO.OOl -SI. 000.000         HI -SI. 000.00 1-S5.000.000        H:-S5  .000.001  w  more 
K=SI  5.001-550.000        ~      L=S506ol-"Si60.OO6  M-SI0O".6O~l-S25O.OO6  S-S:.<0.001-S-<'» 

PI-SI.000.OOI-S5.000.000  P2-S5 .000.001-525.000.000  P3-S25.00O.0OI-S50.0O0.0O0  P4-S50.000.00 1  ..r 

R=Cosi  ireal  esuie  onl>  i  S-Assessmeni  T-Cash  Markei 

V-Olher  W-Esiimaied 
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FINANCIAL  DISCLOSURE  REPORT 


Name  or  Person  Rcponini 
Manella,    Nora  M. 


uaieorR^on 

03/27/1998 


~~~     ~  7TI3!Z3ZrTZr3Z  ZZ  -  OKome.  w/w,  transaaions  UncUtOes  ihoit  of  spouse  and 

Vn.    Page       3  INVESTMENTS  and    TRUSTS      d^p^nOem  ch,Urm    see  pp  37.54  of  Instrucuons} 


Descnpoon  of  Assets 

Indicate  n-here  applicable.  oi*yier  of 
ifie  asset  by  usmg  the  parentheticat 

'(Jr  for  Joint  OMnershtp  of  reporting 
indiitduai  and  spouse.  'iSi  'for  sep- 
erate  oi^iurship  by  spouse.  '(DC) ' 
for  ownership  fr\-  dependent  child. 

Place  '(X) "  after  each  asset 
exempt  from  prior  disclosure. 


B. 
Income 

during 

repomng 

period 


Gross  vaJue 
at  end  of 
repomng 
period 


Transicnons  dunng  reporting  period 


(1)       (2) 
Arm.    Type 
Code    (eg, 
(A-       dividend. 
H)        rem  or 
imerest) 


(I)      (2) 


(1) 


If  noi  exempt  from  disclosure 


Value  Value      Type 
Code   Method   (eg,. 
(J-P)    Code       buy-  «"■ 
(Q-W)     nwfje'. 

redemp- 
tion) 


(2)         (3)       (4)        (5) 
Date:      Value  Gam      Idenaty  of 
Month-   Code    Code     buyer/seller 
Day        (J-P)     (A-K)    dfpnvate 
transaction) 


NONE  (no  reponable  income.issets.  or 
.  iraruacnons) 

35  Hunicip»l  Bond  -  CALIF  ST  PUB  WKS  A 
BUD  LSE  REV  DEPT  CORRECT 

Interest 

K 

T 

36  Fidelity  Copernicus  Fund  -  4.16%  E 
Ltd  Prtn  Int  Ifvt.  mutuil) 

Distributi 

K 

w   Close 

1/98 

3'7  American  Telephone  b  Telegraph  -  A 
Common 

Dividend 

K 

T 

38  AirTouch  Com.  -  Common 

None 

J 

T 

39Ameritech  -  Common 

None 

J 

T 

40  Bell  Atlantic  Corp.  -  Common     A   Dividend    J 


41  Bell  South  Corp.  -  Common 

A 

Dividend 

J 

T 

42  Lucent  Technologies,  Inc.  - 
Common  (Spin  Off  from  ATiT) 

A 

Dividend 

J 

T 

43  Exxon  Corp .  -  Common 

C 

Dividend 

M 

T 

44  Fiserv  In 


45  Nynex  Corp.  -  Common 


Acquired  by  Bell  Atlantic 


46  Pacific  Telesis  Group  -  Common 


47  Edison  Inte 


al  -  Common     C   Dividend 


T   Merger   4/97 


Acquired  by  SBC 
Communications  Inc. 


49  U.S.  West  CommunK 

50  U.S.  Media  Group 


A   Dividend 


51  Spartan  Assoc  .  Denver.  CO 
18.75%  Ltd  Prtn  Int.  Bldg. 


D        Royalty 


I  Inc  Cam  Codes  .A-SI  .(XM  or  less 
(ColBI.Wl       F»S50.(X)1-SIOO.OOO 
:ValCodes~       J=S1  J.OOOorless  " 


B"SI.(X)1-S2.500  C=S:.50I-S5.(XI0                        D-S5.(X11-S15.(XI0                       E=Sl?.ii 

G-SIOO.(X)1-$I,000,(K)0  HI=SI.(X)O.00l-S5.0OO.0OO        H>S5.000.001  or  n»re 

K-SI5,001-S50.000  L=S5(?.001 -SI  00.000               \1=SIOO.OOI-S:50.000             N=S:50.00I.' 

tCol  Cl.D.'l     O=S.<00.00 1 -SI. 000.000         PI'Sl.OOO.OOl-S.VOOO.OOO  P:-S5.iX)O.OO1.S:5.OOO.00O  P3=S:5.0OO.0OI.S5O.OOO.U(Xi  P4=S5".l'"U..«. 

'ValMlh  Codes   Q=Appraisai                           RK'osi  (real  estate  oni> )  S«Assessnvnt                                    T=Cash  Market 

iCol  Cl\            L=Book  Value                         \Ollier  \v=Estimaied 
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Name  of  Persoo  Repomng 
FINANCIAL  DISCLOSURE  REPORT     Manella,    Nora  M. 

'        "  -  income,  vaiue.  transaaions  futcludts  those  c^  spouse  and 

Vn.    Page       4  INVESTME>rrS  and    TRUSTS      depef^demch^^^en-  Seepp  37-S4qfInstrucnons, 


Date  or  Report 
03/27/1998 


Descnpaon  of  Assets 

Indtcaie  where  applicable,  o^ner  of 
the  asset  by  usmg  the  parenthetical 

'iJ)'  for  joint  ownership  of  reporting 
individual  and  spouse.  '(Si '  for  sep- 
erate ownership  by  spouse.  '(DC)' 
for  ownership  by  dependeru  child 

Place  '(X) '  t^er  each  asset 
exempt  from  pnor  disclosure 


Income 
dunng 
rcporang 
period 


Gross  vaJue 
at  end  of 
reporting 
penod 


Transactions  dunng  reporting  penod 


(2) 


(I)       (2) 


(I) 


If  not  exempt  from  duclosure 


Amt.  Type 
Code  (e.g. 
(A-       dividend. 


Value  VaJue      Type 
Code   Method   «  8  ■ 
(J-P)    Code       buy-  *«"• 
(Q-W)      "^^8*'* 
redcmp- 
Don) 


Z>ate:  Value  Gain 
Month-  Code  Code 
Day        (J-P)     (A-H) 


(5) 
Identity  of 

buyer/seller 
(if  private 
transaction) 


NONE  (no  reporable  mcomc.asMts.  or 
niuacnons) 

S2  IIM  Green  II  Security  Investmc    D 
Prtn  -  2.5%  Ltd.  Prtn.  Int. 

Distributi 

K 

W 

53  RITE  AID  CORP.  ■  Common  (Formerly  A 
Thrifty  Payless  Holdings) 

Dividend 

K 

T 

54  Thrift  Savings  Plan  ITSP-8-AI     B 
(Federal  Retirement  Plan] 

L 

55  Municipal  Bond  -  CA  ST  PUB  WKS 

BRD  LSE  Rev  Corcoran  II 

Interest 

L 

56  Municipal  Bond  -   San  Diego  CNTY  B 
CA  CTP  PARTH  RFDG 

Interest 

L 

I  Inc  Gam  Codts  A=SI.000or  Itss 
iCol  BI.D41      F=S50.00I-S100.000 

:valCodes  J=S15.000  or  Itss 

lCol-Ci.D3l     O=S500.00l -SI. 000.000 

3  Val  Mih  Codes   O^^ppraisal 
iCol  C:i  L'Book  Value 


B=SI.0Ol-S2.50O 

0=5100.001-51.000,000 
K=ST5SorS50".0O6 


C=S2.50I -55.000 

H1=S1.000.001-S5.000.000 


D=S5.001-SI5.000 

H:=55.000.001  or  mo 


L=550  001-S100.000  M=S100.001-S250.000  N-S:50.001-S.~"- 

=51.000.001-55.000.000  P2=S5.000.0Ol -525.000.000  P3=S25.0OO.0Ol-S50.0OO.OOO  PJ=550.000.001  .- ■ 
R=Cost  (real  esuie  only)  S=Assessment  T=Cash  Market 

\=Oiher  W=EstiTTiaied 
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Nune  of  Person  Rqnninf  DiK  of  Rqnn 

HNANCIAL  DISCLOSITIE  REPORT     Manella,    Nora  M.  03/27/1998 

Vm.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS.         (Mian  put  of  rtpon ) 

NONE   (No  addioonal  infonrudoo  or  exptanaooiu  ) 

SECTION  3:  Parties  and  Terms,  continued  ... 
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Name  or  Penon  Repoitnt  Ota  of  Rcpon 

FINANCIAL  DISCLOSURE  REPORT     Manella,  Nora  M "/^^/^^^^ 

IX.    CERTinCATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent 
children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported 
was  withheld  because  it  met  applicable  stanitory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reponed  are  in  compliance  with  the  provisions  of  5  U.S  C  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial  Conferenct 
regulations. 


/^  .^  ^ 


Signature       .>^      ^    .4^     tyi-  — Date   *///• 


^/ 


Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  repon  may  be  subject  to  civil 
and  crimmal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


nLING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  Ofnce  of  the  I'niled  Stales  Courts 
One  Columbus  Circle.  N.E. 
Suite  2-301 
Wastiingion.  D.C.  20544 
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TDiASClAL  STATEMENT 
NET  WORTH 

Nora  M.  Manella 
As  of  December  31.  1997 


Provide  a  uomiJae.  oirrent  fi&xncial  net  wonfa  mtanait  whicii  heoiizes  in  detail  all  assets 
(including  l>ank  accxmus,  ml  estate,  wcorities,  tnuts,  iavestiDeatt,  md  other  finmriil  boldiags)  all 
liabilities  (inclodinf  d^ts,  lODrtgages,  loans,  and  other  fininciHl  obligations)  of  youreelf,  four  spouse,  and 
other  immediaie  members  of  your  household. 


ASiJE-15 

uabh-tties 

Cash  on  band  and  in  banlcs 

S       430,841 

Notes  payable  to  banks  -aecured 

-0- 

U.S.  Govcmment  sasnities 

Notes  payable  to  banks  -  imsecoied 

-0- 

Listed  SeooTties  (See  Schedule  1) 

2.764,283 

Notes  payable  to  relatives 
(See  Schedule  2) 

$    282.092 

Unlisted  Securities 

-0- 

Notes  payable  to  others 

-0- 

Accounts  and  Notes  Receivable 

-0- 

Accounts  and  bills  due 

-0- 

Due  from  tdabves  and  friends 

-0- 

Unpaid  incwnf  tax 

-0- 

Due  from  odier^ 

^ 

Other  unpaid  tax  ^^'l^  interest 

-0- 

Doubtful 

-0- 

Real  estate  mortgages  payable  (See 
Schedule  3) 

Real  estate  owned   (See  Schedule  3) 

776,000 

Chattel  moitgages  and  other  liens  payable 

-0- 

Autos  and  other  personal  property 

197,000 

Otber  debts  ■  itemize 

-0- 

Cash  value  -  life  insurance 

-0- 

Other  assets  -  itemize   (See  Schedule  4) 

408,155 

Total  Liabilities 

282,092 

Net  Worth 

4,314.187 

Total  Assets 

$4,596,279 

Total  LiabiUties  and  Net  Worth 

$4,596,279 

CONTINGENT  UABIUTIES 

^ 

GENERAL  INFORMATION 

As  endorser,  comaker  or  guarantor 

-0- 

Are  any  assets  pledged?  (Add  schedule)  NO 

On  leases  or  contracts 

-0- 

Are  you  drfendant  in  any  suits  or  le^al 
actions?                NO 

Legal  Claims 

-0- 

Have  you  ever  taken  banloi^tcy?    NO 

Provision  for  Federal  Income  Ta;i 

-0- 

Other  special  debt 

-0- 
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ADDENDUM  TO  FINANCIAL  STATEMENT 

Nora  M.  Manella  -  Net  Worth 
As  of  December  31, 1997 


Schedule  1 


Listed  Securities: 


Tax  ExeniDt  Munidbal  Bonds: 

Olifomu  Sute  G/0  VAR  PURP  daied  03/01/94 

$    100.000.00 

San  Fiandsco  Calif  Bay  Tnui  Rjpid  DiA  Sales  Tax  RV-SUB  NT 

25,000.00 

Califomk  Stale  Pub  Wks  Brd  Lse  Rev  DqK  of  Cnass  SER  A  Corcoran 

SO.000.00 

California  ST  Pub  Wks  Brd  Lse  Rev  Secretary  State-A 

25,000.00 

Los  Angeles  Calif  Uni.  Scb  Dist  Cops  Compnten  &,  Air  SYS-A 

25,000.00 

California  Stale  G/0  VAR  PURP  dated  03/01/94 

50.000.00 

Califoniia  State  G/0  VaR  PURP  dated  10/01/92 

30.000.00 

Carlsbad  Calif  Uni.  Sch  Disis  Cli-S  Pann  Phase  m 

25,000.00 

Mendocino  CNTY  Calif  CTF  Paitn 

95.000.00 

California  Pub  Wks  Brd  Lse  Rev  Dept  Corrccm  State  PRSN-A-Del  Norte 

25.000.00 

Rim  World  Calif  Uni.  Sch  Dist  LlhS  Partn  Measure  V  Cap 

25,000.00 

Los  Angeles  CA  Dept  WTR  &  PWR  Elec  Plant  Rev  2nd  Issue 

50,000.00 

Sonoma  CNTY  Calif  LI  hi  Paitn  Honor  Farm  Detention  Refing 

50.000.00 

Mountain  VW  CA  CAP  IMPTS  FING  AU  RV  City  Hall/CMNTY  TTieatre 

50.000.00 

California  ST  Pub  Wks  Brd  Lae  Rev  Dept  of  Coneetion-A  Corcoran  II 

75.000.00 

Pctaluma  Calif  Cmnty  Dev  Conmm  Tax  Alloc  Clnniy  Dev  Prpj  SER  A 

50,000.00 

Sylvan  CA  Union  Sch  Dist  G/0  Ser  B  Bank  Qualified 

50,000.00 

Richmond  Calif  JT  PWRS  Fing  Auth  Rev  Ser  B 

200,000.00 

Sacramento  MUD  CA  Bee  Rev  Ser  W 

15,000.00 

University  California  Revs  RFDG  MLT  Puxp  Projs  Ser  A 

100,000.00 

Contra  Costa  Calif  WTR  Dist  WTR  Rev 

50,000.00 

Los  Angeles  CA  DWAP  Elec  Rev 

100,000.00 

Los  Angeles  Calif  D^t  WTR  &.  PWR  Pit  Rev  Second  Issue  Xover  Rfdg 

100,000.00 

Total  Tax  E\ea^>t  Municipal  Bonds 


$1365.000.00 
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Addendum  to  Net  Work  Statoncnt  -  Nora  M.  Manella  -  as  of  December  31,  1997 
Schedule  1  -  Continaed , 


Vanguard  Califomit  Tax  Exanpt  Mnaidpal  Food  lasmtd  Lon^-Tenn        44S.766.32 
Mutual  Shares  -  Class  Z  (Fnnklm  Mutual  Sehes)  787.781.86 

Sub-ToUl  -  Listed  SteariOa/Mataal  Funds 


SZ.601448J8 


Listed  S«irifi«  (Stodtsh 


Aiitoudt  Comnnaicatioss  INc. 

S      1.662.00 

Amexitech  Coip  New 

4,830.00 

AT&T  Corp 

19.968.00 

Bell  Atlantic  Coip 

6.370.00 

BellSouth  Corp 

5.068.00 

F<lis"n  IntrmatinM] 

21,750.00 

Exxon  Coip 

97.899.00 

Fiserv  Inc. 

63.420.00 

Lucmt  Technologies  Inc. 

8.387.00 

NCR  Coip  New 

556.00 

1  SBC  CocQniunic3£ions  Inc. 

9.449.00 

1  U  S  West  Media  Group 

1.155.00 

U  S  West  Conununications  Group 

1,805.00 

Rite  Aid  Corporation 

415.62 

Total  YahK  Stocks 


242.734.62 


Total  Market  Valne  Securities 

Less:  Rcserve/DeferTud  Tax  Liabilities  (Estimated) 

TOTAL 


S2.M4.283.00 

-  80.000.00 

te.764J83.00 
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ADDENDUM  TO  FINANCIAL  STATEMENT 

Nora  M.  MancDa  -  Net  Wortii 
As  of  Dttonba-  31, 1997 

Sciiedale2 


Real  Estate  Owned: 

Single  ttoiy  fBODily  home  •  Los  Angdes 

Coumy.  Califoniia  (Estimrtnri  Value) 

Used  as  irT««T\y)  leadave  S776,000.00 


Real  Estate  Mortgages  Payable: 

Sio^e  story  fanniy  home  -  Los  Anodes  Conoty, 
California  -  Portion  secured  by  Deed  of  Trust 
to  order  of:   Anhur  Manella  and  Nancy  Holme 
Manella,  Co-Trustees  Tht  Manella  Family  Trust 
dated  September  19,  1988 

Promissory  Note  Secured  by  Deed  of  Trust  dated 
May  8.  1996  in  amouiu  of  S300.000.00 

Less  Principa)  Payn«u$  through  12/31/97  17.908.25 

Total  Balance  $282,091.75 
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ADDENDUM  TO  FINANCIAL  STATEMENT 

Non  M.  MancHa  -  Nei  Worth 
As  of  December  31, 1997 

Schatolea 


Qtber  As8^i 


ntA  Aooounte: 

Hdelity  Investments  Asset  Minager  Monul  Fuad  $138,904.22 

Fidelity  Investments  Asset  Manager  Mutual  Fund  38.193.63 

Fidelity  Invesiments  Asset  Manager  Mutual  Fund  $3,462.80 

Fidelity  kvestmenu  Asset  Manager  Munial  Fund  70,096.06 

Tbiiti  Savings  Plan  aSP-*-A)  59.834.33 

Tool  Fair  Market  Value  IRA  Portfolio 


S360.491.04 


Libs:  Deferred  Tax  LiabUides 

TOTAL 

famtysMg  ipt«mty 

spartan  Associates 

$  40.819.00 

Fidelity  Copemicus 

55.000.00 

Warner  lavestmeot  Group 

S.OOO.OO 

I&M  Green  n 

50.000.00 

PWT  1989  Britauua 

11,372.00 

Incimbers  Associates 

11.645.00 

126.171.86 
SZ34^19.18 


Total 


$173,836.00 


TOTAL 


S408.155.18 


929 

U.  S.  SENATE  JUDICIARY  COMMITTEE  QUESTIONNAIRE 
Nora  M.  Manella 

PARTm.  GENERAL  (PUBLIC) 


An  e&ical  considerBtioD  under  Caoon  2  of  the  American  Bar  Association's  Code 
of  Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prooiinence  or  pFofessiooal  woildoad,  to  find  some  time  to  particqiate  in  serving 
the  disadvantaged.*   Describe  wbax  you  have  done  to  fulfill  diese  responsibilities, 
listing  specific  insnityes  and  die  amount  of  time  devoted  to  each. 

Most  of  my  extra-judicial  and  extra-professional  activities  have  focused  on 
education.   I  have  served  as  a  judge  in  moot  court  competitions  qwnsored  by 
local  law  schools  and  bar  organizations,  and  have  been  a  volunteer  mentor  in  a 
program  sponsored  by  die  Women's  Lawyers  of  Los  Angeles.   While  on  the 
bench,  I  served  as  a  volunteer  lecturer,  speaking  to  bar  associations  on  attorney 
ethics  and  to  civic  organizations  on  developments  la  the  law.   I  have  given 
presentations  to  high  school  students  on  the  criminal  justice  system,  and  served 
on  the  Advisory  Council  of  the  James  Monroe  High  School  Law  and  Government 
Magnet  School  in  the  San  Feraando  Valley. 

For  several  years  I  counseled  undergraduate  women  from  my  alma  mater. 
WcUesley  College,  inviting  them  to  spend  a  day  with  me  and  advising  them  on 
career  opportunities  in  the  law.    At  the  request  of  the  Dean  of  the  state's  Center 
for  Judicial  Education  and  Research,  I  served  for  two  years  as  an  instructor  at  the 
California  Judicial  College  held  every  summer  for  state  court  judges.   In  April 
1993,  at  the  request  of  the  Center  for  the  Study  and  Development  of  Legal 
Systems,  I  traveled  with  a  delegation  of  lawyers  and  judges  to  Egypt  in  a  United 
States  Infomuition  Agency  sponsored  program  to  fomiliarize  that  country's 
prosecutors  aitd  judges  with  the  American  legal  system. 

As  United  States  Attorney,  I  have  appeared  on  public  interest  television  and  radio 
programs,  including  Life  &  Times  (KCET)  and  Which  Wav.  L.A.?  (KCRW),  to 
explain  to  the  public  issues  of  federal  criminal  aixl  civil  law. 

In  approximately  1993,  at  the  request  of  the  Los  Angeles  Times,  I  served  wilh 
nine  other  civic  leaders  as  a  volunteer  judge  in  evaluating  more  than  200 
communiiy  service  programs  for  receipt  of  10  financial  grants  from  the  Times  as 
part  of  that  organization's  Community  Partnership  Awards. 
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Nora  M.  Mandla  -  U.  S.  Senate  JnSdary  Committee  Qnestioaiiaire 
Part  m  -  Continiied 


2.  Do  you  cmreotly  belong,  or  have  you  belonged,  to  any  organization  which 
discriminates  on  the  basis  of  nee,  sex,  or  religion  —  through  either  formal 
membenh^  requirements  or  the  practical  implementation  of  membership 
policies? 

No. 

3.  Is  there  a  selection  conunission  in  your  jurisdiction  to  "•^^'tti'ti'I  candidates  for 
nomination  to  the  federal  courts? 

Yes.   Senator  Feinstein  has  a  selection  committee  to  inieiview  and  reconmiend 
candidates  for  various  federal  ^pointments,  including  &e  district  court  bench.   I 
was  interviewed  by  the  committee  in  laie  1997. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 
discussed  with  you  any  specific  case,  legal  issue  or  question  in  a  maimer  that 
could  reasonably  be  interpreted  as  asking  bow  you  would  rule  on  such  case,  issue 
or  question? 

No. 

5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial 
activism." 

"The  role  of  the  federal  judiciary  within  the  Federal  government,  and  within 
society  generally,  has  become  the  subject  of  increasing  controversy  in  recent 
years.   It  has  become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the  prerogatives  of  other 
branches  and  levels  of  government.  * 

The  role  of  a  judge  is  to  decide  the  case  before  that  judge,  and 
no  other.   While  a  judge  must  consider  the  ramifications  of  any 
decision,  it  is  the  job  of  other  judges,  in  future  cases,  to  take  ^e 
princq>les  enunciated  in  the  original  decision  and  apply  them  to 
the  unique  facts  of  each  subsequent  case.    Judges  are  ill  equipped 
to  fashion  broad  solutions  to  complex  societal  problems. 
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Nora  M.  Mandia  -  U.  S.  Soiate  JTodiciary  Coaunittee  Qoestianiiaire 
Part  m  -  Cantmufid 


Our  tri-partite  system  of  government  relies  on  the  legislative  branch  to 
balance  the  interests  of  groups  with  coiiq>cting  values  and  goals.   The 
judiciary  may  not  shirk  its  duty  to  evaluate  the  legality  and 
constitutionality  of  laws  enacted  by  Hie  legislature  or  by  initiative  when 
ttiey  arc  challenged  and  die  challenge  cannot  be  disposed  of  on  other 
groimds;  bat  judicially  imposed  'solutions"  that  run  counter  to  the  balance 
stnidi;  by  lawmakers  can  direaten  the  system's  equilibrium  and  generate 
the  kind  of  criticism  alluded  to  in  this  question. 

With  judicial  iodependence  comes  the  obligation  to  understand  and  give 
deference  to  &e  re^ective  roles  of  the  other  branches  of  government.   A 
judiciary  that  imposes  itself  upoa  other  institutions  in  die  manner  of  an 
administrator  risks  undermining  its  constitutional  role. 


■3- 


932 


I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 

PATRICIA  ANN  SEITZ 

2.  Address:  List  current  place  of  residence  and  office  address(es). 

Same  address  for  both: 

224  Ridgewood  Road 
Coral  Gables.  PL  33133 

3.  Date  and  place  of  birth. 
September  2,  1946,  Washington.  D.C. 


Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List 
spouse's  occupation,  employer's  name  and  business  address(es). 

Married  to  Alan  Graham  Greer  on  August  14.  1981 
Occupation:  Attorney 
Employer's  Name  and  Address: 

Richman,  Greer,  Weil,  Brumbaugh,  Mirabito.  &  Christensen,  P.A. 

Suite  1000,  Miami  Center 

201  S.  Biscayne  Blvd. 

Miami,  FL  33131 


Education:  List  each  college  and  law  school  you  have  attended,  including 
dates  of  attendance,  degrees  received,  and  dates  degrees  were  granted. 

Kansas  State  University,  Manhattan,  KS 
September,  1964  through  June,  1968 
B.A.  degree,  cum  laude.  History.  June  1968 

Georgetown  University  Law  Center.  Washington.  D.  C. 
September,  1970  through  June  3.  1973 
J.D.  degree.  June  3. 1973 
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Employment  Record:  List  (by  year)  all  business  or  professional 
corporations,  companies,  firms,  or  other  enterprises,  partnerships, 
institutions  and  organizations,  nonprofit  or  otherwise,  including  firm,  with 
which  you  were  connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 


October  19,  1968  to 
January  19,  1969 


American  Society  of  Landscape  Architects 
Editorial  Assistant. 


February  1969  to 
January  1970 


Department  of  Labor,  Manpower 
Administration,  U.S.  Training  and  Employment 
Services:  Legislative  Liaison  to  House 
Subcommittee  on  Education  and  Labor  for 
approximately  three  or  four  months,  then 
became  a  program  analyst  with  Minority 
Outreach  Programs. 


January  1970  to 
September  1970 


Department  of  Labor,  Office  of  Assistant 
Secretary  for  Management  Interns: 
Management  Intern,  worked  on  National  Pilot 
Project  for  Summer  Employment  of 
Disadvantaged  Youth. 


February  1971  to  June  1973 
(part-time) 


Dallas  Times  Herald.  Washington  Bureau 
Legal  Reporter/Assistant  to  Bureau  Chief. 


Summer  1971  (part-time) 


Congressman  William  R.  Roy,  M.D.  (D-KS) 
legislative  assistant  for  non-medical  related 
issues  and  constituent  matters. 


September  1971  to 
June  1972 


Georgetown  University  Law  Center,  Teaching 
Fellow  (Legal  Research  and  Writing) 


Summer  1972  (part-time) 


Urbina  &  Libby,  Washington,  D.C.,  Law  Clerk. 
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August  1973  to 
September  1974 


The  Honorable  Charles  R.  Richey,  U.S.  District 
Court  for  the  District  of  Columbia;  Judicial  Law 
Clerk. 


November  7,  1974  to 
April  30.  1996 

November  7,  1974 
through  1979 

January  1980  to 
April  30. 1996 


Steel  Hector  &  Davis  LLP,  Miami,  Florida; 


Associate,  Steel  Hector  &  Davis 


Partner  in  Steel  Hector  &  Davis  in  the 
corporate  form  of  Patricia  A.  Seitz,  P.A. 


1984-88  (part-time) 


University  of  Miami  Adjunct  Professor  of  Trial 
Advocacy  Program. 


Mayl.  1996  to 
October  10.  1997 


Office  of  National  Drug  Control  Policy. 
Executive  Office  of  the  President,  Director, 
Office  of  Legal  Counsel. 


Non-employment  Boards  and  Officer  Positions 
1979-82 


1983 

1986-91 

1986-92 

1992-93 

1992-95 


Board  of  Governors,  The  Florida  Bar  Young 
Lawyers  Division. 

Dade-Monroe  Mental  Health  Board,  Member. 

Miami  City  Ballet,  Board  of  Directors. 

The  Florida  Bar,  Board  of  Governors. 

The  Florida  Bar,  President  -  Elect. 

The  Florida  Bar  Foundation,  Board  of 
Directors. 


1993-94 


The  Florida  Bar,  President. 
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1994-to  present 


Greater  Miami  Chamber  of  Commerce,  Board 
of  Directors. 


1995-97 


American  Arbitration  Association.  Board  of 
Directors. 


December  1997  to 
present 


February  1998  to 
present 


International  Women's  Forum,  Board  of 
Directors. 


Miami  Coalition  for  a  Safe  and  Drug  Free 
Community,  Executive  Committee. 


Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type 
of  discharge  received. 

No. 


Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees, 
and  honorary  society  memberships  that  you  believe  would  be  of  interest  to 
the  Committee. 

International  Society  of  Barristers,  elected  to  membership  1988 
American  Board  of  Trial  Advocates,  elected  to  membership  1995 
Tradition  of  Excellence  Award,  Florida  Bar  General  Practice  Section,  1994 
Catholic  Lawyers  Guild  Distinguished  Public  Service  Award,  1993 
American  Bar  Association  Foundation  Fellow,  elected  1 982 
Florida  Bar  YLS-Bd  of  Governors,  "Most  Productive  Member"  Award,  1982 
Florida  Bar  Public  Interest  Law  Section  Award  for  Advocacy  on  behalf  of 

Equal  Rights  and  Responsibilities,  1993 
Dade  County  Bar  Association's  Public  Interest  Distinguished  Service 

Award  for  Pro  Bono  Representation  of  Haitians 
Hillsborough  Association  for  Women  Lawyers  Achievement  Award,  1994 
Judge  Mattie  Belle  Davis  Award  of  the  Florida  Association  for  Women 

Lawyers,  1994 
Women's  Park  Founder's  Committee,  1998  Honoree  (Miami-Dade  County) 
Zonta  of  Greater  Miami,  Woman  of  the  Year  Award,  1992 
"Fifty  Lawyers  Under  Fifty,"  National  Law  Journal  1989 
Who's  Who  in  America 
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Judge  Peter  T.  Fay  Inn  of  American  Inns  of  Court,  Master,  1988-92 

Outstanding  Service  Award  for  Establishing  The  Florida  Bar's  International 

Law  Section  and  the  State  Bar  of  Sao  Paulo,  Brazil  Protocol,  1996 

Phi  Kappa  Phi 

Phi  Alpha  Theta  (History  Honorary) 

Law  Journal:  Law  &  Policy  in  International  Business.  Staff,  1972;  Editor,  1972-73 


Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees 
or  conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and 
dates  of  any  offices  which  you  have  held  in  such  groups. 

The  Florida  Bar. 
President  (1993-94) 
President-elect  (1992-93) 
Board  of  Governors  (1986-92) 

Budget  Committee  (1981-84) 

Disciplinary  Review  Committee  (1986-89) 

Legislation  Committee  (1989-92) 

Special  Committee  on  Ideals  and  Goals  of  Professionalism,  Chair 

Liaison  to  Judicial  Administration,  Selection  and  Tenure  Committee  (1987- 

88) 

Liaison  to  Code  and  Rules  of  Evidence  Committee  (1988-89) 
Program  Evaluation  Committee;  (1983-84);Chair,  Review  of  Florida  Lawyers 

Assistance  Inc.,  (1986-87) 
Committee  on  Professionalism  (1990-92) 
Long  Range  Planning  Commission  (Gilbert  Commission  1982-84); 

Chair,  Subcommittee  on  Lawyer  Competency  and  Continuing  Legal 

Education  (1982-84) 
Sections:  Trial  Lawyers(since  1970's);  International  (mid-90's  to  date);  Business 

Law  (mid  90's  to  date);  Health  Law  (mid  80's  to  early  90's);  Government 

Lawyers  (late  80's  to  early  90's) 

The  Florida  Bar  Young  Lawyers  Section/Division: 
Board  of  Governors  (1979-82) 

Continuing  Legal  Education  Committee,  Chair  (1981-82) 
Bridge-the-Gap  Committee,  Chair  (1980-81) 
Convention  Seminars,  Chair  (1979-80) 
Committee  on  Women  in  the  Law.  Chair  (1979) 

•  International  Society  of  Barristers  (elected  to  membership  1 988) 

•  American  Board  of  Trial  Advocates  (elected  to  membership  1995) 
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The  Florida  Bar  Foundation 

Board  of  Directors  (1992-95) 

American  Bar  Association 

Delegate  to  House  of  Delegates  (1993-96) 

Sections:  Litigation;  International;  Forum  on  Franchising 

Young  Lawyers  Division 

Associate  Training  Committee,  Chair  (1982) 

Devitt  Proposals  Review  Committee.  Co-Chair  (1979-80) 

Federal  Practice  Committee,  Vice-Chair  (1979) 

U.S.  District  Court  for  the  Southern  District  of  Florida 

Federal  Court  Admission  Standards  Committee,  Co-Chair  (1981- 

86) 
Examination  Committee,  Chair  (1981-85) 

U.S.  11th  Circuit  Judicial  Advisory  Committee  (appointed  1986-88) 

National  Conference  of  Bar  Presidents  (1992-95)  ~  numerous  panel 

presentations 
Southern  Conference  of  Bar  Presidents  (1992-present) 
Florida  Association  of  Women  Lawyers  (State  and  Dade  Chapter)  (1980 

to  present) 
Association  of  Trial  Lav^^ers  of  America  (1986-94) 
Florida  Academy  of  Trial  Lawyers  (1987-94) 
Dade  County  Bar  Association  (1974-1995) 
Dade  County  Trial  Law/yers  Association  (1990-94) 
Dade  County  Black  Lawyers  Association  (1992-95) 
Cuban  American  Bar  Association  (1992-95) 
Palm  Beach  County  Bar  Association  (1992-95) 
American  Judicature  Society  (  mid  1980's  to  mid  1990's) 
National  Institute  of  Trial  Advocacy  (1982  to  present) 
Judge  Peter  T.  Fay  Inn  of  the  American  Inns  of  Court,  Master  (1988-92), 


10.      Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 

A.        Lobbying 

The  Florida  Bar  Sections:  Trial  Lawyers,  Business  Law,  International  Law 

American  Bar  Association 

Greater  Miami  Chamber  of  Commerce 

Miami  Coalition  for  a  Safe  and  Drug  Free  Community 

6 
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Other  Organizations 

St.  Hugh  Catholic  Church,  Lector; 

International  Women's  Forum,  Board  of  Directors 

Miami  City  Club 

International  Society  of  Barristers 

American  Board  of  Trial  Advocates 


11.      Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice, 
with  dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please 
explain  the  reason  for  any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to  practice. 

All  courts  in  the  State  of  Florida,  December  10,  1973  (county,  circuit,  district  and 

Supreme  Court) 
District  of  Columbia  Court  of  Appeals,  March  17,  1975 
United  States  District  Court  for  the  Southern  District  of  Florida, 

Genera!  Bar,  February  21,  1974 

Trial  Bar,  Decembers,  1982 
United  States  Supreme  Court,  June  23,  1980 

United  States  District  Court  for  the  Northern  District  of  Florida,  July  15,  1981 
United  States  District  Court  for  the  Middle  District  of  Florida,  June  27,1988 
United  States  Court  of  Appeals  for  the  Fifth  Circuit,  October  1, 1981 
United  States  Court  of  Appeals  for  the  Eleventh  Circuit,  October  1 ,  1981 
United  States  Court  of  Military  Appeals,  January,  1994 
Florida  Public  Sen/ice  Commission,  June  22,  1981 
Florida  Supreme  Court.  Certified  Circuit  Court  Mediator  (No.  06253R),  October  27. 1995 


12.      Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles, 

reports,  or  other  published  material  you  have  written  or  edited.  Please  supply  one 
copy  of  all  published  material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or 
legal  policy.  If  there  were  press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 


Published  Writings: 

"International  Franchising,*  The  Florida  Bar,  Business  Law  Section 
Seminar.  December,  1995. 
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"Zen  and  the  Art  of  Herding  Cats,"  Intl.  Soc.  of  Barristers  Quarterly.  Vol. 

30,  No.2,  April,  1995." 
President's  Page".  The  Florida  Bar  Journal.  1993-94 

( 1 )  Good  Humor  and  Practical  Advice  Sought  Here.  August,  1 993 

(2)  Care  and  Feeding  of  Our  Spirit,  September,  1 993 

(3)  Tales  of  Peanut  Butter  and  Jelly,  October,  1993 

(4)  Whither  Goest  (A.?,  November,  1993 

(5)  Give  the  Gift  TJwt  Keeps  on  Giving,  December,  1 993 

(6)  The  People 's  Lawyer,  January,  1 994 

(7)  The  "Material  Girl,  "  Mother  Teresa  and  Noah,  February,  1 994 

(8)  Which  Do  We  Want:  Guardrails  or  Ambulances?,  March,  1994 

(9)  J-800-CLIENTS,Apn\,l99A 

(10)  O  Lord.  Give  Me  48-Hour  Days,  May,  1994 

(11)  Thank  You,  June,  1994 

"Breaking  Through  The  Internal  Glass  Ceiling."  Tallascope.  June-August  1993. 
"Keynote  Address  at  the  Introductory  Ceremony  of  the  1995  Nova  Law 

Class  Orientation  Program,"  17  Nova  L.  Rev.  1  (Fall  1992) 
"Damages  in  Business  Torts."  The  Florida  Bar,  Trial  Lawyers  Section. 

1989. 
"Getting  More  Information  and  Less  Indigestion  Out  of  Your 

Interrogatories,"  ABA  Journal.  Vol.  71,  March  1985. 
ABA-Litigation  Section.  "Training  the  New  Lawyer  II:  Handling  the  Discovery 

Process,  Motions  for  Protective  Orders  and  Motions  for  Sanctions." 

October,  1987. 
'Inventing  a  Better  Trial  Notebook,"  Federal  Litigation  Guide  Reporter. 

Vol.  1,  Issue  12,  Sept.  -Oct.  1986. 
"A  Workable  Solution  for  Net  Worth  Discovery  in  Punitive  Damage 

Cases,"  Federal  Litigation  Guide  Reporter.  Vol.1,  1985. 
"Effective  Federal  Discovery  Techniques  (Non-Deposition),"  ALI-ABA. 

June  1984. 
"Hopes  &  Dilemmas".  The  Florida  Bar  Journal.  November,  1980 
"Convention  on  Taking  Evidence  Abroad  in  Civil  or  Commercial  Matters," 

5  Law  &  Pol.  Intl.  Bus..  906  (1973) 
"Intl.  Plant  Protection  Convention."  5  Law  &  Policy  Intl.  Bus..  925  (1973) 

Speeches:    I  made  many  speeches  as  President  of  The  Florida  Bar.  Below  is  a  list  of 
the  speeches  to  the  best  of  my  present  recollection.  With  the  exception  of  the  drafts  of 
speeches  contained  in  the  attached  two  volumes  of  speech  drafts  and  the  published 
materials  above  which  served  as  the  basis  for  speeches.  I  do  not  have  copies  or  drafts 
of  the  speeches. 

Remari<s  by  Patricia  A.  Sertz  as  President-Elect,  The  Florida  Bar,  Lakeland  Bar 
Association,  May  1,  1992 
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Speech  to  the  Broward  County  Jewish  Counsel  of  Women  (June  1,  1992) 

Speech  to  the  Palm  Beach  County  Chapter  of  The  Florida  Association  For  Women 
Lawyers,  June  4,  1992 

Speech  to  Volunteer  Lawyers  Project 

Speech  to  Dade  County  Chapter  of  the  Women's  Division  of  The  National  Bar 
Association  (To  be  given  June  24,  at  Noon,  in  Miami) 

Speech  to  The  Dade  County  Women's  Political  Caucus.  June  19,  1992. 

Speech  to  The  Florida  Association  for  Women  Lawyers  in  Orlando,  June  26,  1992  at 
12:00  p.m. 

Speech  to  Florida  Defense  Lawyers  Association,  Orlando,  July  24,  1992 

Speech  to  The  Young  Lawyers  Section  of  The  Dade  County  Bar  Association  Summer 
Clerk  Luncheon,  Miami,  August  5,  1992 

Speaker  at  the  Introductory  Ceremony  of  the  1995  Nova  Law  Class  Orientation 
Program,  Fort  Lauderdale,  August  13,  1992 

Stetson  Law  School  Inns  of  Court  Speech,  St.  Petersburg,  Florida,  October  1,  1992 

Speech  to  The  Concerned  Citizens  of  Northeast  Dade  County,  Inc.,  November  23.  1992. 

Remarks  on  behalf  of  The  Florida  Bar  at  Judge  Judy  Kreeger  investiture.  Miami,  January 
4,  1993 

Remarks  on  behalf  of  The  Florida  Bar  at  Judge  Barbara  Levenson  investiture,  Miami, 
Januarys,  1993 

Speech  to  The  Central  Chapter  of  F.A.W.L..  given  January  8,  1993.  in  Orlando 

Speech  to  Honeywell,  Inc.  -  Women's  Management  Group,  given  in  Cleanwater.  January 
25. 1993 

Remarks  on  behalf  of  The  Florida  Bar  at  Judge  Linda  Singer  Stein  investiture.  Miami, 
January  29,  1993 

Remarks  on  behalf  of  The  Florida  Bar  at  Judge  Caryn  Canner  Schwartz  investiture. 
Miami,  February  26. 1993 
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Speech  to  The  Rotary  Club  of  Tallahassee,  Justice  For  All  -  -  All  For  Justice,  May  12, 
1993  at  Noon 

Speech  to  The  Lawyers  Title  Fund,  May  14. 1993,  9:00  a.m. 

Law  School  Graduation  Speech,  University  of  Florida,  May  15,  1993 

Speech  to  The  Florida  Bar  Convention,  June  25,  1993 

Speech  -  Maxine  Lando  investiture,  February  2,  1995 

Panel  Presentations  to  the  National  Conference  of  Bar  Presidents  on  Legal  Technicians 

Opening  Speech  (Professionalism)  to  Bridge-the-Gap  Seminar  (10/23/95  and  4/15/96) 

Keynote  Speech  "Strange  Bedfellows:  Law  Firms  and  Corporate  Counsel  -  Can  This 
Partnership  Be  Saved?"    (Spring  1994) 

Speech  to  Women's  Forum  Bethesda-By-The-Sea  Episcopal  Church,  Palm  Beach.  FL 
(11/2/94) 

Southern  Conference  of  Bar  President's  Annual  Meeting  Panel  Presentations  (1992  & 
1993) 

Association  of  Legal  Administrators,  Palm  Beach,  FL  (6/14/94) 

Speech  to  the  Indian  river  County  Bar  Association  (6/10/94) 

Speech  to  Hillsborough  Association  for  Women  Law^ers's  Annual  Achievement  Award 

Speech  to  Jacksonville  Rotary  Club  (also  made  speeches  to  the  Miami  Rotary  Club  as 
well  as  I  believe  the  Bradenton  Rotary  Club) 


13.       Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last 
physical  examination. 

Excellent.  Last  physical  exam  was  March  25. 1998.  Last  comprehensive  exam  was  in 
January  1996. 
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14.      Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of 
each  such  court. 

None. 


15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  sumniary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment 
was  affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings; 
and  (3)  citations  for  significant  opinions  on  federal  or  state  constitutional  issues, 
together  with  the  citation  to  appellate  court  rulings  an  such  opinions.  If  any  of  the 
opinions  listed  were  not  officially  reported,  please  provide  copies  of  the  opinions. 

N.A. 
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16.      Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

None. 


17.       Legal  Career: 

a.        Describe  chronologically  your  law  practice  and  experience  after  graduation 
from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge;  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

Yes.  Served  as  law  clerk  to: 

The  Honorable  Charles  R.  Richey 

United  States  District  Court  for  the  District  of  Columbia 

August,  1973  thai  August.  1974. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 
No. 
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the  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 


November  7, 1974  to  April  30, 1996 

Steel.  Hector  &  Davis,  LLP 
4000  First  Union  Financial  Center 
200  South  Biscayne  Blvd. 
Miami.  FL  33131-2398 

Associate  (1974  - 1979) 
Partner  (1980 -4/30/1996) 


1984  thru  1988  (Part-time  Teaching) 

University  of  Miami  School  of  Law 
1311  Miller  Drive 
Coral  Gables,  FL  33124 

Adjunct  Professor  of  Law.  Trial  Advocacy  Program 


1982, 1983. 1984, 1987. 1989, 1995  (National  Institute  of  Trial 
Advocacy  Faculty) 

Faculty  -  Advanced  Trial  Advocacy  Course,  1995; 
Faculty  -  National  Course,  Boulder,  CO.  July.  1982,  1987; 

SE  Regional,  Chapel  Hill.  NC  May,  1983.  1984; 

Florida  Regional,  Ft.  Lauderdale  1989. 
Will  also  teach  the  July,  1988  National  Course  at  Boulder,  CO. 


May  1, 1996  to  October  10, 1997 

Office  of  National  Dmg  Control  Policy  (ONDCP) 
Executive  Office  of  the  President 
Washington.  D.C.  20503 

Director.  Office  of  Legal  Counsel  -  chief  counsel  of  ONDCP  (White 
House  Drug  Policy  Office),  directed  all  legal  activities  in  ONDCP, 
managed  the  legal  staff  and  served  as  confidential  legal  advisor  to 
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General  (Ret.)  Barry  R.  McCaffrey,  in  his  capacity  as  the  Director  of 
ONDCP  and  a  member  of  the  President's  Cabinet 


October  11, 1997  to  present 

On  sabbatical. 


Other  relevant  particulars: 
1993-1994 


President 

The  Florida  Bar 

650  Apalachee  Parkway 

Tallahassee.  FL  32399-2300 

Between  1991-92.  successfully  campaigned  among  The  Florida 
Bar's  50,000  in  and  out-of-state  members  to  become  President- 
elect of  The  Florida  Bar.  Served  as  President-elect  (92-93)  and  as 
President  (93-94).  Primary  Presidential  Accomplishments: 

•  Reunification  of  a  disaffected  Bar  through  the  Solo  and  Small 
Firm  initiatives  and  Regional  Town  Hall  Conferences. 

•  Strategic  Long  Range  Plan,  the  first  long  range  plan  since 
1984. 

•  Bar  Leaders'  Professionalism  Retreat  with  Michael 
Josephson  of  the  Josephson  Institute  of  Ethics 

•  Led  effort  to  generated  Bar  member  acceptance  of  the 
Florida  Supreme  Court's  1993  Pro  Bono  Rule. 


1992-97 

American  Arbitration  Association 

Certified  Complex  Case  Arbitrator  (1992-to  present) 
National  Board  of  Directors  (1995-97) 


b.  1.    What  has  been  the  general  character  of  your  law  practice,  dividing  it  into 
periods  with  dates  if  its  character  has  changed  over  the  years? 

Federal  Judicial  Clerkship  1973-74 
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Served  as  a  law  clerk  to  the  Honorable  Charles  R.  Richey,  United  States  District 
Court  for  the  District  of  Columbia.  In  this  capacity,  I  was  responsible  for  the  legal 
research,  case  management  and  drafting  of  judicial  findings,  opinions,  orders  and 
jury  instructions  on  the  Court's  even-numbered  cases. 

Private  Practice  1974-96 

During  my  twenty-two  years  with  Steel  Hector  &  Davis,  I  was  a  civil  trial  lawyer.  I 
am  "AV"  rated  by  Martindale-Hubbell  and  became  board  certified  by  the  Florida 
Bar  as  a  Civil  Trial  lawyer  in  1987.    I  have  had  the  opportunity  to  try  a  wide  range 
of  cases.  I  have  also  handled  the  appellate  litigation  relating  to  all  my  cases. 

At  the  start  of  my  career,  1  appeared  in  state  and  federal  courts  on  defamation, 
copyright  and  media  related  matters.  As  I  began  handling  my  own  caseload,  I 
appeared  primarily  in  federal  court  defending  EEOC  cases,  contract  actions, 
Medicare  regulation  challenges  and,  in  the  state  courts,  I  defended  companies  in 
negligent  security,  product  liability,  and  personal  injury  cases  especially  those 
involving  children. 

In  approximately  1986,  commercial  disputes  such  as  complex  foreclosures, 
lender  liability  suits  and  construction  defect  cases  began  to  dominate  my  practice. 
This  evolved  into  a  focus  on  business  contracts  and  torts  arising  out  of 
partnership,  manufacturer/distributor  and  franchising  disputes.  Additionally,  in  the 
late  80's,  I  assumed  responsibility  for  the  defense  of  an  asbestos  manufacturer  in 
its  cases  in  Dade  and  Broward  Counties. 

In  1994,  with  Miami's  growth  as  an  international  business  center,  my  practice 
began  to  develop  an  international  and  corporate  consulting  component,  with  a 
particular  emphasis  on  Brazil.  This  led  to  increased  involvement  in  mediation  and 
arbitration.  I  became  certified  by  the  American  Arbitration  Association  as  a 
complex  case  arbitrator  and  a  Florida  Supreme  Court  Certified  mediator. 


Public  Service  May  1, 1996  to  October  10, 1997 


As  Director,  Office  of  Legal  Counsel  of  ONDCP,  I  was  the  chief  counsel  to  the 
Director,  ONDCP.  a  member  of  the  President's  Cabinet,  and  responsible  for  all 
legal  activities  in  the  agency.  Moreover,  due  to  delays  in  the  nomination  and 
confinnation  of  ONDCP's  deputy  directors,  I  often  functioned  as  one,  briefing 
foreign  officials,  speaking  to  and  working  with  national,  state  and  local  officials, 
business  and  community  groups,  and  mediating  differences  in  the  interagency 
process. 
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In  addition  to  general  counsel  and  litigation  management  duties,  I  was 
responsible  for  policy  development  and  implementation  and  legislative  review. 
The  latter  included  drafting  ONDCP's  proposed  reauthorization  legislation, 
working  it  through  the  interagency  concurrence  process,  and  assisting  in 
Congressional  briefings  and  hearings. 

2.         Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in  which 
you  have  specialized. 

In  private  practice,  my  clients  were  national  and  intemational  companies,  public 
utilities,  newspapers,  television  stations,  publishing  companies,  banks,  insurance 
companies,  phamnaceutical  companies,  funeral  home  companies,  manufacturers 
(from  medical  products  to  dynamite  to  automobiles),  hospitals,  home  health 
agencies,  medical  associations,  hotels,  and  educational  institutions.  I  have  also 
represented  individual  clients  in  disputes  ranging  from  estate  to  employment  to 
real  estate  disputes. 

My  practice  has  been  diverse.  My  expertise  is  as  an  effective,  cost-efficient  jury 
trial  lawyer  involved  principally  in  personal  injury,  defamation,  business  torts, 
franchising  and  distribution  matters.  In  other  areas  of  the  law,  I  developed  the 
substantive  matter  knowledge  as  needed  or  would  team  with  a  partner  who  had 
the  expertise. 

c.  1.    Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If  the  frequency  of 
your  appearances  in  court  varied,  describe  each  such  variance,  giving  dates. 

Before  1992, 1  appeared  in  court  regularly.  Since  then,  my  appearances  have 
been  fewer  due  to  the  nature  of  my  practice,  the  Bar  Presidency,  and  my  work 
with  ONDCP. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

a)  Federal  Courts  -  20% 

b)  State  Courts  -  75% 

c)  Other  courts  -  5%  (administrative  bodies) 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 
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a)  Civil  -  99+% 

b)  Criminal  -  less  than  1  % 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole  counsel, 
chief  counsel,  or  associate  counsel. 

Jury       -         total  1 1 

3  as  sole  counsel; 

4  as  lead  counsel: 

4  as  associate  counsel. 

Non-jury   -     total  12 

6  as  sole  counsel; 
3  as  lead  counsel; 
3  as  associate  counsel. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

48"/  jury,  52%  non-jury 


18.      Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you 

personally  handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket 
number  and  date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each 
case.  Identify  the  party  or  parties  whom  you  represented;  describe  in  detail  the 
nature  of  your  participation  in  the  litigation  and  the  final  disposition  of  the  case. 
Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before 
whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co- 
counsel  and  of  principal  counsel  for  each  of  the  other  parties. 

(1)    Florida  Department  of  Hiahwav  Safetv  and  Motor  Vehicles  and  NB  Motors  Inc. 
V.  BMW  of  North  America.  Inc..  Case  No.  92-20704-23. 1 1th  Judicial  Circuit  of  Florida 

Substance  of  case:  State  of  Florida  and  a  Florida  automobile  dealer  (Norman  Braman) 
challenged  BMWs  1992  North  American  Distributor's  policy  to  promote  the  sale  of  BMW 
products  within  the  United  States  rather  than  in  the  overseas  grey  market. 
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Party  represented:  Defendant  BMW  of  North  America,  Inc. 

Applicant's  participation:  Lead  counsel,  responsible  for  case  strategy  and  management, 
pleadings,  discovery,  pre-trial  motions  and  legal  memoranda,  all  pre-trial  preparation, 
four  days  of  preliminary  injunction  hearing. 

Final  disposition:  Settled  after  the  preliminary  injunction  hearing  while  awaiting  the 
Court's  ruling. 

Court  and  trial  dates:  Four  days,  fall  of  1993,  before  Judge  Bernard  Jaffe. 

Co-counsel:  Frank  P.  Scruggs  II,  Esq. 

Greenberg  Traurig 
515  E.  Las  Olas  Blvd.,  Suite  1500 
Ft.  Lauderdale,  FL  33301 
(954)  768-8262 

NB  Motors.  Inc.:       Michael  Nachwalter,  Esq. 
1100  Miami  Center 
201  S.  Biscayne  Blvd. 
Miami,  FL  33131-4324 
(305)  373-1000 

State  of  Florida:        Richard  Doran 

Assistant  Attorney  General  of  Florida 
1323  Winewood  Blvd.,  BIdg.  1.  Rm  407 
Tallahassee,  FL  32399-1099 
(904)  488-2381 


(2)    Macias.  et  aL  v.  Fireman's  Fund,  et  aL  Case  No.  82-24597, 1 1th  Judicial  Circuit  of 
Florida.  On  appeal,  Florida  Power  &  Light  v.  Ileana  Macias.  a  minor,  by  her  mother 
and  guardian.  Neisis  Macias.  507  So.  2d  1113  (Fla.  3rd  DCA  1987). 

Substance  of  case:  Suit  against  a  highway  contractor  (Brewer  Construction),  Florida 
Power  &  Light  and  the  Florida  Department  of  Transportation  for  damages  the  four  year 
old  plaintiff  suffered  (bi-laterally  crushed  skull)  when  the  car  in  which  she  was  riding  went 
off  the  road,  deflected  off  of  a  FPL  pole  and  struck  a  tree.  The  child  had  been  sitting  on 
her  mother's  lap  in  the  front  passenger  seat. 

The  case  involved  two  trials  and  created  new  law  on  appeal.  The  first  trial,  which  was 
before  a  jury,  had  complex  liability  issues  involving  highway  design  and  had  the 
significant  emotional  impact  of  the  child  plaintiffs  damages  (plaintiffs  asked  jury  for 
$33M  for  the  child  who  due  to  the  accident  had  only  brain  stem  capabilities  yet  a  life 
expectancy  of  70  years).  The  second  trial  determined  the  appropriate  apportionment 
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(among  the  plaintiffs)  of  co-defendant  Brewer's  $5M  settlement  for  verdict  set-off 
purposes  among  the  defendants  who  went  to  trial.  On  appeal,  the  case  was  significant 
in  two  respects:  (1)  it  established  legal  precedent  as  to  a  utility  company's  duty  in  the 
placement  of  utility  poles  -  if  the  appellate  court  had  affirmed,  Florida  utility  companies 
would  have  had  the  duty  to  replace  all  roadside  utility  poles  each  time  highway  design 
requirements  changed;  and  (2)  it  established  in  Florida  the  requirement  for  the 
appointment  of  a  guardian  ad  litem  for  an  injured  child  to  protect  the  child's  financial 
interest  where  the  child's  guardian  claims  an  interest  in  settlement  proceeds. 

Party  represented:  Defendant  Florida  Power  &  Light 

Applicant's  participation:  Sole  counsel  in  pleading  stage  and  through  most  discovery; 
lead  counsel  in  jury  trial  and  non-jury  apportionment  trial;  lead  counsel  on  appeal,  wrote 
brief,  argued  set-off/apportionment  and  guardian  ad  litem  issues. 


Final  disposition:  At  jury  trial  -  verdict  for  the  plaintiff  of  $4.5M.  At  apportionment/set-off 
trial,  verdict  reduced  to  $2.7M.  On  appeal,  verdict  reversed. 

Court  and  dates  of  trial  period(s):  The  Honorable  Richard  Fuller,  Circuit  Court  Judge; 
Jury  trial,  7  days,  December  1984;  Apportionment  trial,  2  days,  January  1985. 


Co-counsel  (trial): 


Frank  P.  Scruggs  II,  Esq. 
Greenberg  Traurig 
515  E.  Las  Olas  Blvd.,  Suite  1500 
Ft.  Lauderdale,  FL  33301 
(954)  768-8262 


Co-counsel  (appeal): 


Counsel  for  Plaintiffs: 


Counsel  for  Brewer: 


Sam  Daniels,  Esq. (deceased)  and  Mari<  Hicks,  Esq. 

Hicks  &  Anderson 

100  N.  Biscayne  Blvd.,  Suite  2402 

Miami.  FL  33132-2306 

(305)374-8171 


Gil  Haddad 

P.O.  60x345118 

Coral  Gables,  FL  33114-5118 

(305)  666-7677 


Gary  Gerrard 
P.O.  Box  140310 
Coral  Gables.  FL 
33114-0310 
(305)  443-5043 


Michael  Buckley 

Fowler  White.  100  SE  2d  St..  17th  Fl 

Miami.  FL  33131 

(305)  789-9200 


DOT  Counsel  (triaH: 


William  Peeples  (Can  not  locate  current  address) 
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DOT  Counsel  (aopeah: 


Richard  Gale 

2  S.  Biscayne  Blvd.,  Suite  3310 

Miami,  FL  33131-804 

(305)  374-3300 


(3)    Sea  Air  Towers  Ltd.  V.  Melvin  Grossman  and  Bliss  &  Nyitray.  Inc..  Case  No. 
82-3855  CA  02,  1 1th  Judicial  Circuit  of  Florida;  on  appeal,  513  So.  2d  686  (Fla.  3rd  DCA 
1987) 

Substance  of  case:  Construction  design  defect  caused  the  parking  deck  in  an  1 1  year- 
old  high-rise  rental  apartment  building  to  collapse.  Plaintiff  incurred  costs  to  repair  the 
deck  and  loss  of  rental  income. 

party  Represented:  Plaintiff,  Sea  Air  Towers,  Ltd. 

Applicant's  participation:  Sole  counsel  in  pre-trial  stages,  drafted  pleadings,  opposed 
motions  to  dismiss  and  for  summary  judgment;  conducted  discovery  of  fact  and  expert 
witnesses;  trial  preparation;  lead  counsel  at  trial  handling  liability  issues;  post-trial 
motions;  on  appeal  wrote  brief  and  argued  appeal. 

Final  disposition:  Jury  award  of  $540,000  of  which  $300,000  represented  lost  rents. 
Lost  rents  affirmed  on  appeal;  appellate  court  reversed  that  portion  of  awarded  repair 
costs  associated  with  increasing  the  load  bearing  capacity  of  the  paricing  deck. 

Court  and  dates  of  trial  periods:  The  Honorable  Lewis  Whitworth,  Circuit  Court  Judge  of 
the  11th  Judicial  Circuit.  FL;  March  13  through  20.  1984. 


Co-counsel  (trial): 


Mftlvin  Grossman: 


Rliss  &  NIvitrav.  Inc.: 


Frank  P.  Scruggs  II.  Esq. 
Greenberg  Traurig 
515  E.  Las  Olas  Blvd..  Suite  1500 
Ft.  Lauderdale,  FL  33301 
(954)  768-8262 

Cecyl  L.  Pickle,  Esq. 

(at  time  of  case  with  Peters,  Pickle,  Flynn,  et  al) 

904  E.  RkJge  Village  Drive 

Miami.  FL  33157-8068 

(305)  255-0129 

Michael  Spring.  Esq. 
Oak  Plaza,  Suite  B-4 
8525  S.W.  92  Street 
Miami.  FL  33156 
(305)  274-1222 
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{4)  Citizens  of  the  State  of  Florida  v.  Public  Service  Commission  and  Florida 
Power  &  Light  Company.  435  So.2d  784  (Fla.  1983) 

Substance  of  case:  FPL's  1980  utility  rate  case.  (The  case  sought  a  S480M  rate 
increase,  had  significant  impact  on  the  citizens  of  Florida  and  involved  very  complex 
economic,  financial,  accounting,  and  regulatory  issues.  This  was  FPL's  first  rate  case 
since  1973  and  the  first  rate  case  before  the  newly  appointed  Public  Service 
Commission  which  had  instituted  full  discovery  and  an  adversarial  trial  procedure.) 

Applicant's  participation:  In  charge  of  case  discovery,  including  expert  discovery; 
assisted  my  partners  Matthew  Childs  (lead  counsel)  and  William  Steel  at  trial;  prepared 
written  testimony,  exhibits;  prepared  company  witnesses  for  cross-examination; 
prepared  cross-examination  of  opposing  parties'  witnesses;  conducted  cross- 
examination  at  trial;  argued  legal/evidentiary  motions  during  trial;  assisted  in  the 
preparation  of  proposed  findings  of  facts,  conclusions  of  law,  proposed  final  order,  and 
supporting  brief;  assisted  in  the  preparation  of  the  brief  to  the  Florida  Supreme  Court. 

Final  disposition:  PSC  staff  recommended  nearly  full  amount  requested;  PSC 
Commission  awarded  half  of  requested  relief.  Decision  affirmed  on  appeal. 

Court  and  trial  dates:  Three  weeks,  July  1984,  before  the  Florida  Public  Service 
Commission:    Commissioners  Cresse,  Gunter,  Leisner,  Marks  and  Nichols. 

Party  Represented:  Florida  Power  &  Light 

Co-Counsel:  Matthew  Childs  and  William  Steel,  Esq.  (Deceased) 
Steel,  Hector  &  Davis  LLP 
215  South  Monroe,  Suite  601 
Tallahassee.  FL  32301-1804 
(904)  222-2300 

Appeal 

Co-counsel:  William  B.  Killian 

Steel,  Hector  &  Davis  LLP 

200  S.  Biscayne  Blvd.,  Suite  4000 

Miami.  FL  33133-2398 

(305)  577-2821 

Fla.  PSC:      Joseph  A.  McGlothlin.  Legal  Dir.  Paul  Sexton 

McWhirter.  Reeves  et  a!  Haydon  Bums  BIdg. 

117  S.  Gadsden  St.  605  Suwannee  St 

Tallahassee.  FL  32301  Tallahassee,  FL  32399 

(904)  222-2525  (904)  488-62 1 2 
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Public  Counsel:        Jack  Shreve,  Esq. 

111  W.  Madison  St.,  Rm812 
Tallahassee,  FL  32301-1906 
(904)  488-9330 


(5)  Dade  County  Society  of  Internal  Medicine,  et  al.  v.  Florida  Blue  Cross/Blue 
Shield,  eta!..  Case  No.  80-2999  CIV-SMA.  U.S.  District  Court  of  So.  Dist.  of  FL. 

Substance  of  case:  Mandamus  and  constitutional  challenge  of  Secretary  of  Health  and 
Human  Services'  application  of  Medicare  regulation  in  Florida  in  a  manner  different  than 
in  other  states.  This  case  also  had  implications  nationally  as  it  was  the  first  defeat  in  the 
nation  of  a  government's  motion  to  dismiss  based  on  lack  of  jurisdiction  to  review  such 
challenges. 

Parties  represented:  Dade  County  Society  of  Internal  Medicine,  H.  Kermit  Green  and 
Mildred  Sheldon 

Applicant's  participation:  Retained  as  counsel  after  initial  counsel's  (Tobias  Simon) 
untimely  death;  sole  counsel,  developed  jurisdictional  theory  to  allow  court  review; 
successfully  opposed  government's  motion  to  dismiss  for  lack  of  jurisdiction;  conducted 
investigation  and  discovery  on  the  merits. 

Final  disposition:  While  case  was  stayed  pending  the  U.S.  Supreme  Court's  decision  on 
the  jurisdictional  issue  in  the  U.S.  6th  Circuit  case  of:  Michigan  Society  of  Family 
Physicians  v.  Michioan  Blue  Cross  and  Blue  Shield,  it  became  clear  that  Congress 
intended  to  change  the  entire  Medicare  reimbursement  scheme.  Clients  voluntarily 
dismissed  case. 

Court:    The  Honorable  Sidney  Aronovitz,  U.S.  Dist.  Court  for  So.  District  of  FL 

Counsel  for  Defendants:     Marc  Fagelson,  Esq. 
U.S.  Attorney's  Office 
299  E.  Broward  Blvd. 
Ft.  Lauderdale,  FL  33301 
(954)  356-7314 

Intervener.  Florida  Academy  of  Family  Physicians: 
Alan  Gilchrist,  Esq. 
Fermet  Bellamy  &  Gilchrist 
333  West  Fort,  Suite  2000 
Detroit,  Michigan  48226 
(313)964-2710 
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(6)    Frank  Gatto.  et  al.  v.  Florida  Power  &  Light  Co.  and  John  Burke,  Case  #  78- 

18760-CA04.   1 1th  Judicial  Circuit,  FL. 

Substance  of  case:  Personal  injury;  FPL  truck  ran  over  a  7-year  old  boy.  The  case 
involved  extremely  challenging  discovery  and  evidentiary  issues.  The  case  also  had 
difficult  persuasion  issues  as  the  plaintiff  was  a  very  attractive  child  model,  the 
individual  defendant  had  DUI  record  and  the  corporate  defendant  was  very  unpopular 
because  its  utility  bills  at  that  time  were  higher  than  most  monthly  mortgage  bills. 

Parties  represented:    Defendants  FPL  and  John  Burke 

Applicant's  participation:  Sole  defense  counsel,  responsible  for  all  pleadings,  conducted 
all  discovery  and  opposing  discovery  challenges.  Prepared  case  for  trial  5  times,  each 
time  a  unique  circumstance  prevented  the  case  from  going  forward  (i.e.  emergency 
tumor  surgery  of  individual  defendant,  death  of  Judge's  mother,  etc.).  After  the  fifth  time 
case  was  set  to  start  trial,  Plaintiffs  amended  their  complaint  to  allege  the  truck  driver 
was  dnjnk  at  time  of  accident;  filed  motion  to  strike  the  amended  pleading  as  a  sham. 

Final  disposition:  Plaintiffs  took  settlement  offer  of  $162,500  pending  ruling  on  motion  to 
strike  as  sham. 

Court  and  trial  dates:  The  Honorable  Herbert  Klein,  Circuit  Court  for  the  1 1th  Judicial 
Circuit  of  Florida.  Case  set  for  trial  in  June,  July,  September,  October,  December  1979. 

Counsel  for  Plaintiffs:  J.B.  Spence,  Esq.  Stuart  Grossman,  Esq. 

2950  SW  27th  Avenue  Grossman  &  Roth,  P.A. 

Miami,  FL  33133  2665  S.  Bayshore,  PHI 

(305)  567-1200  Miami,  FL  33133-5401 

(305)  442-8666 


(7)  Triangle  Publications  v.  Knight-Ridder  Newspaper.  Inc.,  626  F.2d  1171  (5th  Cir. 
1980);  lower  court  case,  445  F.Supp.  875  (S.D.  Fla.  1978) 

Substance  of  case:  Copyright  infringement  seeking  a  permanent  injunction  arising  out  of 
a  Miami  Herald  comparative  ad  featuring  the  cover  of  TV  Guide. 

Party  represented:  Defendant  Knight-Ridder  Newspapers.  Inc. 

Applicant's  participation:  Prepared  pleadings,  original  and  supplemental  memorandum  in 
opposition  to  preliminary  injunction,  supporting  affidavits  and  evidentiary  exhibits; 
assisted  at  preliminary  injunction  evidentiary  hearing;  assisted  in  preparation  of  the  brief 
and  oral  argument  on  appeal. 
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Final  disposition:  Preliminary  injunction  denied;  affirmed  on  appeal. 

Court  and  trial  dates:  The  Honorable  James  L.  King.  U.S.Dist.Ct.So.Dist.  Fla.,  January 
1978,  one  day  trial  on  the  merits. 

Co-Counsel:  Talbot  D'Alemberte 

President's  Office 
Florida  State  University 
211  Westcott  BIdg. 
Tallahassee.  FL  32306-1037 
(904)644-1085 

For  TV  Guide:  Reginald  L.  Williams  ( deceased) 

Formerly  with  Blackwell.  Walker,  Gray,  Flick 

Opposing  co-counsel  on  appeal 
Melville  B.  Nimmer.  Esq. 
Sidley  &  Austin 

2049  Century  Park  East,  35th  Floor 
Los  Angeles,  CA  90067 


(8)  American  Home  Insurance  Co..  et  al.  v.  Donald  S.  Zuckerman.  U.S.D.C.So.  Dist. 
Fla.  Case  No.  87-1711  Civ-Nesbitt 

Substance  of  case:  Insurance  companies'  suit  for  breach  of  contract  against  its  attomey 
seeking  to  discharge  him,  obtain  access  to  approximately  90  case  files  and  recover  four 
years  of  fee  overcharges  ($400,000).  Defendant  counterclaimed  for  attorney's  fees.. 
The  case  had  difficult  facts,  involved  multiple  legal  relationships  and  complex 
accounting/allocation  issues  not  only  in  the  90  underlying  cases  but  also  among  the 
defendant's  various  practice  entities/partnerships  in  determining  responsibility  for 
overcharges. 

Parties  represented:  American  Home  Insurance  Co.  and  National  Union  Fire  Insurance 
Co. 

Applicant's  participation:  Sole  counsel  for  plaintiffs.  Prepared  pleadings,  tried  injunction 
trial  (1  day)  to  require  counsel  to  accept  discharge  and  obtain  access  to  case  files; 
conducted  discovery  (written  and  deposition);  devised  method  to  handle  this  "can-of- 
worms"  case  in  an  aggressive  yet  cost-efficient  manner. 

Final  disposition:  Obtained  preliminary  injunction;  second  trial,  on  the  accounting 
issues,  settled  the  eve  of  the  non-jury  trial.  Defendant  accepted  plaintiffs'  accounting. 
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Court  and  trial  dates:  The  Honorable  Lenore  Nesbitt.  U.S.D.C.So.Dist.Fla.  Preliminary 
injunction  hearing  March  1988. 

Counsel  for  Defendant  (Insurance  Counsel^ 
Paul  Huck,  Esq. 

200  S.  Biscayne  Blvd.,  Suite  2800 
Miami,  FL  33131-2335 
(305)372-1800 

Related  state  court  action's  counsel: 

Alex  Hofrichter.  Esq. 
9350  S.  Dixie  Hwy,  Suite  1500 
Miami.  FL  33156-2945 
(305)  670-4888 


(9)  Barbara  Boney  v.  ITT  Community  Development  Co..  Case  No.  76-15,  U.S.D.C.So. 
Dist.  Fla.,  on  appeal  609  F.  2d  1006  (5th  Cir.  1979),  cert,  denied  March  31,  1981. 

Substance  of  case:  Alleged  employment  discrimination  on  the  basis  of  race  and  sex. 
Ms.  Boney  alleged  she  was  discriminated  against  in  work  assignments  and  in  the 
amount  she  was  paid.  She  also  claimed  the  Defendant  discriminated  against  her  in  its 
termination  her  employment. 

Significance  of  case:  This  case  involved  numerous  difficult  witness  and  evidentiary 
issues  plus  the  fact  that  the  law  In  this  area  was  still  developing.  It  was  also  my  first  solo 
trial  to  judgment  in  Federal  Court  and  the  Judge's  first  EEOC  case.  On  appeal,  the 
plaintiff  appeared  prose  which  raised  additional  difficulties. 

Party  Represented:  Defendant  ITT  Community  Development  Co. 

Applicant's  participatk>n:  Sole  counsel.  At  the  trial  level,  prepared  all  pleadings, 
conducted  all  discovery  and  all  pre-trial  preparation  including  trial  brief  and  tried  case. 
On  appeal,  wrote  brief  in  the  5th  Circuit  and  opposition  to  petition  for  cgjl.  to  the  U.S. 
Supreme  Court. 

Final  disposition:  Judgn^ient  for  Defendant,  affirmed  on  appeal,  cert,  denied. 

Court  and  trial  dates:  The  Honorable  Sklney  Aronovitz,  U.S.D.C.So.Dist.  Fla.,  three  days 
in  November  1977. 

Opposing  trial  counsel:       Richard  J.  Scrabis,  Esq. 
PO  Box  6051 
Key  West.  FL  33041-6051 
(305)  294-7628 
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(10)  Flintkote  Asbestos  Litigation. 

In  the  late  1980's,  my  firm  asked  me  to  assume  responsibility  for  defending  Flintkote,  a 
manufacturer  of  asbestos  containing  products,  in  the  complex  multi-case  asbestos 
dockets  filed  in  Dade  and  Broward  Counties.  This  required  handling,  at  any  given  time, 
approximately  140  cases  involving  various  combinations  of  claimed  product  exposures 
and  medical  damages,  plus  representing  Flintkote  at  video  taped  depositions  of 
terminally  ill  Florida  plaintiffs  and  witnesses  in  cases  which  were  filed  outside  of  Florida. 
In  addition  to  lawyering  skills,  this  representation  required  management  skills  to  handle 
the  cases  in  an  expeditious  yet  cost-efficient  manner.     I  was  able  to  do  this  with  the 
assistance  of  an  associate  and  a  paralegal  and  a  computerized  case  management 
system. 

Co-counsel:  Brian  Felcoski,  Esq. 

Steel  Hector  &  Davis  LLP 
200  S.  Biscayne  Blvd,  4000 
Miami.  FL  33133-2398 
(305)  577-2974 

A  significant  number  of  counsel  were  involved  in  these  cases.  Those  with  whom  I 
worked  most  closely  were: 

Co-Defendant  Counsel  for  Eagle  Pitcher  and  Keene: 

Susan  J.  Cole,  Esq. 
2801  Ponce  de  Leon  Blvd..  #550 
Coral  Gables,  FL  33134-6924 
(305)  444-2400 

Co-Defendant,  Counsel  for  W.R.  Grace: 

Virginia  Easley  Johnson,  Esq. 

Broad  &  Cassel 

201  S.  Biscayne  Blvd.,  3000 

Miami.  FL  33131 

(305)373-9415 

Plaintiffs'  Counset:  Davkl  M.  Lipman.  Esq. 

5901  SW74th  St  Suite  304 
Miami.  FL  33143-5163 
(305)  662-2600 
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The  attorneys  with  whom  I  had  the  most  recent  contact  include: 

1.  Nicholas  J.  Kouletsis,  Esq.,  Pepper  Hamilton  &  Scheetz,  Suite  500,  Liberty 
View  Building,  457  Haddonfield  Road,  Cherry  Hill,  NJ  08002-2002,  (609)  317-9530. 

2.  Scott  Walter  Rothstein,  Esq.,  Kusnick  &  Rothstein,  8211  W.  Broward  Blvd., 
Suite  420,  Ft.  Lauderdale,  FL  33324-2741,  (954)  472-8900. 

3.  The  Honorable  Michael  H.  Salmon,  3601  Avocado  Ave.,  Miami,  FL  33133-6205, 
(305)  444-4378. 

4.  Michael  Nachwalter,  Esq.,  1100  Miami  Center,  201  S.  Biscayne  Blvd.,  Miami,  FL 
33131-4324.  (305)  373-1000. 

5.  Stuart  Z.  Grossman,  Esq..  2665  S.  Bayshore  Dr..  Ph.  1.  Miami,  FL  33133-5401, 
(305)  442-8666. 

6.  Carol  DiBattiste,  Esq.,  Deputy  United  States  Attorney  for  the  Southern  District  of 
Florida.  99  N.E.  4th  Street.  Suite  800.  Miami,  FL  33132.  (305)  961-9100. 

7.  Janet  Napolitano,  Esq.,  Janet  98,  P.O.  Box  2525,  Phoenix,  AZ  85002-2525, 
(mailing),  909  North  1st  Street  (street  address).  Phoenix,  AZ  85002-2525,  (602)  985-2638. 

8.  Jonathan  Schwartz,  Esq.,  Department  of  Justice,  Office  of  The  Deputy  General 
Office,  Associate  Attorney  General.  950  Pennsylvania  Ave.  NW,  Room  4208,  Washington  D.C 
20530.  (202)  305-8060.. 

9.  Mary  Harkenrider,  Esq.,  Department  of  Justice,  950  Pennsylvania  Ave  NW. 
Room  2212.  Washington  D.C.  20530.  (202)  514-2419.  She  is  the  ex  officio  member  of  the 
U.S.  Sentencing  Commission.  Worked  closely  with  her  on  drug-related  sentencing  issues. 

10.  Judith  Leonard,  Esq.,  Acting  General  Counsel,  Office  of  National  Control  Policy, 
Executive  Office  of  the  President,  750  17th  Street  NW,  Washington  D.C.  20503.  (202)  395- 
6622. 

Other  long-time  references  include: 

11.  Chesterfield  H.  Smith,  Esq..  Holland  &  Knight,  P.O.  Box  015441.  Miami.  FL 
33131-5441,  (305)  789-7748. 

12.  Frank  P.  Scruggs  Greenberg  Traurig,  515  E.  Las  Olas  Blvd.,  Suite  1500,  Ft. 
Lauderdale.  FL  33301,  (954)  768-8262. 
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13.  Alan  T.  Dimond,  Esq.,  Greenberg,  Traurig,  1221  Brickell  Ave.,  Miami,  FL  33131- 
3260,  (305)  579-0770. 

14.  Talbot  "Sandy"  D'Alemberte.  President,  Florida  State  University,  21 1  Westcott 
Blvd..  Tallahassee,  FL  32306-1037,  (904)  644-1085. 


19.       Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your  participation  in  this 
question,  please  omit  any  information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived.) 

(1)    Article  V  Task  Force.  1994-95. 

Mini-constitutional  revision  commission,  established  by  the  Florida  Legislature,  which 
focused  on  the  provisions  of  the  Florida  Constitution  governing  the  judiciary.  It  made 
recommendations  on  such  matters  as  the  judicial  disciplinary  process,  judicial  selection 
and  tenure. 


(2)    Devitt  Proposals  Review  Committee. 

Chief  Justice  Burger  of  the  U.S.  Supreme  Court  appointed  Judge  Devitt  to  examine  the 
quality  of  attorneys'  representation  in  the  nation's  Federal  Courts  and  make 
recommendations  for  improving  it.  I  co-chaired  the  American  Bar  Association  Young 
Lawyers  Division  Committee  which  analyzed  the  recommendations  and  proposed 
workable  alternatives.  The  recommendations  of  our  YLD  committee  were  adopted  as 
the  ABA  position.  Thereafter.  I  worked  with  Judge  James  Lawrence  King,  Chair  of  the 
King  Committee  (also  established  by  Chief  Justice  Burger)  to  implement  modified  Devitt 
Committee  recommendations.  Judge  King's  Committee  led  to  the  creation  of  Admission 
Standards  for  Federal  Courts  and  the  Admission  Standards  Committee  for  the  U.S. 
District  Court  for  the  Southern  District  of  Florida.  I  co-chaired  the  latter  and  chaired  the 
Examination  Sub-Committee.  The  Sub-Committee  developed  an  exam  which 
particularly  targeted  the  areas  in  which  the  judges  found  lawyers  had  difficulties. 


(3)    Amendment  to  the  Rules  Regulating  the  Florida  Bar  (Continuing  Legal 
EducationL  510  So.  2d  583  (Fla.  1987). 

In  1983-84, 1  chaired  the  Lawyer  Competency  and  Training  Sub-Committee  of  the 
Florida  Bar  Long  Range  Planning  Commission.  The  Commission  was  chaired  by  past 
President  Leonard  Gilbert.  After  an  in  depth  analysis  of  the  data  regarding  lawyer's 
educational  needs  for  the  next  ten  years,  the  experience  of  other  bars  in  addressing 
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these  needs,  and  the  alternatives  for  meeting  these  needs,  the  subcommittee 
recommended  the  adoption  of  a  rule  requiring  Florida  lawyers  to  continue  their  legal 
education,  as  befits  a  learned  profession.  The  Commission  adopted  the 
recommendation  and  submitted  to  the  Florida  Bar  Board  of  Governors.  I  advocated  the 
rule's  adoption  before  the  Board  of  Governors.  The  Board  adopted  it  and  referred  it  to 
an  implementation  committee.  When  the  implementation  committee  presented  its 
proposal,  I  again  appeared  before  the  Board  to  urge  its  adoption.  It  passed  by  one  vote. 
Thereafter,  then  Florida  Bar  President  Joe  Reiter  invited  me  to  participate  in  the  oral 
argument  before  the  Florida  Supreme  Court  to  urge  its  adoption.  The  Court  adopted  the 
proposed  rule  in  1987. 


(4)  Unfair  Trade  Practices  Case  Favorably  Resolved. 

The  Attorney  General  of  Florida  (economic  crimes  division)  filed  an  investigatory 
complaint  against  my  client,  a  large  publishing  company,  alleging  the  multi-million  dollar 
subscription  sweepstakes  campaign  for  one  of  its  national  magazines  violated  the 
advertising  provisions  of  Florida's  Little  FTC.  After  four  years  of  in-depth  negotiations 
(1992-96),  I  persuaded  the  Attorney  General's  office  to  dismiss  the  case  without  any 
penalty  or  attorneys  fees.  This  victory  was  particularly  gratifying  considering  the  recent 
actions  Florida's  Attorney  General  has  taken  against  other  major  publishing  companies. 
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II.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


I 


List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock  options,  uncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business  relationships,  professional 
services,  firm  memberships,  former  employers,  clients,  or  customers.  Please 
describe  the  arrangements  you  have  made  to  be  compensated  in  the  future  for  any 
financial  or  business  interest 

None.  Am  no  longer  a  participant  in  the  Steel  Hector  &  Davis  401k  Plan  (my  interest 
was  rolled  into  an  IRA  at  Smith  Barney)  and  I  have  received  a  return  of  my  capital 
account  and  all  other  sums  to  which  I  am  entitled. 


Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts-of-interest  during  your  initial  service  in  the  position  to  which 
you  have  been  nominated. 

Regarding  those  items  in  which  I  or  my  husband  have  a  financial  interest,  I  would  recuse 
myself.  Regarding  any  matter  involving  one  of  my  major  clients,  an  organization  in 
which  I  was  an  officer  or  served  on  its  Board  in  the  past  8  years,  an  agreement  I 
negotiated  or  an  issue  in  which  I  took  a  public  position,  I  would  recuse  myself.  I  also 
plan  to  recuse  myself  in  any  matter  in  which  my  husband's  firm,  my  former  fimi,  close 
personal  friends  or  the  parents  of  my  godchildren  are  counsel  of  record.  Because  of  my 
Bar  activities,  I  know  many  lawyers.  In  those  instances  in  which  I  know  one  counsel  well 
and  not  the  other,  I  believe  it  is  important  that  the  judge  raise  this  fact  at  the  first 
opportunity,  so  that  any  issue  regarding  it  is  put  to  rest  immediately.  At  all  times  I  will 
follow  the  guidelines  of  the  Code  of  Judicial  Conduct,  28  USC  §455. 


Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with  the  court?  If 
so,  explain. 

No. 


List  sources  and  amounts  of  all  income  received  during  the  calendar  year 
preceding  your  nomination  and  for  the  current  calendar  year,  including  all 
salaries,  fees,  dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 

29 
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other  items  exceeding  $500  or  more  (if  you  prefer  to  do  so,  copies  of  the  financial 
disclosure  report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be 
substituted  here.) 

See  attached  financial  disclosure  report,  required  by  the  Ethics  in  Government  Act  of 
1978. 


5.         Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add 
schedules  as  called  for). 

See  attached  financial  net  worth  statement. 


6.         Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so, 

please  identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of 
the  campaign,  your  title  and  responsibilities. 

Have  served: 

(1)  as  campaign  treasurer  (1972)  for  campaign  of  John  A.  Darlson,  Democratic 
candidate  for  Florida's  10th  Congressional  District; 

(2)  served  on  campaign  committees  for  state  judicial  candidates  at  various  times 
from  the  1970s  up  to  1992.  At  this  point  I  do  not  recall  all  judicial  candidates,  but 
they  included  Judge  Hatchett  against  Judge  Duval;  Judge  Mike  Salmon,  Judge 
Maxine  Lando;  Judge  Steve  Robinson; 

(3)  counsel  for  John  Anderson  for  President  Campaign  in  1980. 

(4)  organized  (and  maybe  was  treasurer,  can't  recall)  of  Florida  Lawyers  for  Dukakis- 
Bensten  (1988); 

(5)  counsel  for  Buddy  McKay  for  U.S.  Senate  (1990)  in  the  post-election  ballot  count 
challenge  (a  process  prescribed  by  Florida  law). 

No  complaints  lodged  to  my  knowledge. 
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Financial  Statement 
NET  woFmn 

(As  OF  05/ I   1/98) 

Provide  a  complete ,  current  financial  net  worth  statement  wmicm  itemijes  in  detail  all  assets  (including  ban" 
accoumts.  real  estc.  securities.  trusts.  investments.  and  other  financial  moldings)  all  liabilities  (including  debts 

MOBTOAOES.   loans,  and  other  FINANCIAL  OBLIGATIONS)  OF  YOURSELF.    YOUR  SPOUSE     AND  OTHER  IMMEDIATE    MEMBERS  OF  TOL" 
HOUSEHOLD. 


A:>i>bii 

LIABlLlllbS                              ^ 

Cash  in  hand  and  m  bank 

ec:oo 

Notes  psMCie  tc  iir-^-iecjrei 

37.0CO 

U.S.  (Sovernment  securities-add 
schedule. 

0 

Notes  payable  to  banks-unsecured 

0 

Listed  securtes.add  schedule.  Schd  A 

379.408 

Notes  payable  to  relatives 

0 

Unlisted  securites-add  schedule 

0 

Notes  payable  to  others 

0 

Accounts  and  notes  receivable; 

0 

Accounts  and  bills  due 

8.000 

Due  from  relati\«s 

0 

Unpaid  income  tax 

0 

Due  from  Others 

7.500 

Other  unpaid  tax  and  interest 

0 

DoubtM 

0 

Real  estate  mortgages  payable-add 
schedule 

0 

Real  estate  owned  -  add  schedule 
SchdB 

930.000 

Chattel  mortgages  and  other  liens 
payable 

0 

Real  estate  mortgages  recervable 

0 

Other  debts  -  itemize. 

0 

Ajtos  and  other  personal  property 

100.000 

Cjsh  value  -  6fe  insurance 

0 

Other  assets  -  itemize:  Schd  C 

1,939.000 

Total  liabilities 

45.000 

Net  Worth 

3.390,908 

Total  Assets 

3.435.908 

Total  liabilities  and  net  -Monh 

3.435.908 

1                         CONTINGENT 

GENERAL  INF 

ORMATION               1 

As  efxJorier,  co-maker  or  guarantor 

0 

^e  any  assets  pledged?  (add 
schedule.)  Schd  D 

Yes 

On  leases  or  contracts 

0 

Are  you  defendant  m  any  suits  or 
legal  actions? 

Yes 

Legal  Oaims 

0 

Have  you  ever  taken  bankruptcy? 

No 

Provision  for  Federal  Income  Tax 

0 

Other  special  debt 

0 
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SCHEDULE  A 

1.  Davis  New  York  Venture  fund.  Class  C  $378,714.76 

2.  The  Panda  Project,  Inc.  693.00 

$379,407.76 
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SCHEDIIIFR 

1.  Residence 

Coral  Gables.  FL  33 1 33  800.000 

2.  Condominium  Boat  Slip 

Cocoplum  Yacht  Club,  Coral  Gables,  FL  80,000 

3.  Unimproved  farm/timber  land 

Clark  County,  Aric.  50,000 

4.  1/4  of  '/j  of  mineral  rights  on 

Kansas  farm  land  0* 


Total  931,000 

*  Value  is  negligible  until  discovery  of  minerals 
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SCHEDULE  r 

1.  Patncia  A.  Seitz  PA.  50,000 
(Cash  and  office  equipment) 

2.  14%  interest  in  law  firm  of  Richman  Greer  100.000 
Weil  Brumbaugh  et.  al. 

3.  Fine  art  300,000 

4.  1.3%  interest  in  limited  partnership  130,000 
Signature  Grand  LTD 

5.  1  unit  Zond  Wind  System  Partners  LTD  2S.O00 

6.  1%  interest  in  Calefee  Investment  LTD  SO.OOO 

7.  Richman  Greer  et.  al.  40 1 K  Retirement  Fund  1 .  100,000 

8.  City  National  Bank  IRA  82,000 

9.  First  Union  National  Bank  IRA  102,000 


Total  $  1,939,000 
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SCHEDULE  D 


1 .    1.3%  interest  in  Signature  Grand  LTD  is  pledged  to  City  National  Bank  of  Miami  to 
secure  $37,000  loan  balance. 


M1A9801/36241.1 
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Hn.  I  9» 


FINANCIAL  DISCLOSURE  REPORT 
Nomination  Report 


■ '  P«rKai  Rafiortliit  (Last  noKt.  fira,  mMIt  Hmc/I 

Seiti,    Patricia  A. 


1.  Court  sr  Orxutuacu 

U.S.    District   Court   S.Oist.fL 


Hepon  Rfquirrd  by  th*  tlhi€i 
Rrform  Acl  ofl9S9.  Pub  L  Vo 
101-194.  StnrmhtrJO.  1989 

IS VS.C. App  4 . Stc  loiii:, 


).I>M«grRi|ioct 

05/22/1956 


I.  TM«  t^rtkle  Uljudgts  tndictte  aertve  or 

senior  HtMta,  mogumar/ujgts  otJtc^t 
fiitl-  or  pan-torn*) 

U.S.    District    Judge    INonuie*) 


S.  Htfon  Tjft  (dntk  tjf) 

*      NonmMjoB,   Diu      "' 


*.  Ra|ioc«n(  Pif1o< 

01/01/1991 


0i/ll/199e 


T  Oisabcn  or  Offlos  Addroi 

22  4    Kidqewood    Road 
Coral   GaJoles,    PL   33133 


8.  <^  Ibv  bmds  of  the  Isfomaflon  oonlaliicd  bi  iMs  Report  and  aaj 
■  odScallons  pert^rdn^  therelo,  It  Is  Id  mj  opLjiiofi,  In  cnapUanca 
villi  spfUcaUe  Isvi  and  npUUma. 


Rsvloirfat  OOcar 


tUPOKTA/rr  NOTES:  Jhtitaniaiouaccomptwiyinglhli/onmmialbtjoaotird.  CempltM  all  para, 
dHtiitg  dte  NONE  box  for  each  ttaion  vhere  you  havtno  reportabU  informalait.  Sipt  an  tht  last  pofo. 


L   POSITIONS      (lt4ponlngbKlM*,donly;ifpf.»-l)<>fbutrvalons.) 
POSITION 

!  NONE    (Non,(«laN.pa*i<i«) 


NAME  or  ORGANIZATION  /  ENTITY 


1   Partner  ItKru  P.A.Seiti,  P.A.  I 


Steel  Hector  (  Davis,  LLP 


2       Pres.,  Sec,  Trees.,  Dir 


Patricia  K.    Seiti,     P.A. 


3      MeaDber,    Boarrl  of  Directors 


International   Women's    Forua,    FL  Chapter 


Q.     AGREEMENTS     CtpoiHiiglnJMJlulonli;seepp.J4-l6cflnstryaums.} 

DATE  PARTIES  AND  TERMS 

"  NONE  (Nor<i«nablea 


HI.     NON-INVESTMENT  INCOME        (fttportint  lniM*ui  <*td  spoax:  set  pp.  1 1-24  tfhatrytaions.) 

I   DATE  SOURCE  AND  TYPE 

I    NONE    (Norvonabkli<li.nve>intf  rnctme.) 

1      1996  Patricia  A.    Salts,    P.A.  (Legal   services  aa  partner   la  Steel  Rector  4  Davla  LLP) 


CROSS  INCOME 

(>oon.DQC  ^oyart) 


2 

1996 

Plo]^,  Pearson, 

Klchaan,  Greer  et  al.  IS) 

3 

1991 

Rl^iman,  Greer, 

Hell,  BriatMugh  at  al  IS) 

4 

199a 

Ridwan,  Greer, 

Hell,  Bru^aua^  at  al  IS) 

FINANCIAL.  DISCLOSURE  REPORT      Seiti,    p.trici.  A.  0i/i;/i4,s 

IV.  REIMBURSEMENTS   -  tnnsportatioii,  lodgiiit,  food,  enterUiiiincnt. 

•  inttmJes  Ihott  lo  tpoust  wtj'ikpmjnti  cM^m:  ust  Ihf  pmrmhrncaU  '(St' «»rf  'iDC)'  tc  imiicmt  rtportabU  rvambunrmmst  rtettvtdby  spouse 
.wid itf€i>3ml  chUirm,  niprat\rh    Stt  pp.  2i-X  cf  Instnuticm.l 

SOURCE  DESCRIPTION 

NONE  (NoK<^r^>a^'M'raoDtwiaDirt&) 
1       BXOCPT 


V.    GIFTS 

OKOmiatiOMtotpomitatiitptKitiaeMAm:  uu  Hit rtrmlhtricaW(S)' aid '(DQ' to  iulic<tt gl/lj  nctlMtJ by  ipciat  md dtptnJm chajrwtt. 
ruftoMy.  Strpp.l9-S2o/bumicnotaJ 

SOURCE  DESCRIPTION  VALUE 

NONE      (NoDKfcnpciubbgilU.) 


VL    LIABIIJTiES 

'ttdmda  dtat  oftfomt  w<d itpndti*  tU^tm;  ttScat  tditrt  ^pticabU.  ptntm  mponihltfor  lltAUy  by  Miiif  A>^<miA«ie^  '(S)'for  leparat 


'    NONE  (>*>n|>c«titfc&baili«) 

1    dtr  Bet.  Bk  of  n 


DESCRIPTION  VALUE  CODE* 


•VALOaDESJ-«ISjOOO<rlia  K-<13^1-S30JOOO  U-SMMl  M tlOO^DOO  M^ 1 00.001  «MjOeO  N-&y).00|.UOOjOOO 

o-t300jooi-«i.ooojooo  n-«ijooo.ooi-S9jooo,ooo  ?>«.oao.ooi-sujooo:oao  n-tujooojooi-sjo.aoo.ooo  r4-»)/ioo.ooi<rB<m 
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22/1998 


vn.  Page   1    INVESTMENTS  snd  TRUSTS-  iocome,  value,  transactions    ^p^niienteha^nn  SttppjeHofinamahni.i 


Dc»c7i|KiaD  of  AMds 

tnS«Mt  tM^nr  apptkabU.  o*mer  of 
th*  asjtl  by  Miing  iht  parejirhrticai 
'tJ)* for  joaU  o*m*rjhip  e^rrporting 
gidtvuSuJ iwtJ Mpimsf.  '(Si'forMtp- 
trxMt  ottntnhip  by  spouse.  '(DC)' 
for  oimt€rt)ttp  by  depmdrnt  chid. 

Plact  'iX) '  <4^*r  foch  au«f 
tjwmpifirvm  pnor  daclosvrt 


bacme<bnig 

Grwivihie 

nportug  pcnod 

Mod  of 

repartMi« 

Exempt 

Fxnod 

(1)       (J)  (1)    (1)      (1) 

Amoutf    T>pc  Vahic  Vahie      T>pc 

Codt        (ct.  Code    KUbod   (c^.buy. 

(A-B)       (tvidoMl.  i^t)    Code       •dl.pKtuI 

ra<  or  (Q-W)     nile.  movr. 

bloretf)  redecipcioD) 


If  not  cxoi^  &0D)  dudowre 


(2)  (3)       (4)        (5) 

Dae       Vihio  Gni     Idaoiyef 
Month-   Code  Oxfe     buysMla 
Doy        (W)    (A-H)    (ifprivu 
tjvuaoboD) 


MONK     (Nonfxxulife 


£xe»v\pt 


1    Patricia  K.    Selti,    P. A.,    for 
Corp. law  paxtnr  ia  SHfcD 


2    Tl^wrland,    Clark  Co.AK 
(SI.Appraiaal   1996 


1   Kidman  Creer   P. A.    14%   interest 
in  Imi  rirs(S) 


I  L   I  U 

I     I 


4  Signature  Grand  Ltd« Banquet  Hall 
Broward  Co, FL  1.3«int.lJ)        I 


S  Eond  Windayate 


Ltd,  Calif    (S) 


6    Caleefee   Investat   Ltd., 
Iixluat.Fark,    HPB,  FL    (SI 


7    City  Hat. Bk  Money  Mkt,    Kiami.FLl    c  Interest 


«    City  Mat. Bk   ISA.    Kiaai.PllS) 


9    1st  Ihiion  Hat.Bk  IRA.NiaBi,FI. 


llntereat        N 


10    Dswls  Hew  Tork  Venture  Fund 
Class  C    (Witual  Fundi 


11    SHithBamey  Money  Mkt   Funds 


12   Allegiance  Corp.   Cooson  Stock 


13    Banctec   Inc.,    CooBon  Stock 

None 

i                                   i 

14    Cisco  Sys.,Ine  Coaoon  Stock 

JHone 
1 

J               '                    i 

IS    Bli  iaJ.lr  »  Co.    riiMiiii  stock 

A 

Divldenl 

'                   1 

IC    MAC  Record  Co^nn  Stock 

A 

Dividend 

1      \        ! 

17     Pioneer  Natural  Resources 
Co^an  Stock 

A 

Dividend 

i      •        ' 

I  loo^OnCodcK  A-4l,00OorkB 
(CaLBl.IM)      F-t}0.00)-$IOO.(IOO 


B-tI.a01«.300  O-t}JOl.$S.000  D-1SJI014IS.OOO 

G-tioojtioi4i.ooa.oao      hi -si  ,000.001  .S5,0O0X)aO      E>$3.0a0,001  on 


E-ti5.aoi.uo,oao 


IValCodK         J-tl3.000<rha  K-$lS,0ai«O,0aO  b-»0/X>MIOa.ODO  M-tlOO.OOI-njO.OOO  N-t2M,00l  4300,000 

(Coi  Cl.Dl)     O-tMCOOMI ,000X100        FI-$lM0.00145.00a/XIO  P2-t3J)aO/l01-»S:OOOjOOO  ?3-tU.000.0OI-UO.00OXI00  r4-tJOXiaOA>l  <ima< 


IValMbCods  Q-Appraaal 
(CM.  a)  l>«o<*  Vabe 


I-Co«(nalaaasaDly) 


T-CadiMaka 
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VIL  Page  2    INVESTMENTS  and  TRUSTS-  income,  value,  transactions    SeprnStntehadm  St^pp  36-54  of tmstmetions.) 


DMOvboa  <^  AjMit 

tht  msti  by  mrvtg  Ac  parmthtrkal 
'^Jt'ferjomt  «\m*€nhtp  oftrpotimg 
mdniJka/  tmd  tpo*u*.  '(S)  'for  ttp- 
trtat  cmnenhip  by  spoiae.  '(DC)' 
for  Qmttnhip  by  JrptndrnI  chOd 

PUe*  *<X)'^er  tack  atstt 
txrmpifnm  prior  disdosvrt. 


hoanK&nig  Gnai  viluc 

rqrartogptfiod  Maad</ 

rqMrtiag 


Trmucbcoi  4jmg  reportag  pviod 


Exerts  Jjt 


(1)           (5) 

(1) 

(J) 

(1) 

Amou*    Tyiie 

Value 

Vahie 

Tjpc 

C<«fc        (c». 

Codi 

Mtfhod 

(tt.hiy. 

(J*) 

Cafe 

Kfl.p>tuJ 

rator 

(Q-W) 

-k.n-riB. 

■una) 

rafenpliiii) 

(J)  (3)       (4)  (3) 

Dax  Vahi*  Can  Idolily  </ 

Moob-  Code  Code  buysWW 

E>iy  (i-P)    (A-H)  (ifiinvM* 


NONB     (NonportjHe 


€>ernpt: 


II   Tiffany  t  Co, 


1>   Tx«T*l«rs   Group  Inc.    Pn^nn 
Stock 


20  Bank  Onltad  CoHaon  Stock 


21  Oulfatraaa  Aaroapaca,   Co—rn 
Stock 


22    KarrloB  rrmm\mmT  Prod  Ceip.Bond 
NaturttT  <lata  (/l/Sl 


23  0>I3«rK-Co«»on-lnt.P«.ll.»'JS» 
2003-T/BD-ll/lS/OO  Ra^ 

Nona 

24    stilpta-Ilnta-O.S.traaaury 

Hona                         1                                                                                    1 

25  >jdax   Systam  CoaBsn  Stock 

:  A 

'intaxaat    ,          ! 

1 

jMona              1 

■          ■ 

27    Cob  Cast   Coxp  riaiiii   Stock 

1    * 

IDlvldand    1 

i               ■                    1 
1 

2t  MagaUaa  Baaltb  CoMoo  Stock 

' 

'Nona             1 

1 

29  Ardbnr  ran*  *'  *  CoiBao  Stock 


30   Blaetxsnie  Data  < 


34    V.a.   Dla^ioatlca 


[  Ar41jOOOarlai 
|i-490uWI4100jaOO 


D45J0O14I5AO 
B>4SjOOOi)01  «ra 


^^itm-tsofioo 


2VllCaiB 
(OAO.OS) 


Xi5j0ao«^  K-«i}jaoi-tM.oao  u«30^i-$ioo.oao         it-*tcoj»t-tuotoo        ti^aiofioy-tmfiot 

<>49aojOOi-«;oao/m     n-«i/KOfioi-Sifioiifioo  n^ificoffoi-ttsfcoxoo  r>^Oijmj»}-$»ff»jxo  P4-«M;aaauMi  «aM 


3VdMkO 
(CAC3) 
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(Includes  that*  ofipous*  wtd 

Vn.  P«|c  3    INVESTMENTS  and  TRUSTS-  income,  vilue,  Iransictioos    •JtprmkMchUrni  Sttpp.u-UtfhianKiKiu., 


htSctMt  titirrr  oppltcobU.  corner  of 
the  at*€t  by  mMki%  Ih*  parwnthmca/ 
'0'forjoinl  omtenhip  ofnportiitg 
tndhijyei  anj  tpomst,  '(S)  'for  up- 
*nMt  ovntnhtphy  spottse,  'tDCl' 
for  omtrrtfi^  by  depmJem  chitd- 

Piaco  '00*  *^^  '^^  tusH 
atmptfrom  prior  duclosvn. 


rqxgtjDgpaiod 


Gn)M  value 
a  Old  of 
raportJBg 


Trmncboos  dinig  rcpatmfi  p<nod 


(I)        w 

Amaud   Ty^ 
Code        («-». 
(A-H)       dividaid, 
ratfo 


(I)       (2)  (1) 

Vilu  Value  -^ipt 

Code    Metbod  (eg,  buy, 

(J-P)     Code  leO.  partial 

(Q-W)  ■ale.moger. 


If  DOI  ecoifK  frcn  diadawrc 


m      (J)    (4)     (5) 

Dar       Value  Cm      l<tatity<^ 
M<db-    Code  Code     tuysteOa 
Day        OP)    (A-H)   (ifpriwc 
traosaOMB) 


NONB    (Nonponabfea 


Gxempt- 


3$    Solutla  Inc. 


36   Zmlg  «|iprecl«tlon  Mutual  ruad 


37  Panda  Projaet  lac.   Pii^iii  Stock 


3a    1/4  of   1/2  Klneral  rta. Trego   t 
Bllla  Co.    Ka    (Sac  VIII  Kotaal 


39    Intaiaat   in  ftidiBan  dear  401K 
Plan    (91    (Saa  VIII  notaal 


41 

42                                                                                                 '                   i                            :                                                                                                      \ 

i                 ■                                                            !        . 

43 

■     ! 

i 

1 

44 

'     1 

1 

j 

4S 

4« 

47 

4t 

1 
1 

1 

1 

4* 

1 

1 

1 

$0 

i 

SI 

1 

1  bdCiBCo4K  A^l,0aOorkB 

(c<LBi,i>4)    F-t9(W)oi.sioo.aao 

B-tl/l01«J00 
C-tlOO,OOI41jOOO.OOO 

on»i-ti,oao 

H1-»I.OOO,0014J.OOO,000 

IXSjOOMl},000 
H>4S,aOOj001saeR 

E-SIS,00I4J0A» 

)VriCO«K 

<Cri.C1.0» 

j-si5,gao<TiM 

&-$XOjOOI  41 ,000,000 

K-«lJ;0Ol.t3O,O0O              b-i30.001-tlOO,(X»              M-$l  00.00  l-tt30.000           N-»MO,0O|.»50O,00O 

Pi-si,aoo.ooi4s,ooo,ooo  P2-S3.oao.ooi4>3,ooo,oao  n-t]i.ooo/)oi.«}o,oaoA»  f4-$so,ooo.ooi «»» 

IValMhOodac  Q-Afffaiaai 


^■^:a*MlA» 
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\  in.     ADDITIONAL  BSTORMATION  OR  EXPLANATIONS. 

'InihceK*  pari  ofrrpon.  I 

Be   VII    §38,     1/4    of    1/2    Interest    in   iiiner.l    rights    in    farm   luxjs    in   Trego    and    Ellis,     KS   h.s    v.lue    only   if    oil 
IS  discovered. 

?e  VII    §39,    Interest    in  Richman  Greer    401K   Pl«n    (SI.      This   l.w  firm  40XK  pl«n   is   lujiaged  by  Northern  Trust. 
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SECTION  HEADING.    (!«*«-•  pwrffv-i.) 

r.fonoBtion  continued    from  Parts    I    through  VI,    inclusive. 
'  nut    I.  rosrtioNs  iconfd.i 

■-1IM    roalcion  H<Be  of  Or^anliation/Entity 

4    M«flb«t,  Executive  CcMM.    Kiaml  Coaiition  for  m   Safe  4  Drug  Fro*  CoiMUAity 
i  M«Bb«r,  Board  of  Diractora    Aaarican  Arbitration  Aaaociation 

£    H««b«r,  Board  of  Diractora    Graatar  Miami  Ouabar  of  Co^»»rca 
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FINANCIAL  DISCLOSURE  REPORT     s*iti.    P*tr,ci«  a.  os/:i/:5S6 


IX.    CERTIFICATION 

In  co^llAnc*  with  th*  prevlaiona  of   2t  U.S.C.    4SS   and  of  Advisory  Opinion  No.    57   of  the  Advisory  PiiimIi  \  ii   o 
Judicial  Activities,    and  to  the  bast   of  ny  knowledge   at   th«   tias  aftcx   reasonable   inquiry,    I  did  Dot  pazfora  any 
adjudicatory  function  in  any  litiQation  during  the  period   covarod  by  tMs   report    in  «tUch  I,    my  spouse,    or  ay 
minor  or  d«p«ivlcnt   cKildran  had   a   financial    intarest.    as  defined   in  Canon   3CO>  fc),    in  the  outcome  of   such 
litigation. 

Z   certify  that   all  the   information  given  above    llncluding  information  pertaining  to  my  spouse  and  minor  or 
depoi^ent   cKildren,    if   any)    is   accurate,    true,    and  coa^lete  to  the  best   of  ay  knowledgs  and  belief,    and  that   any 
iAfoxmatloo  not   reported  was  withheld  because   it   met    applicable   statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  a^>loyment  and  honoraria  and  the  acceptance  of  gifts  which 
have  been  reported  are  in  co^Uanee  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  se^.,  5  0.3. C.  7353 
and   judicial  Conference  regulations. 


M^/U 


Jtar  Individual  i*>o  knovioQly  uid  wilfully  filsifiM  oz   f«il«   to  (il*  this   rapoxt 
■■7  b«  «\*]«ct  to  dTil  and  eziaisal  ■anctiou    (S  U.S.C.  Kpp.    4.    Soetlos  104). 


FILING  DiSTRUCnONS 

MaO  orifiBal  aad  three  addHiaaal  copies  to: 

Comaittee  oa  naancUI  DitckMirc 
Admiaistralivc  Office  of  the  Uahed  Sutts  COons 
One  ColamiMS  CIrde,  N^ 
SoHclOOl 
WsAiBCtia,  D.C  20544 
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III.  GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code 
of  Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving 
the  disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities, 
listing  specific  instances  and  the  amount  of  time  devoted  to  each. 

Examples  are: 

•  Have  represented  a  number  of  individuals  in  landlord/tenant  court  through  the 
Dade  County  Bar's  "Put  Something  Back"  Program  in  which  Steel  Hector  &  Davis 
established  a  landlord/tenant  program  in  conjunction  with  the  Legal  Services  of 
Greater  Miami. 

•  Through  Dade  County  Guardian  Ad  Litem  Program,  I  have  been  counsel  to  a 
guardian  ad  litem  in  a  termination  of  parental  rights  case;  have  been  the  court 
appointed  guardian  in  a  child  support  case  and  a  denial  of  parental  visitation 
case. 

•  Helped  establish  and  organized  lawyer  training  for  in  St.  Hugh's  Legal  Clinic,  a 
walk-in  legal  clinic  in  the  Black  Grove  of  Miami. 

Was  the  organizing  agent  for  "Judge  Barkett's  Kids"  a  program  to  match  lawyers 
with  families  of  the  3rd  grade  class  in  Little  Haiti's  elementary  school.  The 
program,  which  required  sensitivity  to  cultural  and  language  differences,  was  part 
of  a  national  effort  led  by  Zoe  Baird  and  Attomey  General  Reno  to  bring  lawyers 
together  with  at  risk  children  and  their  families. 

•  Represented  a  Haitian  refugee  in  a  INS  proceeding  seeking  to  exclude  her  from 
entry  into  this  country. 

•  Have  participated  in  a  number  of  walk-in  legal  clinics  in  conjunction  with  the  Dade 
County  Bar  Association.  This  involves  spending  an  evening  or  afternoon 
providing  legal  guidance  to  indigent  people. 

•  Was  the  Development  Chair  of  the  Miami  City  Ballet  in  the  Company's  second 
year  of  existence.  We  surpassed  the  fund  raising  goal  of  $3.5M  by  $40,000. 

•  Was  Chair  of  the  Family  Abuse  Task  Force  for  the  United  Way  in  the  early  '80s. 
Our  committee  identified  the  need  for  greater  uniformity  in  reporting  among  Dade 
County's  27  different  municipalities  to  ensure  reliable  data  for  planning  and 
allocation  of  resources  to  address  family  abuse.  It  also  emphasized  the  need  for 
and  type  of  police  and  public  education  on  this  issue. 


2.        The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct 

states  that  it  is  Inappropriate  for  a  judge  to  hold  membership  in  any  organization 
that  invidiously  discriminates  an  the  basis  of  race,  sex,  or  religion.  Do  you 
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currently  belong,  or  have  you  belonged,  to  any  organization  which  discriminates  - 
through  either  formal  membership  requirements  or  the  practical  implementation  of 
membership  policies?  If  so,  list,  with  dates  of  membership.  What  you  have  done 
to  try  to  change  these  policies? 

I  do  not  and  have  not  belonged  to  any  private  club  which  unlawfully  discriminates.  I 
have  belonged  to  groups  whose  members  are/were  women: 

Chi  Omega  Fratemity  (College  Sorority)  (1964-68) 

Various  collegiate  women's  scholastic  and  service  honoraries 

International  Women's  Forum  (women's  network)  (1995  to  present) 

Florida  Women's  Alliance  a/l</a  Florida  Women's  Networl<  (business  and 

professional  women's  network)  (in  80's  and  early  90's) 

The  200  Club,  a  Society  of  Professional  Women  (women's  network)  (1980-81) 


Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination? 
Please  describe  your  experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to  your  nomination  and 
interviews  in  which  you  participated). 

Yes.  Yes. 

I  submitted  my  application  in  response  to  a  Florida  Federal  Judicial  Nominating 
Commission  notice  of  the  opening  in  the  December  1 ,  1 997  issue  of  The  Florida  Bar 
News.  The  notice  asked  those  interested  in  the  position  to  file  an  application  similar  to 
that  of  the  Senate  Judiciary  Committee  by  January  2.  1998.  At  the  end  of  January  1998, 
I  was  advise  I  was  one  of  the  10  candidates  to  be  interviewed.  The  Southern  District 
Committee  of  the  Florida  Federal  Judicial  Nominating  Commission  interviewed  me  in 
late  February  1998.  After  the  Committee  interviews,  I  was  informed  that  I  was  one  of  the 
three  names  submitted  to  Senator  Bob  Graham.  Senator  Graham  interviewed  me  on 
March  8th.  He  advised  me  on  March  16th  that  he  was  sending  my  name  to  the  White 
House.  The  next  day,  March  17th,  the  White  House  sent  me,  by  ovemight  delivery, 
forms  for  the  FBI,  the  Department  of  Justice,  the  American  Bar  Association,  the  Senate 
Judiciary  and  the  Ethics  in  Government  Act  of  1978  financial  disclosure.  I  completed 
and  returned  the  forms  to  The  Justice  Department.  DOJ  interviewed  me  in  April.  The 
FBI  interviewed  me  on  April  20th.  The  ABA  interviewed  me  on  May  18*.  On  May  22. 
1998.  the  President  sent  my  name  to  the  Senate. 


4.        Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 

discussed  with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that 
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could  reasonably  be  interpreted  as  asking  how  you  would-rule  an  such  case, 
issue,  or  question?  If  so,  please  explain  fully. 

No. 

5.        Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  Judiciary  within  the  Federal  government,  and  within 
society  generally,  has  become  the  subject  of  increasing  controversy  in  recent 
years.  It  has  become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the  prerogatives  of  other 
branches  and  levels  of  government 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in 
the  manner  of  an  administrator  with  continuing  overnight 
responsibilities. 


Our  Constitution  defines  the  responsibilities  of  each  of  the  three  branches  of 
government.  It  is  the  responsibility  of  the  federal  judiciary  to  apply  the  law 
Congress  enacts.  Congress,  as  the  elected  representative  of  the  citizens  of  this 
country,  is  the  body  with  the  responsibility  of  legislating  citizens'  rights  and 
responsibilities  to  promote  the  common  good.  In  cases  requiring  the 
interpretation  and  application  of  a  federal  statute,  a  judge  must  faithfully  interpret 
the  will  of  Congress  consistent  with  the  provisions  of  the  Constitution. 

In  administering  justice,  it  is  essential  that  a  judge  focus  on  the  parties'  dispute 
before  the  court  and  assist  those  parties,  within  the  bounds  of  the  law,  to  resolve 
that  conflict  in  the  most  expeditious  and  cost  efficient  manner  possible.  It 

33 


978 


happens  in  some  cases,  however,  that  the  law  may  not  provide  the  relief  or  the 
outcome  a  party  desires.  In  those  instances,  hopefully,  the  growing  use  of 
alternative  dispute  resolution  mechanisms  will  provide  disputing  parties  with 
meaningful  ways  to  craft  resolutions  and  move  on  with  their  lives  in  a  constructive 
manner.  Where  the  law  does  not  provide  relief,  however,  the  court  cannot 
function  as  a  legislative  body  to  create  it. 
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Questions  and  Answers 


UNITED  STATES  SENATE 
COMMITTEE  ON  THE  JUDICiARY 


Written  Questions  from  Chairman  Orrin  G.  Hatch  to  Timothy  Dvk: 


[22]  1.  In  Loretto  v.  Teleprempter  CATV  Corp..  the  Supreme  Court  enamined 
whether  a  recognized  property  interest  depended  upon  thn  size  of  the 
Interest  claimed.  In  that  case,  as  you  may  recall,  the  Court,  was  considering 
whether  the  placement  of  two  small  cable  boxes  -  pursuant  to  statutory 
authorization  -  on  an  apartment  rooftop  constituted  a  compensable  taking. 
Despite  the  only  minimal  Intrusion  of  the  cable  boxes,  the  Court  found  that 
a  taking  had  occurred.  Do  you  agree  with  the  Court's  holding  in  that  case? 
Is  a  taking  a  taking,  no  matter  how  small? 

Mr.  Chaimnan,  I  would  follow  the  Supreme  Court's  decision  in  Loretto  v. 
Teleprompter  Manhattan  CATV  Corp.,  45B  U.S.  419  (1982),  holding  Ihat  a  taking 
is  a  taking,  no  matter  how  small. 

[23]     2.         Mr.  Dyk,  could  you  Identify  for  me  what  you  believe  to  be  the  five 
most  Important  Takings  Clause  cases  of  the  past  20  years;? 

In  my  opinion,  the  five  most  important  takings  cases  in  the  past  twenty 
years  are:  Do^an  v.  City  of  Tigard;  512  U.S.  374  (1994);  Lucas  v.  South  Carolina 
Coastal  Council,  505  U.S.  1003  (1992);  Nollan  v.  California  Coastal  Comm'n, 
483  U.S.  825  (1987);  Loretto  v.  Teleprompter  Manhattan  CATV  Corp.,  458  U.S. 
419  (1982);  and  Penn  Central  Transp.  Co.  v.  New  York  City,  438  U.S.  104 
(1978). 


[24]     1.         As  you  know  a  very  important  part  of  the  Federal  Circuit's  docket 
deals  with  Fifth  Amendment  property  rights.  I  would  like  to  ask  several 
questions  in  this  area.  Under  current  case  law,  a  takings  claim  must  be 
"ripe"  in  order  to  be  heard  In  federal  court.  In  a  key  decision  entitled 
Williamson  County  Planning  Comm'n  v.  Hamilton  Bank  of  Johnson  City, 
473  U.S.  172  (19B5),  the  Supreme  Court  attempted  to  clarify  the  principles 
of  the  ripeness  doctrine. 

The  Court  stated  that  a  takings  claimant  must  show:  (1)  that  there 
has  been  issued  a  "final  decision  regarding  the  application  of  the 
regulations  to  the  property  at  issue"  from  "the  government  entity  charged 
with  implementing  the  regulations,"  and  (2)  that  the  claimant  requested 
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"compensation  through  the  procedures  the  State  has  provided  for  doing 
so."  [Id.  at  194.]  A  takings  plaintiff  must  meet  both  requirements  before 
the  case  will  be  considered  ripe  for  federal  adjudication;  if  either  has  not 
been  met,  then  the  claimant  will  be  procedurally  barred  from  bringing  such 
a  claim  In  federal  court. 

Unfortunately,  this  ripeness  standard  has  been  abused  by  localities 
and  lower  federal  courts  so  that,  in  one  study,  over  90  percent  of  takings 
claims  against  localities  never  reach  federal  court.  My  question  for  you  is 
that  since  the  Supreme  Court  in  the  recent  Suiium  decision  termed  the 
second  prong  of  Williamson  County  "prudential,"  does  not  Congress  have 
the  duty  to  clarify  and  define  for  federal  courts  what  ripeness  is?  Would 
you  comment  on  this  ripeness  dilemma.  For  no  other  federal  constitutional 
right  ~  First  Amendment  free  speech  for  example  —  do  we  require 
exhaustion  of  endless  state  procedures  before  access  is  granted  to  the 
federal  courts, 

I  understand  the  question  to  be  whether  Congress,  by  legislation,  can  or 
should  define  or  eliminate  what  has  been  described  as  the  second  of  "two 
independent  prudential  hurdles  to  a  regulatory  taking  claim  brought  against  a 
state  entity  in  federal  court"  under  Williamson  County  Regional  Planning 
Comm'n  v.  Hamilton  Bank  of  Johnson  City,  473  U.S.  172  (1985).  See  Suitum  v. 
Tahoe  Regional  Planning  Agency.  117  8.  Ct.  1659,  1664-65  (1997).  Studies 
have  documented  the  significant  delays  and  difficulties  encountered  in  bringing 
state  takings  claims  into  federal  court.  This  and  a  variety  of  other  policy 
considerations  bear  on  the  desirability  of  such  legislation.  There  are  also 
important  arKJ  complex  constitutional  questions.  I  have  not  previously  studied 
either  the  policy  or  constitutional  issues.  IHowever,  the  constitutional  issues 
could  come  before  the  Federal  Circuit  if  such  legislation  were  enacted. 


[25]      2.         Even  after  200  hundred  years  of  government  under  our  Constitution, 
many  are  surprised  to  learn  that  the  courts  are  split  on  the  definition  of  a 
takings.  Some  courts  have  held  that  a  takings  is  only  hypothetical  until 
compensation  has  been  awarded  or  denied  by  a  state  or  locality.  This  has 
led  lower  federal  courts  to  dismiss  takings  claims  against  localities  until 
the  state  determines  compensation.  Generally  years  of  costly  litigation 
occurs  before  the  ripeness  claim  is  decided.  Other  courts  indicate  that  a 
taking  occurs  if  all  or  substantially  all  the  value  of  property  was  taken  and 
that  the  federal  district  court  can  determine  the  remedy  of  Just 
compensation  as  well  as  the  state  courts.  Where  do  you  fall  In  this 
debate?  Would  you  comment  on  how  Eastern  Enterprises  v.  Apfel,  No.  97- 
42  (U.S.  June  25. 1998),  decided  on  the  next  to  last  day  of  the  1997-1998 
Supreme  Court  term,  affects  this  debate? 
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I  understand  this  question  to  be  whether  the  second  "hurdle"  of 
\MlHamson  is  still  good  law  or  whether  the  federal  courts,  even  without 
legislation,  may  adjudicatQ  a  just  compensation  claim  before  compensation  has 
been  awarded  or  denied  by  a  state  or  locality.  In  the  Supreme  Court  case  of 
Eastern  Enterprises  v.  Apfel,  1998  WL  332966  (U.S.  June  5,  1998),  the  plurality 
opinion  concluded  that  where  "monetary  relief  against  the  Government  is  [not] 
an  available  remedy,"  the  "lacl(  of  a  compensatory  remedy"  could  be  "assumed" 
and  "equitable  relief  for  Takings  Clause  violations"  would  be  appropriate,  Again, 
this  Is  an  important  and  complex  constitutional  question,  at  least  where  a  state 
remedy  is  in  fact  available,  that  I  have  not  previously  studied  and  thai  could 
come  before  the  Federal  Circuit  in  the  context  of  a  federal  taking. 

[26]     3.         As  you  know,  the  Federal  Circuit  hears  appeals  from  the  Court  of 
Federal  Claims.  The  Jurisdiction  between  the  Court  of  Federal  Claims  in 
Washington,  D.C.,  and  the  regional  federal  district  courts  over  federal  Fifth 
Amendment  takings  claims  is  muddled.  The  Tucker  Act  grants  the  Court  of 
Federal  Claims  exclusive  Jurisdiction  over  takings  claims  seeking 
compensation.  Thus,  property  owners  seeking  equitable  relief  must  file  in 
the  appropriate  federal  district  court. 

I  believe  that  this  division,  similar  to  the  one  between  law  and  equity, 
is  archaic  and  results  in  burdensome  delays  as  property  owners  who  seek 
both  types  of  relief  are  "shuffled"  from  one  court  to  the  other  to  determine 
which  court  is  the  proper  forum  for  review.  This  phenomena  is  galled  the 
Tucker  Act  Shuffle.  Do  you  think  that  this  is  a  problem?  Should  Section 
1S00  of  the  Tucker  Act  be  repealed? 

The  division  of  jurisdiction  between  the  Court  of  Federal  Claims  and  the 
district  courts  with  respect  to  takings  claims,  like  the  historic  division  of 
jurisdiction  kietween  law  and  equity  courts,  can  impose  a  significant  burden  on 
litigants  and  lead  to  unnecessary  delays  and  complexity  in  litigation,   It  appears 
that  repeal  of  28  U.S.C.  §  1500.  In  and  of  itself,  would  not  completely  solve  this 
problem  because  the  basic  division  of  jurisdiction  between  th«  Court  of  Federal 
Claims  arvj  the  district  courts  would  continue  to  exist.   I  note  also  that  the 
Federal  Circuit  in  Loveladies  Harbor,  Inc.  v.  United  States,  27  F.3d  1545  (1994), 
reaffirmed  its  eariier  construction  of  section  1 500,  under  which  section  1 500 
does  not  bar  a  claim  for  monetary  relief  In  the  Couri  of  FedernI  Claims  merely 
because  an  equitable  claim  based  on  the  same  operative  fads  is  pending  in 
district  court. 
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Written  Questions  from  Senator  Strom  Thurmond  to  Timothy  Dvk: 

[27]      1.         Mr.  Dyk,  you  appear  to  be  a  strong  supporter  of  cameras  In  the 
courtroom.  Do  you  feel  there  should  be  a  federal  rule  of  procedure 
providing  that  cameras  must  be  allowed  in  federal  courts  or  do  you  believe 
a  particular  trial  Judge  should  have  wide  discretion  in  deciding  whether  to 
permit  cameras  In  their  courtroom? 

Senator  Thurmond,  no,  I  do  not  believe  that  rules  should  be  adopted 
compelling  individual  trial  judges  to  allow  cameras.  Rather,  I  believe  that,  at 
least  until  federal  trial  judges  have  more  familiarity  with  camera  coverage,  rules 
should  be  adopted  giving  each  individual  trial  judge  wide  discretion  in  deciding 
whether  to  allow  cameras  in  any  particular  case  or  part  of  a  case. 


[26]     2.         Mr.  Dyk,  In  a  1994  Federalist  Society  Roundtable  Discussion  that  you 
participated  in,  you  discussed  the  Roe  v.  Wade  decision  and  the  Rehnquist 
Supreme  Court's  treatment  of  the  issue.  Do  you  view  the  Roe  v.  Vyade 
decision  as  a  moderate  decision  at  the  time  it  was  announced,  based  on 
the  Supreme  Court  precedent  that  existed  in  that  area  at  the  time  the 
decision  was  announced?  Please  explain. 

No.  At  the  time  it  was  first  announced,  I  viewed  Roe  v.  Wade,  410  U.S. 
113  (1973),  as  a  decision  that  broke  significant  new  ground:  it  was  not  a 
decision  tiiat  merely  reflected  a  moderate  change  from  existing  precedent.  The 
Supreme  Court's  decision  later  not  to  overrule  Roe  was  dted  as  an  example  of  a 
moderate  jurisprudence  because  it  reflected  adherence  to  existing  precedent. 


[29]     3.         Mr.  Dyk,  In  the  same  Roundtable  Discussion,  you  discussed 

statutory  construction  In  the  Rehnquist  Supreme  Court.  Do  you  believe 
that  the  Rehnquist  Court  has  placed  too  much  emphasis  on  the  words  of 
the  statute  as  opposed  to  legislative  history,  such  as  Committee  Reports? 

I  believe  that  the  Rehnquist  Supreme  Court  has,  in  general,  placed 
appropriate  emphasis  on  the  obligation  of  courts  to  interpret  statutes  according 
to  their  plain  language.  Where  the  language  is  plain,  that  should  end  the  matter. 
At  times,  however,  the  language  of  the  statute  is  ambiguous,  and  I  believe  that 
resort  to  competing  dictionary  definitions  of  the  words  of  the  statute  cannot 
always  resolve  these  ambiguities.  Under  these  circumstarKres,  committee 
reports,  articulating  the  basic  purpose  of  the  statute,  can  he  useful  aids  in 
statutory  construction,  though  they  sometimes  may  be  unreliable.  Of  course,  as 
a  sutx>rdinate  federal  Judge,  I  would  follow  the  Supreme  Court's  requirements  for 
statutory  construction. 
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[30]     4.         Mr  Dyk,  during  your  confirmation  hearing,  you  apparently  referred  to 
Ballev  V.  United  States.  S16  U.S.  137  (1995),  as  a  case  in  which  the 
Rehnquist  Court  did  not  base  its  interpretation  on  the  plain  meaning  of  the 
statute.  In  that  decision,  the  Court  limited  the  term  "use"  to  situations 
where  the  Government  could  "show  that  the  defendant  actively  employed 
the  firearm  during  and  in  relation  to  the  predicate  crime."  fn  so  doing,  the 
Court  overruled  some  circuit  courts'  interpretations  of  the  phrase  "uses  or 
carries  a  firearm"  because  they  had  Interpreted  the  phrase  so  broadly  that 
the  two  operative  terms  had  no  independent  meaning.  Why  do  you 
consider  this  case  to  be  an  example  of  the  Court  not  following  the  plain 
meaning  of  a  statute? 

My  reference  at  the  hearing  was  to  the  recent  and  related  case  of 
Muscarello  v.  United  States,  1 18  S.  Ct,  1911  (1998).  MuscareJIo  involved  the 
interpretation  of  18  U.S.C.  §  924(c)(1)  which  imposes  a  mandatory  five-year 
prison  term  on  a  person  who  "uses  or  carries  a  firearm"  "during  and  in  relation 
to"  a  "drug  trafficking  crime."  The  issue  in  Muscarello  was  whother  a  person 
who  had  a  gun  in  a  locked  glove  compartment  of  a  car  or  in  the  trunk  was  guilty 
of  "carrying"  the  firearm.  The  Court  was  unable  to  find  a  singlo  uniform  definition 
of  the  term  "carry",  but  held  that  the  statute  was  applicable,  in  part,  by  resort  to 
legislative  history  showing  that  the  purpose  of  the  statute  was  to  persuade  the 
criminal  "to  leave  his  gun  at  home."  On  this  basis,  the  Court  aftirmed  the 
convictions.  This  is  an  example  of  a  situation  in  which  the  language  of  the 
statute  may  be  appropriately  interpreted  in  the  light  of  legislative  history 
revealing  the  purpose  of  the  statute. 

[31]      5.         Mr.  Dyk.  in  the  same  Roundtable  Discussion,  you  stated,  and  I  quote, 
"In  the  area  of  criminal  law,  I  do  think  the  Court  is  changing  the  law.  The 
Court  Is  rolling  back  the  decisions  of  the  Warren  Court  and  is  very  radical 
in  the  sense  of  overruling  a  number  of  significant  precedents."  Do  you 
believe  that  the  legal  rules  that  have  been  established  by  the  Rehnquist 
Supreme  Court  have  been  radical  In  the  area  of  criminal  law?  Please 
explain. 

No,  I  do  not  believe  that  the  legal  rules  adopted  by  the  Rehnquist 
Supreme  Court  in  the  area  of  criminal  law  are  radical  rules.  1  dTaracterized  the 
departure  from  precedent  as  being  a  radical  approach,  just  as  the  Warren 
Court's  departure  from  precedent  was  radical  In  the  sense  th&l  any  departure 
from  precedent  can  be  characterized  as  radical,  i.e.,  reflecting  fundamental 
change,  rather  than  preserving  the  existing  situation. 
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(32]     6.        Mr.  Dyk,  you  appear  to  have  been  Involved  with  various  committees 
of  the  American  Bar  Association.  Do  you  believe  It  Is  appropriate  for  the 
ABA  to  take  positions  on  controversial  social  policy  issues,  such  as  the 
death  penalty  and  trigger  loclcs  on  handguns? 

I  do  not  believe  it  is  desirable  for  the  American  Bar  Association  to  take 
positions  on  controversial  social  policy  issues,  such  as  the  death  penalty  and 
trigger  locks  on  hand  guns,  The  Association  should  limit  itself  to  issues  affecting 
the  profession  so  that  lawyers  with  widely  divergent  views  will  become  and 
remain  members  of  the  Association. 


[33]     7.         Mr.  Dyk,  a  former  Supreme  Court  Justice  once  expressed  his  view  of 
Constitutional  Interpretation  as  follows:  "We  look  to  the  history  of  the  time 
of  framing  of  the  Constitution  and  to  intervening  history  of  interpretation. 
But  the  ultimate  question  must  be,  what  do  the  words  of  the  text  mean  in 
our  time."  Do  you  agree  with  this  statement?  Please  explain. 

I  do  not  agree  with  the  statement.  The  meaning  of  the  v/ords  used  in  the 
Constitution  does  not  change,  though  the  principles  articulated  must  be  applied 
to  changing  fact  situations. 


[34]      8.         What  role  do  you  believe  judges  have  in  developing  public  policy 

through  case  law  when  the  legislature  repeatedly  fails  to  address  important 
matters? 

The  failure  of  the  legislature  repeatedly  to  address  social  policy  Issues 
does  not  give  the  federal  courts  either  the  power  or  the  responsibility  to  legislate 
solutions  to  those  problems  through  case  law. 
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UNITED  STATES  SENATE 
COMMITTEE  ON  THE  JUDICIARY 


Written  Questions  from  Senator  Charles  E.  Grassley  to  Timothy  Dvfc: 


[1  ]       1 .        Mr.  Dyk.  you  were  the  attorney  of  record  in  many  of  the  Action  for 
Children's  Television  cases  in  the  D.C.  Circuit  in  these  cases,  you  fought 
hard  against  FCC  regulations  intended  to  protect  children  from 
Inappropriate  sexual  content  on  broadcast  television  and  radio.  Why  did 
you  take  this  position  In  these  cases  and  do  you  still  hold  to  it? 

Senator  Grassley.  I  think  that  the  Federal  Communications  Commission 
has  authority  to  issue  appropriate  regulations  to  protect  children  from  indecent 
radio  and  television  broadcasts.  The  position  taken  by  me  as  lead  counsel  in 
the  Action  for  Children's  Television  cases  reflected  the  interests  of  clients  who 
had  retained  me  to  litigate  those  cases  on  their  behalf.  Under  the  Supreme 
Court's  decision  in  FCC  v.  Pacifica  Foundation,  438  U.S.  726  (1978).  we 
recognized  that  Congress  had  authority  to  regulate  broadcast  indecency  to 
vindicate  the  interests  of  parents  in  denying  children  access  to  such  material.  In 
large  pari,  the  cases  concerned  the  appropriateness  of  a  blanket  ban  on 
indecency  during  all  hours  of  the  broadcast  day  and  the  issue  of  appropriate 
scope  of  such  regulation  {i.e.,  the  hours  during  which  indecency  could  be 
banned).  Since  the  time  of  my  last  appearance  in  those  cases,  the  Supreme 
Court  has  decided  two  cases  In  the  area  of  indecency  regulation.  Denver  Area 
Ed.  Telecommunications  Consortium,  Inc.  v.  FCC,  518  U.S.  727  (1996);  Reno  v. 
ACLU,  1 1 7  S,  Ct.  2329  (1 997).  My  current  views  as  to  the  constitutionality  of 
such  legislation  reflect  the  constitutional  rules  articulated  by  the  Supreme  Court. 


[2]       a.         Do  you  believe  that  Congress  has  the  constitutional  authority  to 

prohibit  the  broadcast  of  indecent  material  when  children  are  likely  to  be  in 
the  audience?  If  so,  under  what  circumstances? 

Yes,  In  appropriate  circumstances.  The  Supreme  Court  held  in  Reno  v. 
ACLU,  117  S.  Ct.  2329  (1997),  that  Congress  has  an  interest  "in  protecting 
children  from  harmful  materials,"  However,  the  Supreme  Court  also  said  in  Reno 
that  that  interest  "does  not  justify  an  unnecessarily  broad  suppression  of  speech 
addressed  to  adults."  Restrictions  narrowly  tailored  to  protect  children  would 
pass  constitutional  muster.  The  District  of  Columbia  Circuit  has  upheld  a 
prohibition  from  6:00  a.m.  to  10:00  p.m.  Action  for  Children's  Television  v.  FCC, 
58  F.3d  654  (D.C.  Cir.  1995).  (en  banc)  cert,  denied.  116  S.  Ct.  701  (1996). 
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[3]       b.        Do  you  believe  that  Congress  has  the  constitutional  authority  to 

prohibit  the  cablecast  of  Indecent  material  when  children  are  likely  to  be  in 
the  audience?  If  so,  under  what  circumstances?  Does  your  analysis  differ 
if  the  content  originator  is  also  the  cable  system  operator? 

Yes,  Congress  has  the  constitutional  authority  to  regulate  the 
cablecasting  of  indecent  material  in  appropriate  circumstances  to  protect 
children,  While  there  is  no  majority  Supreme  Court  opinion  in  the  Den\/er  Area 
Ed.  Telecommunications  Consortium,  Inc.  v.  FCC  case,  the  Stipreme  Court 
seemed  to  say  that  the  same  test  described  in  the  answer  to  the  preceding 
question  would  apply  in  the  cable  area.  Thus,  for  example,  requiring  lockboxes 
would  be  constitutional.  I  am  unaware  as  to  why,  under  existing  precedent,  the 
test  should  be  different  if  the  content  provider  is  also  the  cable  system  operator. 


[4]        c.         Do  you  believe  that  Congress  has  the  power  to  restrict  the  display  of 
pornographic  material  when  children  on  federal  property  are  likely  to  view 
such  material? 

Many  cases  have  upheld  the  right  of  government,  in  appropriate 
circumstances,  to  restrict  the  public  display  of  pornographic  material  whan 
children  are  likely  to  view  such  material.  This  rule  would  apply  to  federal 
property. 
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Written  Questions  from  Senator  John  Ashcroft  for  All  Candidato«: 


[6]       1.        WhictY  Supreme  Court  Justice,  past  or  present,  do  you  most  admire 
and  why? 

Justice  Holmes,  because  of  his  willingness  and  ability  to  discard  his  own 
personal  views  in  the  adjudication  of  constitutional  issues. 


[6]       2.        What  Judge  or  Justice  has  most  influenced  your  thinking  concerning 
the  constitutional  separation  of  powers,  and  why? 

Justice  Jackson,  because  of  his  important  opinion  for  the  Court  in  Steel 
Seizure  cases.   Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579  (1952) 
(Jackson.  J.  concurring).  I  had  occasion  to  apply  that  analytic  framework  in 
successfully  arguing  for  invalidation  of  the  striker  replacement  executive  order  in 
Chamber  of  Commerce  v.  Reich,  83  F.Sd  439  (D.C.  Cir.  1996). 


3.        What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

Court  of  Appeals  judges  have  little  discretionary  power.  No  judge  has 
discretionary  power  in  adjudicating  questions  of  law,  but,  for  example,  district 
court  judges  have  discretion  in  setting  procedural  schedules,  in  allowing  or 
restricting  discovery  and  In  a  variety  of  other  areas  where  Congress  has 
spedfically  intended  that  judges  exercise  discration. 


[8]       4.        Which  Judge  has  served  as  a  model  for  the  way  you  would  want  to 
conduct  yourself  as  a  Judge,  and  why? 

Again,  my  model  would  be  Justice  Holmes,  because  of  his  commitment  to 
discarding  his  personal  viev^  in  constitutional  adjudication. 


[9]       8.         Which  law  review  article  or  book  has  most  influenced  your  view  of 
the  laviT? 

Hart  and  Wechsler,  The  Federal  Courts  and  the  Federal  System. 
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[1 0]  6.  What  role  do  you  think  legislative  history  -  by  which  I  mean  the 
various  committee  reports,  hearing  transcripts  and  floor  statements  - 
should  play  in  the  interpretation  of  the  text  of  a  statute? 

The  Supreme  Court  has  made  clear  thai  the  plain  language  of  the  statute 
governs.  In  cases  where  the  language  of  the  statute  Is  ambiguous,  the  Supreme 
Court  has  also  held  that  resort  to  the  legislative  history  is  appropriate. 
Committee  Reports  are  generally  viewed  as  the  most  reliable  legislative  history. 
It  can  be  difficult  to  determine  the  intent  of  Congress  as  a  whole  from  the  floor 
statements  of  individual  members. 
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Written  Questions  from  Senator  Jeff  Sessions  to  Timothy  Dvk: 

[11]     Which  current  U.S.  Supreme  Court  Justice  do  you  admire  most  and  why? 

I  particularly  admire  the  Chief  Justice,  because  of  his  willingness  to  listen 
to  opposing  arguments  and  his  ability  to  produce  clearly  written  opinions  that 
directly  address  the  issues. 


[12]     In  your  personal  legal  opinion,  what  is  the  greatest  Supreme  Court  decision 
in  the  last  thirty  years?  What  is  the  worse  Supreme  Court  decision  in  the 
last  thirty  years? 

There  are  many  Supreme  Court  decisions  in  the  last  thirty  years  that 
would  vie  for  the  honor  of  greatest  decision.   I  view  the  Supreme  Court's 
decision  in  Richmond  Newspapers.  Inc.  v.  Virginia,  448  U.S.  555  (1900),  holding 
that  the  press  and  the  public  have  a  First  Amendment  right  of  access  to  most 
judicial  proceedings,  as  one  of  the  most  important  My  own  personal  view  is  that 
one  of  the  worst  Supreme  Court  decisions  in  recent  years  was  the  decision  in 
General  Motors  Corp.  v.  Tracy,  117  S.  Ct.  81 1  (1997),  where  the  Court  upheld 
differential  state  taxation  of  natural  gas  sales  by  public  utilities  ar>d  natural  gas 
marketers.  Admittedly,  I  am  influenced  by  the  fact  that  I  was  the  unsuccessful 
counsel  in  the  case. 


[13]     In  your  personal  legal  opinion,  is  the  1995  Habeas  Corpus  Reform 
legislation  constitutional? 

The  Supreme  Court  held  in  Felker  v.  Turpin,  518  U.S.  651  (1996),  that 
Title  1  of  the  Antiterrorism  and  Effective  Death  Penalty  Act,  which  restricted 
second  or  successive  habeas  corpus  applications  by  state  prisoners,  is 
constitutional.  I  have  no  reason  to  disagree  with  that  analysis. 
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If  confirmed,  you  will  preside  over  many  employment  discrimination  cases 
as  a  federal  judge. 

(14]  In  a  suit  challenging  a  government  racial  preference,  quota,  or  sot-aside, 
will  you  follow  the  1995  Adarand  v.  Pena  decision  and  subject  that  racial 
preference  to  the  strictest  Judicial  scrutiny? 

I  would  follow  the  Supreme  Court's  decision  in  Adarand  Constructors.  Inc. 
V.  Pena.  515  U.S.  200  (1995). 


[15]     In  your  personal  legal  opinion,  how  difficult  is  it  for  any  government 
program  or  statute  to  survive  strict  scrutiny? 

Under  Adarand,  It  is  difficult  to  survive  strict  scrutiny.  The  government 
must  have  a  compelling  interest,  and  the  remedy  must  be  narrowly  tailored. 

[16]     Do  you  believe  that  the  California  Civil  Rights  Initiative  violates  any  federal 
or  state  constitutional  provision? 

The  Supreme  Court  has  not  passed  on  the  issue,  but  the  Ninth  Circuit 
upheld  the  initiative  in  Coalition  for  Economic  Equity  v.  Wilson,  122  F.3d  692  (9th 
Cir.  1997).  The  Supreme  Court  denied  review.   1 18  S.  Ct.  397  (1997).   I  argued 
at  the  1997  American  Bar  Association  annual  convention  moot  court  that  the 
initiative  was  constitutional. 


[17]     As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda 

should  be  scrutinized  more  closely  by  the  judiciary  than  laws  enacted  by 
legislatures? 

No,  I  am  not  aware  of  any  authority  that  would  support  closer  scrutiny. 


[1 8]     Do  you  believe  that  Congress  has  the  power  under  Article  111  to  limit  the 

Jurisdiction  of  the  lower  federal  courts,  provided  It  does  so  in  an  otherwise 
constitutional  fashion? 

The  Supreme  Court  has  held  that  Congress  may  limit  the  jurisdiction  of 
the  lower  federal  courts  if  it  does  so  in  a  constitutional  fashion.  For  example,  the 
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Supreme  Court  held  that  the  Norris  LaGuardia  Act,  limiting  federal  court 
jurisdiction  to  issue  injunctions  in  labor  disputes,  Is  constitutional.  Laufv.  E.G. 
Shinner  &  Co..  303  U.S.  323  (1938). 


Last  year,  Congress,  using  its  power  under  Article  III.  restricted  the 
discretion  of  the  lower  federal  courts  to  micro-manage  state  prisons  when 
it  passed  the  Prison  Litigation  Reform  Act. 

[19]     In  your  personal  legal  opinion,  is  the  Prison  Legal  Reform  Act 
constitutional? 

The  Supreme  Court  has  not  yet  decided  the  question,  although  the  courts 
of  appeals  generally  have  agreed  thai  the  Act  is  constitutional.  The  statute,  of 
course,  is  entitled  to  a  presumption  of  constitutionality.  I  have  not  studied  the 
issue  and  do  not  have  a  personal  legal  opinion. 


[20]     In  your  personal  legal  opinion,  is  the  death  penalty  constitutional? 

Yes,  the  Supreme  Court  has  held  that  the  death  penalty  Is  constitutional. 
See,  e.g.,  Gregg  v.  Georgia.  428  U.S.  153  (1978).  The  text  of  the  Constitution 
itself  appears  to  recognize  that  the  death  penalty  may  be  imposed  in  appropriate 
cases. 

[21]     Would  you  personally  be  reluctant  to  impose  or  uphold  the  death  penalty? 

If  confirmed,  it  Is  unlikely  that  I  would  face  this  question  as  a  judge  of  the 
Federal  Circuit,  if  i  did,  I  would  have  no  difficulty  in  imposing  the  denth  penalty 
or  in  upholding  its  imposition  in  appropriate  cases. 
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RESPONSES  OF  PATRICIA  A.  SEITZ 
QUESTIONS  FROM  SENATOR  ASHCROFT 

1.  Which  Supreme  Court  Justice,  past  or  present,  do  you  most  admire,  and  why? 

Justice  Sandra  Day  O'Connor.  As  a  pioneering  woman  lawyer  and  the  first  woman  to  be 
a  U.S.  Supreme  Court  Jusiice.  she  is  a  role  model  of  professionalism  for  my  generation  of  women 
lawyers.  As  a  Justice,  she  is  clear  and  succinct  in  her  legal  analysis,  respectful  of  her  colleagues 
and  precedent,  and  reflects  an  understanding  that  the  law  impacts  real  people. 

2.  What  Judge  or  Justice  has  most  influenced  your  thinking  concerning  the  constitutional 
separation  of  powers,  and  why? 

Judge  Learned  Hand.  In  his  view,  the  lower  courts  in  the  federal  system  must  obey  the 
commands  of  tbeir  superiors.  He  believed  this  limitation  was  essential  to  a  democratic 
government  under  the  rule  of  law. 

3.  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

In  the  federal  system,  the  discretionary  power  of  the  judiciary  is  a  limited  one.  It  is  the 
power  prescribed  by  law  whereby  the  court,  upon  consideration  of  all  the  circumstances,  makes  a 
decision  which  will  promote  the  administration  of  fair  and  impartial  justice.  Examples  are  ruhngs 
on  discovery  and  evidentiary  matters  and  imposing  sentences  under  the  Sentencing  Guidelines. 

4.  Which  Judge  has  served  as  a  model  for  the  way  you  would  want  to  conduct  yourself  as  a 
Judge,  and  why? 

My  role  model  is  a  composite  of  three  judges;    The  Honorable  Charles  R.  Richcy, 
U  S.D.CD.C,  the  Honorable  Peter  T.  Fay,  U.S.  Court  of  Appeals  for  the  Eleventh  Circuit,  and 
the  Honorable  Sidney  Aronovitz,  U.S.D.C.So.D  FL.  All  throe  judges  are  distinguished  by  their 
commitment  to  justice  for  all.  Judge  Richey  is  a  panicular  role  model  for  his  diligent  case 
management  and  mentoring  of  law  clerks.  Judge  Fay  is  a  role  model  because  of  his  life  of  service 
to  others  as  well  as  his  commitment  to  his  community.  Judge  Aronovitz  was  my  favorite  judge  to 
appear  before  --  he  gave  the  parties  a  sense  that,  win  or  lose,  they  had  had  a  full  and  fair  hearing. 
He  was  always  prepared,  prompt  and  succinct  in  his  rulings,  and  unfailing  in  his  courtesy 

5.  Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

Alex  de  TocqueviUe's  "Democracy  in  America. " 

6.  What  role  do  you  think  legislative  history  -  by  which  I  mean  the  various  committee 
reports,  hearing  transcripts  and  floor  statements  -  should  play  in  the  interpretation  of  the 
text  of  a  statute? 

In  interpreting  the  text  of  a  statute,  one  must  look  at  the  language  and  apply  it  as  written. 
If  there  is  an  ambiguity,  one  should  look  to  precedent  interpreting  the  language  and  follow 
precedent   Legislative  history  should  not  play  a  controlling  role  in  statutory  interpretation. 
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QUESTIONS  FROM  SENATOR  SESSIONS 

1.  Which  current  U.S.  Supreme  Court  Justice  do  you  admire  most  and  why? 

Justice  Sandra  Day  O'Connor    As  a  pioneering  woman  lawyer  and  the  first  woman  to  be  a 
U.S.  Supreme  Court  Justice,  she  is  a  role  model  of  professionalism  for  my  generation  of  women 
lawyers.  As  a  Justice,  she  is  clear  and  succinct  in  her  legal  analysis,  respectful  of  her  colleagues  and 
precedent,  and  reflects  an  understanding  that  the  law  impacts  real  people. 

2.  In  your  personal  legal  opinion,  what  is  the  greatest  Supreme  Court  decision  in  the  last 
thirty  years?  What  is  the  worst  Supreme  Court  decision  in  the  last  thirty  years? 

The  most  helpful  Supreme  Court  decision  in  the  last  30  years  has  been  the  Daubert  decision. 
I  can  not  think  of  a  decision  in  the  last  thirty  years  on  the  level  of  the  Plessv  v.  Ferguson,  the  Dred 
Scott,  and  Korematsu  decisions,  which  characterize  my  standard  for  the  worst  decisions  of  the 
Supreme  Court. 

3.  In  your  personal  legal  opinion,  is  the  1995  Habeas  Corpus  Reform  legislation 
constitutional? 

Any  legislative  enactment  carries  the  strong  presumption  of  constitutionality.  The  U.S. 
Supreme  Court  upheld  the  constitutionality  of  the  Habeas  Corpus  Reform  legislation  in  Felker  v 
Tufpin.  518  US.  651  (1996).  If  confirmed,  I  will  follow  the  law. 

4.  In  a  suit  challenging  a  government  racial  preference,  quota,  or  set-aside,  will  you  follow  the 
199S  Adarand  v.  Pena  decision  and  subject  that  racial  preference  to  the  strictest  judicial 
scrutiny? 

If  confirmed,  I  will  follow  Adarand  v  Pena. 

5.  In  your  personal  legal  opinion,  how  difficult  is  it  for  any  government  program  or  statute  to 
survive  strict  scrutiny? 

The  strict  scrutiny  standard  is  the  highest  level  of  judicial  scrutiny    It  requires  substantial 
evidence  of  a  compelling  goveramental  interest  and  a  narrowly  tailored  remedy  to  achieve  that 
interest  to  survive. 

6.  Do  you  believe  that  the  California  Civil  Rights  Initiative  violates  any  federal  or  state 
constitutional  provision? 

The  U.S.  Court  of  Appeals  for  the  Ninth  Circuit,  in  Coalition  for  Economic  Equity  v^  Wilson. 
122  F.3d  692,  cert,  denied  118  S.Ct.  397  (1997)  found  that  the  initiative  did  not  violate  any  federal 
or  state  constitutional  provision.  I  have  no  reason  to  doubt  the  Ninth  Circuit's  reasoning. 

7.  As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda  should  be  scrutinized 
more  closely  by  the  judiciary  than  laws  enacted  by  legislatures? 

Voter  referenda  and  legislative  enactments  should  be  given  equal  respect  by  the  courts. 
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8.  Do  yoQ  believe  that  Congress  has  the  power  under  Article  m  to  limit  the  jarisdiction  of  the 
lower  federal  courts,  provided  it  does  so  in  an  otherwise  constitutional  fashion? 

Yes. 

9.  Last  year,  Congress,  using  its  power  under  Article  III,  restricted  the  discretion  of  the  lower 
federal  courts  to  niicro*inanage  state  prisons  when  it  passed  the  Prison  Litigation  Reform  Act. 
In  your  personal  legal  opinion,  is  the  Prison  I->egal  Reform  Act  constitutional? 

Nine  of  the  ten  circxiits  which  have  considered  the  Prison  Legal  Rcfonn  Act  have  upheld  it 
including  the  U.S  Court  of  Appeals  for  the  Eleventh  Circuit  in  Dougan  v.  Sineletary.  129  F.3d  1424 
(ir"  Cir.  1997).  If  confirmed,  I  would  follow  the  law. 

10.  In  your  personal  legal  opinion,  is  the  death  penalty  constitutional? 

The  U.S.  Supreme  Court  has  ruled  the  death  penalty  is  constimtional    If  confirmed,  it  would 
be  my  duty  to  apply  the  law  as  it  relates  to  the  death  penalty  in  the  appropriate  case. 

11.  Would  you  personally  be  reluctant  to  impose  or  uphold  the  death  penalty? 

No. 
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QUESTIONS  FROM  SENATOR  STROM  THURMOND 


A  roritte£.Suprcine  Court  juatice  once  eipretsed  hii  view  of  Conttitutionul 
iaterpretation  as  followa.-  '^t  look  to  the  hiitory  of  tbo  time  of  framins  of  tbe 
Conititution  and  to  iatervening  hittory  of  interpretation.  But  the  ultimate  qucacion 
muit  be,  wtiat  do  the  worda  of  the  text  mean  in  our  tune."  Do  you  agree  with  this 
■tatement?  Pleaae  explain. 

The  U.S.  Constitution  is  a  remarkably  succinct  yet  enduring  document.  Its  principles  are  as 
applicable  to  the  present  dme  as  to  the  time  the  Constitution  was  drafted.  When  interpreting 
the  Constitution,  a  judge  must  rely  on  the  actual  text  and  the  existing  legal  precedent. 


What  role  do  you  believe  judges  have  in  developing  public  policy  through  case  law 
when  the.  legislature  repeatedly  fails  to  address  Important  matters? 

A  court  is  limited  to  applying  existing  law  to  resolve  the  case  or  controversy  before  it. 
Legislation,  which  reflects  decisions  on  public  poUcy.  is  the  province  of  the  legislature.  Even 
if  the  legislature  fails  to  address  matters  the  public  feels  is  important,  a  judge  is  not  firee  to 
enter  into  the  policy  making  arena. 


As  you  probably  know.  Federal  Rule  of  Civil  Procedure  II  permits  Federal  judges  to 
impose  sanctions  against  attorneys  for  unwarranted  claims  or  representations  made  in 
their  pleadings.  Some  say  this  rule  is  an  important  tool  forjudges,  while  others  believe 
it  discourages  litigants  from  testing  the  boundaries  of  existing  law.  What  is  your 
opinion  of  Rule  11? 

The  existence  of  Rule  1 1  acts  as  a  reminder  to  counsel  of  their  responsibilities  as  officers  of 
the  court.  It  is  a  powerflil  too]  available  to  the  court  should  other  methods  of  control  prove 
unsueccBsful  and  should  be  used  as  such. 


4.  Do  you  have  any  personal  objections  to  the  death  penalty  that  would  cause  you  to  be 
reluctant  to  impose  or  uphold  a  death  sentence  in  a  criminal  case? 

I  have  no  reluctance  to  imposing  the  death  penalty  in  the  appropriate  case. 

5.  What  is  your  view  of  mandatory  minimum  criminal  sentences,  and  would  you  have 
any  reluctance  to  impose  or  uphold  them  as  a  Federal  judge? 

Mandatory  minimum  criminal  sentences,  as  enacted  by  Congress,  achieve  a  public  policy 
which  reflects  the  will  of  the  people.  If  oonfirmed.  I  would  apply  the  law  enacted 
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A«  you  probably  know,  the  •cntcncing  of  criminal  defendanta  in  Federal  courl  is 
conducted  under  the  Federal  Sentencing  Guidelines.  Some  argue  that  the  Guidelinet 
do  not  provide  enough  flesibUi(y  for  the  icnteneiiig  judge.  What  u  your  view  of  the 
Federal  Sentencing  Gnidelinei  and  their  application? 

The  Sentencirtg  Guidelines  were  established  to  create  oonsiatency  and  predictability  in 
sentencing,  and  thus,  promote  fairness.  They  reflect  Congress'  dTon  to  deal  with  an 
important  public  policy  issue.  If  confirmed.  I  will  follow  the  guidelines. 


What  do  you  believe  was  the  most  significaat,  or  at  least  was  one  of  the  moat 
significant.  Supreme  Court  decisions  In  the  past  half  century  and  why? 

The  most  significant  was  Brown  v.  Board  of  Eduoation  which  held  the  concept  of  "separate 
but  equal"  violates  the  U.S.  Constitution.  The  decision  has  ensured  that  our  Constitution 
means  «^at  it  says. 
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ANSWERS  OF  CARL  J.  BARBIER  TO  QUESTIONS  BY  SENATOR  THURMOND 


A  former  Suprsm*  Court  Justice  once  expressed  his  view  of  Constitutional 
interpretation  as  follows:  "We  look  to  the  history  of  the  time  of  framing  of 
the  Constitution  and  to  intervening  history  of  Interpretation.  But  the 
ultimate  question  must  be,  what  do  the  words  of  the  text  mean  in  our  time." 
Do  you  agree  with  the  statement?  Please  explain. 

As  a  district  court  judge,  I  would  Interpret  the  Constitution  by  first 
looking  to  the  sctual  words  of  the  text  and  giving  those  words  their 
plain  and  ordinary  meaning,  as  Intended  by  the  original  framers. 
Next.  I  would  look  for  Supreme  Court  or  Court  of  Appeal  precedent 
which  interpreted  the  constitutional  provision.  I  would  follow  such 
precedent 


2.  What  role  do  you  believe  Judges  have  in  developing  public  policy  through 
case  law  when  the  legislature  repeatedly  fails  to  addrocs  Important 
matters? 

Federal  judges  have  no  role  in  setting  or  developing  public  policy 
through  case  law.  Under  our  constitutional  doctrine  of  separation  of 
powers,  it  is  the  role  of  the  legislative  branch,  Congrass.  to  make 
laws  and  develop  public  policy.  Regardless  of  whether  the 
legislature  repeatedly  fails  to  address  certain  important  matters,  the 
federal  Judiciary  should  not  attempt  to  make  laws  or  otherwise  set 
public  policy.  The  sole  role  of  the  Judiciary  is  to  Interpret  the  laws  as 
enacted  by  Congress. 


3.  As  you  probably  know.  Federal  Rule  of  Civil  Procedure  11  permits  Federal 
Judges  to  impose  sanctions  against  attorneys  for  unwarranted  claims  or 
representations  made  in  their  pleadings.  Some  say  this  rule  is  an 
important  tool  forjudges,  while  others  believe  it  discourages  litigants  from 
testing  the  boundaries  of  existing  law.  What  is  your  opinion  of  Ruls  11? 

Rule  11  is  an  important  tool  for  a  trial  judge  to  diecourage  and,  wtwre 
appropriate,  eanction  truly  frivolous  claims  or  pleadings.  Attorneys 
should  not  be  sanctioned  for  making  nonfrivolous  arguments  for  the 
extension  or  modification  of  existing  lew. 
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Do  you  have  any  personal  objections  to  the  death  penalty  that  would  cause 
you  to  be  reluctant  to  impose  or  uphold  a  death  sentence  in  a  criminal 
case? 

I  have  no  personal  moral  or  legal  philosophy  that  would  prevent  me 
from  following  the  precedent  of  the  Supreme  Court  and  Imposing  or 
upholding  the  death  penalty  in  appropriate  cases. 


What  is  your  view  of  mandatory  minimum  criminal  sentences,  and  would 
you  have  any  reluctance  to  impose  them  as  a  Federal  Judge? 

This  is  a  policy  decision  within  the  prerogative  of  Congress.  I  would 
follow  the  law  as  enacted  by  Congress  and  impose  sentence 
accordingly. 


As  you  probably  know,  the  sentencing  of  criminal  defendants  in  Federal 
court  is  conducted  under  the  Federal  Sentencing  Guidelines.  Some  argue 
that  the  Guidelines  do  not  provide  enough  flexibility  for  the  sentencing 
Judge.  What  is  your  view  of  the  Federal  Sentencing  Guidelines  and  their 
application? 

The  enactment  of  the  Federal  Sentencing  Guidelines  was  a  policy 
decision  solely  within  the  power  of  Congress  as  the  legislative 
branch.  It  is  up  to  Congress  and  the  Federal  Sentencing 
Commission  to  determine  the  appropriate  guidelines.  As  a  district 
court  Judge,  I  would  adhere  to  the  guidelines  and  sentence  criminal 
defendants  accordingly. 


7.  What  do  you  believe  was  the  most  significant,  or  at  least  was  one  of  the 
most  significant.  Supreme  Court  decisions  in  the  past  half  century  and 
why? 

I  believe  one  of  the  most  significant  decisions  in  the  past  half 
century  was  the  Supreme  Court's  unanimous  ruling  in  Brown  v. 
Board  of  Education,  which  held  that  the  doctrine  of  "separate  but 
equal"  violated  the  Equal  Protection  clause  of  ttie  14*"  Amendment 
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ANSWERS  OF  CARL  J.  BARBIER  TO  QUESTIONS  BY  SENATOR  A8HCROFT 


1.  Which  SMpreme  Court  Justice,  past  or  pl«Mnl«  do  you  most  admire,  and  why? 

The  life  and  caraar  of  Justice  Sandra  Day  O'Connor  aro  admirabla  for  scvoral 
nMaons.  As  a  young  attorney  frash  out  of  law  aeheol,  unable  to  get  a  job  with  an 
established  law  firm,  she  started  her  own  law  practice.  Later  she  became  a  justice  of  the 
Arizona  Supreme  Court  and  evantualiy,  th«  first  female  justice  of  the  United  States 
Supreme  Court  Onea  on  the  Supreme  Court  Justice  O'Connor  quickly  astaUished 
herself  as  a  centrist  or  moderate.  Justica  O'Connor  interprets  the  federal  constitution  and 
statutes  according  to  the  plain  language  of  the  text  and  stare  decisis.  The  life  and  career 
of  Justice  O'Connor  are  notable  for  her  perseverance  and  her  respect  for  the  rule  of  law. 

2.  What  Judge  or  Justice  has   most  influenced   your  thinking   concerning  the 
constitutional  separation  of  powers,  and  why? 

One  of  the  earliest  Chief  Justices,  John  Marshall,  has  moat  Influenced  my  thinking 
regarding  the  doctrine  of  separation  of  powers  because  of  his  analysis  of  the  judiciary  as 
one  of  three  separate  and  Independent  branches  of  government  in  Marbuiv  v.  Madison. 

3.  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

The  federal  Judiciary  has  little  discretionary  power  under  the  Constitution.  As  the 
third  branch  of  government  the  judiciary  has  only  limited  powers  and  authority.  Its 
jurisdiction  is  determined  by  Congress.  Federal  courts  are  also  limited  to  consideration  of 
only  actual  cases  or  controversies,  and  then  only  when  there  is  demonstrable  standing  to 
bring  the  particular  action.  Furthermore,  federal  courts  are  generally  prohibited  from 
creating  a  federal  common  law  right  or  claim  that  is  not  recognized  in  the  constitution  or 
in  a  federal  statute.  When  siting  in  a  diversity  case,  federal  courts  are  bound  to  apply 
state  substantive  law.  The  role  of  the  federal  courts  is  to  interpret  the  Constitution  and  the 
law  enacted  t)y  Congress,  and  not  to  legislate  or  attempt  to  create  new  rights  mat  do  not 
otherwise  exist.  Of  course,  federal  judges  do  exercise  discretion  In  areas  such  as  case 
management,  evidentiary  rulings  and  as  allowed  by  the  federal  Sentencing  Guidelines. 

4.  Which  Judge  has  served  as  a  model  for  the  way  you  would  want  to  conduct 
yourself  as  a  judge,  and  vi4iy7 

My  first  job  after  law  school  was  as  a  law  clerii  to  the  lata  Fred  J.  Cassibry,  United 
States  District  Court  Judge  for  the  Eastern  District  of  Louisiana.  To  those  wtw  knew  him. 
Judge  Cassibry  was  a  great  trial  Judge  and  a  wonderful  human  being.  He  had  the  ability  to 
maintain  firm  control  over  his  courtroom,  wrhile  at  the  same  time  treating  all  who  appeared 
In  his  court  lawyers,  litigants,  jurers  and  witnesses  alike,  with  the  utmost  respect  and 
digraty.  By  setting  the  proper  tone,  he  commanded  the  respect  of  all  who  appeared  before 
him.  At  the  time  of  his  death  several  years  ago,  his  integrity  artd  courage  remained 
unquestianed. 


1000 


i.         Which  law  feview  «rtlcl«  or  book  haa  moat  Influenecd  your  vtow  of  tho  law? 

• 
Becauao  a  graat  daal  of  my  practice  has  boon  in  marftiiiie  law,  I  Uilnk  thai  The  Law 
off  Seamen  by  Martin  J.  Norris  has  urtdbulitedly  been  one  of  the  most  influential  and  useful 
books  in  my  fagai  practice. 

C  What  role  do  you  think  logislathw  hlstery-by  which  I  mean  the  various  committee 

reports,  hearing  transcripts  and  floor  statements-should  play  in  the  interpretation  of  the 
tejrt  of  a  statute? 

Aa  a  district  judge,  I  would  interpret  the  text  of  a  statute  by  looking  at  the  plain 
language  of  the  statutory  prevision.  Next,  I  would  look  far  captrolUng  precedent  from  the 
United  States  Supreme  Court  or  the  Courts  of  Appeals.  I  would  fellow  the  law  as  set  forth 
in  the  statute,  as  Interpreted  by  the  higher  courts.  If  this  analysis  did  not  resolve  the 
issue.  I  would  then  look  for  analogous  ceses  from  either  the  Supreme  Court  or  the  Courts 
of  Appeals.  Only  if  this  approach  still  left  some  ambiguity  with  respect  to  the  meaning  of 
the  statutory  provision  wouki  I  consider  loekii>g  for  legislative  history.  Such  legislative 
history  is  generally  unreliable  and  should  not  serve  as  the  basis  for  interpretation  of  a 
statutory  provision.  Rather  than  trying  to  decipher  the  meaning  of  a  statute  by  reading  the 
floor  speeches  of  a  few  legislators  or  committee  reports  written  by  others,  it  is  better  to 
determine  Intent  by  looking  at  the  actual  words  of  the  statute  and  giving  those  words  their 
plain  and  ordinary  meaning. 
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ANSWERS  OF  CARL  J.  BARBIER  TO  OUESTTONS  BY  SENATOR  SESSIONS 


1 .  Whkh  cunent  U.S.  Suprvnw  Court  Justice  do  you  admire  most  and  why? 

The  life  and  carver  of  Justice  Sandra  Day  O'Connor  are  admirable  for  several 
reasons.  Aa  a  young  attorney  freah  out  of  law  school,  unable  to  get  a  job  with  an 
established  law  Firm,  she  started  her  own  law  firm.  Later  she  became  a  justice  of  the 
Arizona  Supreme  Court  and,  avantually,  the  Tirst  female  justice  of  the  United  States 
Supreme  Court  Once  on  the  Supreme  Court,  Justice  O'Connor  quickly  established 
herself  as  a  centrist  or  moderate.  Justice  O'Connor  inferprets  the  federal  constitution  and 
statutes  according  to  the  plain  languase  of  ttie  text  and  stare  decisis.  The  life  amJ  career 
of  Justice  O'Connor  are  notable  for  her  perseverance  and  her  respect  for  the  rule  of  law. 

2.  In  your  penonal  legal  opinion,  what  is  the  greatest  Supreme  Court  decision  in  the 
last  thirty  years?  What  Is  the  worst  Supreme  Court  decision  in  the  last  thirty  years? 

One  of  the  greatest  and  yet,  Ironically,  ttte  worst  Supreme  Court  decisions  In  the 
last  thirty  years  was  Daubeft  v.  Merrell  Dow  Pharmaceuticals.  Inc.  in  which  the  Court 
rejected  the  Ffve  rule  regarding  the  admissibility  of  expert  scientinc  evidence  and  made 
the  trial  judge  the  "gatekeeper"  of  such  evidence.  The  practical  effect  of  this  case  was  to 
eliminate  one  set  of  litigation  problems  though  I  believe  it  may  have  created  a  new  set  of 
difTicult  issues  for  a  trial  court.  On  the  one  hand,  I  view  the  case  as  one  of  the  greatest 
recent  Supreme  Court  cases  because  It  should  serve  to  prevent  truly  "junk  science"  from 
invading  the  courtroom.  On  the  other  hand.  In  some  ways  it  may  have  created  new 
problems  because  of  the  increased  litigation  which  has  arisen  in  the  context  of  holding 
"Daubert  hearings,"  often  serving  only  to  add  additional  layers  of  costs  and  attorney's 
fees  to  the  litigation. 

3.  In  your  personal  legal  opinion,  is  the  1B9S  Habeas  Corpus  Reform  legislation 
constitutional? 

TIM  United  States  Supreme  Court  upheld  this  statute  as  eonstitutianal  in  Felker  v. 
Tunain.  Sig  U.S.  651  {1S9B).  As  a  district  court  judge  I  would  fellow  this  precedent 

a.  In  a  suit  challenging  a  government  racial  preference,  quota,  or  set-aside,  will  you 

follow  the  1 195  Adarand  v.  Pena  decision  and  subject  that  racial  preference  to  the  strictest 
judicial  scrutiny? 

Yes. 

5.  In  your  personal  legal  opinion,  how  difficult  is  it  for  any  government  program  or 

statute  to  survive  strict  scrutiny? 

Under  the  Adarand  case,  a  federal  district  court  must  apply  the  strict  scrutiny  test 
to  any  govemnient  program  or  statute  that  Is  based  on  racial  preferences.  This  is  the 
highest  typa  of  scrutiny.  To  pass  muster,  such  a  program  or  statute  would  have  to  be  very 
narrowly  tailored  to  meet  a  compelling  state  Interest.  It  would  l>e  extremely  difficult  for 
any  such  program  or  statute  to  meet  this  test. 
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B.  Do  you  boltavo  that  ttM  Califbmia  Civil  Righta  Initiative  violatos  any  federal  or  sUte 

constitutional  previafon? 

The  Ninth  Circuit  Court  of  Appeals  has  recently  upheld  the  CalifomlaiCivil  Rights 
InKiativ*  as  constitutional  In  Coalition  for  Economic  Eouhv  v.  Wilson.  122  F.3d  c«2  (9*  Clr. 
1*97),  cert,  denied,  1ia  S.Ct  397  (1997).  The  United  States  Supreme  Court  denied 
certioFBrl.  Ttw  analysis  and  reasoning  by  the  Ninth  Circuit  appear  sound. 

7.  As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda  should  be 

senjtlnlxed  more  closely  by  the  judiciary  than  laws  enacted  by  legislatures'^ 

No.  Such  voter  referenda  or  initiatives  should  be  given  the  same  strong 
presumption  of  constitutionality  as  a  statute  enacted  by  the  legislature. 

t.  Do   you  believe  that  Congress   has  the  power  under  Article   III  to  limit   the 

Jurisdiction  of  the  lower  federal  courts,  provided  it  does  so  in  an  otherwise  constltuiional 
fashion? 

Yes. 

9.  In  your  pensonal  legal  opinion,  is  the  Prison  Legal  Refbrm  Act  constitutional? 

The  constitutionality  of  this  statute  has  been  consider»d  by  ten  of  the  Courts  of 
Appeals,  nine  of  which  have  found  the  statute  is  constitutional.  In  Nonon  v.  Dlmazan^ 
122  F.3d  2S6  (5*^  Cir.  1997).  the  Fifth  Circuit  upheld  the  statute  against  a  constitutional 
challenge.  As  a  district  Judge  within  the  Fifth  Circuit  I  would  follew  this  precedent. 

10.  In  your  personal  legal  oplnkin,  is  the  death  penalty  constitutional? 

TIM  United  States  Supreme  Court  has  held  the  death  penalty  to  be  constitutional.  I 
would  fallow  the  precedent  of  the  Supreme  Court. 

11.  Would  you  personally  be  reluctant  to  Impose  or  uphold  the  death  penalty? 

I  have  no  peisonal  moral  or  legal  phlosophy  that  would  prevent  me  from  ftollowing 
tt>e  precedent  of  the  Supreme  Court  and  imposing  or  upholdirtg  the  death  penalty  In 
appropriate  cases. 


CARL  JiHARBlER 
July  20. 199S 
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W.!iPf9tHT.fi    DF  JEAWWE  E.  SCOTT  TO  THE 
f?^"riTT"WS  FROM  SEMATOR  ASHCRQPT 


Which  Suprftme  Court  Justice,  past  or  present,  do  you 
most  admire  and  why? 

The  Supreme  Court  Justice  I  most  admire  is  John 
Marshall.   I  have  undoubtedly  been  influenced  by  my  law 
school  Constitutional  Law  professor  who  returned  time 
and  again  to  the  contributions  of  Chief  Justice 
Marshall.   I  believe,  in  his  thirty- four  years  on  the 
Supreme  Court  bench,  he  virtually  defined  the  Supreme 
Court  as  an  institution  r^avhnry  v.  Madjsr>ni  .   In 
addition,  his  landmark:  decisions  construing  the 
supremacy  clause  (Mcculloch  v.  Maryland,  the  commerce 
clause  (Gibbons  v.  Oaden> ,  and  the  contract  clause 
(Fletcher  v.  Peck  and  Dartmouth  College  v.  Wnodwardi 
provided  «  legacy  for  constitutional  government  that 
has  endured . 

What  Judge  or  Justice  has  most  influenced  your  thinking 
concerning  the  constitutional  separation  of  powers,  and 
why? 

Robert  H.  Jackson.   I  think  Justice  Jackson's 
concurring  opinion  in  Younyatown  Sheet  &  Tube  Co.  v. 
Sawyer .  which  invalidated  President  Truman's  executive 
order  authorizing  the  Secretary  of  Commerce  to  take 
over  the  steel  mills,  provides  a  seminal  analysis  of 
the  limitations  of  presidential  power  and  the 
relationship  between  the  executive  and  legislative 
branches  of  government . 

What  does  the  discretionary  power  of  the  judiciary  mean 
to  you? 

Discretionary  power  is  the  exercise  of  judicial 
judgment  which  is  restrained  by  the  rules  of  law.    In 
the  federal  system,  the  discretionary  power  of  the 
court  is  quite  limited;  it  exists  in  such  contexts  as 
the  rulings  on  evidentiary  issues,  the  setting  of 
scheduling  orders,  and  sentencing  within  the  parameters 
of  the  Sentencing  Guidelines . 
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RESPONSES  OF  JEANNE  E.  SCOTT  TO  THE 

OTTESTIONS  FROM  SENATOR  ASHCROFT 


Which  Judge  has  served  as  a  model  for  the  way  you  would 
want  to  conduct  yourself  as  a  Judge,  and  why? 

I  have  admired  Walter  V.  Schaefer,  a  former  member  of 
the  Illinois  Supreme  Court.   I  feel  that  he  was  a 
wonderful  role  model  for  any  Judge  because  he  was 
widely  recognized  as  a  man  of  impeccable  integrity  and 
highly  respected  for  his  scholarly  opinions  and  his 
fairness . 

Which  law  review  article  or  book  has  most  Influenced 
your  view  of  the  law? 

Clearv  and  Graham  Handbook  of  Illinois  Evidence. 


What  role  do  you  think  legislative  history  --by  which 
I  mean  the  various  committee  reports,  hearing 
ttanscripts  and  floor  statements  --  should  play  in  the 
interpretation  of  the  text  of  a  statute? 

I  believe  legislative  history  should  play  only  a  slight 
role  in  the  interpretation  of  the  text  of  a  statute.   I 
believe  a  Judge  should  look  first  to  the  language  of 
the  statute  in  order  to  see  if  the  clear  meaning  can  be 
gleaned  from  the  words  used.   Next  a  Judge  should 
review  the  decisions  of  the  United  States  Supreme  Court 
and  the  applicable  Court  of  Appeals  to  see  if  the  same 
or  similar  language  has  been  construed.   If  ao,  the 
Judge  should  follow  those  precedents  or  analogize  from 
them.   If  those  methods  of  construction  fail,  then  the 
Judge  may  wish  to  review  the  legislative  history.   The 
danger,  however,  is  that  the  stated  legislative  history 
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may  be  incomplete  or  inaccurate.   Consequently.  I  feel 
that  the  legislative  history  should  be  used  spa^ringly 
in  statutory  construction. 
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PRSPQNSRS  OP  JRiVWME  E.  SCOTT  TO 
OUESTIONS  FROM  SENATOR  SESSIONS 


Which  current  U.S.  Supreme  Court  Justice  do  you  moat 
admire  and  why? 

I  admire  Justice  Stephen  Breyer.   I  saw  an  interview  of 
Justice  Breyer  on  television  about  one  year  ago  when  he 
was  conducting  a  seminar  for  law  students  on  the 
Constitution.   From  his  remarks,  it  was  apparent  that 
he  views  the  Constitution  with  a  sense  of  reverence  and 
his  own  presence  on  the  Supreme  Court  with  a  sense  of 
humility  and  commitment. 

In  your  personal  legal  opinion,  what  is  the  greatest 
Supreme  Court  decision  in  the  last  thirty  years?   What 
is  the  worst  Supreme  Court  decision  in  the  last  thirty 
years? 

Best  Deciaion:   Maryland  v.  Craig.  497  U.S.  836  (1990). 
I  picked  this  decision  because  I  recall  from  my  years 
as  a  prosecuting  attorney  a  number  of  cases  where  young 
victims  of  sexual  assault  were  so  traumatized  at  the 
thought  of  face-to-face  contact  with  the  accused  that 
they  simply  could  not  testify.   Those  cases  were  either 
compromised  or  lost .   I  believe  the  Court  in  Maryland 
V,  Craig  protected  both  the  right  of  the  accused  to 
meaningful  confrontation  and  at  the  same  time,  in 
certain  limited  cases  where  the  reliability  of  the 
testimony  is  otherwise  assured,  approved  a  procedure 
that  will  enable  these  important  cases  to  be  tried.   In 
response  to  Maryland  v.  Craig,  the  people  of  Illinois 
voted  to  amend  their  State  Constitution,  which  had 
previously  required  face-to-face  confrontation.  In 
order  to  avail  themselves  of  the  procedures  approved  in 

Worst  Deciaion:    Aguilar  v.  Felton.  473  US  402  (1995) . 
The  predicate  reasoning  underlying  Aauilar  was  faulty, 
as  the  Supreme  Court  recently  recognized  in  Aaoptini  v. 
Felton.  117  Set.  1997  119S1)  .      Aaoeciini  overruled  Aauilar  v. 
Felton. 
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RBSPOMSRS    OF    JEANNE    E.     SCOTT    TO 
OITT.gTIQWS    FROM    SEKT^TOP     RRSSTONS 

3.  In  your  personal  legal  opinion,  ie  the  1995  Habeas 
Corpus  Reform  Legislation  constitutional? 

In  Felker  v.  Turpin.  518  US  651  (1996) ,  the  1995  Habeas 
Corpus  Reform   legislation  was  upheld.   I  would  follow  the 
decision  of  the  United  States  Supreme  Court  and  any 
precedents  of  the  Courts  of  Appeal. 

4.  If  confirmed,  you  will  preside  over  many  employment 
discrimination  cases  as  a  federal  judge.   In  a  suit 
challenging  a  government  racial  preference,  quota,  or 
set-aside,  will  you  follow  the  1995  Adarand  v.  Peyi^ 
decision  and  subject  that  racial  preference  to  the 
strictest  scrutiny? 

Yes. 

5.  In  your  personal  legal  opinion,  how  difficult  is  it  for 
any  government  program  or  statute  to  survive  strict 
scrutiny? 

The  strict  scrutiny  test  is  the  highest  standard  for 
any  program  to  meet.  Consequently,  it  will  be  very 
difficult  for  any  government  program  to  meet  this  test. 
Whether  a  particular  government  program  can  survive 
that  test  will,  of  course,  turn  on  the  facts  in  the 
particular  caea . 

6.  Do  you  believe  that  the  California  Civil  Rights 
Initiative  violates  any  federal  or  state  constitutional 
provision? 

I  believe  the  9th  Circuit  Court  of  Appeals,  in 
Coal?.tion  for  Economic  Eouity  v.  Wilson.  122  P.  3d  692, 
has  upheld  the  constitutionality  of  the  California 
Civil  Rights  Initiative.   I,  of  course,  would  follow 
the  precedents  of  the  Courts  of  Appeal  and  the  Supreme 
Court . 

7.  As  a  matter  of  constitutional  law,  do  you  believe  that 
voter  referenda  should  be  scrutinized  more  closely  by 
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RESPONSES  OF  JEANNE  E.  SCOTT  TO 
QUESTIONS  OF  SENATOR  SESSIONS 


the  judiciary  than  laws  enacted  by  legislatures? 

,,,   No.   I  believe  Judges  should  use  the  same 

constitutional  standard  in  evaluating  laws  passed  by 
legislatures  and  laws  enacted  by  voter  referenda. 

8 .    Do  you  believe  that  Congress  has  the  power  under 

Article  III  to  limit  the  jurisdiction  of  the  lower 
federal  courts,  provided  it  does  so  in  an  otherwise 
constitutional  fashion? 


Yes,  Congress  has  certain  power  under  Article  III  to 
limit  the  jurisdiction  of  the  lower  federal  courts, 
provided  that  the  provisions  of  the  Constitution  are 
not  abrogated.  Congress  can,  for  example,  determine 
the  amount  which  must  be  at  issue  before  the  federal 
court's  diversity  jurisdiction  applies. 

9.  Last  year,  Congress,  using  its  power  under  Article  III, 
restricted  the  discretion  of  the  lower  federal  courts 
to  micro-manage  state  prisons  when  it  passed  the  Prison 
Litigation  Reform  Act.   In  your  personal  legal  opinion, 
ia  the  Prison  Legal  Reform  Act  constitutional? 

The  Prison  Litigation  Reform  Act  has  been  followed  by 

the  Court  of  Appeals  for  my  district  in  Zehner  v. 
Trigg.  133  F3d  459  (7th  Cir.,  1997).   I  will  follow  the 
precedents  of  the  Seventh  Circuit. 

10.  In  your  personal  legal  opinion,  is  the  death  penalty 
cons  t  i  tut  i  onal ? 

The  United  States  Supreme  Court  has  upheld  the  death 
penalty  as  constitutional,  and  I  accept  those 
precedents  and  will  follow  them. 

11.  Would  you  personally  be  reluctant  to  impose  or  uphold 
the  death  penalty? 
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RESPONSES  OF  JEANNK  E.SCOTT  TO 
OOFSTIONS  FROM  SENATOR  SESSTOWS 


As  an  Illinois  State  Court  Judge,  I  have  handled  death 
penalty  cases.   I  have  followed  the  law  with  regard  to 
those  caaes  over  which  I  presided,  and  I  would  likewise 
follow  the  death  penalty  precedents  if  confirmed  as  a 
Federal  District  Court  Judge.   1  have  no  reluctance  in 
following  the  law  on  this  issue. 
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RESPONSES  OF  JEANNE  E.  SCOTT  TO  THE 
OUESTIONS  FROM  SENATOR  THURMOND 

A  former  Supreme  Court  justice  once  expressed  his  view  of  Constitutional  Interpretation 
as  follows:  "We  look  to  the  history  of  the  time  of  framing  of  the  Constitution  and  to 
intervening  history  of  interpretation.  But  the  ultimate  question  must  be,  what  do  he 
words  of  the  text  mean  in  our  time."  Do  you  agree  with  this  statement?  Please  explain. 

No,  I  do  not  agree  with  the  above  statement.  The  words  of  the  Constitution  do  not  change 
from  era  to  era,  and  there  should  be  consistency  in  the  mterpretation  of  them. 

What  role  to  you  believe  judges  have  in  developing  public  policy  through  case  law  when 
the  legislature  repeatedly  fails  to  address  important  matters? 

I  don't  believe  it  is  the  role  of  the  judiciary  to  develop  public  policy,  whether  the 
legislature  repeatedly  fails  to  address  important  matters  or  not.  That  is  the  role  of  the 
legislative  branch  of  government.  Judges  should  confine  themselves  to  following  the  law 
and  applying  the  law  to  the  facts  in  a  particular  case. 

As  you  probably  know,  Federal  Rule  of  Civil  Procedure  1 1  permits  Federal  judges  to 
impose  saiictions  against  attorneys  for  unwarranted  claims  or  representations  made  in 
their  pleadings.  Some  say  this  rule  is  an  important  tool  forjudges,  while  others  believe  it 
discourages  htigants  from  testing  the  boundaries  of  existing  law.  WJiat  is  your  opinion  of 
Rule  IP 

I  do  believe  that  Federal  Rule  1 1  of  Civil  Procedure  is  an  important  rule  to  permit  the 
Court  TO  impose  sanctions  when  warranted  in  order  to  assure  the  steady  progress  of  the 
Court's  work  and  to  limit  the  filing  of  frivolous  pleadings  that  cannot  be  substantiated 
Since  the  Rule  does  not  apply  to  bonafide  arguments  for  the  extension  or  modification  of 
existing  law,  I  do  not  think  it  inhibits  litigants  from  testing  the  boundaries  of  the  law. 
Based  on  my  knowledge  of  the  members  of  the  bar  who  practice  in  the  Courts  of  Central 
Illinois,  1  am  hopeful  that  Rule  1 1  would  need  to  be  invoked  only  sparingly. 

Do  you  have  any  personal  objections  to  the  death  penalty  that  would  cause  you  to  be 
reluctant  to  impose  or  uphold  a  death  sentence  in  a  criminal  case? 

No.  As  an  lUinois  State  Court  Judge,  I  have  handled  death  penalty  coses.  I  have  followed 
the  law  with  regard  to  those  cases  over  which  I  presided,  and  I  would  likewise  follow  the 
death  penalty  precedents  if  confirmed  as  a  Federal  District  Court  Judge.  I  have  no 
reluctance  in  following  the  law  on  this  issue. 


lOli 


Page  Two 

Responses  of  Jeanne  E.  Scott  to  the 

Questions  from  Senator  Thurmond 

5.  What  is  your  view  of  mandatory  minimum  criminal  sentences,  and  would  you  have  any 
reluctance  to  impose  them  as  a  Federal  judge? 

It  is  withm  the  power  of  the  legislative  branch  of  government  to  enact  laws  which  carry 
mandatory  minimum  criminal  sentences,  and  Judges  should  follow  them.  I  would 
have  no  reluctance  to  impose  them  if  I  were  a  Federal  judge;  I  have  imposed  mandatory 
minimum  sentences  and  followed  the  law  of  Illinois  in  my  current  role  as  a  State  Court 
Judge. 

6.  As  you  probably  know,  the  sentencing  of  criminal  defendants  in  Federal  court  is 
conducted  under  the  Federal  Sentencing  Guidelines.  Some  argue  that  the  Guidelines  do 
not  provide  enough  flexibility  for  the  sentencing  judge.  What  is  your  view  of  the  Federal 
Sentencing  Guidelines  and  their  application? 

I  accept  that  the  Federal  Sentencing  Guidelines  are  part  of  the  law  which  I,  as  a  Federal 
Judge,  would  be  sworn  to  uphold.  I  intend  to  follow  them  as  conscientiously  as  possible. 

7.  What  do  you  believe  was  the  most  significant,  or  at  least  was  one  of  the  most  significant, 
Supreme  Court  decisions  in  the  past  half  century  and  why? 

I  believe  that  Gideon  v.  Wainwneht.  372  U.S.  335  (1963)  was  one  of  the  most  significant 
Supreme  Court  opinions  of  the  last  fifty  years.  That  decision  made  meaningful  the 
Constitutional  right  to  counsel  to  those  who  faced  prison  sentences  and  who  were  too 
poor  to  have  an  attorney.  The  right  to  counsel  is  one  of  the  hallmarks  of  our  legal  system, 
and  I  believe  the  Supreme  Court  in  Gideon  strengthened  our  legal  system  by  committing 
it  to  fairness  in  guaranteeing  the  right  to  legal  representation  to  indigent  accused  felons. 
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RESPONSE  OF  JUDGE  GERALD  BRUCE  LEE 

TO  WRITTEN  QUESTIONS  FROM 

SENATOR  STROM  THURMOND 

1.  A  former  Supreme  Court  justice  once  expressed  his  view  of 
Constitutional  interpretation  as  follows:  "  We  look  to  the  history  of  the  time  of 
framing  of  the  Constitution  and  to  intervening  history  of  interpretation.  But 
the  ultimate  question  must  be,  what  do  the  words  of  the  text  mean  in  our  time." 
Do  you  agree  with  this  statement?  Please  explain- 
No.  The  Constitution  is  the  supreme  law  of  the  land.  The  United  States 

Supreme  Court  is  the  final  arbiter  of  constitutionaJ  law.  Judges  must  give 
appropriate  consideration  to  the  judicial  doctrine  of  stare  decisis.  Stare  decisis 
requires  that  a  court  adhere  to  precedents  in  order  to  insure  stability  in  the  law.  I  do 
not  agree  with  the  idea  that  current  members  of  the  Supreme  Court  may  revisit  the 
Constitution  and  decide  what  they  think  the  words  of  the  text  mean  in  our  time 
without  regard  for  precedent.  The  evolution  of  constitutional  law  is  not  without 
instances  where  the  words  of  the  Constitution  have  been  reinterpreted  to  take  into 
accoiuit  developments  in  the  law.   Such  changes,  for  example,  have  been  as  a  result 
of  amendments  to  the  Constitution.  Additionally,  the  Supreme  Court  has  from  time 
to  time  overruled  precedents  in  interpreting  the  Constitution.  As  a  District  Court 
judge  interpreting  the  text  of  the  Constitution,  I  would  accord  the  highest  degree  of 
deference  to  the  text  of  the  Constitution,  and  applicable  Supreme  Court,  and  Circuit 
Court  precedents. 

2.  What  role  do  you  believe  judges  have  in  developing  public  policy  through 
case  law  when  the  legislature  repeatedly  fails  to  address  important  matters? 

A  judge's  role  is  to  adjudicate  the  case  or  controversy  before  the  court  and  to 
render  a  ruling  that  concludes  the  dispute.  It  is  not  the  judge's  role  to  develop 
public  policy,  whether  or  not  the  legislature  has  acted  with  respect  to  an  issue.  I 
believe  that  the  legislature  is  responsible  for  enacting  the  laws.  As  a  Federal  judge 
presented  with  a  case  where  the  legislature  had  not  addressed  an  issue.  I  would 
endeavor  to  follow  the  existing  precedents  and  statutes  and  render  a  ruling  in  that 
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3.  As  you  probably  know.  Federal  Rule  of  Civil  Procedure  II  permits 
Federal  judges  to  impose  sanctions  against  attorneys  for  unwarranted  claims 
or  representations  made  in  their  pleadings.   Some  say  tiiis  rule  is  an  important 
tool  for  judges  while  others  believe  it  discourages  litigants  from  testing  the 
boundaries  of  existing  law.  What  is  your  opinion  of  Rule  11? 

Rule  1 1  requires  that  a  lawyer  conduct  a  reasonable  inquiry  into  the  law  and 
facts  underlying  a  claim  before  it  is  filed  or  maintained  in  court.  The  Rule  is 
intended  to  protect  individuals  and  the  courts  from  an  abuse  of  the  judicial  process 
and  to  insure  that  judicial  resources  are  available  for  legitimate  claims.  Where  the 
Court  finds  an  abuse  under  Rule  1 1 ,  the  judge  may  impose  a  variety  of  sanctions 
including  limiting  a  party's  proof  and  requiring  payment  of  attorneys  fees  incurred  in 
the  defense  of  spurious  lawsuits. 

I  do  not  believe  that  Rule  1 1  inhibits  creative  advocacy  of  novel  claims  or 
facts.  When  a  lawyer  has  a  novel  theory  or  claim,  Rule  1 1  allows  such  claims  to  be 
advanced  provided  that  the  claim  is  well-grounded  in  fact  and  warranted  by  existing 
law  or  a  good  faith  argument  for  extension,  modification,  or  reversal  of  existmg  law. 

4.  Do  you  have  any  personal  objections  to  the  death  penalty  that  would 
cause  yon  to  be  reluctant  to  impose  or  uphold  a  death  sentence  in  a  criminal 
case? 

No. 

5.  What  is  your  view  of  mandatory  minimum  criminal  sentences,  and 
would  you  have  any  reluctance  to  impose  them  as  a  Federal  judge? 

I  think  that  mandatory  minimum  sentences  represent  a  legislative  judgment 
that  certain  types  of  crimes  warrant  mandatory  periods  of  incarceration.  Mandatory 
mmimum  sentences  exist  in  state  and  federal  courts  for  very  serious  offenses. 
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If  I  were  a  Federal  judge,  I  would  have  no  reluctance  to  follow  the  law  and 
impose  oiandatory  minimum  sentences. 

6.  As  you  probably  know,  the  sentencing  of  criminal  defendants  in  Federal 
court  is  conducted  under  the  Federal  Sentencing  Guidelines.  Some  argue  that 
the  Guidelines  do  not  provide  enough  flexibility  for  the  sentencing  judge. 
What  is  your  view  of  the  Federal  Sentencing  Guidelines  and  their  application? 

The  Federal  Sentencing  Guidelines  were  intended  to  reduce  unwarranted 
disparity  between  ciimioal  sentences  imposed  on  offenders  and  to  structure  trial 
judges'  discretion.  I  think  the  purpose  of  the  Guidelines  is  laudatory.  Fairness 
requires  that  similar  criminal  conduct  warrants  similar  punishment.  As  a  Federal 
judge.  I  would  adhere  to  the  Guidelines. 

7.  What  do  you  believe  was  the  most  significant,  or  at  lease  one  of  the  most 
significant,  Supreme  Court  decisions  in  the  past  half  century  and  why? 

Brown  v    Board  of  Education.  347  U.S.  483  (1954)  was  the  most  significant 
Supreme  Court  decision  m  the  past  half  century  because  it  held  that  de  facto  and 
dejure  government  sanctioned  racial  discrimination  in  public  education  was 
unconstitutional.  The  Brown  case  furthered  educational  opportunities  for  nunorities 
and  school  integration  advanced  Amcnca  as  a  nation  closer  to  the  ideal  of,  t 
pluribus  unum  "out  of  many,  one." 


1015 

RESPONSE  OF  JUDGE  GERALD  BRUCE  LEE 

TO  WRITTEN  QUESTIONS  FROM 

SENATOR  CHARLES  GRASSLEY 

1.        Judge  Lee,  would  you  explain  your  role  in  obtaining  a  court  order 
stopping  an  organization  Trom  distributing  voter  guides?  Many,  if 
not  most,  would  argue  that  distributing  voter  guides  is  a 
constitutional  exercise  of  political  speech. 

a.       What  was  your  rationale  for  seeking  this  court  order? 

I  agree  that  the  distribution  of  literature  like  a  voter  guide  is  a 
constitutional  exercise  of  free  speech  protected  by  the  Constitution.  As  a 
private  attorney,  in  the  late  1980s,  I  represented  Ms.  Linda  "Toddy"  Puller,  a 
candidate  for  the  Virginia  House  of  Delegates,  and  the  Democratic  Party  of 
Virginia  seeking  an  injunction  under  the  Virginia  election  laws  enjoining  the 
distribution  of  materials  that  purported  to  be  voter  guides.  My  clients  asserted 
that  the  materials  were  illegal  under  the  Virginia  Fair  Election  Practices  Act, 
Virginia  Code  Section  24.1-251,  «/.  jeg.  [repealed  in  1993].  The  materials 
were  being  distributed  in  the  district  where  Ms.  Puller  was  a  candidate  in  the 
days  prior  to  the  1 989  general  election. 

My  recollection  is  that  Ms.  Puller  asserted  that  the  so-called  "voter 
guide"  was  in  fact  her  opponent's  or  some  unidentified  source's  campaign 
literature,  which  unlawfully  circumvented  the  Virginia  election  laws.  The 
materials  did  not  comply  with  Virginia  election  law  in  that  the  author  of  the 
documents  had  not  made  the  required  filing  with  the  Board  of  Elections  and 
did  not  disclose  on  the  face  of  the  "voter  guide"  that  it  was  authorized  or 
issued  by  a  named  group  or  individual  properly  registered  with  the  Board  of 
Elections.  The  rationale  I  presented  on  behalf  of  my  client  was  that  the  illegal 
distribution  of  this  material  caused  my  clients  to  suffer  irreparable  harm 
warranting  the  granting  of  an  injunction.  The  Fairfax  Circuit  Court  granted 
our  petition  and  issued  an  injunction  enjoining  the  illegal  distribution  of  this 
material.  Sfifi  Jordahl  v.  Democratic  Pai^  of  Virginia.  122  F.3d  192  (4th  Cir. 
1 997)  [This  is  not  my  case,  but  it  contains  a  discussion  of  the  Puller  case  in 
1989.]    Neither  the  Virginia  Supreme  Court  nor  any  federal  coun  have 
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declared  the  current  statute  unconstitutional.  S££  Jorda^),  idL 

b.       What  other  limitations  on  political  speech  do  you  support? 

I  do  not  believe  that  there  should  be  any  limits  on  a  citizen's  right  to 
engage  in  constitutionally  protected  political  speech. 
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1.  Which  Supreme  Court  Justice,  past  or  present,  do  you  most 
admire,  and  why? 

I  most  admire  two  Supreme  Court  Justices,  the  late  Justice  Thurgood 
Marshall  and  Justice  Sandra  Day  O'Connor,  without  regard  to  their  particular 
judicial  philosophy  or  opinions.  I  admire  these  Justices  because  of  their 
personal  history  oiF  overcoming  obstacles  and  their  accomplishments  in  their 
personal  lives  prior  to  becoming  members  of  the  Supreme  Court. 

2.  What  Judge  or  Justice  has  most  influenced  your  thinking 
concerning  the  constitutional  separation  of  powers,  and  why? 

None.  As  a  state  court  trial  judge,  I  have  not  had  the  occasion  to  follow 
with  any  regularity  the  decisions  of  the  Supreme  Court  concerning  separation 
of  powers  issues.  As  a  federal  judge,  I  would  carefully  adhere  lo  precedents 
of  the  Supreme  Court.  United  Slates  Court  of  Appeals  for  the  Fourth  Circuit 
and  examine  other  Circuits  in  rendering  decisions.  I  further  acknowledge  that 
there  axe  three  distinct  branches  of  government,  legislative,  executive  and 
judicial  departments,  each  with  its  own  powers.    Article  1  of  the  United  States 
Constitution  vests  in  the  United  States  Congress  all  legislative  power 
delegated  to  the  federal  government  I  start  there  in  analyzing  a  constitutional 
question  and  presume,  as  I  must  under  the  law.  that  Congressional  legislative 
enactments  come  to  federal  courts  cloaked  in  the  presumption  that  they  are 
constitutional  and  must  be  upheld. 

3.  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

The  responsibility  of  a  trial  judge  is  to  render  decisions  consistent  with 
the  United  States  Constitution,  Acts  of  Congress,  the  existing  controlling 
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precedents  of  the  United  States  Supreme  Court  and  the  Circuit  Courts  of 
Appeals.  I  do  not  believe  there  is  any  inherent  or  implied  discretion  for  a  trial 
judge  to  create  law  or  to  identify  new  causes  of  action  or  implied  rights  in  the 
Constitution  or  other  laws.  Having  said  that,  the  term  "discretionary  judicial 
power"  means  that  there  are  certain  areas  of  the  law  in  which  it  is  within  the 
sound  reasoned  decision  making  power  of  the  judge  to  enter  an  order  or  to 
direct  matters  within  the  courts.  The  areas  that  come  to  mind  concerning 
judicial  discretion  include:  controlling  the  conduct  and  incidents  of  trial, 
making  evidentiary  rulings  within  the  Federal  Rules  of  Evidence,  making 
decisions  within  the  Federal  Rules  of  Civil  Procedure,  imposing  a  sentence 
with  the  parameters  of  the  Federal  Sentencing  Guidelines,  and  applicable 
statutes  or  case  law. 

4.       Which  Judge  has  served  as  a  model  for  the  way  you  would  want  to 
conduct  yourself  as  a  Judge,  and  why? 

Judge  Thomas  A.  Middleton,  retired  judge  from  the  Fairfax  Circuit 
Court  in  Virginia,  is  a  model  for  the  kind  of  judge  I  strive  to  be.  I  admire  and 
strive  to  emulate  Judge  Middleton  for  several  reasons. 

First,  Judge  Middleton  always  comported  himself  as  a  "gentleman 
judge"  in  court.  He  was  a  fair,  but  firm  judge.  Although  Judge  Middleton 
maintained  control  of  his  courtroom,  he  was  always  patient,  dignified,  and 
courteous  to  all  who  appeared  before  him. 

Second,  Judge  Middleton  was  always  prepared  on  the  issues  and  the 
law.  Oneof  the  hallmarks  of  a  good  trial  judge  is  preparatiorL  Anyone 
appearing  before  Judge  Middleton  could  rightfully  anticipate  that  he  had  read 
the  briefs  and  authorities  and  considered  them  beforehand. 

Third.  Judge  Middleton  v^s  fair  and  unbiased.  He  had  a  way  of  letting 
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the  litigants  know  that  he  had  considered  their  point  of  view.  If  he  rejected  a 
particular  point  of  view,  he  explained  the  rationale  for  doing  so.  His  approach 
made  the  litigants  feci  that  they  had  been  heard,  even  if  they  did  not  prevail  in 
court 

Finally,  Judge  Middleton  was  very  circumspect  in  making  his  rulings. 
When  I  was  a  new  judge,  he  counseled  me  by  giving  me  the  following  advice: 
when  making  a  ruling,  be  considerate  of  the  parties;  be  decisive,  that  is.  make 
up  your  mind  and  rule  on  the  case,  rule  succinctly,  and  be  careful  what  you 
say.  because  you  can  hurt  people  unnecessarily;  render  a  judgment  on  the  case 
presented  to  you  without  regard  to  things  not  pertinent  to  the  case;  do  not 
make  statements  about  matters  not  before  you  as  a  judge;  and  do  the  best  you 
can  and  move  on. 

I  am  guided  by  this  advice  as  I  conduct  myself  in  court. 

5.       What  law  review  article  or  book  has  influenced  your  view  of  the 
law? 

None.  My  view  of  the  law  has  been  shaped  by  my  experiences  as  a  trial 
lawyer  for  15  years  and  as  a  trial  judge  for  6  years.  The  sum  of  my  experience 
with  the  law  influences  me  to  respect  precedent,  to  exercise  restraint  in 
judicial  decision  making,  to  balance  the  legal  considerations  as  best  as  I  can, 
and  then  to  render  a  fair  and  impartial  decision. 
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6.       What  role  do  you  think  legislative  history—by  which  I  mean  the 
various  committee  reports,  hearing  transcripts  and  floor 
statements— should  play  in  the  interpretation  of  the  text  of  a 
statute? 

Legislative  history  is  not  controlling  in  the  interpretation  of  a  statute  and 
should  be  considered  by  the  judge  as  a  last  resort  in  interpreting  a  statute 
where  there  is  ambiguiQ'.  In  my  opinion,  a  judge  should  consider  legislative 
history  only  in  seeking  to  ascertain  the  context  for  interpretation  of  words  in 
the  face  of  ambiguous  terms  in  a  statute.  The  court  must  be  very  careful  when 
reviewing  legislative  history,  committee  reports,  and  floor  statements  because 
these  documents  were  made  as  a  part  of  the  legislative  process  and  poUtics. 
and.  not  for  judicial  construction  of  the  law    Many  times  "legislative  history" 
is  a  submission  of  a  statement  by  a  legislator  to  a  hearing  he  or  she  never 
attended.  The  value  of  legislative  reports  must  be  measure  against  an 
extremely  limited  backdrop. 

I  will  follow  the  law  regarding  the  rules  of  statutory  construction. 
Rules  of  statutory  construction  require  a  judge  to  read  the  statute  using  the 
plain  meaning  of  the  words  to  interpret  the  law.  The  judge  must  consider 
controlling  precedents  or  analogous  judicial  decisions  imder  the  statute. 
Additionally,  in  my  case,  if  I  am  confirmed  as  a  United  States  District  Judge 
in  Virginia.  I  will  follow  controlling  or  analogous  precedent  of  the  United 
States  Court  of  Appeals  for  the  Fourth  Circuit,  and  review  other  Circuit 
decisions  and  relevant  District  Court  decisions. 
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1.       Which  current  U.S.  Supreme  Court  Justice  do  you  admire  most 
and  why? 

I  most  admire  two  Supreme  Court  Justices,  the  late  Justice 
Thurgood  Marshall  and  Justice  Sandra  Day  O'Connor,  without  regard  to  their 
particular  judicial  philosophy  or  opinions.  I  admire  these  Justices  because  of 
their  personal  history  of  overcoming  obstacles  and  their  accomplishments  in 
their  personal  lives  prior  to  becoming  members  of  the  Supreme  Court. 


2.  In  your  personal  legal  opinion,  what  is  the  greatest  Supreme  Court 
decision  in  the  last  thirty  years?  What  is  the  worst  Supreme  Court 
decision  in  the  last  thirty  years? 

The  greatest  decision  of  the  Supreme  Court  in  recent  years  is  Daubert  v 
Merrell  Dow  Pharm  .  Inc.   509  US,  579  (1993).  This  decision  will  have 
considerable  impact  in  the  court's  consideration  of  the  place  of  emerging 
technology  and  science  in  the  courtroom.  Under  Daubert.  the  trial  judge 
performs  a  gate-keeping  function  applying  a  carefully  constructed  test  to 
ascertain  the  admissibility  of  evidence  and  opinions  regarding  scientific 
evidence. 

I  caimot  think  of  a  decision  that  I  consider  the  worst  Supreme  Court 
decision  in  the  last  thirty  years.  As  a  general  practitioner  before  I  became  a 
judge  and  as  a  state  trial  judge,  I  have  not  had  the  occasion  to  consider 
Supreme  Court  cases  except  as  to  considering  the  rule  of  law  pronounced  or 
how  it  impacted  my  caseload.  In  this  century,  the  case  of  Dred  Scott  stands 
out  as  the  worst  Supreme  Court  decision. 
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3.  In  your  persooal  legal  opinion,  is  the  1995  Habeas  Corpus  Reform 
legislation  constitutional? 

Yes.      The  United  States  Supreme  Court  has  upheld  the  Antiterrorism 
and  Effective  Death  Penalty  Act  from  constitutional  attack  in  Felker  v.  Turpi t 
518  U.S.  651(1996). 

4.  If  cooflmicd,  you  will  preside  over  many  employment 
discrimination  cases  as  a  judge. 

In  a  suit  challenging  a  government  racial  preference,  quota,  or  set> 
aside,  will  you  follow  the  1995  Adarand  v.  Pena  decision  and 
subject  that  racial  preference  to  the  strictest  judicial  scrutiny? 

Yes. 

5.  la  your  personal  legal  opinion,  how  difficult  is  it  for  any 
government  program  or  statute  to  survive  strict  scrutiny? 

It  is  extremely  difUcuIt  for  racial  preference  based  governmental  action 
to  survive  the  strict  scrutiny  test.  As  I  understand  the  Adarand  v  Pena 
decision,  all  racial  classifications  imposed  by  federal,  state,  or  local 
government  must  be  analyzed  by  the  reviewing  court  under  strict  scrutiny. 
Such  classifications  by  race  are  constitutional  only  if  they  are  narrowly 
tailored  measures  that  further  compelling  government  interests, 
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6.  Do  yon  believe  that  the  California  Civil  Rights  Initiative  violates 
any  federal  or  state  constitutional  provision? 

The  Ninth  Circuit  in  CoaHtion  for  Economic  Equity  v    Wilson   122 
F.3d  692.  cert,  denied.  118  S.Ct.  397  (1997)  has  analyzed  the  California  Civil 
Rights  Initiative  and  several  constitutional  challenges  to  it  and  held  that  the 
Act  does  not  violate  any  federal  or  state  constitutional  provision.  I  do  not 
disagree  with  the  analysis  of  this  decision. 

7.  As  a  matter  of  constitutional  law,  do  you  believe  that  voter 
referenda  should  be  strictly  scrutinixed  more  closely  by  the 
judiciary  than  laws  eoacted  by  legislatures? 

No.  Legislation,  whether  initiated  by  voter  referendum  or  legislative 
enactments  come  before  the  Court  cloaked  in  a  presumption  of 
constitutionality  and  is  subject  to  the  same  level  of  judicial  scrutiny. 

8.  Do  you  believe  that  Congress  has  the  power  under  Article  in  to 
limit  the  jurisdiction  of  the  lower  federal  courts,  provided  it  does  so 
in  an  otherwise  constitutional  fashion? 

Yes.  Under  Article  HI  of  the  Constitution,  the  federal  court's 
jurisdiction  is  limited  to  cases  or  controversies  arising  under  the  Constitution 
or  federal  statutes.  As  Congress  may  modify  or  create  statutes,  it  has  the 
responsibility  to  set  forth  the  forum  for  litigation  of  disputes  arising  under 
constitutional  legislative  enactments. 
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9.  Last  year,  Congress,  using  its  power  under  Article  m,  restricted 
the  discretion  of  the  lower  federal  courts  to  micro-manage  state 
prisons  when  it  passed  the  Prison  Litigation  Reform  Act. 

In  your  personal  legal  opinion,  is  the  Prison  Legal  [Litigation] 
Reform  Act  constitutional? 

The  Prison  Litigation  Reform  Act  has  been  upheld  as  constitutiona] 
where  it  has  been  challenged  in  all  Circuits  except  the  Ninth  Circuit.  The 
Fourth  Circuit  has  upheld  the  statute  against  constitutional  challenges.  Roller 
iLGiiDH  107  F.3d  227  (4th  Cir.  1997);  Plyler  v  Nelson  100  F.3d  365  (4th 
Cir.  1996). 

10.  In  your  persona!  legal  opinion,  is  the  death  penalty  constitutional? 

Yes.  The  Constitution  contemplates  that  there  are  certain  crimes  so 
horrible  that  the  death  penalty  would  apply.  Federal  law  requires 
consideration  of  capital  punishment  in  extreme  cases  specifically  enumerated 
in  federal  statutes.  The  application  of  the  death  penalty  is  allowed  after  the 
Government  and  the  accused  receive  a  fair  trial  with  substantial  procedural 
and  substantive  rights.  In  such  cases,  a  jury  or  Judge  has  to  be  persuaded  by 
proof  beyond  a  reasonable  doubt  of  the  guilt  of  the  accused.  Further,  a  jury  or 
judge  has  to  engage  in  separate  consideration  of  whether  to  impose  the  death 
penalty. 

11.  Would  you  personally  be  reluctant  to  impose  or  uphold  the  death 
penalty? 

No.  The  Supreme  Court  has  held  that  the  death  penalty  is 
constitutional.  Indeed,  the  United  States  Constitution  has  references  to  capital 
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ofFenses  in  its  text    Virginia  has  the  death  penalty  for  certain  horrible  violent 
crimes  as  a  possible  penalty  if  the  jury  or  judge  deems  it  a  proper  punishment 
As  a  state  judge  and  as  a  federal  judge.  I  would  have  no  reluctance  to  uphold 
and  impose  the  ultimate  punishment,  the  death  penalty. 
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1.  Which  Supreme  Court  Justice,  past  or  present,  do  you  most  admire,  and  why? 

I  admire  Justice  Oliver  Wendell  Holmes,  Jr.  far  the  clarity,  cogency,  and  precision  of 
his  prose.  I  also  admire  the  second  Justice  Harlan,  for  his  judicial  lestraint,  incremental 
approach  to  the  law,  and  respect  for  the  prindplea  of  federalism. 

2.  What  Judge  or  Justice  has  most  influenced  your  thinking  concerning  the  constitutional 
separation  of  powers  and  why? 

The  second  Justice  Harlan  has  had  the  most  influence.  He  believed  the  constitutional 
separation  of  powers  established  a  structure  that  preserved  moderation  and  proportion 
in  the  exercise  of  government.  He  did  not  view  the  judiciary  as  the  ultimate  arbiter  of 
the  wisdom  of  legislative  policy.  His  respect  for  the  constitutional  limitation  on  judicial 
review  to  cases  or  controversies  is  reflected  in  his  belief  that  "roles  respecting  matters 
daily  arising  in  the  federal  courts  are  ultimately  likely  to  find  more  solid  formulation 
[on  a]  case-by-case  basis." 

3 .  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

The  discretion  of  the  judiciary  in  general,  and  federal  district  judges  in  particular,  is 
limited.  The  role  of  a  district  judge  is  to  decide  the  case  or  controversy  before  that 
judge,  based  on  the  facts  as  found  by  the  trier  of  fact  and  ibt  law  as  set  forth  in  fte 
Constitution  and  federal  statutes  as  construed  by  higher  courts.  A  judge  lacks 
discretion  to  make  policy,  decide  political  questions,  or  substitute  his  or  her  judgment 
for  that  of  elected  legislators. 

In  some  areas,  such  as  evidentiary  rulings,  the  law  affords  a  measure  of  discretion  to 
trial  judges.  That  discretion,  however,  is  limited  by  appellate  review,  and  a  decision  to 
admit  or  exclude  evidence  will  be  reversed  for  abuse  of  that  discretion. 

4.  Which  judge  has  served  as  a  model  for  the  way  you  would  want  to  conduct  yourself  as  a 
judge  and  why? 

My  model  is  the  judge  for  whom  I  clerked.  Judge  John  Minor  Wisdom  of  the  Fifth 
Circuit  Court  of  Appeals.  Appointed  by  President  Eisenhower,  he  had  served  nearly 
twenty  years  on  the  bench  when  I  cleited  for  him  in  197S  and  has  served  over  twenty 
since,  receiving  countless  accolades,  including  the  Presidential  Medal  of  Freedom. 
Lamar  Alexander,  former  Governor  of  Tennessee  and  former  Wisdom  law  deik,  has 
described  him  as  one  of  the  most  "broad-gauged"  men  he  has  ever  known. 
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Judge  Wisdom's  towering  intellect  and  rigorous  scholarship  have  been  amply 
documented  in  books  and  articles.  His  opinions  are  models  of  clarity,  intellectual 
honesty,  and  persuasiveness.  Like  all  his  clerks,  I  admire  his  mastery  of  the  English 
language  and  believe  my  own  writing  benefited  from  his  tutelage. 

As  his  clerk,  I  had  the  privilege  of  seeing  Judge  Wisdom  on  the  bench.  He  was  always 
engaged  and  attentive  to  the  arguments.  His  questions  were  designed  to  allow  the 
advocate  to  eoplain  his  position  —  never  to  intimidate  or  humiliate.  He  was  unfailingly 
courteous  to  all  in  the  courtroom. 

5 .  Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

My  view  of  the  law  has  been  informed  less  by  academic  writings  and  books  on  legal 
topics  than  by  my  own  experience  as  a  civil  litigator,  federal  prosecutor,  and  trial 
judge.  I  cannot  say  any  single  article  or  book  has  significantly  shaped  my  approach  to 
my  work  as  a  lawyer  or  judge. 

6.  What  role  do  you  think  legislative  history  ~  by  which  I  mean  the  various  committee 
reports,  hearing  transcripts  and  floor  statements  -  should  play  in  the  interpretation  of  the  text 
of  a  statute? 

The  interpretatioo  of  a  statute  begins  with  the  text  of  the  statute  itself.  The  text  should 
be  interpreted  in  a  way  consistent  with  common  usage  and  with  the  statutory  scheme  in 
which  the  text  appears. 

In  the  rare  case  in  which  review  of  the  text  and  the  statutory  scheme  itself  does  not 
definitively  reveal  the  statutory  meaning,  the  court  may  resort  to  legislative  history.  A 
recent  example  is  the  Supreme  Coun's  decision  in  Mu.<c«re|lo  v,  U.S..  in  which  the 
Court  was  required  to  detiermine  what  Congress  intended  when  it  imposed  a  five-year 
mandatory  minimum  penalty  on  one  who  "carries  a  firearm"  during  and  in  relation  to  a 
drug  trafficking  crime.  Because  the  term  "carries  firearms'  can  mean  both  carry  on 
one's  person  and  cany  in  a  vehicle,  the  Court  looked  to  the  legislative  history  for 
daiiiication.  It  found  nothing  to  suggest  Congress  intended  to  limit  the  term  "carry," 
and  found  support  in  the  statements  of  numerous  congressmen,  including  the  chief 
sponsor  of  the  bill,  that  the  provision  was  designed  'to  persuade  the  man  who  is 
tempted  to  commit  a  federal  felony  to  leave  his  gun  at  home. "  Accordingly,  the  Court 
interpreted  the  statute  to  include  the  carrying  of  firearmi  in  a  vehicle,  in  accordance 
with  what  it  determined  Congress  intended. 
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Answer  to  Question  from  Senator  DeWine  to  Noia  Manella. 
Noimnee  for  U.S.  District  Court,  Central  District  of  California 


Question: 

As  the  U.S.  Attorney  for  the  Central  District  of  California,  you  work  with  the  appellate 
unit  of  DOJ's  criminal  division  and  the  Solicitor  General's  Office  in  determining  whether  or 
not  to  seek  Supreme  Court  review  of  case*  from  the  Ninth  Circuit.  Would  you  please  dte  and 
describe  cases  in  which  you  recommended  Supreme  Court  review,  and  what  the  outcome  was 
in  the  S\q>reme  Court? 

Answer: 

The  following  are,  to  the  best  of  my  recollection,  the  cases  from  the  Ninth  Circuit 
decided  since  I  became  U.S.  Attorney,  in  which  my  office  has  recommended,  and  the  Solicitor 
General  has  sought,  Supreme  Court  review,  along  with  the  outcomes  of  those  cases  in  the 
Supreme  Court. 

1.  TTnited  States  v  y-Citement  Viden,  513  U.S.  64  (1994):  A  Ninth  Circuit  panel  held 
that  the  Protection  of  Children  Against  Sexual  Expkitation  Act  of  1977  (18  U.S.C.  2252)  is 
unconstitutional  on  its  face  because  (he  First  Amendment  mandates  that  a  statute  prohibiting 
the  distribution,  shipping  or  receipt  of  child  pornography  requires  knowledge  of  the  minority 
of  the  performers  as  an  element  of  the  crime  it  defmes.  The  Supreme  Court  reversed,  holding 
that  the  language  of  18  U.S.C.  2252(a)  does  not  omit  a  scienter  requirement  as  to  the  statute's 
"use  of  a  minor "  element.  Rather,  the  statute's  use  of  the  term  "knowingly"  extends  to  the  age 
of  the  performer. 

2.  Upirnrf  .Sfatec  V   Arm<trnnp,  517  U.S.  456  (1996):  An  ca  bailS panel  of  flie  Ninth 
Circuit  upheld  the  district  court's  discovery  order  in  a  case  alleging  selective  prosecution  in 
crack  cocaine  cases.  The  Supreme  Court  reversed,  reaffinning  the  principle  that  a  defendant 
seeking  discovery  on  a  claim  of  selective  prosecution  based  on  race,  must  make  a  threshold 
showing  that  the  government  has  declined  to  prosecute  similarly  situated  suspects  of  other 
races. 

3.  TTniteri  .Stat&t  v.  $40S,Q89.23.  518  U.S.  267  (1996):  A  pand  of  the  Ninth  Circuit 
held  that  forfeiture  of  currency  is  a  bar  under  the  Double  Jeopardy  Clause  to  a  later  criminal 
prosecution.  The  Supreme  Court  reversed,  holding  that  civil  in  ram  forfeitures  are  neither 
"punishment"  nor  criminal  for  purposes  of  the  Double  Jeopardy  Clause. 
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4.  ^mted  Statei  v  Keys  117  S.Ct.  1816  (1997):  An  fin  hanc  panel  of  the  Ninth 
Circuit  held  that  an  unobjected-to  jury  instruction  error  is  not  subject  to  the  plain  error  review. 
The  Supreme  Court  reversed  and  remanded  for  reconsideration  after  issuance  of  its  opinion  in 
Tfthnsnn  v.  United  States.  117  S-Q.  1544  (1997). 

5.  TTniteri  State*  v.  B^^alq^ian.  118  S.Ct.  2028  (1998):  A  Ninth  Circuit  panel  held  that 
the  forfeiture  of  currency  is  unconstitutional  under  the  Eighth  Amendment  when  the  crime  to 
which  the  forfeiture  is  tied  is  a  failure  to  report  currency  pursuant  to  31  U.S.C.  5316.  The 
Supreme  Court  did  not  adopt  the  reasoning  of  the  Ninth  Circuit,  but  in  a  5-4  decision,  upheld 
the  finding  that  the  forfeiture  was  excessive  under  the  Eighth  Amendment. 

6.  TTnited  States  V   Quails    140  F.3d  824  (9th  Cir.  1998):  An  fin  banc  panel  of  the 
Ninth  Circuit  reversed  a  defendant's  felon-in-possession  conviction,  holding  that  such 
conviction  is  precluded  when  state  law  permits  the  felon  to  carry  some  weapons,  not  including 
the  guns  whid)  were  the  subject  of  the  federal  conviction.  A  decision  was  made  to  seek 
Supreme  Court  review  in  the  event  the  Court  ruled  in  the  government's  favor  in  another  case 
already  pending  in  the  Court,  Caron  v.  United  States,  118  S.Ct.  2007  (1998).  Caion  was 
subsequently  decided  in  the  government's  favor,  and  a  petition  for  cbiL  has  been  filed  in 
Qualia. 

In  the  following  cases,  the  U.S.  Attorney's  Offtce  for  the  Central  District  of  California 
supported  the  recommendation  of  another  U.S.  Attorney's  office  to  seek  Supreme  Court 
review  of  an  adverse  decision  of  the  Ninth  Circuit,  review  was  sought,  and  the  case  was 
decided  by  the  Court. 

1.  TTnitBri  .States  v.  Mezranatto,  115  S.Ct.  797  (1995):  The  Supreme  Court  reversed  a 

Ninth  Circuit  panel  dedsion,  and  held  that  a  defendant's  agreement  to  waive  the  Federal 
Rules'  prohibition  against  the  use  of  plea  agreement  statements  for  Impeachment  at  trial  is 
enforceable  absent  any  showing  that  the  defendant  entered  into  the  agreement  unknowingly  or 
involuntarily. 

2.  United  Statci  v  Hyde,  117  S.Ct.  1630  (1997):  The  Supreme  Court  reversed  a  Ninth 
Cijcuit  panel  decision  and  held  that  a  defendant  who  entered  a  guilty  plea  pursuant  to  a  plea 
agreement  could  not  withdraw  his  plea  absent  a  "fair  and  just  reason. " 
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Answer*  to  Questions  Posed  by  Senator  Thurmond 

Nora  M.  Muiella,  Nominee 

United  Sutes  District  Court,  Centml  District  of  California 


Question  V. 

A  former  Supreme  Court  justice  once  expressed  his  view  of  Constitutional  interpretation 
as  follows:  "We  look  to  the  history  of  the  time  of  framing  of  the  Constitution  and  to  intenreoing 
histoiy  of  interpretation.  But  the  ultimate  question  must  be,  what  do  the  words  of  the  text  mean 
in  our  time."  Do  you  agree  with  this  statement?  Please  explain. 

Answer: 

1  agree  that  a  judge  looks  to  the  text  of  the  Constitution  to  determine  its  meaning  and  that 
the  words  are  of  paramount  importance.  To  the  extent  judges  are  required  to  apply  constitutional 
precepts  to  contemporary  £a.ct  situations,  they  must  necessarily  apply  the  words  "in  our  time." 
Courts  have  no  choice,  for  example,  but  to  construe  the  Fourth  Amendment's  prohibition  on 
unreasonable  searches  and  seizures  as  it  applies  to  searches  of  computers,  because  we  live  in  an 
age  of  computers.   This  does  not  mean,  however,  that  judges  are  firee  to  re-inteiprot  basic 
constitutional  principles  simply  because  they  may  be  required  to  apply  those  principles  to  &ctual 
situations  that  did  not  arise  when  the  Constitution  was  written. 

Question  2: 

What  role  do  you  believe  judges  have  in  developing  public  policy  through  case  law  when 
the  legislature  repeatedly  fails  to  address  important  matters? 

Answer: 

I  do  not  believe  it  is  the  role  of  judges  to  "develop  public  policy"  through  case  law  or 
otherwise,  regardless  of  whether  the  legislature  has  chosen  to  act. 

Question  3 : 

As  you  probably  know.  Federal  Rule  of  Civil  Procedure  1 1  permits  Federal  judges  to 
impose  sanctions  against  attorneys  for  unwarranted  claims  or  representations  made  in  their 
pleadings.   Some  say  this  rule  is  an  important  tool  for  judges,  while  others  believe  it  discourages 
litigants  irom  testing  the  boundaries  of  existing  law    What  is  your  opinion  of  Rule  11? 

Answer: 

From  my  experience  practicing  in  the  Central  District  of  California,  judges  appear  to  use 
Rule  1 1  sparingly  and  ^propriately,  and  I  have  seen  no  evidence  that  Rule  1 1  discourages 
litigants  from  testing  the  boundaries  of  existing  law. 
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Question  4: 

Do  you  have  any  personal  objections  to  the  death  penalty  that  would  cause  you  to  be 
reluctant  to  impose  or  uphold  a  death  sentence  in  a  crinunal  case? 

Answer 

I  have  no  personal  objections  to  the  death  penalty,  and  I  would  not  be  reluctant  to  impose 
or  uphold  a  death  sentence  in  a  criminal  case. 

Question  S : 

What  is  your  view  of  mandatory  minimum  criminal  sentences,  and  do  you  have  any 
reluctance  to  impose  them  as  a  Federal  judge? 

Answer. 

Congress  has  the  power  to  establish  sentences  for  federal  crimes,  including  mandatory 
minimum  prison  terms.  I  would  have  no  reluctance  to  impose  the  sentences  mandated  by 
Congress. 

Question  6: 

As  you  probably  know,  the  sentencing  of  criminal  defendants  in  Federal  court  is 
conducted  under  the  Federal  Sentencing  Guidelines.   Some  argue  that  the  Guidelines  do  not 
provide  enough  flexibility  for  the  sentencing  judge.  What  is  your  view  of  the  Federal  Sentencing 
Gthdelines  and  their  application? 

Answer: 

The  constitutionality  of  the  Sentencing  Guidelines  is  well  settled.  Moreover,  the 
Guidelines  are  not  inflexible;  they  do  provide  judges  with  limited  discretion  to  tailor  a  sentence  to 
the  criminal  and  the  crime.   As  a  judge,  I  would  follow  the  Sentencing  Guidelines. 

Question  7: 

What  do  you  believe  was  the  most  significant,  or  at  least  was  one  of  the  most  significant. 
Supreme  Court  decisions  in  the  past  half  century  and  why? 

Answer. 

Brown  v  Board  of  Education  stands  in  my  mind  as  one  of  the  most  important  Supreme 
Court  decisions  in  the  past  half-century    It  established  the  principle  of  equal  educational 
opportunity  for  all. 


1032 


&fvidRJ[SQIj|on 

District  Court 

Southern  Diftrict  of  Illinois 


SENATOR  THURMOND  OUISTIONS 

1.  A  fbrmer  Suprenie  Court  justice  once  expressed  his  view  of  Constitutional 
interpretation  as  fbllows;  '^e  look  to  the  history  of  the  time  of  framing  of  the 
Constitution  and  to  intervening  history  of  interpretation.  But  the  uhimate  question  must 
be,  what  do  the  words  of  the  text  mean  in  our  time."  Do  you  agree  with  this  statement? 
Please  explain. 

Should  I  be  conflrmcd  as  a  District  Court  judge  juid  confronted  with  a 
question  of  the  meaniog  of  a  provision  of  the  United  States  Constitution,  I  would 
look  to  the  plain  meaning  of  the  Constitution  and  the  interpretation  of  it  by  the 
Supreme  Court  and  Circuit  Courts.  IS  confirmed,  I  think  it  highly  unlikely  that  I 
would  ever  find  it  appropriate  to  look  beyond  the  plain  reading  of  the  Constitution. 
It  is  not  the  role  of  the  District  Court  judge  to  substitute  his  opinion  of  the  subject 
matter  of  the  Constitution  for  that  of  its  framers. 

2  What  role  do  you  believe  judges  have  in  developing  public  policy  through  case  law 

when  the  legislature  repeatedly  fails  to  address  important  matters? 

Judges  do  not  have  a  role  in  developing  public  policy.  If  the  legislature  fails 
to  regulate  something,  the  public  policy  is  that  it  should  not  be  regulated.  A  judge 
should  not  legislate. 

3 .  As  you  probably  know.  Federal  Rule  of  Civil  Procedure  1 1  permits  Federal  judges 

to  impose  sacctions  against  attorneys  for  umvaiTanted  claims  or  representations  made  in 
their  pleadings.  Some  say  this  rule  is  an  important  tool  for  judges,  while  others  believe  it 
discourages  litigants  from  testing  the  boundaries  of  existing  law?  What  is  your  opinion  of 
Rule  11? 

Rule  11  is  an  approprate  tool  for  a  district  judge  to  insure  that  litigants  and 
their  coonsd  remain  accountable  for  the  claims  they  make  in  court.  The  existence  of 
the  rule,  as  the  Advisory  Committee  worded  it,  causes  "litigants  to  'stop  and  think' 
before  initially  making  legal  or  factual  contentions."  The  plain  language  of  the  rule 
suggests  to  this  nominee  that  litigants  wiU  not  be  discouraged  from  testing  the 
boundaries  of  the  law,  in  a  responsible  fashion. 
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David  R.  Hendon 

Page  Two 

4.  Do  you  have  any  personal  objections  to  the  death  penalty  that  would  cause  you  to 
be  rehjctant  to  inqxise  or  uphold  a  death  sentence  in  a  criminal  case? 

Na 

5.  What  is  your  vicfw  of  mandatory  minimum  criminal  sentencea,  and  would  you  have 
any  rductance  to  impose  them  as  a  Fedenl  judge? 

Mandatory  minimum  criminal  sentences  are  aattcn  of  public  policy  for 
wiudi  Concreaa  Is  cmpowvcd  to  dctorminc.  Additionally,  I  support  their  use  and,  if 
confirmed,  wmdd  certainly  not  have  any  reluctance  to  impose  them. 

6.  As  you  probably  know,  the  sentencing  of  criminal  defiendants  in  Fedenl  court  is 
conducted  under  the  Federal  Sentencing  Guidelines  Some  argue  that  the  Guidelines  do 
not  provide  enough  flexibility  for  the  sentencing  judge.  What  is  your  view  of  the  Federal 
Sentencing  Guidelines  and  their  application? 

If  coafirmed,  I  would  have  absolutely  no  reluctonce  to  follow  the  Sentencing 
Gniddinea.  Once  again,  I  fed  gniddlncs  for  sentencing  are  an  appropriate  exercise 
of  the  l^lslature's  pobiic  policy  making  role.  In  ray  own  circuit,  I  was  instrumental 
in  estabfishing  guiddinea  for  fines  in  all  traffic  cases.  Although  insignificant  in 
comparison  to  federal  crimes,  my  actions  represent  a  belief  in  fairness  through 
consistency. 

7.  What  do  you  believe  was  the  most  significant,  or  at  least  was  one  of  the  most 
significant.  Supreme  Court  decisions  in  the  past  half  century  and  why? 

Danbtfi  V.  Memll  Dow  Fharmactuticab.  Inc.  509  U.S.  579  (1993).  During 
■y  trial  experience,  I  learned  that  expert  witnesses  can  be  hired  to  opine  anything 
the  proponent  of  didr  testimony  wishes.  Daubert  provides  the  trial  judge  with  the 
taoto  necessary  to  shield  the  fact  finder  from  opinions  that  do  not  have  an  adeqoate 
basis. 
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David  B,  Hemdon 

Diatiict  Court 

Southern  District  oflHiaou 


SENATOR  ASHCROFT  QUESTIONS 


1.  Which  current  Supreme  Court  Jnctice  do  yoo  matt  admire  and  why? 

I  admire  Justice  Sandra  Day  O'Connor.  Justice  O'Connor  seems  to  take  particular 
care  to  look  at  each  cose  on  its  own  merit.  Her  opinions  adhere  closely  to  the  doctrine  of 
stare  decisis  and  the  plain  meaning  of  the  Constitution  and  sututes.  Justice  O'Connor 
appears  to  best  persooiiy  the  proper  role  of  a  judge 


2.         Wiiat  Jadge  or  Justice  has  most  inflDcnccd  your  thinicing  concerning  the 
constitutionai  separation  of  powers  and  why? 

Melvin  I.  Urofsky.  in  his  book  Felix  Frankfiwter  Judicial  Regtraint  and  Individual 
Liberties,  described  (at  page  175)  Justice  Frankfurter's  view  on  the  subject:  'Tor  him 
judicial  restraint  meant  that  the  popular  will  should  not  be  thwarted  by  the  courts  unless  a 
specific  constitutional  prohibition  existed"  His  views,  prior  to  his  tenure  as  an  associate 
justice,  led  him  to  criticize  the  Lochner  era  Court,  which  he  found  to  be  an  example  of 
persona]  bias  entering  the  adjudication  of  cases  Urofsky  concluded  (at  page  179):  "But 
by  adhering  to  his  beliefs  in  judicial  restraint,  in  deference  to  the  coordinate  branches  of 
govcmment,  in  respect  for  precedent.  Frankfurter  held  up  a  clear  standard  that  forced  the 
advocates  of  change  such  as  Hugo  Black  to  rethink  their  assumptions.  ...  In  the  23  years 
Felix  Frankfurter  sat  on  the  U.S.  Supreme  Court  he  forced  his  more  activist  colleagues  to 
slow  down  and  think  about  what  they  were  doing.  ..."  I  agree  with  Justice  Frankfurter's 
philosophy  of  separation  of  powers  and  intend  to  adhere  to  it  on  the  bench  Like  the 
doctrine  of  stare  decisis,  adherence  to  traditional  concepts  of  separation  of  powers  is 
crucial  to  the  stability  of  our  nation  as  overseen  by  three  coordinate  branches  of 
government. 
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David  K.  HemdoB 
Page  Two 

3.         What  does  the  discrctioiiary  power  of  the  judiciary  mean  to  yoH? 

Federal  courts,  as  courts  of  limited  jurisdiction,  are  empowered  only  to  hear 
matters  specifically  directed  to  them  by  the  Constitution  and  the  Congress.  It  is  rare  that 
discretion  is  granted  to  a  Federal  District  Court.  Nfatters  which  are  appropriate  for  the 
exercise  of  discretion  include  the  admissibility  of  the  testimony  of  expert  witnesses, 
rulings  relative  to  the  admissibility  of  other  kinds  of  evidence,  decisions  within  the 
parameters  of  the  Sentencing  Guidelines  and  case  management.  In  exercising  die 
discretion  entrusted  to  it.  the  trial  judge  must  be  certain  that  his  or  her  personal  biases  are 
not  part  of  the  analyais.  Objectivity  and  fairness  are  the  keystones  to  the  exercise  of  any 
discretion. 

A  federal  district  judge  does  not  have  discretion  relative  to  the  application  of 
statutes.  The  judge  must  enforce  the  statute  as  written  regardless  of  that  judge's  opinion 
about  the  wisdom  of  the  law.  A  federal  trial  judge  docs  not  have  the  discretion  to  Icgitiate 
or  solve  general  societal  problems. 


4.         Which  Judfc  has  s — "cd  as  a  model  for  the  way  you  would  want  to  conduct 
yonndf  as  a  Judge,  and  why? 

I  have  the  extreme  good  fortune  of  being  nominated  to  the  seat  held  by  Judge 
William  Beatty,  who  has  always  served  as  the  model  for  the  land  of  judge  I  want  to  be.  I 
tiied  my  first  solo  jury  thai  with  Judge  Beatty  presiding  in  state  court  Judge  Beatty  was  a 
seasoned  trial  lawyer  before  going  on  the  bench  and  he  willingly  shared  his  knowledge 
with  me.  He  accorded  me  respect  and  had  a  great  deal  of  patience  with  me  Over  the 
years,  he  and  I  discussed  many  matters  concerning  the  practice  of  law  and  case 
management.  I  greatly  admire  and  respect  him  As  I  litigated  cases  across  the  country,  I 
fiieqiieatly  talked  xvith  lawyers  who  had  litigated  before  Judge  Beatty.  Everyone  who  has 
appeared  before  Judge  Beatty  shares  the  view  that  he  makes  his  courtroom  a  very 
comfortable  place  for  lawyers,  witnesses  and  jurors.  Judge  Beatty  accords  respect  to 
those  appearing  before  him  and  in  return  he  has  gained  everyone's  respect  and  admiration. 


5.         Which  law  review  article  or  book  baa  most  inflocnccd  jrour  view  of  the  law? 

yrinl  Hmjbw^^  *?*•  ^UlPPig  l-vyn  ^  Robert  Hunter  is  a  book  which  I  had  by  ray 
side  as  a  trial  lawyer  and  have  oontinued  to  refer  to  it  as  a  judge. 
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David  R.  Hemdon 
Page  Three 


6.  What  role  do  you  think  legislative  hiitory  -  by  which  I  mean  the  varioua 

committee  reports,  hearing  transcripts  and  floor  statements  -  shoald  play  in  the 
interpretation  of  the  text  or  a  statute? 

Legislative  history  should  not  play  a  role  in  the  interpretation  of  a  statute,  except  in 
the  extraordinarilv  rare  instance  when  the  meaning  of  the  statute  cannot  be  discenied  by 
simply  reading  it.  Before  even  considering  an  examination  of  the  history  of  a  law,  the 
court  should  look  to  the  plain  meaning  of  the  act,  cases  of  precedential  value  and 
analogous  statutes.  If  I  were  confirmed  to  be  a  District  Court  Judge,  it  is  not  lik^  that  I 
would  ever  be  required  to  look  to  the  legislative  history  to  determine  the  meaning  of  a 
statute  As  a  State  court  judge  and  fi-om  my  prior  experiences,  I  have  learned  that  the 
difficulty  with  legislative  history  lies  in  determining  the  authoritative  nature  of  what  is 
gleaned  from  the  history.  Although  I  have  been  urged  to  do  so,  I  have  never  relied  on 
le^sl?.tive  history  for  an  interpretation  of  the  meaning  of  a  statute. 
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P>vid  R.  Hcmdon 

District  Court 

Southern  District  of  Illinois 


SENATOR  SESSIONS  QUESTIONS 


1.  Which  curTBHt  U.S.  Supreme  Court  Justice  do  you  admire  most  and  why? 

I  mdmire  Justice  Sandra  Day  O'Connor  Justice  0*Connor  seems  to  take 
particular  care  to  look  at  each  case  on  its  own  meriL  Her  opinions  adhere  closely  to 
the  doctrine  of  slorv  decisis  and  the  plain  meaning  of  the  Constitution  and  statutes. 
Justice  O'Connor  appears  to  best  personify  the  proper  role  of  a  judge. 

2.  In  your  personal  legal  opinion,  what  is  the  greatest  Supreme  Court  decision  in  the 
last  thirty  years? 

Daubert  v.  Merreil  Dow  Pharmaceuticals,  Inc.  S09  U.S.  S79  (1993). 

What  is  the  worst  Supreme  Court  decision  in  the  last  thirty  years? 
Finlcy  v.  United  States  490  U.S.  S4S  (1989). 

3.  In  your  personal  legal  opinion,  is  the  1995  Habeas  Corpus  Reform  legislation 
constitutional? 

In  the  case  of  Felker  v.  Tiupin,  SIS  U.S.  651  (1996),  the  Court  considered  a 
significant  portion  of  the  habeas  corpus  portion  of  the  Antiterrorism  and  Effective 
Death  Penalty  Act  of  1996.  which  it  found  to  be  constitutional.  If  confirmed,  I 
would  certainly  follow  the  ruling  of  the  Felker  case. 
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If  confinned,  you  will  preside  over  many  employment  discrimination  cases  as  a  federal 
judge. 

4.  In  a  suit  challenging  a  government  racial  preference,  quota,  or  set-aside,  will  you 

follow  the  199S  Adarand  v.  Pena  decision  and  subject  that  racial  preference  to  the 
strictest  judicial  scrutiny? 


5.  In  your  personal  legal  opinion,  how  difficult  is  it  for  any  government  program  or 
statute  to  survive  strict  scrutiny? 

It  is  very  difficult.  The  proponent  of  a  racial  classification  mast  demonstrate 
that  it  it  narrowly  tailored  to  farther  compiling  governmental  interests. 
Furthermore,  the  plurality  opinion  in  Richmond  v.  J.A.  Croson  Co.,  488  U.S.  469 
(1989)  and  the  Fifth  Circuit  opinion  in  Hapwaod  v.  Texas,  78  F.3d  932  (1996), 
suggest  that  to  be  a  "compelling"  interest,  it  must  be  a  past  discriminatory  practice 
for  which  a  remedy  is  sought. 

6.  Do  you  believe  that  the  California  Civil  Rights  Initiative  violates  any  federal  or 
state  constitutional  provision? 

The  amendment  to  the  California  Constitution  known  as  the  California  Civil 
Rights  Initiative,  or  Proposition  209,  withstood  a  constitutional  challenge  in  the 
Ninth  Circuit  in  CoahtUmfor  Economic  Equity  v.  Wilson,  122  P.3d  692  (1997),  cert 
denied  118  S.Ct  397  (1997).  Although  this  particular  issue  is  not  under 
consideration  in  the  Seventh  Circuit,  if  confinned  I  certainly  would  not  have  any 
difliculty  following  this  particular  Ninth  Circuit  case  in  a  like  or  similar  case. 
Analogous  precedent  for  this  ruling  can  be  found  in  the  United  States  Supreme 
Court  case  of  Adarand  v.  Pena.  As  itated  above,  I  would  have  absolutely  no 
problem  following  the  Adarand  case. 

7.  As  a  matter  of  constitutional  la^.  do  you  believe  that  voter  referenda  should    be 
scrutinized  more  closely  by  the  judiciary  than  laws  enacted  by  legislatures? 

No,  I  believe  aU  laws  should  be  given  a  presumption  of  constitutionality 
regardless  of  the  source  of  that  law,  whether  legislative  body  or  voter  initiative.  Tbe 
role  of  the  judge  is  not  to  pau  on  the  wisdom  or  lack  of  wisdom  of  a  given  law.  No 
judge  should  substitute  his  personal  opinion  for  that  of  the  legislature  or  the  will  of 
the  People. 
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8.  Do  you  beGeve  that  Congress  has  the  power  under  Article  m  to  limit  the 
jurisdiction  of  the  lower  federal  courts,  provided  it  does  so  in  an  otherwise  constitutional 
&ahion? 

Yes. 

Last  year.  Congress,  using  its  power  under  Article  III,  restricted  the  discretion  of  the 
lower  federal  courts  to  micro-manage  state  prisons  when  it  passed  the  Prison  Litigation 
Refonn  Act. 

9.  In  your  personal  legal  opinion,  is  the  Prison  Legal  Refom  Act  constitutional? 

I  am  aware  that  ten  circuits  have  considered  different  aspects  of  this  Act  and 
nine  of  them  have  found  no  constitutioaal  Infirmity.  In  my  own  Seventh  Circuit,  the 
case  of  Zdtner  v.  Trigg,  133  F.3d  459  (1997),  brought  into  question  the 
constitutionallty  of  the  Act  in  the  context  of  prisoners  suing  for  exposure  to  asbestos 
without  the  requisite  physical  injury.  The  court  found  the  Act  constitutional  ta 
applied  to  the  facts.  I  would  certainly  not  have  any  problem  following  the  Zehner 
case  or  any  other  circuit  case  in  appljing  the  AcL 

1 0.  In  your  personal  legal  opinion,  is  the  death  penalty  constitutional? 
Yea. 

1 1 .  Would  you  personally  be  reluctant  to  impose  or  uphold  the  death  penaltsr? 
No. 
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Rebecca  R.  PaUmeyer 
July  20.  1998 

QueatloM  from  Senator  Sessions 

Which  current  U.S.  Supreme  Coun  Justice  do  you  admire  most  and  whjr? 

I  greatly  admire  Justice  Sandra  Day  O'Connor.  Justice  O'Connor  compiled  an 
extraordinary  academic  record,  overcame  resistance  to  women  in  the  legal 
profession,  and  had  a  notable  career  in  state  government  before  her  appointment 
to  the  Supreme  Court.  As  a  member  of  the  High  Court,  Justice  O'Connor  has 
written  careful  opinions  and  made  efforts  to  achieve  consensus  in  order  to  decide 
difficult  cases  on  narrow  grounds.  Her  commttment  to  her  family  as  well  as  her 
apparent  humility  and  good  humor  make  her  a  fine  role  model. 

In  your  personal  legal  opinion,  what  is  the  greatest  Supreme  Court  decision  in  the  last  thirty 
years'?  What  is  the  worst  Supreme  Court  decision  in  the  last  thirty  years? 

Although  they  did  not  make  any  new  substantive  law,  a  pair  of  1986  decisions  had 
a  profound  impact  on  the  procedure  and  analysis  of  motions  for  sununary 
judgment  in  the  federal  courts:  Anderson  v.  Liberty  Lobby,  Inc. ,  477  U.S.  242 
(1986)  and  Matsushita  Elec.  Indus.  Co.  v.  Zenith  Radio  Corp.,  475 U.S.  574  (1986). 

Any  decision  of  the  Supreme  Court  that  has  not  been  overruled  is  binding 
precedent,  and  I  hesitate  to  characterize  a  controlling  decision  as  the  "worst." 
Although  I  am  comfortable  with  the  result  in  Employment  Division,  Department  of 
Human  Resources  v.  Smith,  494  U.S.  872  (1990),  I  was  somewhat  disappointed  by 
the  Court's  conclusion  that  neutral,  generally  applicable  laws  that  arguably 
burden  religious  conduct  are  subject  only  to  rational-basis  scrutiny. 

In  your  persona]  legal  opinion,  is  the  1995  Habeas  Corpus  Reform  legislation  constitutional? 

All  acts  of  Congress  are  cloaked  with  a  strong  presumption  of  cuustitutionality. 
In  Felker  v.  Turpin,  518  U.S.  651  (1996),  the  United  SUtes  Supreme  Court 
concluded  that  the  Antiterrorism  and  Effective  Death  Penalty  Act  neither 
unconstitutionally  restricts  the  jurisdiction  of  the  Supreme  Court  nor 
unconstitutionally  suspends  the  writ  of  habeas  corpus.  The  Court  of  Appeals  for 
the  Seventh  Circuit  has  similarly  rejected  constitutional  challenges  to  the 
provisions  of  the  Act  that  relate  to  deportation  proceedings.  See  Chow  v. 
Immigration  and  Naturalization  Service,  113  F.3d  659  (7th  Cir.  1997)  (rejecting  due 
process  challenge);  Tang  v.  Immigration  and  Naturalization  Service,  109  F.3d  1185 
(7th  Cir.  1997)  (rejecting  separation  of  powers  challenge).  If  confirmed  as  a  U.S. 
District  Judge,  I  would  adhere  to  these  precedents. 
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If  confinned.  you  will  preside  over  many  emplcyment  discrimination  cases  as  a  federal  judge. 

b  a  suit  challenging  a  government  racial  prefereocc,  quota,  or  set-aside,  will  you  follow  the 
1995  Adarund  v.  Pena  decision  and  subject  that  racial  preference  to  the  strictest  judicial 
scrutiny? 

Yes.  Under  Adanutd  Conttrueton,  Inc.  v.  Pena,  515  U.S.  200  (1995),  racial 
classificatioiu  are  constitutional  cmly  if  they  are  narrowly  tailored  to  further  a 
compelling  governmental  interest.  If  confirmed,  I  would  subject  any  racial 
preferoices  to  the  strictest  scrutiny. 

In  your  personal  legal  opinion,  how  difficult  is  it  for  any  government  program  or  statute  to 
survive  strict  scrutiny? 

Most  difllcuh.  Historically,  few  government  measures  have  survived  strict 
scrutfaiy. 

Do  you  believe  that  the  California  Civil  Rights  Initiative  violates  any  federal  or  state 
constitutional  provision? 

In  Coalition  for  Economic  Equity  v.  Wilson,  110  F.3d  1431  (9th  Cir.  1997),  the 
Court  of  Appeals  for  the  Ninth  Circuit  reversed  the  grant  of  a  preliminary 
injunction  against  the  California  Civil  Rights  Ininative.  The  Ninth  Circuit  _  Id 
that  the  Initiative  does  not  violate  the  equal  protection  clause  of  the  Constitntion. 
I  know  of  no  other  basis  for  a  constitutional  challenge  to  the  Initiative. 

As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda  should  be  scrutinized 
more  closely  by  the  judiciary  than  laws  enacted  by  legislatures? 

Voter  referenda  are  entitled  to  the  same  deference  as  legislative  acts. 
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Do  you  believe  that  Congress  has  the  power  under  Article  III  to  limit  the  jurisdiction  of  the 
lower  federal  courts,  provided  it  does  so  in  an  otherwise  constitutional  fashion? 

Yes.  The  lower  federal  courts  are  created  by  statute,  and  the  Supreme  Court  has 
held  that  a  court  created  by  statute  has  no  jurisdiction  other  than  that  which  is 
cunferred  upon  it  by  statute.  Sheldon  v.  Sill,  49  U.S.  (8  How.)  441,  449  (1850). 
The  Constitution  leaves  to  Congress  the  power  to  determine  and  limit  the  judicial 
powers  vested  in  the  lower  federal  courts.  Shsldon,  49  U.S.  at  449;  see  also  Keene 
Corp.  V.  United  States,  SOS  U.S.  200,  207  (1993);  Northern  Pipeline  Constr.  Co.  v. 
Marathon  Pipe  line  Co.,  458  U.S.  50,  57-60  (1982). 

Last  year.  Congress,  using  its  power  under  Article  m,  restricted  the  discretion  of  the  lower 
federal  courts  to  micro-manage  state  prisons  when  it  passed  the  Prison  Litigation  Reform  Act. 

In  your  personal  legal  opinion,  is  the  Prison  Litigation  Reform  Act  constitutional? 

AD  acts  of  Congress  are  cloaked  with  a  strong  presumption  of  constitutionality. 
In  Zehner  v.  Trigg,  133  F.3d  459  (7th  Cir.  1997),  the  Court  of  Appeals  for  this 
Circuit  upheld  sections  of  the  PLRA  against  Eighth  Amendment  and  separation 
of  powers  challenges.  If  confirmed  as  a  U.  S.  District  Judge,  I  would  adhere  to 
this  precedent.  Although  I  am  unaware  of  any  decisions  specifically  addressing 
the  PLRA's  lestrictio.^  on  court  supervision  of  prisons,  those  provisions  are 
presumed  constitutional. 

Would  you  personally  be  reluctant  to  impose  or  uphold  the  death  penalty? 

I  have  no  personal  beliefs  that  would  interfere  with  my  ability  to  follow  the  law 
in  this  area. 
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Rebefxa  R.  Pallmeyer 
July  20,  1998 


Senator  Ashcroft 
P""fyi9»t  f"r  All  Candidates 

1 .         Which  Supreme  Court  Justice,  past  or  present,  do  you  most  admire,  and  why? 

I  greatly  admire  Justice  Sandra  Day  O'Connor.  Justice  O'Connor 
compiled  an  extraordinary  academic  record,  overcame  resistance  to  women 
in  the  leeal  profession,  and  had  a  notable  career  in  state  government  before 
ho*  appointment  to  the  Supreme  Court.  As  a  member  of  the  High  Court, 
Justice  O'Connor  has  written  careful  opinions  and  made  efforts  to  achieve 
consensus  in  order  to  decide  difficult  cases  on  narrow  grounds.  Her 
conunitment  to  her  family  as  well  as  her  apparent  humility  and  good  humor 
make  her  a  fine  role  model. 

2  What  Judge  or  Justice  has  most  influenced  your  thinking  cooceming  the  constitutional 

separation  of  powers,  and  why? 

Justice  John  MarshaO  wrote  forceful  optnions  concerning  the  most  difficult 
constitutional  problems  that  faced  the  United  States  in  its  early  years, 
including  problems  concerning  the  separation  of  powers.  More  recently. 
Justice  Robert  Jackson  eloquently  addressed  separation  of  powers  cancans 
in  his  concurring  opinion  in  the  Steel  Seizures  case,  Youngstawn  Sheet  A. 
Tube  Co.  V.  Sawyer,  343  U.S.  579,  634  (1952). 

3.         What  docs  the  discretionary  power  of  judiciary  mean  to  you? 

The  duty  of  a  U.  S.  District  Court  Judge  is  to  foDow  the  law  as  set  forth  m 
the  Constitution  and  Acts  of  Congress,  as  interpreted  by  the  United  States 
Supreme  Court  and  the  controlling  Court  of  Appeals.  This  duty  does  not 
include  discretion  to  create  law  or  to  reject  established  precedent.  A 
district  judge's  discretion  is  limited  to  conducting  trials  and  ruling  on 
evidentiary  matters.  In  addition,  a  district  judge  exercises  discretion  and 
supervises  pre-trial  procedures  to  ensure  that  each  case  proceeds  to  a 
prompt  and  fair  resolution. 
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4.  Whicb  Judge  has  served  as  a  model  for  the  way  you  would  want  to  conduct  yourself 
as  a  Judge,  and  why? 

After  my  graduation  from  law  school  it  was  my  privilege  to  clerk  for 
Justice  Rosalie  Wahl  of  the  Minnesota  Supreme  Court.  Justice  Wahl,  who 
retired  recently,  worked  extremely  hard,  wrote  carefnl,  lucid  opinions,  and 
strove  to  be  fair  to  every  litigant  before  her.  I  particularly  admired  her 
wiUingncss  to  learn  areas  of  the  law  with  which  she  was  unfamiliar  prior 
to  her  appointment. 

5.  Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

My  view  of  the  law  was  most  influenced  by  the  casebook  from  which  I 
studied  constitutional  law  as  a  student  at  the  University  of  Chicago  Law 
School:  Gerald  GuNTB£R,  CoNsrmrnoNALLAw:  Cases  and  Materials 
(9th  ed.  197S). 

6.  What  role  do  you  think  legislative  history— by  which  I  mean  the  various  committee 
reports,  hearing  transcripts  and  floor  statements — should  play  in  the  interpretation  of 
the  text  of  a  statute? 

In  interpreting  a  statute,  the  District  Court  judge  looks  first  to  the  plain 
language  of  the  statute.  If  the  language  is  ambiguous  and  there  is  no 
controlling  precedent,  legislative  history  may  be  of  limited  assistance  in 
determining  Congressional  intent.  Statements  in  legislative  history  may 
not,  however,  be  relied  upon  to  alter  the  plain  meaning  of  the  statutory 
language. 
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Rebecca  R.  Pallmeyer 
July  21,  1998 


Ouegtiona  from  Senator  Thurmond 


1 .  A  former  Supreme  Court  justice  once  expressed  his  view  of  Constitutiona]  Interpretation 

as  follows  "We  look  to  the  history  of  the  time  of  framing  of  the  Constitution  and  to  intervening 
history  of  interpretation  But  the  ultimate  question  must  be,  what  do  the  words  of  the  text  mean 
in  our  time  "  Do  you  agree  with  this  statement?  Please  explain 

In  interpreting  Constitutional  provisions,  I  am  guided,  first,  by  the  plain  language 
of  the  text,  and  bound  by  the  interpretations  made  by  the  United  States  Supreme 
Court  and  by  the  Court  of  Appeals  for  the  Seventh  Circuit.  The  Constitution  is 
capable  of  accommodating  changing  circumstances  (one  example  is  the  way  the  First 
Amendment  has  been  applied  to  television  and  other  modem  communications 
methods);  but  what  should  remain  constant  is  faithful  construction  of  the 
Constitution  according  to  the  expressed  intent  of  the  Founding  Fathers. 

2  What  role  do  you  believe  judges  have  in  developing  public  policy  through  case  law  when 
the  legislature  repeatedly  fails  to  address  important  matters'' 

The  fact  that  the  legislature  has  not  addressed  an  important  policy  matter  may  well 
reflect  the  legislature's  considered  judgment  concerning  that  matter.  The 
responsibility  of  a  federal  District  Court  judge  is  to  decide  the  individual  cases 
before  him  or  her,  basing  the  decision  on  the  language  of  the  Constitution,  any 
relevant  statutes,  and  precedential  case  law.  The  District  Court  judge  plays  no  role 
in  developing  public  policy 

3  As  you  probably  know.  Federal  Rule  of  Civil  Procedure  1 1  permits  Federal  judges  to 
impose  sanctions  ageunst  attorneys  for  unwarranted  claims  or  representations  made  in  their 
pleadings  Some  say  this  rule  is  an  important  tool  forjudges,  while  others  believe  it  discourages 
litigants  from  testing  the  boundaries  of  existing  law     What  is  your  opmion  of  Rule  1 1? 

I  have  been  called  upon  to  enforce  Rule  11  as  a  U.  S.  Magistrate  Judge.  I  think  the 
Rule  is  an  important  tool  in  requiring  lawyers  to  meet  their  responsibility  to 
investigate  the  facts  and  law  supporting  their  positions  before  filing  pleadings.  I  do 
not  believe  the  Rule  discourages  lawyers  from  testing  the  boundaries  of  existing  law. 


«a  ^no    aa     ia 
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4  Do  you  have  any  personal  objections  to  the  death  peneilty  that  would  cause  you  to  be 
reluctant  to  impose  or  uphold  a  death  sentence  in  a  criminal  case? 

I  have  no  personal  beliefs  that  would  interfere  with  my  ability  to  follow  the  law  in 
this  area. 

5  What  is  your  view  of  mandatory  mmimum  criminal  sentences,  and  would  you  have  any 
reluctance  to  impose  them  as  a  Federal  judge? 

The  imposition  of  mandatory  minimum  sentences  for  certain  offenses  is  a  decision 
for  Congress.  I  have  no  reluctance  to  impose  such  sentences. 

6  As  you  probably  know,  the  sentencing  of  cnminal  defendants  in  Federal  court  is 
conducted  under  the  Federal  Sentencmg  Guidelines.  Some  argue  that  the  Guidelmes  do  not 
provide  enough  flexibility  for  the  sentencingjudge.  What  is  your  view  of  the  Federal  Sentencmg 
Guidelines  and  their  application'^ 

I  have  had  the  opportunity  to  enforce  the  Federal  Sentencing  Guidelines  concerning 
misdemeanors  as  a  U.  S.  Magistrate  Judge,  and  have  had  no  difTiculty  with  them. 
I  applaud  the  Guidelines'  goal  of  consistency  and  uniformity  for  sentencing  persons 
in  similar  circumstances. 

7  What  do  you  believe  was  the  most  significant,  or  at  least  was  one  of  the  most  significant. 
Supreme  Court  decisions  in  the  past  half  century  and  why'' 

Although  they  did  not  make  any  new  substantive  law,  a  pair  of  1986  decisions  bad 
a  profound  impact  on  the  procedure  and  analysis  of  motions  for  summary  judgment 
in  the  federal  courts:  Anderson  v.  Liberty  Lobby,  Inc.,  477  U.S.  242  (1986)  and 
Matsushita  Elec  Indus  Co.  v.  Zenith  Radio  Corp.,  475  U.S.  574  (1986). 


NOMINATIONS  OF  MARSHA  L.  BERZON  (U.S. 
CIRCUIT  JUDGE);  RICHARD  M.  HERMAN, 
DONOVAN  W.  FRANK,  COLLEEN  McMAHON, 
ALVIN  K.  HELLERSTEIN,  WILLIAM  H. 
PAULEY  III  (U.S.  DISTRICT  JUDGES) 


THURSDAY,  JULY  30,  1998 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  D.C. 
The  committee  met,  pursuant  to  notice,  at  1:01  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Jeff  Sessions  presid- 
ing. 
Also  present:  Senators  Specter,  Kennedy,  and  Feinstein. 

OPENING  STATEMENT  OF  HON.  JEFF  SESSIONS,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  ALABAMA 

Senator  Sessions.  This  hearing  will  come  to  order. 

Senator  Moynihan,  I  believe  you  have  someone  you  would  like  to 
introduce  to  the  committee.  We  would  be  pleased  to  hear  your  re- 
marks at  this  time. 

STATEMENT  OF  HON.  DANIEL  P.  MOYNIHAN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  YORK 

Senator  MOYNIHAN.  Thank  you,  Mr.  Chairman.  I  have  a  passel 
of  New  Yorkers  present  and  past.  Would  you  like  them  to  come  up 
first,  or 

Senator  Sessions.  That  would  be  fine.  I  would  be  pleased  if  you 
would  invite  them  up.  We  had  some  other  Senators  appearing,  but 
they  have  not  arrived,  so  it  will  be  the  New  York  time. 

Senator  MOYNIHAN.  All  right.  Would  Mr.  Alvin  K.  Hellerstein 
come  forward?  Would  Judge  Richard  Miles  Herman  come  forward? 
V/ould  Judge  Colleen  McMahon  come  forward?  Would  Mr.  William 
H.  Pauley  III,  come  forward?  And  finally,  a  very  special  occasion 
for  us,  would  Marsha  Siegel  Berzon  come  forward? 
■  Senator  Sessions.  Very  good,  if  you  will  please  have  a  seat. 

Senator  Moynihan.  Have  you  ever  seen  so  many  New  Yorkers  in 
one  place?  [Laughter.] 

May  it  please  the  court  if  I  just  give  you  a  brief  introduction  to 
these  distinguished  candidates  who  appear  before  you  at  this  point. 

Alvin  Hellerstein  is  a  graduate  of  the  Columbia  College  and  Co- 
lumbia University  Law  School,  where  he  was  a  Harlan  Fiske  Schol- 
ar and  the  James  Kent  Scholar,  that,  of  course,  being  Chancellor 
Kent,  and  he  was  editor  of  the  Columbia  Law  Review.  He  later  was 
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a  clerk  to  Edmund  Palmieri,  Judge  Palmieri  of  the  Southern  Dis- 
trict of  New  York,  the  court  for  which  he  is  now  nominated.  He  has 
been  an  active  member  in  the  bar,  particularly  the  Federal  Bar 
Council,  and  was  chair  of  the  Judiciary  Committee  of  the  Associa- 
tion of  the  Bar  of  New  York.  He  has  also  served  in  the  Judge  Advo- 
cate General's  Corps,  currently  a  partner  at  the  law  firm  of 
Stroock,  Stroock,  and  Lavan,  and  an  attorney  of  large  repute  and 
distinction  in  our  city. 

Judge  Miles  Berman  is  a  graduate  of  Cornell  University  School 
of  Industrial  and  Labor  Relations.  Later,  he  studied  at  the  Univer- 
sity of  Stockholm  and  did  his  law  degree  at  New  York  University. 
He  comes  to  us,  sir,  from  the  family  court  in  Queens.  He  is  a  dis- 
tinguished attorney,  a  partner  in  LeBoeuf,  Lamb,  Greene  and 
MacRae.  He  was  executive  assistant  to  my  revered  former  col- 
league. Senator  Jacob  K.  Javits.  He  could  have  had  any  judicial  po- 
sition he  wanted  in  New  York.  He  chose  instead  for  as  long  as  any- 
body could  endure  it,  the  family  court  in  Queens,  a  hugely  demand- 
ing, exhausting,  and  depleting  job,  which  he  has  done  brilliantly 
and  with  great  humanity  and  a  measure  of  severity  which  is  re- 
quired much  too  often  in  those  settings. 

Colleen  McMahon  graduated  summa  cum  laude  from  Ohio  State 
University,  first  in  her  class,  Phi  Beta  Kappa.  She  went  on  to  Har- 
vard Law  School,  where  she  took  a  law  degree  cum  laude,  joined 
Paul,  Weiss,  Rifkind,  Wharton  and  Garrison,  and  is  every  bit  the 
white-shoe  lawyer  that  ladies  have  become  these  days.  She  was  a 
special  assistant  and  speech  writer  to  the  Hon.  Donald  McHenry, 
who  was  then  permanent  representative  to  the  United  Nations, 
Ambassador  McHenry,  and  she  was  later  appointed  to  the  New 
York  Court  of  Claims  in  1995  and  subsequently  been  selected  to 
serve  as  acting  justice  for  the  New  York  Supreme  Court.  It  is  the 
great  pleasure  of  Senator  D'Amato  and  I  to  present  her  to  this  dis- 
tinguished committee. 

William  Pauley  is  a  graduate  of  Duke  University,  Phi  Beta 
Kappa,  magna  cum  laude.  There  is  no  end  of  honors.  He  practiced 
in  Nassau  County,  which  is  Senator  D'Amato's  native  county,  in 
the  firm  of  Orenstein,  Snitow,  Sutak  and  Pauley,  and  more  recently 
in  his  own  firm.  He  serves  on  a  part-time  basis  as  assistant  counsel 
to  the  office  of  the  New  York  State  Assembly  Minority  Leader, 
where  he  advises  members  of  the  assembly  on  personnel  and  man- 
agement issues. 

Finally,  it  is  a  very  special  pleasure,  Mr.  Chairman,  to  introduce 
to  you  Marsha  Siegel  Berzon,  who  has  been  nominated  for  the 
Ninth  Circuit  Court  of  Appeals.  She  is  a  native  New  Yorker  and 
spent  her  youth  in  Sheepshead  Bay  and  Brooklyn  and  East  Mead- 
ow, Long  Island.  When  she  testifies,  a  learned  ear  will  recognize 
those  origins  and,  I  hope,  celebrate  them.  She  graduated  cum  laude 
from  Harvard/Radcliffe  College  and  earned  her  law  degree  at  Boalt 
Hall  School  of  Law  at  the  University  of  California.  She  was  law 
clerk  to  Justice  William  J.  Brennan,  a  blessed  memory.  She  has 
been  a  faculty  lecturer  in  the  School  of  Social  Welfare  at  the  Uni- 
versity of  California  and  a  practitioner  in  residence  at  New  York 
Cornell  Law  School.  She  is  currently  a  partner  at  Altshuler, 
Berzon,  Nussbaum,  Berzon  and  Rubin  in  San  Francisco. 
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With  that,  sir,  I  present  to  you  this  venerable  and  honored  body, 
these  distinguished  New  Yorkers.  I  see  your  colleague,  Senator 
Feinstein,  is  here,  and  she,  of  course,  has  a  Californian  before  us, 
as  well.  I  thank  you,  sir,  for  this  opportunity,  and  I  think  you 
would  probably  like  to  call  the  nominees  up  personally  one  at  a 
time. 

Senator  SESSIONS.  I  think  we  may  try  to  have  them  all  stay  up. 

Senator  MOYNIHAN.  Very  well,  sir. 

Senator  Sessions.  Thank  you.  Senator  Moynihan,  for  your  very 
wise  and  insightful  introduction.  That  was  most  fitting  for  the  occa- 
sion and  we  appreciate  it  very  much. 

I  see  Senator  Boxer  has  arrived  and  I  know  she  would  like  to 
make  some  comments  before  we  begin.  Senator  Boxer,  we  would  be 
delighted  to  have  your  comments  at  this  time. 

STATEMENT  OF  HON.  BARBARA  BOXER,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  CALIFORNIA 

Senator  BoxER.  Mr.  Chairman,  I  will  be  very  brief  because  I 
know  Senator  Feinstein,  as  a  member  of  the  committee,  will  have 
much  to  add  about  Marsha  Berzon,  and  I  will  actually  skip  over 
her  incredible  qualifications  because  I  would  leave  that  to  my  col- 
league to  present  to  you. 

I  wanted  to  thank  Senator  Moynihan  for  saying  those  kind  words 
about  Marsha  Berzon.  We  are  absolutely  delighted  to  have  her  here 
because  we  think  she  is  eminently  qualified  to  sit  on  the  U.S. 
Court  of  Appeals  for  the  Ninth  Circuit. 

I  wanted  to  introduce  Stephen  Berzon,  Marsha's  husband,  and 
ask  him  to  stand.  She  has  been  married  to  Stephen  since  1967. 
Along  with  Mr.  Berzon  is  their  daughter,  Ali,  their  son,  Jeremy, 
and  Marsha's  father,  Jack  Siegel.  Unfortunately,  her  mom,  Sylvia 
Siegal,  could  not  be  here  due  to  health  reasons,  but  Marsha  has 
also  brought  her  brother,  Arthur,  and — there  are  more — her  sisters, 
Beth  and  Mariam,  and  her  nephew,  Adam.  So  she  has  an  entire 
cheering  section  here  in  addition  to  Senator  Feinstein  and  myself. 

Senator  SESSIONS.  It  is  good  to  have  you  here. 

Senator  Boxer.  I  am  going  to  skip  over  all  the  details  of  the  re- 
sume and  leave  that  to  my  good  colleague.  What  I  wanted  to  con- 
centrate on,  really,  is  Marsha's  incredible  bipartisan  support.  I 
would  like  to  put  that  on  the  record.  Here  are  words  from  a  few 
of  those  supporters,  Mr.  Chairman,  because  I  know  that  is  very  im- 
portant to  this  committee. 

Our  own  Senator  from  Pennsylvania,  Senator  Specter,  who  sits 
on  the  committee,  said  in  a  letter  dated  July  10  of  this  year  that 
he  was  impressed  with  Marsha  Berzon's  "intellect,  accomplish- 
ments, and  the  respect  she  has  earned  from  labor  lawyers  rep- 
resenting both  management  and  the  union."  I  am  very  pleased  that 
Senator  Specter  has  made  those  comments. 

Former  Republican  Senator  James  McClure  of  Idaho  in  support 
of  Marsha's  nomination  writes,  **What  becomes  clear  is  that  Ms. 
Berzon's  intellect,  experience,  and  unquestioned  integrity  have  led 
to  strong  and  bipartisan  support  for  her  appointment." 

J.  Dennis  McQuaid,  a  Republican  and  an  attorney  who,  by  the 
way,  ran  against  me  in  my  Congressional  race  in  1982,  writes,  "Un- 
like some  advocates,  she  enjoys  a  reputation  that  she  is  devoid  of 
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any  remotely  partisan  agenda.  Frankly,  her  presence  will  enhance 
the  reputation  of  the  ninth  circuit." 

California  State  Superior  Court  Judge  Michael  Johnson,  who  was 
appointed  by  Governor  Wilson,  believes  Ms.  Berzon,  "is  a  brilliant 
appellate  attorney,  and  she  would  be  an  excellent  addition  to  the 
ninth  circuit." 

Associate  Justice  of  the  State  of  California  Court  of  Appeal  Paul 
Haerle,  who  was  appointed  by  Grovernor  Wilson,  thinks  she  would 
make,  "a  fine  appellate  court  judge". 

We  have  Fred  Alvarez,  who  was  appointed  by  Ronald  Reagan  to 
the  Department  of  Labor,  recommending  her,  "without  hesitation". 

Charles  Curtis,  who  was  the  opposing  counsel  in  the  United  Auto 
Workers  v.  Johnson  Controls,  Inc.  writes,  "All  who  have  worked 
with  her  or  against  her  know  that  she  is  fair,  reasonable,  and  re- 
spectful toward  opposing  views." 

The  California  Correctional  Peace  Officers  Association  represents 
correctional  peace  officers  employed  by  the  State  of  California. 
Their  organization  has  endorsed  Republican  Governors  Deukmejian 
and  Wilson  and  they  say  about  Marsha,  that  she  is  "among  the 
best  legal  practitioners  in  the  country." 

So  I  am  just  so  pleased  to  introduce  her  to  you.  Her  other  sup- 
porters include  the  International  Union  of  Police  Associations,  the 
National  Association  of  Police  Organizations,  the  Los  Angeles 
County  Professional  Peace  Officers  Association,  and  the  corporate 
secretary  for  Chevron  Corp.  and  a  Republican,  Lydia  Beebe,  writes 
that  Ms.  Berzon  has  a  "reputation  of  being  a  brilliant  attorney  and 
of  imposing  an  extremely  high  intellectual  standard  to  whatever 
she  does.  She  has  the  support  of  many  in  the  employment  and 
labor  law  community,  both  on  the  plaintiff  and  management  side." 

I  think  the  record  will  show  this  is  a  nominee  who  is  just  perfect 
for  these  times,  and  I  am  very  hopeful  that  after  hearing  my  good 
colleague  make  what  I  know  will  be  an  eloquent  presentation  that 
we  will  be  able  to  move  her  forward  and  move  her  forward  favor- 
ably. 

Thank  you  so  much,  Mr.  Chairman. 

Senator  Sessions.  Thank  you,  Senator  Boxer. 

I  believe  Senator  D'Amato  has  arrived  and  would  like  to  make 
some  comments.  We  appreciate  your  insight,  Senator  D'Amato. 

STATEMENT  OF  HON.  ALFONSE  M.  D'AMATO,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  YORK 

Senator  D'Amato.  Thank  you  very  much,  Mr.  Chairman.  I  am 
going  to  ask  that  all  of  my  remarks  be  placed  in  the  record  as  if 
read  in  their  entirety  because  of  the  time  constraints  that  the  com- 
mittee faces. 

Let  me  say  it  is,  indeed,  a  great  pleasure  and  an  honor  to  have 
five  such  distinguished  jurists  and  jurists-to-be  before  this  commit- 
tee. The  President  has  nominated  wisely. 

I  note  that  while  this  is  the  first  time  that  I  have  had  the  oppor- 
tunity to  meet  Marsha  Siegel  Berzon,  that  we  share  a  very  common 
background,  I  having  been  bom  in  Brooklyn  and  moved  to  Nassau 
County  at  the  age  of  8,  Marsha  Siegel  Berzon  having  lived  in 
Brooklyn  and  moved  to  Nassau  County  and,  indeed,  the  same 
town,  the  town  of  Hampstead  in  the  community  of  East  Meadow, 
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having  moved  there  at  the  age  of  8.  From  there  on,  things  begin 
to  change.  [Laughter.] 

I  cannot  say  to  you  that  my  academic  endeavors  ever  made  it 
possible  for  me  to  attend  the  great  universities  which  she  did,  and 
not  only  attend  them,  but  graduate  at  the  top  of  her  class,  graduat- 
ing No.  1  from  East  Meadow  High  School  as  the  valedictorian.  No. 
1.  I  will  not  tell  you  what  number  I  graduated  from  my  high  school. 
[Laughter.] 

Senator  SESSIONS.  We  have  not  put  you  under  oath  yet. 

Senator  D'Amato.  Indeed,  I  think  the  President  has  nominated 
wisely  and  I  am  delighted  to  be  supportive  of  a  nominee  who  was 
a  former  Long  Islander  who  came  from  my  own  town  where  I 
served  as  the  supervisor  while  she  was  going  through  high  school. 

Having  said  that,  I  am  equally  delighted  to  be  supportive  of  the 
nominations  that  went  through  Senator  Moynihan's  distinguished 
screening  committee,  Richard  Berman  and  Alvin  Hellerstein,  both 
men  of  great  accomplishments  in  the  legal  community  and  who  will 
distinguish  themselves  in  this  position  as  well.  Indeed,  they  will 
make  our  Federal  district  courts  the  best  in  the  land,  and  we  are 
very  proud  of  our  courts,  particularly  the  Eastern  District  in  New 
York.  On  a  more  personal  note,  it  is  of  great  delight  for  me  to  be 
presenting  these  nominees  personally. 

Mr.  Chairman,  we  have  a  unique  arrangement.  New  York  is  the 
only  State  that  I  am  aware  of  where  over  the  past  24  years  the 
Senators,  starting  in  the  days  of  Senator  Javits  and  Senator  Moy- 
nihan,  and  continuing  in  that  tradition  today  Senator  Moynihan 
and  I  share  in  our  judicial  recommendations. 

I  am  very  privileged  to  put  forth  with  the  support  of  Senator 
Moynihan  Colleen  McMahon.  She  is  currently  serving  as  a  distin- 
guished jurist.  She  has  attained  the  highest  of  scholastic  achieve- 
ments, graduating  No.  1  from  Ohio  State  University,  Harvard  law 
cum  laude,  and  then  going  on  to  a  brilliant  law  career.  She  became 
a  partner  in  the  great  firm  of  Paul,  Weiss,  Rifkind,  Wharton  and 
Garrison,  taking  time  off  after  attaining  partner  to  be  special  as- 
sistant to  the  Hon.  Donald  F.  McHenry,  permanent  representative 
to  the  United  Nations.  Thereafter,  she  was  selected  to  be  an  acting 
justice  at  the  State  supreme  court. 

She  has  written  extensively  on  the  glass  ceiling  in  the  law,  and 
she  contributes  tremendously  to  the  enrichment  of  judicial  service. 
I  believe  that  the  Southern  District  will  be  enhanced  by  her  serv- 
ice, and  I  ftilly  recommend  her  to  this  committee. 

She  is  joined  here  by  her  children,  Katie,  Patrick,  and  Brian,  and 
Frank  Sica — is  Frank  here? 

Judge  McMahon.  Frank  is  here. 

Senator  D'Amato.  The  children  are  not  here. 

Judge  McMahon.  They  are  at  camp. 

Senator  D'AMATO.  They  are  at  camp,  but  Frank,  it  is  good  to  see 
you. 

Mr.  Chairman,  as  I  said,  I  have  known  Judge  McMahon  over  the 
years  and  it  is  a  personal  privilege  to  be  recommending  her. 

The  same  is  true  for  Bill  Pauley,  William  Pauley  III.  He  has  been 
nominated  by  the  President  for  the  prestigious  position  on  the  dis- 
trict court  in  the  Southern  District.  I  would  like  to  take  this  oppor- 
tunity to  recognize  Bill's  wife,  Kimberly,  and  their  two  oldest  chil- 
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dren,  William  and  Kendall,  and  Bill's  mother  and  father.  They 
must  be  bursting  with  pride. 

Bill  graduated  from  Duke  University  magna  cum  laude  and 
Duke  Law  School,  as  well.  He  became  the  deputy  county  attorney 
in  my  county  on  Long  Island,  where  he  argued  some  of  the  great 
cases  in  front  of  the  Federal  courts.  He  became  known  as  a  litiga- 
tor's litigator,  and,  indeed,  a  short  time  after  leaving  the  county, 
became  a  senior  partner  at  a  renowned  law  firm.  There,  he  special- 
ized in  employment  practices  and  discrimination  cases.  He  has 
been  hired  and  retained  as  special  counsel  by  just  about  every 
major  municipality  in  the  area  Nassau  County,  Suffolk  County,  so 
many  of  the  political  subdivisions.  Indeed,  he  has  tried  dozens  of 
cases  and  always  has  come  away  with  the  respect  of  not  only  those 
who  he  have  opposed,  but  more  importantly,  the  court  itself,  as  one 
of  the  great  trial  lawyers. 

We  are  so  fortunate  to  have  people  who  will  be  giving  up  tremen- 
dous sums  of  money  in  the  private  sector  to  be  representing  the 
people  of  this  country  in  the  most  important  position,  as  judges  in 
our  district  court. 

I  heartily  support  Mr.  Pauley.  I  thank  the  committee  for  this  op- 
portunity and  certainly  hope  that  we  will  have  swift  approval  of 
their  nominations. 

Senator  SESSIONS.  Thank  you  very  much.  Senator  D'Amato.  We 
appreciate  those  good  remarks.  I  know  you  and  Senator  Moynihan 
are  rightly  proud  of  these  nominees. 

Senator  D'Amato.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Senator  D'Amato  follows:] 

Prepared  STATEMEhrr  of  Senator  Alfonse  M.  D'Amato 

REMARKS  INTRODUCING  MARSHA  SIEGEL  BERZON  BEFORE  THE  SENATE  JUDICIARY 

COMMITTEE 

I  would  like  to  thank  the  Committee  for  providing  me  with  this  opportunity  to 
mention  a  former  New  Yorker  that  is  also  before  the  Committee  today,  Marsha 
Siegel  Berzon,  who  has  been  nominated  to  the  Ninth  Circuit  Court  of  Appeals. 

Ms.  Berzon's  parents  were  lifelong  residents  of  Brooklyn,  attending  college  in  New 
York  City.  Her  father  owned  a  mattress  factory  in  Brooklyn,  and  her  mother  was 
a  social  worker  for  Nassau  County,  working  with  nursing  home  residents  and  adopt- 
ed children.  Ms.  Berzon  grew  up  in  Brooklyn,  New  York,  in  the  Sheepshead  Bay 
area,  before  moving  with  her  family  to  East  Meadow  when  she  was  eight.  She  grad- 
uated valedictorian  of  her  East  Meadow  High  School  class  in  1962  and  won  numer- 
ous academic  awards.  She  then  attended  Harvard/Radcliffe  College,  graduating  cum 
laude  in  1966  and  thereafter  undertook  graduate  study  at  Columbia  University.  Ms. 
Berzon  received  her  law  degree  in  1973  from  the  University  of  California,  Berkeley. 

Ms.  Berzon  has  an  impressive  and  varied  legal  career  beginning  with  clerkshy) 
for  a  U.S.  Court  of  Appeals  Judge  for  the  Ninth  Circuit  and  a  clerkship  for  U.S. 
Supreme  Court  Justice  William  Brennan.  She  joined  a  law  firm  in  Washington,  D.C. 
before  leaving  the  East  Coast  to  join  the  firm  of  Altshuler,  Berzon,  Nussbaum, 
Berzon  &  Rubin  in  San  Francisco.  She  has  been  with  the  firm  since  1978,  becoming 
Partner  in  1990. 

I  am  pleased  to  say  that  Ms.  Berzon  did  return  to  New  York,  albeit  for  a  semes- 
ter, as  a  distinguished  practitioner  in  residence  at  Cornell  Law  School  in  Ithaca. 

Her  parents  still  live  on  Long  Island,  in  Lawrence,  and  her  brother,  Arthur,  an 
accountant,  hves  in  the  Riverdale  section  of  The  Bronx.  I  am  pleased  to  say  that 
New  York  still  draws  her  back. 

She  has  argued  foiu-  cases  before  the  Supreme  Court  and  written  more  than  one 
hundred  party  and  amicus  briefs  to  the  Court,  demonstrating  her  excellent  skills 
and  knowledge  of  the  law. 

I  thank  the  Committee  for  this  opportunity  to  present  Ms.  Berzon  and  urge  the 
Committee's  swift  consideration  of  her  nomination  to  the  Ninth  Circuit. 
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REMARKS  INTRODUCING  RICHARD  BERMAN  BEFORE  THE  SENATE  JUDICIARY  COMMITTEE 

I  would  like  to  introduce  Richard  Miles  Berman  who  has  been  nominated  by  the 
President  to  be  United  States  District  Judge  for  the  Southern  District  of  New  York. 

Bom  and  raised  in  New  York,  Mr.  Berman  went  to  Cornell  University  School  of 
Industrial  and  Labor  Relations,  making  the  Deans  List,  and  graduated  from  New 
York  University  School  of  Law,  on  scholarships.  During  law  school,  his  skills  earned 
him  a  seat  on  the  Moot  Court  Executive  Board.  He  attended  University  of  Stock- 
holm School  of  Law  as  lecturer  and  graduate  assistant  studying  comparative  law 
and  international  law — receiving  diplomas  in  each  field. 

For  four  years,  Mr.  Berman  worked  as  a  Litigation  Associate  for  Davis,  Polk  and 
Wardwell  before  coming  to  Washington,  D.C.  to  work  for  United  States  Senator 
Jacob  Javits  as  his  executive  assistant.  As  Litigation  Associate,  he  oversaw  Senator 
Javits'  New  York  City  office,  acting  as  his  liaison  to  government  agencies  and  com- 
munity groups. 

As  Executive  Director  for  the  New  York  State  Alliance  to  Save  Energy,  co-chaired 
by  Senators  Javits  and  Moynihan,  he  promoted  energy  conservation.  He  left  that  or- 
ganization to  act  as  General  Counsel  and  Executive  Vice  President  for  Warner  Cable 
Corporation  where  he  was  responsible  for  all  corporate  legal  affairs  for  eight  years. 
He  then  joined  the  law  firm  of  LeBoef,  Lamb,  Green  &  MacRaie  as  Partner  rep- 
resenting telecommunications  companies  including  the  Discovery  Channel  in  cor- 
porate, litigation  and  regulatory  proceedings. 

In  March  of  1995,  New  York  City  Major  Rudy  Giuliani  appointed  Mr.  Berman  to 
the  New  York  State  Family  Court  where  he  presided  over  Doth  civil  proceedings, 
including  child  protection,  family  offenses,  custody,  paternity  and  adoption,  and 
criminal  proceedings  including  juvenile  delinquency  cases.  Since  his  appointment  he 
has  presided  over  hundreds  of  trials  and  hearings. 

Judge  Berman's  knowledge  and  experience  is  diverse,  involving  antitrust  cases, 
contractual  disputes,  criminal  actions  and  regulatory  proceedings.  His  skill  in  deal- 
ing with  complex  litigation  and  administrative  agency  proceedings,  particularly  in 
federal  court,  will  be  an  asset  when  he  takes  to  the  bench.  I  look  forward  to  swift 
action  on  his  nomination. 


REMARKS  INTRODUCING  ALVIN  HELLERSTEIN  BEFORE  THE  SENATE  JUDICIARY 

COMMITTEE 

I  would  like  to  thank  the  Committee  for  providing  me  with  this  opportunity  to 
introduce  Alvin  K.  Hellerstein  to  the  U.S.  District  Court  for  the  Southern  District. 

I  would  like  to  take  a  moment  to  recognize  his  wife,  Mildred,  who  has  joined  him 
today  at  this  nomination  hearing. 

Mr.  Hellerstein  was  bom  in  New  York,  attended  Colombia  College  and  Columbia 
University  School  of  Law,  graduating  with  an  LL.B,  attending  on  various  scholar- 
ships. He  was  editor  of  the  Law  Review  and  was  recognized  as  best  speaker  in  a 
trial  advocacy  competition. 

Upon  graduation,  he  clerked  for  United  States  District  Judge  Edmund  L.  Palmieri 
in  the  Southern  District  of  New  York.  This  experience  will  prove  invaluable  during 
this  nominations  process  and  during  his  tenure  as  a  federal  judge. 

His  distinguished  legal  career  also  includes  several  years  at  the  U.S.  Army's 
Judge  Advocate  General's  Corps,  as  First  Lieutenant. 

For  nearly  thirty-eight  years,  Mr.  Hellerstein  has  been  with  the  firm  of  Stroock 
&  Stroock  &  Lavan,  making  Partner  in  1969.  He  has  specialized  in  litigation  includ- 
ing arbitration  for  complex  cases.  In  fact,  in  one  case,  he  handed  a  case  that  covered 
nearly  11,000  pages  of  transcripts,  about  600  exhibits  and  involved  60  sessions  be- 
fore arbitrators. 

He  has  written  and  spoken  extensively  on  all  aspects  of  the  law  and  has  been  ac- 
tive in  the  City  of  New  York  Bar  Association,  offering  improvements  to  the  judici- 
ary. He  currently  serves  as  Chairman  of  the  Federal  Bar  Foundation  and  has  been 
its  President  for  two  previous  years. 

Mr.  Hellerstein's  experience  will  translate  into  a  capable  and  judicious  District 
Court  Judge  and  I  look  forward  to  swift  action  on  his  nomination. 


REMARKS  INTRODUCING  COLLEEN  MCMAHON  BEFORE  THE  SENATE  JUDICIARY 

COMMITTEE 

I  am  pleased  to  introduce  Colleen  McMahon,  whom  the  President  has  nominated 
to  serve  as  U.S.  District  Court  Judge  for  the  Southern  District  of  New  York.  I  have 
known  Judge  McMahon  for  many  years  and  I  am  proud  to  call  her  a  friend. 
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I  would  also  like  to  take  a  moment  to  recognize  her  husband,  Frank  Sica,  who 
has  joined  her  here  today  and  mention  her  children,  Katie,  Patrick  and  Brian,  who 
were  not  able  to  make  it  to  the  hearing  because  they  are  at  camp. 

Colleen  McMahon  has  a  distinguished  academic  record,  graduating  first  in  her 
class  from  The  Ohio  State  University,  where  she  received  numerous  honors  and 
awards.  She  earned  her  Law  Degree  from  Harvard,  graduating  Cum  Laude  in  1976. 

Upon  graduating  from  law  school.  Judge  McMahon  joined  the  noted  law  firm  of 
Paul,  Weiss,  Riflcind,  Wharton  &  Garrison,  making  Partner  in  September  1984.  As 
a  civil  litigator,  she  handled  cases  including  contracts,  securities  fraud,  copyright, 
trademark  and  emplojTnent  discrimination.  She  tried  cases  before  judges,  juries  and 
arbitration  panels. 

From  November  1979  to  September  1980,  Judge  McMahon  took  time  from  her  pri- 
vate practice  to  be  the  Special  Assistant  to  the  Honorable  Donald  F.  McHenry,  Per- 
manent Representative  of  the  U.S.  to  the  United  Nations. 

In  1995,  she  was  appointed  as  Acting  Justice  of  the  State  Supreme  Court  where 
she  presides  over  felony  cases  and  non-trial  civil  proceedings. 

Judge  McMahon  has  been  active  in  numerous  bar  associations — too  numerous  to 
list  them  all — working  especially  on  the  issues  of  judicial  administration  and  women 
in  the  legal  profession.  She  devised,  oversaw  and  wrote  the  introduction  to  a 
ground-breaking  study  of  the  "glass-ceiling"  in  the  legal  profession  that  was  pub- 
lished in  the  Fordham  Law  Journal.  She  also  chaired  the  Jvuy  Project,  the  task 
force  that  successfiilly  recommended  far-reaching  changes  in  New  York's  jury  serv- 
ice practices;  the  project  report,  which  Judge  McMahon  wrote,  won  wide-spread  ac- 
claim. She  has  served  as  a  Member  of  the  House  of  Delegates  for  the  New  York 
State  Bar  Association. 

Her  knowledge  of  the  law  is  diverse,  writing  and  speaking  on  issues  ranging  from 
employment  law  to  federal  civil  procedure.  She  also  possesses  an  important  at- 
tribute for  someone  who  will  sit  on  the  federal  bench — a  balanced  and  fair  interpre- 
tation of  the  law  as  applied  to  individual  cases. 

Judge  McMahon  is  well  known  in  New  York  as  a  first  class  trial  attorney  and 
respected  as  a  judge  who  can  move  a  calendar  and  handle  complex  cases.  Those 
qualities  of  intellect  and  character  which  make  her  a  sought-after  attorney  and  ju- 
rist will  enhance  her  service  as  a  judge  in  the  Southern  District. 

I  am  looking  forward  to  the  support  of  this  Committee. 


REMARKS  INTRODUCING  WILLIAM  H.  PAULEY  III  BEFORE  THE  SENATE  JUDICIARY 

COMMITTEE 

I  am  pleased  to  introduce  William  Pauley  to  the  Committee.  Mr.  Pauley  has  been 
nominated  to  be  U.S.  District  Court  Judge  for  the  Southern  District  of  New  York. 
I  am  pleased  to  be  here  to  offer  my  support  to  his  nomination. 

First,  I  would  like  to  take  this  opportunity  to  recognize  Mr.  Pauley's  wife,  Kim- 
berly,  and  their  two  oldest  children,  William  and  Kendall.  Their  yoimgest  child, 
Adam  (who  is  only  two)  stayed  home.  I  am  also  delighted  to  introduce  Mr.  Paule5r's 
parents,  William  and  Mildred,  who  are  both  here  today. 

William  Pauley  graduated  from  Duke  University,  magna  cum  laude,  and,  in  1977, 
earned  his  Law  Degree  from  Dxxke  University  as  well. 

Following  his  graduation  from  law  school,  Mr.  Pauley  argued  appeals  on  behalf 
of  Nassau  County  as  a  Deputy  County  Attorney. 

In  1985,  Mr.  Pauley  established  lus  own  law  firm  in  mid-town  Manhattan  and 
proceeded  to  build  a  successfiil  and  distinguished  practice.  He  appeared  in  federal 
courts  around  the  country,  litigating  complex  civil  actions  ranging  from  RICO  claims 
to  federal  civil  rights  matters  and  class  actions. 

One  of  the  unique  features  of  Mr.  Pauley's  practice  has  been  his  representation 
of  municipalities  and  government  officials.  He  has  represented  a  number  of  large 
municipalities  on  Long  Island,  including  Nassau  County,  Suffolk  County,  the  Town 
of  Hempstead  and  the  Town  of  Brookhaven.  As  special  counsel,  he  has  defended  mu- 
nicipalities and  government  officials  in  a  wide  spectrum  of  litigation,  including  em- 
ployment discrimination  actions,  land  use  and  zoning  matters. 

Mr.  Pauley  has  tried  dozens  of  cases  in  state  and  federal  courts  and  argued  nu- 
merous appeals  in  the  United  States  Court  of  Appeals  for  the  Second  Circuit,  as 
well  as  the  appellate  courts  in  New  York  State. 

As  a  seasoned  litigator,  he  will  bring  a  broad  range  of  practical,  hands-on  experi- 
ence to  the  district  court  bench.  He  is  highly  regarded  among  his  colleagues  with 
a  reputation  for  fairness  and  integrity. 
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In  his  capacity  as  an  Assistant  Counsel  to  three  Assembly  Minority  Leaders,  he 
advised  them  on  personnel  and  human  resources  issues  and  appeared  in  htigation 
where  they  were  named  in  their  official  capacity. 

Mr.  Pavdey's  extensive  experience  and  keen  abiUty  to  analyze  the  law  makes  him 
a  qualified  candidate  for  the  position  on  the  Southern  District  Court  bench.  I  am 
confident  that  he  will  fiilfiU  the  responsibiUties  of  this  office  with  the  professional- 
ism and  skill  with  which  he  performs  all  his  work. 

I  thank  the  Committee  for  this  opportunity  and  look  forward  to  swift  approval  of 
his  nomination. 

Senator  SESSIONS.  I  see  Senator  Wellstone  here,  and  I  believe 
Mr.  Frank  had  not  been  invited  up  to  the  table,  and  I  apologize  for 
that.  I  do  not  know  which  one  could  sit  there,  Paul.  Maybe  you  can 
pull  the  chair  there.  That  will  be  fine. 

STATEMENT  OF  HON.  PAUL  D.  WELLSTONE,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MINNESOTA 

Senator  Wellstone.  Thank  you,  Mr.  Chairman.  Let  me  move 
right  along. 

One  thing  I  do  want  to  do  is  to  make  sure  that  I  introduce  Judge 
Frank's  family. 

Senator  SESSIONS.  Please. 

Senator  WELLSTONE.  His  wife,  Kathy — ^is  everybody  here? 

Judge  Frank.  They  are  all  here. 

Senator  Wellstone.  His  wife,  Kathy,  and  everybody,  please 
keep  standing.  This  is  a  wonderful  family.  We  want  to  show  Sen- 
ator Feinstein  that  there  is  a  lot  of  support  among  women  for  this 
nomination.  [Laughter.] 

Now  we  move  to  Kathy,  spouse  of  25  years,  daughter  Rachel,  age 
14,  daughter  Hilary,  age  13,  daughter  Lindsay,  age  13,  daughter 
Samantha,  age  9,  daughter  Alexandra,  age  9.  We  have  got  strong 
support  among  women  in  Minnesota  for  this  judge. 

Senator  Sessions.  I  believe  you  do. 

Senator  Feinstein.  It  is  unanimous. 

Senator  WELLSTONE.  Mr.  Chairman  and  members  of  the  commit- 
tee, I  would  like  to  thank  you  for  scheduling  Judge  Donovan  Frank 
for  this  final  hearing  before  we  leave  on  the  August  recess.  He  has 
strong  bipartisan  support  and  that  will  be  underscored  by  Senator 
Grams'  presence.  I  know  he  will  be  here  later  today  to  indicate  his 
strong  support.  I  am  confident  that  once  you  complete  your  review 
of  Judge  Frank's  sterling  record,  you  will  report  his  nomination 
promptly  to  the  full  Senate  for  approval  in  early  September  and  I 
urge  you  to  do  so. 

Judge  Frank  has  served  with  distinction  on  the  judiciary  in  Min- 
nesota for  13  years  and  he  is  regarded  as  one  of  the  finest  sitting 
judges  in  the  State.  He  is  noted  for  the  excellent  judgment,  splen- 
did analysis,  good  sense,  and  great  care  applied  in  each  decision 
and  ruling  made.  His  integrity  is  above  reproach.  His  intelligence 
is  piercing.  His  demeanor  is  always  cordial,  but  within  the  court- 
room, firm  and  straightforward.  In  short,  he  personifies  the  best  of 
America's  judiciary.  You  can  see  that  I  give  him  a  very  strong  rec- 
ommendation. 

Senator  Sessions.  Well  said. 

Senator  Feinstein.  Speak  in  superlatives.  [Laughter.] 

Senator  Wellstone.  During  his  tenure  on  the  bench,  he  has  dis- 
tinguished himself  as  an  energetic,  able  jurist  with  a  profound  com- 
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mitment  to  social  justice,  a  deep  concern  for  those  on  society's  mar- 
gins, and  a  special  talent  for  developing  imaginative,  innovative  ap- 
proaches to  preserving,  protecting,  and  supporting  families,  espe- 
cially those  that  have  been  wracked  by  violence,  neglect,  and 
abuse,  and  on  a  personal  note,  I  just  want  to  say  that  Judge  Frank 
is  very  well  known  around  the  State.  One  of  his  strongest  support- 
ers is  my  wife.  Sheila,  who  has  such  great  respect  for  the  work  that 
you  have  done,  Judge. 

I  am  now  going  to  just  take  about  2  minutes  more  and  finish. 
There  is  a  whole  statement  that  I  would  like  to  have  as  a  matter 
of  the  record. 

Senator  Sessions.  We  would  be  pleased  to  have  it  and  will  ac- 
cept it. 

Senator  Wellstone.  I  do  want  you  to  know,  described  by  the 
chairman  of  Minnesota's  Conference  on  Chief  Judges  as  a  judge's 
judge  in  1996,  Donovan  Frank  was  chosen  as  Trial  Judge  of  the 
Year  by  the  conference  out  of  over  250  sitting  judges  in  the  State 
of  Minnesota. 

Finally,  I  would  be  remiss  if  I  did  not,  and  I  am  not  doing  justice 
to  Judge  Frank,  but  I  am  trying  to  help  you  in  moving  your  delib- 
erations along  quickly,  but  I  do  want  to  just  again  urge  you  to 
move  promptly  on  this  nomination.  I  have  been  in  touch  with  Chief 
Judge  Paul  Magnuson  of  the  district  court  in  Minnesota  and  he  has 
informed  me  that  an  already  large  caseload  backlog  in  the  district 
has  been  exacerbated  by  the  vacancy  which  Judge  Frank's  nomina- 
tion is  designed  to  fill. 

Chief  Judge  Magnuson  has  indicated  that  the  District  of  Min- 
nesota currently  is  operating  with  a  weighted  case  filing  average 
of  610  per  judge,  180  cases  per  judge  over  the  caseload  considered 
normal  by  the  Judicial  Conference.  In  fact,  I  understand  that  the 
current  case  filings  in  the  District  of  Minnesota  would  justify  under 
the  Judicial  Conference  formula  an  additional  three  judges  to  han- 
dle the  growing  caseload  of  the  district,  so  the  judges  on  the  court 
have  said,  please.  Senator,  ask  your  colleagues  to  move  this  for- 
ward. 

On  a  personal  note,  and  my  final  point,  because,  Judge,  I  know 
these  two  colleagues  to  be  humane,  fair-minded 

Senator  Feinstein.  Bright,  intelligent 

[Laughter.] 


Senator  Wellstone  [continuing].  Bright,  intelligent 

Senator  Feinstein  [continuing].  Energetic,  vigilant,  patriotic 

Senator  Wellstone  [continuing].  And  with  Judge  Sessions  al- 
ways on  my  side  on  all  the  issues 

Senator  SESSIONS.  Trustworthy,  loyal,  helpful 

[Laughter.] 

Senator  Wellstone.  I  do  want  to  point  out,  on  a  personal  note, 
that  in  order  to  take  a  seat  on  the  district  court  in  the  Twin  Cities, 
and  I  mentioned  this  to  Senator  Hatch,  who  was  very  responsive 
to  this,  Judge  Frank  and  his  family  will  have  to  move  from  rural 
northeastern  Minnesota  to  the  Twin  Cities.  It  is  really  important 
to  have  representation  from  what  we  call  greater  Minnesota,  out- 
side the  Twin  Cities  area.  The  problem  is,  he  would  have  to  move, 
buy  a  house,  and  enroll  his  five  children  in  the  elementary  and 
high  schools  and  it  would  be  a  lot  easier  for  him  and  for  his  family 
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if  this  nomination  was  acted  on  by  the  Senate  as  early  as  possible, 
early  fall,  so  that  he  could  make  the  appropriate  arrangements. 

I  do  believe,  now  just  to  be  very  serious,  that  he  has  strong  and 
broad  bipartisan  support.  It  is  unanimous.  Senator  Grams  agrees 
with  me.  We  have  a  lot  of  judicial  talent.  He  is  the  best,  and  any- 
thing we  can  do  to  help  his  family  out  would  be  much  appreciated. 
I  thank  you. 

[The  prepared  statement  of  Senator  Wellstone  follows:] 

Prepared  Statement  of  Senator  Paul  Wellstone 

Mr.  Chairman,  members  of  the  Committee,  I  want  to  thank  you  for  scheduhng 
Judge  Donovan  W.  Frank  for  this  final  hearing  before  we  leave  for  the  August  re- 
cess. With  the  strong  bipartisan  support  he  has  enjoyed  in  my  state,  underscored 
by  Senator  Grams'  presence  here  today,  I  am  confident  that  once  you  have  com- 
pleted your  review  of  his  sterling  record,  you  will  report  his  nomination  promptly 
to  the  ftill  Senate  for  approval  in  early  September.  I  urge  you  to  do  so. 

Judge  Frank  has  served  with  distinction  on  the  judiciary  in  Minnesota  for  thir- 
teen years,  and  is  regarded  as  one  of  the  finest  sitting  judges  in  the  State.  He  is 
noted  for  the  excellent  judgment,  splendid  analysis,  good  sense,  and  great  care  ap- 

EUed  in  each  decision  and  ruhng  made.  His  integrity  is  above  reproach;  his  intel- 
gence  is  piercing;  his  demeanor  is  always  cordial,  but,  within  the  courtroom,  firm 
and  straightforward.  In  short,  he  personifies  the  best  of  America's  judiciary. 

During  his  tenure  on  the  bench,  he  has  distinguished  himself  as  an  energetic,  able 
jurist  with  a  profound  commitment  to  social  justice,  a  deep  concern  for  those  on  soci- 
ety's margins,  and  a  special  talent  for  developing  imaginative,  innovative  ap- 
proaches to  preserving,  protecting  and  supporting  families,  especially  those  wracked 
by  violence,  neglect  and  abuse. 

Judge  Frank  is  an  experienced  trial  judge,  having  heard  numerous  complex  and 
difficult  criminal  cases  over  the  years.  Shortly  after  ascending  to  the  bench,  he 
served  a  term  as  the  Assistant  Chief  Judge  for  the  Sixth  Judicial  District  in  Min- 
nesota, and  was  then  re-elected  by  his  colleagues  to  successive  terms  as  Chief  Judge 
of  that  District.  This  recognition  by  his  colleagues  is  confirmation  of  his  skills  in 
the  effective  administration  of  the  court  system,  and  of  his  personal  sense  of  fair- 
ness. Described  by  the  Chairman  of  the  Minnesota  Conference  of  Chief  Judges  as 
a  "judge's  judge,"  in  1996  he  was  chosen  as  "Trial  Judge  of  the  Year"  by  the  Con- 
ference, out  of  over  250  sitting  judges  in  the  state. 

This  award  was  granted  on  behalf  of  all  his  judicial  colleagues.  However,  it  is  no 
less  significant  that  Judge  Frank  is  just  as  well  regarded  by  members  of  the  practic- 
ing bar  in  my  state.  The  legal  community  statewide  clearly  holds  him  in  very  high 
regard,  as  evidenced  by  the  many  awards,  appointments  and  high  ratings  extended 
to  him  over  the  years  by  his  colleagues. 

It  is  also  significant  that  the  number  of  cases  decided  in  Judge  Frank's  courtroom 
that  were  thereafter  appealed  is  amazingly  small.  Indeed,  no  case  decided  by  Judge 
Frank  has  ever  been  reversed  by  the  Minnesota  Supreme  Court;  and  of  the  approxi- 
mately twenty  cases  appealed  to  the  Coxirt  of  Appeals  in  the  State  of  Minnesota  (a 
lower  appellate  court  than  the  Supreme  Court),  only  three  times  did  the  judges  of 
that  court  not  entirely  concur  with  Judge  Frank's  judgments. 

Before  ascending  to  the  bench,  and  in  addition  to  his  many  other  professional  ac- 
compUshments,  Judge  Frank  served  as  an  Assistant  County  Attorney  in  northern 
Minnesota,  working  on  the  staff  of  its  Juvenile  Welfare,  Criminal  and  Civil  Divi- 
sions, where  he  earned  a  reputation  for  being  tough-minded,  vigorous  and  even- 
handed  in  prosecuting  numerous  cases  involving  rape,  miirder,  kidnapping,  assault 
and  other  violent  crimes.  Throughout  his  tenure  in  that  office,  he  demonstrated  an 
especially  keen  sympathy  for  the  victims  of  such  crimes.  During  his  many  years  of 
pubUc  service  to  the  people  of  Minnesota,  he  has  been  deeply  committed  to  ensuring 
that  our  state's  legal  system  is  effective,  fair,  and  open  to  all.  Ensuring  equal  access 
to  justice,  and  equal  treatment  under  the  law,  and  doing  so  with  dignity  and  respect 
to  all,  has  been  a  hallmark  of  his  service  on  the  bench. 

Judge  Frank  has  also  been  remarkably  active  in  local  and  regional  community  af- 
fairs, serving  on  an  extraordinary  number  of  distinguished  boards,  study  commis- 
sions, task  forces,  and  committees  throughout  the  state  in  both  policy-making  and 
advisory  capacities,  aU  of  which  were  intended  to  make  the  court  system  more  effec- 
tive and  accessible,  more  equitable,  less  intimidating,  and  more  free  from  gender- 
based  and  racial  biases.  He  has  also  been  active  in  efforts  to  educate  the  pubUc  and 
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the  legal  community  about  our  legal  system,  rooted  in  his  strong  belief  that  the  sys- 
tem works  most  effectively  when  its  workings  are  understood  by  the  public. 

Having  lived  and  worked  for  much  of  his  lifetime  in  greater  Minnesota,  Judge 
Frank's  nomination  would  bring  to  the  United  States  District  Court  his  vast  experi- 
ence and  knowledge  of  the  region,  and  of  the  special  needs  and  problems  of  rural 
areas.  I  believe  it  is  important  that  our  District  Court  be  balanced  in  all  respects, 
including  that  of  the  geographical  background. 

As  I  said  at  the  outset,  I  hope  Judge  Frank's  nomination  will  be  approved  prompt- 
ly by  the  Committee.  I've  been  in  touch  with  Chief  Judge  Paul  Magnuson  of  the  Dis- 
trict Coiu-t  of  Minnesota,  who  has  informed  me  that  an  already  large  caseload  back- 
log in  the  District  has  been  exacerbated  by  the  vacancy  which  Judge  Frank's  nomi- 
nation is  designed  to  fill.  Chief  Judge  Magnuson  has  indicated  that  the  District  of 
Minnesota  currently  is  operating  with  a  "weighted  case  filing"  average  of  610  per 
judge — 180  cases  per  judge  over  the  caseload  considered  normal  by  the  Judicial  Con- 
ference. In  fact,  I  understand  the  current  case  filings  in  the  District  of  Minnesota 
would  justify,  under  the  Judicial  Conference  formula,  an  additional  3  judges  to  han- 
dle the  growing  caseload  of  the  District. 

In  addition,  on  a  personal  note,  in  order  to  take  a  seat  on  the  District  Court  in 
the  Twin  Cities,  he  must  move  from  rural  northeastern  Minnesota  to  the  Twin  Cit- 
ies, buy  a  house,  and  enroll  his  five  children  in  area  elementary  and  high  schools. 
It  would  be  much  easier  for  him  and  his  family  if  his  nomination  were  acted  upon 
by  the  full  Senate  as  soon  as  possible,  so  that  he  could  make  appropriate  arrange- 
ments in  this  regard  for  the  fall. 

I  know  you  have  a  lot  of  nominees  today  and  little  time.  I'm  delighted  to  commend 
to  you  this  distinguished  jurist.  I  am  confident  that  once  confirmed,  he  will  continue 
to  bring  a  deep  and  abiding  commitment  to  justice  to  this  important  work,  and  serve 
ably  on  the  federal  bench  for  years  to  come.  I  thank  the  Chairman,  the  Ranking 
Democrat,  and  the  Members  of  this  Committee  for  your  consideration. 

Senator  SESSIONS.  Thank  you.  That  weighted  caseload  is  very 
high,  Judge.  You  will  be  challenged.  We  have  a  district  in  Alabama 
that  is  reaching  about  those  numbers,  so  we  need  to  move  on  it. 

Senator  Grams. 

STATEMENT  OF  HON.  ROD  GRAMS,  A  U.S.  SENATOR  FROM  THE 
STATE  OF  MINNESOTA 

Senator  Grams.  Timing  is  everything.  Thank  you,  Mr.  Chairman 
and  Senator  Wellstone.  I  am  pleased  to  be  here  and  to  help  intro- 
duce Judge  Donovan  Frank,  the  nominee  for  a  position  as  U.S.  Dis- 
trict Judge  for  the  State  of  Minnesota. 

Judge  Frank  is  a  highly  regarded,  seasoned  jurist,  and  having 
held  the  office  of  District  Court  Judge  of  the  Sixth  Judicial  District, 
State  of  Minnesota,  for  the  last  13  years,  and  for  5  of  those  13 
years,  from  1991  through  1996,  Judge  Frank  served  as  chief  judge. 
Five  years  is  the  statutory  maximum  in  Minnesota  that  a  judge 
can  serve  as  a  chief  judge,  and  during  that  time,  he  held  super- 
visory and  assignment  authority  over  the  entire  district,  in  addition 
to  carrying  a  full  caseload. 

I  would  also  like  to  bring  to  your  attention  Judge  Frank's  per- 
sonal history  of  volunteerism  and  community  service.  He  has  the 
qualities  and  the  background  that  we  seek  for  those  who  serve  on 
the  Federal  bench. 

Judge  Frank  is  highly  regarded  among  his  peers  as  a  learned 
and  thoughtful  jurist  and  I  believe  he  will  fulfill  his  position  with 
the  utmost  integrity  and  respect  for  the  U.S.  Constitution  and  the 
State  and  Federal  statutes  and  I  fully  support  his  nomination  and 
I  ask  the  committee  to  report  his  nomination  this  week  and  request 
floor  consideration  this  week,  as  well,  if  possible. 

Mr.  Chairman,  I  want  to  thank  you  for  your  efforts,  as  well,  to 
help  facilitate  Judge  Frank's  nomination.  I  appreciate  this  oppor- 
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tunity  to  be  here  and  to  join  Senator  Wellstone  in  supporting  this 
nomination.  Thank  you  very  much. 

Senator  Sessions.  Thank  you  very  much. 

Senator  Wellstone.  Mr.  Chairman,  I  thank  my  colleague,  Sen- 
ator Grams,  for  his  strong  support. 

Senator  Sessions.  Thank  you. 

Senator  Feinstein,  I  know,  has  a  personal  recommendation  or 
some  comments  she  would  like  to  make  and  I  would  recognize  her 
at  this  time. 

STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  Feinstein.  I  thank  you,  Mr.  Chairman.  I  would  ask  your 
consent  to  enter  into  the  record  a  statement  of  the  ranking  mem- 
ber. Senator  Leahy,  and  the  full  statement  of  my  colleague.  Senator 
Boxer,  for  the  record. 

Senator  Sessions.  That  will  be  made  a  part  of  the  record. 

[The  prepared  statement  of  Senator  Leahy  follows:] 

Prepared  Statement  of  Hon.  Patrick  Leahy,  a  U.S.  Senator  From  the  State 

OF  Vermont 

This  is  the  ninth  judicial  nominations  confirmation  hearing  this  year.  Today  we 
will  hear  from  a  few  more  of  the  scores  of  nominees  who  are  pending  before  the 
Committee  in  need  of  a  hearing.  We  are  receiving  additional  nominations  every 
week.  I  commend  the  Chairman  for  holding  two  confirmation  hearings  this  month, 
for  the  first  time  since  March.  Unfortunately,  the  timing  of  this  hearing  on  the  next 
to  last  day  before  the  scheduled  August  recess  will  mean  that  none  of  these  out- 
standing nominees  will  be  considered  by  the  Judiciary  Committee  or  the  Senate  be- 
fore September. 

I  also  want  to  commend  all  of  the  Senators  who  are  participating  here  today  and 
those  who  are  sending  statements  in  support  of  these  fine  nominees.  In  particular, 
I  note  that  the  Committee  will  be  hearing  from  Marsha  Berzon,  a  nominee  to  an- 
other judicial  emergency  vacancy  plaguing  the  Ninth  Circuit.  Her  nomination  has 
been  pending  before  the  Committee  for  over  six  months.  Both  Alvin  HeUerstein  and 
Colleen  McMahon  have  been  nominated  to  fill  judicial  emergency  vacancies  in  the 
Southern  District  of  New  York.  I  look  forward  to  prompt  consideration  and  favorable 
action  on  all  of  the  nominees  assembled  at  todays  hearing  once  the  Judiciary  Com- 
mittee resvunes  meeting  in  September. 

The  Chief  Justice  of  the  United  States  Supreme  Court  has  called  the  number  of 
judicial  vacancies  "the  most  immediate  problem  we  face  in  the  federal  judiciary." 
The  Senate  continues  to  tolerate  76  vacancies  in  the  federal  courts  with  another 
seven  on  the  horizon — almost  one  in  10  judgeships  remains  unfilled.  We  are  doing 
better  here  in  the  Judiciary  Committee  but  the  Senate  needs  to  act  more  promptly 
in  considering  these  nominees.  The  Senate  has  not  even  kept  up  with  normal  attri- 
tion over  the  past  two  years,  let  along  taken  the  type  of  concerted  action  needed 
to  end  the  judicial  vacancies  crisis.  The  numerous,  longstanding  vacancies  in  some 
courts  are  harming  the  federal  administration  of  justice.  The  Chief  Justice  pointedly 
declared  in  his  1997  Year  End  Report:  "Vacancies  cannot  remain  at  such  high  levels 
indefinitely  without  eroding  the  quality  of  justice  that  traditionally  has  been  associ- 
ated with  the  federal  judiciary." 

Only  33  judicial  nominees  have  been  confirmed  by  the  Senate  all  year.  There  are 
currently  17  qualified  nominees  for  judicial  vacancies  on  the  Senate  calendar.  All 
have  been  reported  favorably  by  the  Judiciary  Committee.  Some  were  reported 
months  ago.  Unfortunately,  the  Republican  leadership  in  the  Senate  has  not  chosen 
to  consider  even  a  single  judicial  nomination  yet  this  month.  I  hope  that  the  Repub- 
lican leadership  of  the  Senate  will  reverse  its  course  and  that  the  Senate  will  pro- 
ceed to  consider  and  confirm  those  nominees  without  further  delay. 

Earlier  this  month,  I  attempted  to  draw  the  attention  of  the  Senate  and  the  public 
to  the  judicial  vacancies  problem  by  comparing  the  Senate  lack  of  production  with 
the  home  run  pace  of  Mark  McGwire.  McGwire  is  still  on  pace  to  break  the  single- 
season  home  run  record.  He  has  hit  an  additional  eight  home  runs  so  far  in  July 
and  now  has  a  total  of  45  home  runs.  As  the  Senate  approaches  the  end  of  July 
and  its  August  recess,  the  Senate  has  gone  "0  for  July"  and  risks  going  without  con- 
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firming  any  judicial  nominees  for  a  period  of  two  months.  That  would  be  very 
wrong.  There  is  still  a  day  or  two  for  the  Senate  Republican  leadership  to  recon- 
sider. I  hope  that  the  Senate  will  confirm  these  much-needed  judicial  nominees  be- 
fore it  recessing  for  the  month  of  August. 

[The  prepared  statement  of  Senator  Boxer  and  letters  in  support 
of  Ms.  Berzon  follow:] 

Prepared  Statement  of  Senator  Barbara  Boxer 

Mr.  Chairman,  I  am  delighted  to  be  here  today  to  introduce  Marsha  Berzon  to 
the  members  of  this  distinguished  Judiciary  Committee.  I  feel  confident  you  will  all 
agree  Ms.  Berzon  is  eminently  qualified  to  set  on  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

I  would  like  to  take  this  opportunity  to  introduce  Ms.  Berzon's  husband,  Stephen 
Paul  Berzon,  whom  she  has  been  married  to  since  1967.  Mr.  Berzon  is  here  today, 
along  with  their  daughter  Ali,  son  Jeremy,  and  Marsha's  father,  Jack  Siegel.  Unfor- 
tunately, her  mother,  Sylvia  Siegel,  could  not  attend  due  to  health  reasons.  Also 
here  are  Marsha  Berzon's  brother  Arthur  Siegel,  her  sisters  Beth  and  Mariam 
Siegel,  and  her  nephew  Adam  Kometsky.  I'll  ask  them  to  stand  at  this  time. 

Marsha  Berzon  graduated  cum  laude  fi-om  RadclifTe  College  in  1966,  and  received 
her  Juris  Doctor  from  Boalt  Hall,  the  law  school  at  the  University  of  California, 
Berkeley.  Ms.  Berzon  clerked  for  Judge  James  R.  Browning  of  the  U.S.  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  for  Justice  William  J.  Brennan,  Jr.  of  the  United 
States  Supreme  Court.  She  then  went  into  private  practice.  Marsha  Berzon  has 
been  with  Altshuler  &  Berzon  since  1978,  and  is  now  a  Partner  in  that  firm,  appear- 
ing regularly  in  court. 

Ms.  Berzon's  practice  consists  primarily  of  civil  appellate  work  involving  labor 
law,  employment  law,  the  First  Amendment,  and  cases  involving  federalism  and  fed- 
eral courts  issues.  U.S.  Supreme  Court  representation  is  her  specialty.  Marsha 
Berzon  has  written  more  than  100  briefs  in  the  Supreme  Court.  She  has  argued  4 
cases  before  the  Supreme  Court.  She  was,  in  the  last  5  years,  chief  counsel  on  5 
Supreme  Court  cases,  as  well  as  co-counsel  before  the  High  Court  numerous  times. 

For  years,  Marsha  Berzon  has  been  involved  in  numerous  professional  activities, 
as  a  member  of  the  State  Bar  of  California,  the  Bar  Association  of  San  Francisco, 
California  Women  Lawyers,  the  San  Francisco  Women  Lawyers'  Alliance,  the  Amer- 
ican Bar  Association,  the  Los  Angeles  Bar  Association,  the  State  Bar  of  California, 
and  as  a  Delegate  to  the  Ninth  Circuit  Judicial  Conference  in  1985. 

Marsha  Berzon  has  strong,  bipartisan  support.  Here  are  words  from  a  few  of  those 
supporters. 

Our  own  senator  from  Pennsylvania,  Senator  Specter  who  sits  on  this  Committee, 
said  in  a  letter  dated  July  10  of  this  year  that  he  was  impressed  with  Marsha 
Berzon's  "intellect,  accomplishments,  and  the  respect  she  has  earned  from  labor  law- 
yers representing  both  management  and  the  unions."  I  would  like  to  thank  the  sen- 
ator from  Pennsylvania  for  his  support  of  Marsha  Berzon. 

Former  Republican  Senator  James  McClure  of  Idaho,  in  support  of  her  nomina- 
tion, writes:  "What  becomes  clear  is  that  Ms.  Berzon's  intellect,  experience  and  un- 
questioned integrity  have  led  to  strong  and  bipartisan  support  for  her  appointment." 

J.  Dennis  McQuaid,  a  Republican  and  an  attorney,  and  who,  by  the  way,  ran 
against  me  in  my  congressional  race  in  1982,  writes  "Unlike  some  advocates,  she 
enjoys  a  reputation  that  she  is  devoid  of  any  remotely  partisan  agenda  *  *  *  Frank- 
ly her  presence  will  enhance  the  reputation  of  the  Ninth  Circuit." 

CaUfomia  State  Superior  Court  Judge  Michael  M.  Johnson,  who  was  appointed 
by  Governor  Wilson,  believes  Ms.  Berzon  "is  a  brilliant  appellate  attorney,  and  she 
would  be  an  excellent  addition  to  the  Ninth  Circuit."  Associate  Justice  of  the  State 
of  California's  Court  of  Appeal,  Paul  Haerle,  who  was  appointed  by  Governor  Pete 
Wilson,  thinks  she  would  make  a  "fine  appellate  court  judge." 

Fred  Alvarez,  former  Commissioner  of  the  Equal  Employment  Opportunity  Com- 
mission and  Assistant  Secretary  of  Labor  for  the  Department  of  Labor  in  the 
Reagan  Administration,  recommends  Ms.  Berzon  for  the  Ninth  Circuit  "without  hes- 
itation." 

Charles  G.  Curtis,  Jr.  was  opposing  counsel  in  the  United  Auto  Workers  v.  John- 
son Controls,  Inc.,  499  U.S.  187  (1991).  He  writes  "all  who  have  worked  with  or 
against  her  know  that  she  is  fair,  reasonable,  and  respectful  toward  opposing 
views." 

The  California  Correctional  Peace  Officers  Association  (CCPOA)  represents  correc- 
tional peace  officers  employed  by  the  State  of  CaUfomia.  This  organization  has  en- 
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dorsed  Governors  George  Deukmejian  and  Pete  Wilson.  The  CCPOA  also  endorses 
Ms.  Berzon  as  being  "among  the  best  legal  practitioners  in  the  country." 

Ms.  Berzon's  supporters  also  include  the  International  Union  of  PoUce  Associa- 
tions, the  Nationed  Association  of  Police  Organizations  which  represents  220,000 
sworn  law  enforcement  officers,  and  the  Los  Angeles  County  Professional  Peace  Offi- 
cers Association. 

The  Corporate  Secretary  for  Chevron  Corporation  and  Republican,  Lydia  Beebe, 
writes  Ms.  Berzon  has  a  "reputation  of  being  a  brilliant  attorney  and  of  imposing 
an  extremely  high  intellectual  standard  to  whatever  she  does.  She  has  the  support 
of  many  in  the  employment  and  labor  law  community,  both  on  the  plaintiff  and 
management  side." 

Mr.  Chairman,  the  record  will  show  Ms.  Berzon  has  the  support  and  respect  of 
labor  and  management.  Democrats  and  RepubUcans.  Clearly,  her  quaUfications  have 
transcended  partisan  divisions. 

I  would  Uke  to  submit  these  recommendation  letters  in  full  for  the  record. 

I  strongly  beUeve  Marsha  Berzon  will  make  an  outstanding  addition  to  the  federal 
bench.  I  am  very  proud  to  have  had  the  opportunity  to  testify  today,  and  hope  this 
distinguished  panel  will  forward  Marsha's  name  to  the  fiill  Senate  for  confirmation. 
Thank  you  Mr.  Chairman. 


United  States  Senate, 
Committee  on  the  Judiciary, 
Washington,  DC,  July  10,  1998. 
Senator  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee,  Russell  Senate  Office  Building,  Washington, 
DC. 
Dear  Orrin:  On  May  7,  1998  I  wrote  to  you  to  request  a  prompt  hearing  for  Mar- 
sha Berzon,  a  nominee  for  the  Ninth  Circviit  Court  of  Appeals  (copy  attached).  As 
I  expressed  in  my  prior  letter,  I  have  met  with  Ms.  Berzon  and  have  received  nu- 
merous letters  and  phone  calls  of  support.  I  am  impressed  by  her  intellect,  accom- 
plishments, and  the  respect  she  has  earned  from  labor  lawyers  representing  both 
management  and  the  unions. 

Over  two  months  have  passed  since  I  last  wrote  and  Ms.  Berzon  has  still  not  had 
her  hearing.  I  understand  that  the  Judiciary  Committee  is  planning  to  have  a  judi- 
cial nominations  hearing  next  Thursday,  July  16.  I  urge  you  to  include  Ms.  Berzon 
as  a  witness  at  this  hearing.  If  you  decide  not  to  include  Ms.  Berzon,  I  would  appre- 
ciate it  if  you  could  share  with  me  the  reasons  for  the  delay. 
Thank  you  for  your  help. 
Sincerely, 

Arlen  Specter. 


Law  Offices, 
Givens  Pursley,  LLP., 
Boise,  ID,  April  9,  1998. 
Re  Nomination  of  Marsha  S.  Berzon  to  Ninth  Circuit  Covul  of  Appeals. 

Hon.  Orrin  G.  Hatch, 

Chairman,  Senate  Judiciary  Committee,  U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  We  write  to  support  the  confirmation  of  Marsha  S.  Berzon, 
who  has  been  nominated  to  the  United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. We  would  respectfully  urge  that  confirmation  hearings  be  held  promptly. 

Our  firm  is  involved  in  litigation  on  numerous  issues  of  public  policy  throughout 
the  Ninth  Circuit.  That  practice  makes  us  vitally  concerned  about  the  quality  of  the 
nominees  to  all  federal  benches  in  our  Circuit,  and  particularly  to  the  Court  of  Ap- 
peals. 

We  first  became  aware  of  Ms.  Berzon  when  our  respective  firms  acted  as  co-coun- 
sel in  complex  bankruptcy  proceedings  related  to  the  Bunker  Hill  Superfund  site  in 
northern  Idaho.  While  she  was  not  involved  in  that  representation,  our  partners  be- 
came quite  familiar  with  her  reputation  and  experience  during  their  work  with 
other  members  of  her  firm. 

We  have  also  had  an  opportunity  to  review  in  detail  not  only  Ms.  Berzon's  resume 
and  quaUfications,  but  also  numerous  letters  of  recommendation  from  highly  re- 
spected lawyers  throughout  the  country  in  support  of  her  nomination  and  prompt 
confirmation  to  the  Covut.  These  include  several  from  lawyers  who  have  represented 
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adverse  parties  in  litigation  with  Ms.  Berzon's  clients  which,  as  you  know,  is  one 
of  the  highest  compliments  available  in  our  profession. 

What  becomes  clear  is  that  Ms.  Berzon's  intellect,  experience  and  unquestioned 
integrity  have  led  to  strong  and  bipartisan  support  for  her  appointment.  She  is  a 
consensus  nominee  and  we  are  confident  that  the  Judiciary  Committee  will  be  most 
favorably  impressed. 

We  join  the  expression  of  support  from  other  legal  and  political  quarters  for  Mar- 
sha Berzon's  nomination  and  prompt  confirmation. 
Thank  you  for  your  consideration. 
Very  truly  yours, 

Roy  L.  Eiguren. 
W.  Hugh  O'Riodran. 
Kenneth  R.  McClure. 
James  A.  McClure. 


McQuAiD,  Metzler,  McCormick  &  Van  Zandt,  LLP, 

San  Francisco,  CA,  February  18,  1398. 
Re  Confirmation  of  Marsha  S.  Berzon  for  the  Ninth  Circuit  Court  of  Appeals. 

Hon.  Orrin  G.  Hatch,  Chairman, 

Senate  Judiciary  Committee,  U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  write  to  support  the  confirmation  of  Marsha  S.  Berzon 
who  has  been  nominated  by  the  President  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circmt. 

I  am  a  Republican  and  an  attorney.  As  a  Republican,  I  have  been  heavily  involved 
in  Republican  politics  in  Northern  California  for  over  twenty  years.  I  ran  for  Con- 
gress twice  losing  in  1980  to  John  Burton  and  in  1982  to  Barbara  Boxer.  I  subse- 
quently became  quite  involved  with  the  Lincoln  Club  of  Northern  California  and 
served  as  its  Chairman  from  1989  to  1991.  I  have  also  served  on  both  state  and 
local  Republican  Central  Committees  and  been  a  delegate  to  the  RepubUcan  Na- 
tional Conventions  in  1984  and  1988. 

As  an  attorney,  I  am  the  senior  partner  of  my  firm  and  have  been  practicing  in 
the  San  Francisco  legal  community  for  over  twenty-five  years.  My  firm  represents 
management  in  the  labor  arena.  A  large  focus  of  my  practice  is  in  real  estate  with 
an  emphasis  on  land  use  and  environmental  law.  My  clients  are  primarily  large 
businesses  and  developers. 

I  am  providing  both  my  political  and  legal  background  because  Marsha  Berzon 
has  generally  represented  clients  and  organizations  to  which  my  cUents  almost  in- 
variably would  be  opposed  or  with  whom  they  would  be  in  conflict.  Nevertheless, 
I  can  recommend  Marsha  for  confirmation  without  reservation.  Marsha  is  well  rec- 
ognized by  the  entire  Bar,  including  significantly  the  "management"  Bar,  for  her 
legal  skills  and  knowledge.  Unlike  some  advocates,  she  enjoys  a  reputation  that  she 
is  devoid  of  any  remotely  partisan  agenda  and  that  her  service  on  the  court  will  be 
marked  by  decisions  demonstrating  great  legal  aciunen,  fairness  and  equanimity. 
Frankly  her  presence  will  enhance  the  reputation  of  the  Ninth  Circuit. 

I  have  spoken  to  Marsha  Berzon  about  her  nomination.  She  demonstrated  to  me 
a  keen  interest  in  the  law  in  general  and  not  just  in  her  specialities.  As  a  former 
law  clerk  and  as  a  volunteer  to  the  courts,  she  has  had  a  wide  variety  of  experience 
in  matters  outside  her  specialities  of  labor,  employment  law,  ERISA,  constitutional 
law  and  environmental  law. 

Hopefully,  a  confirmation  hearing  will  be  scheduled  quickly  for  Marsha  Berzon. 
I  am  confident  that  the  Judiciary  Committee  will  be  impressed  favorably  as  I  have 
been  with  this  candidate's  legal  background,  her  love  of  and  dedication  to  the  law 
and  her  judicial  temperament.  We  need  more  judges  like  her  at  every  level  of  the 
court  system.  I  am  providing  a  copy  of  this  letter  supporting  Marsha  Berzon  to  each 
Senator  on  the  Committee.  I  hope  that  the  Committee  will  vote  to  confirm  her  nomi- 
nation. 

Very  truly  yours, 

J.  Dennis  McQuaid, 
McQuaid,  Metzler,  McCormick  &  Van  Zandt,  LLP. 
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The  Superior  Court, 
Chambers  of  Michael  M.  Johnson,  Judge, 

Compton,  CA,  April  17,  1998. 
Re  Nomination  of  Marsha  Berzon  for  the  Ninth  Circmt  Court  of  Appeals. 

Hon.  Orrin  G.  Hatch, 

Chairman,  Committee  on  the  Judiciary,  U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  writing  to  support  the  President's  nomination  of 
Marsha  Berzon  to  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit. 

Prior  to  my  appointment  to  the  Los  Angeles  Superior  Court,  I  was  a  partner  with 
the  firm  of  Baker  &  Hostetler  specializing  in  the  representation  of  management  in 
labor  and  emplojmient  disputes.  I  worked  closely  with  Marsha  during  the  period 
1991  through  1997  when  I  was  the  Chair  and  Marsha  and  I  were  both  members 
of  the  Executive  Committee  of  the  California  State  Bar  Labor  and  Employment  Law 
Section.  Even  before  that,  I  was  familiar  with  Marsha's  reputation  as  an  outstand- 
ing attorney  in  the  field  of  labor  and  employment  law. 

Based  upon  my  experience  I  can  say  without  hesitation  that  Marsha  is  well  quali- 
fied to  be  a  member  of  the  Ninth  Circuit  Court  of  Appeals.  She  is  fair,  open  minded 
and  has  high  standards  of  excellence  and  integrity.  Marsha  is  widely  respected  by 
all  attorneys  (management  and  labor)  in  California  and  other  parts  of  the  country. 

As   a   Republican,   I   do   not   always   support   the   President's   nominations.    In 
Marsha's  case,  however,  I  do  so  without  qualification.  Marsha  is  a  brilliant  appellate 
attorney,  and  she  would  be  an  excellent  addition  to  the  Ninth  Circuit.  I  urge  you 
and  the  other  members  of  the  Judiciary  Committee  to  approve  her  nomination. 
Very  truly  yours, 

Michael  M.  Johnson, 

Superior  Court  Judge. 


State  of  California,  Court  of  Appeal, 
First  Appellate  District,  Division  Two, 

San  Francisco,  CA,  April  13.  1998. 
Hon.  Orrin  Hatch, 

Chair,  Committee  on  the  Judiciary,  U.S.  Senate,  Senate  Office  Building,  Washington, 
DC. 
Dear  Senator  Hatch:  I  am  writing  in  support  of  the  President's  nomination  of 
Marsha  Berzon  of  San  Francisco  as  a  new  member  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit. 

I  am  well-acquainted  with  Brian  Jones,  formerly  of  your  staff,  and  now  on  the 
staff  of  my  finend  Governor  Pete  Wilson.  Brian  suggested,  after  I  talked  to  him  on 
this  subject,  that  I  also  write  you  directly. 

I  have  only  met  Ms.  Berzon  once,  when  we  were  both  members  of  the  Ninth  Cir- 
cuit Judicial  Conference,  and  never  worked  with  or  against  her  professionally  dur- 
ing my  days  in  private  practice.  However,  several  members  of  the  court  on  which 
I  now  serve  know  her  well  professionally  and  think  most  highly  of  her  abilities  and 
experience.  Although  I  respect  the  opinions  of  those  colleagues,  I  opted  to  go  beyond 
them  before  caUing  Brian  or  writing  this  letter.  Specifically,  I  sought  out  two  of  my 
former  law  partners  who  have  had  extensive  Utigation  experience  with  Ms.  Berzon 
in  labor  and  emplojTnent  Utigation.  Both  generously  praised  her  fairness,  profes- 
sionalism, work  ethic  and  general  brain  power,  and  thought  she  would  make  a  fine 
appellate  court  judge. 

Based  on  these  views,  and  also  on  Ms.  Berzon's  impressive  credentials  as  an  ap- 
pellate advocate — amply  demonstrated  by  her  resume — I  am  pleased  to  join  many 
others  here  in  the  San  Francisco  Bay  area  in  recommending  her  confirmation  to  the 
Ninth  Circuit. 
Sincerely, 

Paul  R.  Haerle, 
Associate  Justice. 
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Wilson  Sonsini  Goodrich  &  Rosati, 

Professional  Corp., 
Palo  Alto,  CA,  April  30,  1998. 
Re  Confirmation  of  Marsha  S.  Berzon  for  the  Ninth  Circuit  Court  of  Appeals. 

Senator  Orrin  G.  Hatch, 

U.S.  Senate,  Russell  Senate  Office  Building,  Washington,  DC. 

Dear  Senator  Hatch:  During  my  service  with  the  Reagan  Administration  as  a 
Commissioner  of  the  Equal  Employment  Opportunity  Commission  and  Assistant 
Secretary  of  Labor  for  the  Department  of  Labor,  I  came  to  appreciate  your  perspec- 
tive on  the  proper  role  of  judges  in  our  constitutional  system.  I  join  you  in  your  view 
that  federal  judges  should  faithfully  interpret  laws.  In  that  spirit,  I  am  writing  to 
recommend,  without  hesitation,  that  you  positively  consider  the  candidacy  of  Mar- 
sha S.  Berzon  to  the  Ninth  Circuit  Court  of  Appeals. 

Since  I  left  Washington  in  1989,  I  have  resumed  my  management-side  labor  law 
practice  in  the  San  Francisco  Bay  Area  and  have  come  to  appreciate  the  respect 
that  Ms.  Berzon  commands  in  our  legal  community  among  management  and  union 
side  lawyers  alike.  Ms.  Berzon  has  been  an  outstanding  advocate  for  the  positions 
of  her  clients  and  has  practiced  with  the  highest  degree  of  integrity.  Ms.  Berzon's 
vigorous  advocacy,  superb  intellectual  acuity,  and  remarkable  abUity  to  articulate 
her  position  have  earned  her  respect  from  both  Courts  and  opponents. 

Because  of  the  high  caliber  of  her  legal  skills,  I  was  delighted  to  join  with  a  group 
of  other  management  labor  lawyers  to  commend  Ms.  Berzon  to  President  Clinton 
when  she  was  under  consideration  to  be  nominated  to  the  Ninth  Circuit.  In  that 
same  vein,  I  am  delighted  to  join,  once  again,  with  my  colleagues  on  the  manage- 
ment-side to  stand  up  for  and  endorse  her  confirmation  to  that  position. 

Like  others,  I  would  be  confident  as  an  advocate  on  behalf  of  management  that 
were  I  arguing  a  proposition  of  employment  law  on  behalf  of  an  employer  client,  Ms. 
Berzon  would  fairly  consider,  fi-om  a  completely  neutral  stance,  the  legal  arguments 
that  I  would  present.  Ms.  Berzon's  intellectual  capabilities,  coupled  with  her  integ- 
rity, assure  me  that  she  would  fiilly  and  clearly  understand  my  cUents'  arguments 
and  would  apply  the  law  as  written  by  the  Congress  and  interpreted  by  higher 
covuls  in  a  fair  and  even-handed  manner.  I  am  also  confident  that  her  decisions  as 
a  jurist  would  be  made  within  the  proper  limitations  of  that  role  and  would  not  be 
motivated  by  the  positions  that  she  has  previously  advocated  in  her  representation 
of  unions  in  the  employment  law  area.  Clearly,  someone  with  the  intellect  and  in- 
tegrity, which  Ms.  Berzon  has  demonstrated,  understands  the  difference  between 
advocacy  and  the  solemn  respbnsibihties  undertaken  as  a  federal  appellate  court 
judge. 

In  conclusion,  the  overwhelming  support  for  such  a  highly  regarded  employment 
law  adversary  by  so  many  well  respected  management  lawyers  should  indicate  to 
you  and  your  colleagues  the  extraordinary  talent  of  Ms.  Berzon  and  the  esteem  in 
which  she  is  held  by  those  most  likely  to  be  her  harshest  critics.  In  fact,  I  can  think 
of  no  other  union-side  lawyer  who  would  command  so  strong  and  so  compelling  a 
consensus  from  management  lawyers  on  her  suitability  for  such  an  important  posi- 
tion on  the  Ninth  Circuit  Court  of  Appeals.  Accordingly,  I  am  delighted  to  join  with 
my  management  colleagues  to  commend  her  to  you  with  confidence  that  she  recog- 
nizes the  proper  role  of  the  judiciary  in  our  constitutional  system  and  will  interpret 
rather  than  attempt  to  create  the  law. 
Very  truly  yours, 

Fred  W.  Alvarez. 


Foley  &  Lardner, 
Attorneys  at  Law, 
Madison,  WI,  March  4,  1998. 
Re  Nomination  of  Marsha  S.  Berzon  to  the  U.S.  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

Hon.  Orrin  G.  Hatch, 

Russell  Senate  Office  Building,  Washington,  DC. 

Dear  Senator  Hatch:  As  a  former  opponent  of  Marsha  S.  Berzon  in  a  landmark 
Title  VII  case  before  the  Supreme  Covut,  I  write  in  enthusiastic  support  of  her  re- 
cent nomination  by  the  President  for  appointment  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

The  case  was  United  Auto  Workers  v.  Johnson  Controls,  Inc.,  499  U.S.  187  (1991). 
At  issue  was  Johnson  Control's  "fetal  protection  poUcy,"  which  excluded  fertile 
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women  from  certain  manufacturing  jobs  so  as  to  protect  the  health  of  the  unborn 
children  they  might  conceive.  The  company's  policy  was  grounded  upon  sincere, 
good-faith  concerns  about  workplace  health  and  safety.  The  opponents  of  the  policy 
were  just  as  sincere  in  their  concerns  about  how  sucn  policies  might  preclude  true 
equality  of  opportunity  in  the  workplace.  The  lower  courts  had  ruled  for  the  com- 
pany. 

At  that  point,  the  United  Auto  Workers  retained  Marsha  Berzon  to  handle  the 
appeal  to  the  Siipreme  Court.  I  already  was  familiar  with  Ms.  Berzon's  sterling  rep- 
utation as  an  effective  thoughtful,  and  highly  ethical  advocate.  I  can  tell  you  from 
my  experience  in  Johnson  Controls  that  this  reputation  is  richly  deserved.  I  sub- 
jected Ms.  Berzon's  briefs  and  arguments  to  microscopic  review  and  critique,  in  the 
way  that  perhaps  only  a  Utigation  opponent  would  ever  do — word-by-word,  footnote- 
by-footnote,  citation-by-citation.  Her  writing  was  clear  and  persuasive,  and  her  use 
of  the  precedents  was  fair  and  balanced.  Her  oral  advocacy  was  superb.  As  a  former 
Supreme  Court  clerk  and  career  litigator,  I  have  observed  many  skillful  arguments; 
hers  was  certainly  among  the  best  I  have  ever  witnessed  (much  to  my  regret  at  the 
time). 

Ms.  Berzon  displayed  several  other  qualities  that  are  all  too  rare  in  ovir  profession 
today.  She  dealt  with  difficult  arguments  head-on  and  acknowledged  problems  with 
her  position.  She  showed  evident  respect  for  the  company's  genuine  concerns,  and 
sougnt  in  her  argument  to  accommodate  those  concerns  whenever  possible.  She  was 
always  courteous  and  professional.  Most  important  of  all,  she  sought  to  bviild  a  con- 
sensus rather  than  tear  down  and  attack.  This  perhaps  is  one  reason  why  the  Su- 
preme Court  unanimously  agreed  that  the  judgment  in  the  compan^s  favor  had  to 
De  reversed.  Johnson  Controls  is  rightly  viewed  as  a  watershed  precedent,  and  Ms. 
Berzon  deserves  the  highest  praise  for  her  sensitive  and  effective  handling  of  the 
case. 

I  have  continued  to  follow  Ms.  Berzon's  career  with  interest  since  the  Supreme 
Courts  decision  in  Johnson  Controls  seven  years  ago.  I  have  been  pleased — ^but  not 
at  aU  surprised — to  hear  repeated  praise  for  Ms.  Berzon  from  the  "management" 
side  as  well  as  from  the  "employee  side.  From  my  own  experience,  I  beUeve  that 
all  who  have  worked  with  or  against  her  know  that  she  is  fair,  reasonable,  and  re- 
spectful toward  opposing  views. 

As  someone  who  cares  very  deeply  about  our  legal  system,  I  endorse  Marsha  S. 
Berzon  without  hesitation  as  someone  who  would  make  a  magnificent  federal  appel- 
late judge. 

Please  note  that  these  are  my  own  personal  views,  and  that  I  do  not  purport  to 
speak  for  Foley  &  Lardner. 
Respectfully, 

Charles  G.  Curtis,  Jr. 


California  Correctional  Peace  Officers  Association, 

West  Sacramento,  CA,  March  25,  1998. 
Re  Nominations  of  Marsha  S.  Berzon  for  Appointment  to  the  United  States  Court 

of  Appeal  for  the  Ninth  Circuit. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Senate  Judiciary  Committee, 
Dirksen  Senate  Office  Building,  Washington,  DC. 

Dear  Chairman  Hatch:  We  are  writing  to  urge  you  to  support  the  nomination 
of  Marsha  S.  Berzon  to  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit. 

The  CaUfomia  Correctional  Peace  Officers  Association  (CCPOA)  represents  correc- 
tional peace  officers  employed  by  the  State  of  California  and  its  Department  of  Cor- 
rections and  the  California  Youth  Authority.  We  are,  I  believe,  the  largest  single 
employee  organization  representing  a  single  bargaining  unit  in  the  State  of  Califor- 
nia (public  sector  or  private  sector),  and  certainly  we  are  the  largest  independent 
peace  officers  association  in  the  nation. 

Our  organization  is  not  affiliated  with  organized  labor,  enjoying  our  independence 
since  our  incaption  in  1957. 

CCPOA  has  endorsed  and  energetically  supported  past-Governor  George 
Deukmejian  and  Governor  Pete  Wilson.  Moreover,  as  the  peace  officers  who  walk 
the  "toughest  beat  in  the  state"  inside  our  state  prisons,  we  have  been  and  continue 
to  be  strong  supporters  of  the  death  penalty. 

With  this  background,  we  have  examined  the  abihties,  career  and  reputation  of 
Marsha  Berzon.  We  know  that  her  talents  as  a  lawyer  place  her  among  the  best 
legal  practitioners  in  the  country.  Additionally,  and  very  important  to  us,  she  would 
be  one  of  the  few  federal  appellate  judges  with  substantial  experience  in  employer- 
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employee  relations,  and  such  expertise  would  be  helpful  to  the  appellate  branch,  in 
analyzing  the  labor  relations  matters  that  come  before  it. 

Finally,  we  believe  that  Ms.  Berzon  will  rigorously  enforce  our  federal  criminal 
laws,  and  will  review  our  state's  criminal  laws  if  they  are  challenged  by  criminal 
defendants  with  a  perspective  of  the  needs  of  law  enforcement  and  of  the  working 
peace  officer. 

We  beUeve  Ms.  Berzon  will  be  an  intellectually  exceptional  judge,  one  who  will 
be  fair  to  all  sides.  Senator  Hatch,  we  urge  Marsha  Berzon's  prompt  confirmation. 
With  respect, 

Don  Novey, 
President,  California  Correctional  Peace  Officers  Association. 


International  Union  of  Police  Associations,  AFL-CIO, 

February  13,  1998. 
Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 
Dirksen  Senate  Office  Building,  Washington,  DC. 

Dear  Chairman  Hatch:  On  behalf  of  the  International  Union  of  Police  Associa- 
tions, I  am  writing  in  support  of  the  nomination  of  Marsha  S.  Berzon  for  appoint- 
ment to  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit. 

Ms.  Berzon  possesses  extraordinary  skills  of  advocacy  and  jurisprudence  which 
quaUfy  her  for  this  appointment.  Her  career  has  been  dedicated  towards  the  resolu- 
tion of  complex  workforce  issues  which  has  given  her  the  highest  praise  from  both 
labor  and  management.  This  dexterity  of  intellect  can  only  be  an  asset  to  the  Ninth 
Circuit. 

We  recommend  confirmation  of  Marsha  Berzon  for  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit.  If  there  is  further  information  we  can  provide,  please 
do  not  hesitate  to  ask  our  assistance.  Thank  you  in  advance  for  your  prompt  atten- 
tion to  our  request. 
Sincerely, 

Arthur  J.  Reddy, 
International  Vice  President. 


National  Association  of  Police  Organizations,  Inc., 

Representing  America's  Finest, 
Washington,  DC,  March  18,  1998. 

Hon.  Orrin  G.  Hatch, 

Chairman,  Committee  on  the  Judiciary,  U.S.  Senate, 

Senate  Dirksen  Office  Building,  Washington,  DC. 

Dear  Chairman  Hatch:  On  behalf  of  the  National  Association  of  Police  Organiza- 
tions (NAPO)  representing  220,000  sworn  law  enforcement  officers,  I  am  writing  in 
support  of  Marsha  S.  Berzon's  appointment  to  the  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit.  (President  Clinton  nominated  her  earlier  this  year.)  Based  on  infor- 
mation from  law  enforcement  officer  organizations  and  their  attorneys  in  Cahfomia, 
I  believe  that  she  would  be  fair  and  impartial  to  law  enforcement  officers  and  open- 
minded  to  their  concerns. 

The  Peace  Officers  Research  Association  of  California  conducted  an  informal  sur- 
vey of  knowledgeable  attorneys  and  others  in  California  and  determined  that  she 
has  been  sjonpathetic  to  law  enforcement  organizations.  For  example,  she  worked 
with  an  attorney  who  has  represented  law  enforcement  officers  and  effectively  rep- 
resented a  peace  officer  organization.  She  apparently  understands  the  myriad  of 
problems  and  difficult  situations  facing  the  line  patrol  officer  every  day.  She  appears 
to  have  argued  only  "mainstream"  causes  and  is  considered  by  those  contacted  as 
a  balanced  candidate.  Therefore,  NAPO  urges  her  speedy  confirmation  by  the  U.S. 
Senate. 

Please  do  not  hesitate  to  contact  me  if  you  or  your  staff  should  have  any  ques- 
tions. 

Sincerely, 

Robert  T.  Scully, 

Executive  Director. 

The  National  Association  of  PoUce  Organizations  is  a  national  non-profit  organiza- 
tion representing  state  and  local  law  enforcement  officers.  NAPO  is  a  coalition  of 
police  associations  and  unions  from  across  the  United  States  that  serves  to  advance 
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the  interests  of  law  enforcement  officers  through  legal  advocacy,  among  other  activi- 
ties. NAPO  represents  4,000  law  enforcement  organizations,  with  over  220,000 
sworn  law  enforcement  officers,  3,000  retired  officers,  and  more  than  100,000  citi- 
zens who  share  a  common  dedication  of  fair  and  effective  crime  control  and  law  en- 
forcement. 


Los  Angeles  County  Professional  Peace  Officers  Assoclvtion, 

Monterey  Park,  CA,  March  23,  1998. 
Hon.  Orrin  Hatch, 

Chairman,  U.S.  Senate  Judiciary  Committee, 
Senate  Hart  Building,  Washington,  DC. 

Dear  Senator  Hatch:  The  Los  Angeles  County  Professional  Peace  Officers  Asso- 
ciation is  pleased  to  endorse  the  appointment  of  Marsha  S.  Berzon  to  the  United 
States  Coiul  of  Appeals  for  the  Ninth  Circuit. 

We  believe  our  5,700  members  would  be  well  served  by  Ms.  Berzon's  service  to 
the  Ninth  Circuit.  She  is  analji^ical,  fair  and  thorough.  Her  work  has  demonstrated 
her  legal  skills  and  knowledge.  She  has  earned  a  reputation  for  promoting  her  cU- 
ents  interest  with  integrity,  professionaUsm  and  dedication. 

Our  judicial  system  needs  more  appointments  of  brilliant  professionals,  such  as 
Marsha  Berzon.  We  strongly  recommend  the  confirmation  of  Ms.  Berzon  for  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit.  If  there  is  anything  further 
we  can  provide,  please  feel  free  to  contact  us.  Thank  your  for  your  assistance. 
Respectfully, 

William  Sieber, 

President. 


Chevron  Corp., 
San  Francisco,  CA,  March  24,  1998. 
Re  Confirmation  of  Marsha  S.  Berzon  for  the  Ninth  Circuit,  Court  of  Appeals. 

Hon.  Orrin  G.  Hatch, 

Chairman,  Senate  Judiciary  Committee, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  writing  to  support  the  confirmation  of  Marsha  S. 
Berzon  who  has  been  nominated  by  the  President  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Ciroiit.  I  am  the  Corporate  Secretary  for  Chevron  Corporation. 
Five  years  ago.  Governor  Pete  Wilson  appointed  me  to  tne  CaUfomia  Fair  Employ- 
ment and  Housing  Commission.  I  have  been  Chair  of  the  Commission  for  the  past 
three  years.  I  am  a  Repubhcan. 

Although  I  do  not  personally  know  Marsha  Berzon,  I  know  of  her  reputation  as 
an  excellent  appellate  advocate.  Of  particular  interest  to  me  in  my  role  as  a  Com- 
missioner is  the  fact  that  Ms.  Berzon  successfully  argued  United  Auto  Workers  v. 
Johnson  Controls  (1991)  499  U.S.  187,  before  the  United  States  Supreme  Court.  The 
Commission  followed  this  case  carefully,  since  it  had  decided  the  same  issue  in  a 
case  involving  the  same  employer  in  the  late  1980's.  The  Commission,  as  did  the 
Supreme  Court,  held  that  the  employer's  bar  of  all  fertile  women  from  certain  jobs 
was  unlawful  sex  discrimination  under  the  relevant  anti-discrimination  statutes. 

Ms.  Berzon  has  a  reputation  of  being  a  briUiant  attorney  and  of  imposing  an  ex- 
tremely high  intellectual  standard  to  whatever  she  does.  She  has  the  support  of 
many  in  the  employment  and  labor  law  community,  both  on  the  plaintiff  and  man- 
agement side:  She  would,  in  my  opinion,  be  an  extremely  valuable  addition  to  the 
federal  judiciary  system. 

I  am  providing  copies  of  this  letter  to  each  Senator  on  the  Judiciary  Committee. 
I  hope  that  the  Committee  will  vote  to  confirm  Ms.  Berzon's  nomination  at  the  earli- 
est possible  occasion. 

Very  truly  yours, 

Lydia  Beebe, 
Chair,  Fair  Employment  and  Housing  Commission, 

Corporate  Secretary,  Chevron  Corp. 

Senator  Feinstein.  As  Senator  Boxer  said,  Mr.  Chairman,  I 
would  like  to  just  have  an  opportunity  to  fill  out  the  details  and 
credentials  of  Ms.  Berzon's  background.  She  earned  a  B.A.  degree 
cum  laude  from  Harvard.  She  received  her  law  degree  from  Boalt 
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Hall  School  of  Law  at  the  University  of  California-Berkeley.  She 
earned  the  Order  of  the  Coif  and  she  was  an  articles  editor  for  the 
California  Law  Review. 

On  graduation  from  law  school,  she  clerked  for  U.S.  Court  of  Ap- 
peals Judge  James  Browning  and  for  U.S.  Supreme  Court  Justice 
William  J.  Brennan.  Following  her  clerkship,  she  practiced  law 
from  1975  to  1977  as  an  associate  at  the  Washington,  DC,  law  firm 
of  Woll  and  Mayer.  Since  1978,  she  has  practiced  with  the  San 
Francisco  law  firm  of  Altshuler,  Berzon,  Nussbaum,  Berzon  and 
Rubin,  where  she  has  been  a  partner  since  1990. 

She  specializes  in  appellate  litigation,  a  practice  that  has  made 
her  quite  familiar  with  Federal  appellate  courts.  She  has  appeared 
numerous  times  before  the  circuit  courtb,  the  district  courts,  and  all 
levels  of  California  State  courts.  She  has  argued  four  cases  before 
the  U.S.  Supreme  Court  and  has  filed  dozens  of  briefs  on  a  wide 
variety  of  cases  before  the  Supreme  Court.  Her  client  list  is  varied 
and  she  has  been  chosen  to  represent  the  governments  of  the 
States  of  California  and  Hawaii,  the  city  of  Oakland,  CA,  in  major 
court  cases. 

Her  nomination  enjoys  the  support,  as  my  friend  and  colleague. 
Senator  Boxer,  pointed  out,  of  law  enforcement  as  well  as  broad  bi- 
partisan support. 

Senator  Boxer  quoted  from  the  Correctional  Peace  Officers  Asso- 
ciation and  I  want  you  to  know  that  these  kinds  of  commendations 
by  this  particular  association  generally  fall  toward  Republicans, 
and  I  would  just  like  to  read  the  full  statement  because  I  think, 
indeed,  it  is  quite  remarkable. 

As  the  peace  officers  who  walk  the  toughest  beat  in  the  State,  inside  our  State 
prisons,  we  have  been  and  continue  to  be  strong  supporters  of  the  death  penalty. 
With  this  background,  we  have  examined  the  abilities,  career,  and  reputation  of 
Marsha  Berzon.  We  know  that  her  talents  as  a  lawyer  place  her  among  the  best 
legal  practitioners  in  the  country.  We  believe  that  Ms.  Berzon  will  rigorously  enforce 
oiu"  Federal  criminal  laws  and  will  review  our  State's  criminal  laws  if  they  are  chal- 
lenged by  criminal  defendants  with  a  perspective  of  the  needs  of  law  enforcement 
and  of  the  working  peace  officer. 

She  enjoys  the  bipartisan  support  of  a  wide  range  of  practition- 
ers, including  many  attorneys  whom  she  has  opposed  in  litigation. 
Former  Idaho  Senator  James  McClure  and  three  of  his  law  part- 
ners wrote,  "Ms.  Berzon's  intellect,  experience,  and  unquestioned 
integrity  have  led  to  strong  and  bipartisan  support  for  appoint- 
ment. She  is  a  consensus  nominee." 

W.J.  Usery,  Jr.,  former  head  of  the  Federal  Mediation  and  Con- 
ciliation Service  under  Presidents  Nixon  and  Ford  and  Secretary  of 
Labor  under  President  Ford  wrote, 

She  has  all  the  qualifications  needed  as  well  as  the  honesty  and  integrity  that 
we  need  and  deserve  in  our  court  system  today.  I  know  she  will  be  dedicated  to  the 
principles  of  fairness  and  impartiality  in  all  of  her  judicial  activities. 

Doug  Barton  of  the  San  Francisco  law  firm  of  Hanson,  Brigit, 
Marcus,  Blahos  and  Rudy  wrote,  "She  is,  in  my  opinion,  not  only 
a  person  of  extraordinary  intellect  and  proven  legal  ability,  but  also 
one  who  is  highly  principled,  objective,  and  fair  minded." 

Even  though  she  has  represented  clients  and  interests  which  are 
often  adverse  to  the  clients  and  interests  I  have  represented,  I  have 
never  found  her  to  be  doctrinaire  or  ideological  in  her  approach  to 
legal  issues.  I  think  that  is  an  important  statement. 
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Dennis  McQuaid,  an  active  Republican — as  a  matter  of  fact,  he 
ran  against  Senator  Boxer  once — and  partner  at  the  San  Francisco 
law  firm  of  McQuaid,  McQuaid,  Metzler,  McCormick,  and  Van 
Zant,  wrote,  "Marsha  Berzon  has  generally  represented  clients  and 
organizations  to  which  my  clients  almost  invariably  would  be  op- 
posed or  with  whom  they  would  be  in  conflict.  Nevertheless,  I  can 
recommend  Marsha  for  confirmation  without  reservation.  She  en- 
joys a  reputation  that  is  devoid  of  any  remotely  partisan  agenda 
and  that  her  service  on  the  court  will  be  marked  by  decisions  dem- 
onstrating great  legal  acumen,  fairness,  and  equanimity." 

So  I  am  very  pleased  to  join  with  my  friend  and  colleague.  Sen- 
ator Boxer,  in  introducing  Marsha  Berzon  to  this  committee  today, 
and  heartily  recommend  her  for  confirmation  to  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit.  I  thank  the  chair. 

Senator  Sessions.  Thank  you  very  much.  Senator  Feinstein. 

Are  there  any  other  opening  statements? 

STATEMENT  OF  HON.  EDWARD  M.  KENNEDY,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MASSACHUSETTS 

Senator  Kennedy.  I  just  have  a  brief  one,  if  I  could,  Mr.  Chair- 
man. 

Senator  SESSIONS.  All  right. 

Senator  Kennedy.  I  welcome  this  hearing  to  consider  the  distin- 
guished nominees  for  the  Federal  courts  and  I  also  welcome  this 
sign  that  the  logjam  may  finally  be  breaking.  Many  of  us  continue 
to  be  deeply  concerned  about  the  slow  pace  of  Senate  action  on  ju- 
dicial nominees  in  this  Congress.  So  far  in  this  session,  the  Senate 
has  confirmed  only  33  nominees  to  a  Federal  bench  that  now  has 
76  vacancies.  That  is  only  eight  fewer  vacancies  than  we  started 
with,  in  January.  So  even  though  we  have  confirmed  more  than  30 
judges  this  session,  the  net  benefit  to  the  Federal  Judiciary  is  just 
eight  judges. 

Some  of  my  colleagues  claim  it  is  the  President's  fault  that  he 
is  not  sending  up  nominees  fast  enough,  but  he  has  sent  up  40 
nominations  so  far  this  year  and  we  have  confirmed  eight  of  them. 
At  the  rate  we  are  going,  we  will  end  this  session  with  the  same 
number  of  vacancies  we  started  with.  That  is  not  fair  to  the  nomi- 
nees, the  Federal  judiciary,  or  the  American  people.  We  can  and 
must  do  better. 

Only  a  few  weeks  remain  in  the  session.  I  hope  that  we  do  what 
we  can  to  act  on  as  many  of  the  pending  nominees  as  possible.  As 
you  know,  some  of  them  have  waited  2V2  years  for  confirmation. 

Today's  hearing  is  a  step  in  the  right  direction.  We  have  before 
us  six  exceptional  nominees,  Mr.  Hellerstein,  Mr.  Pauley,  Judge 
Frank,  and  Judge  Berman  are  accomplished  attorneys  and  jurists. 
I  am  confident  that  they  will  serve  our  country  with  distinction. 

I  am  particularly  pleased  that  two  highly  qualified  women,  Mar- 
sha Berzon  and  Colleen  McMahon,  are  on  today's  agenda.  Ms. 
Berzon,  as  others  have  pointed  out,  is  an  outstanding  attorney.  She 
has  written  more  than  100  briefs  and  petitions  in  the  Supreme 
Court,  has  argued  4  cases  before  the  Supreme  Court,  and  comes  be- 
fore us  today  with  a  bipartisan  list  of  supporters  which  includes 
our  former  colleague  Jim  McClure  and  Fred  Alvarez  as  the  Com- 
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missioner  of  the  Equal  Employment  Opportunity  Commission  and 
Assistant  Secretary  of  Labor  under  President  Reagan. 

Judge  McMahon  was  Phi  Beta  Kappa  at  Ohio  State  University 
and  cum  laude  of  Harvard  Law  School.  For  the  past  3  years,  she 
has  served  as  a  judge  in  the  U.S.  Court  of  Claims. 

I  hope  that  Ms.  Berzon  and  Judge  McMahon's  nominations  will 
move  swiftly  through  the  nomination  process.  Sadly,  it  is  taking 
the  Senate  more  than  three  times  as  long  to  confirm  women  and 
minority  judges  than  other  judges.  Of  the  nine  nominees  pending 
for  more  than  1  year,  seven  are  women  or  minorities.  All  three  of 
the  nominees  who  have  been  pending  for  2  years  or  more  are 
women  or  minorities.  By  delaying  action  on  so  many  obviously  well- 
qualified  nominees,  we  do  a  disservice  to  the  judiciary  and  to  the 
American  people. 

Ms.  Berzon,  Judge  McMahon,  and  Mr.  Hellerstein  have  all  been 
nominated  to  fill  seats  in  districts  declared  judicial  emergencies  by 
the  Judicial  Conference  of  the  United  States.  Empty  seats  on  the 
Federal  courts  mean  long  delays  for  the  citizens  seeking  protection 
for  their  rights.  As  we  all  know,  justice  delayed  is  justice  denied. 

I  look  forward  to  the  testimony  of  our  nominees  today  and  to 
sending  these  nominations  to  the  Senate  for  confirmation  as  quick- 
ly as  possible.  I  thank  the  chair. 

Senator  SESSIONS.  Thank  you.  Senator  Kennedy. 

Senator  Specter,  do  you  have  any  opening  remarks? 

Senator  Specter.  I  do  not  have  an  opening  statement. 

Senator  Sessions.  We  do  have  a  problem.  I  hoped  that  we  could 
finish  by  2  p.m.  We  are  going  to  have  a  series  of  votes  stacked  at 
2  o'clock,  which  means  probably  5,  6,  or  7  votes,  45  minutes  to  1 
hour,  so  it  would  be  my  hope  that  we  could  finish  by  2  o'clock. 

Ms.  Berzon,  the  court  of  appeals  nominee,  if  you  would  come  for- 
ward, we  could  perhaps  begin  with  you  and  then  we  could  take  the 
District  Court  nominees  perhaps  individually.  I  should  administer 
the  oath. 

If  you  would  raise  your  right  hand,  do  you  swear  that  the  testi- 
mony you  shall  give  in  this  hearing  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  so  help  you,  God? 

Ms.  Berzon.  I  do. 

Senator  Sessions.  Thank  you.  First  of  all,  I  would  just  like  to 
congratulate  all  the  nominees.  This  is  a  panel  of  extraordinary  aca- 
demic skill  and  great  professional  experience.  We  have  no  informa- 
tion that  indicates  any  lack  of  ethical  standards  or  academic  ability 
or  temperament  or  those  kinds  of  things  that  would  raise  any  ques- 
tions about  the  nominees. 

Ms.  Berzon,  I  have  expressed,  and  you  have  probably  heard,  a 
concern  about  the  Ninth  Circuit  Court  of  Appeals.  Recently,  the 
New  York  Times  reported  that  a  majority  of  the  Supreme  Court 
consider  the  ninth  circuit  a  rogue  circuit.  They  reversed  27  out  of 
28  cases  last  year  that  the  Supreme  Court  reviewed.  Do  you  have 
any  sense  that  there  is  a  problem  with  the  judicial  philosophy  of 
the  ninth  circuit? 
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TESTIMONY  OF  MARSHA  L.  BERZON,  TO  BE  U.S.  CIRCUIT 
JUDGE  FOR  THE  NINTH  CIRCUIT 

Ms.  Berzon.  Senator,  I  share  your  concern  about  the  reversal 
rate  in  the  ninth  circuit.  I  note  that  it  is  better  this  year  than  it 
was  last  year.  And  until  I  am  confirmed,  if  I  am  fortunate  enough 
to  do  so,  I  am  somewhat  reluctant  to  make  any  comments  about 
what  might  be  contributing  to  the  reversal  rate. 

But  I  do  have  some  observations  as  a  litigant  before  this  court 
and  many  other  courts  of  appeals,  and  that  is  that  the  ninth  circuit 
seems  to  have  fewer  internal  self-corrective  measures  than  many 
other  circuits  do,  and  I  have  practiced,  for  example,  before  the 
third  circuit,  before  the  seventh  circuit,  where  there  seem  to  be 
means  for  panels  which  think  that  other  panels'  opinions  are  in 
legal  error  to,  in  an  expeditious  fashion,  ask  the  court  as  a  whole 
to  review  those  precedents. 

On  the  ninth  circuit,  whether  it  is  because  of  the  size  or  the  cul- 
ture or  what,  it  is  sort  of  hard  to  say,  but  those  self-corrective 
measures  do  not  happen,  and  I  have  some  particular  experience 
with  this  as  a  contributor  to  this  year's  reversal  rate  in  the  sense 
that  I  reversed  a  ninth  circuit  decision  in  the  Supreme  Court  this 
year  as  a  litigant,  and  it  was  a  case  which,  frankly,  had  no  busi- 
ness being  in  the  Supreme  Court.  That  is,  it  seems  to  me  it  was — 
while  the  statute  was  complex,  the  legal  issue  was,  I  think,  fairly 
clear. 

Judge  Trott  concurred  in  the  ninth  circuit,  noting  that  the  D.C. 
Circuit's  resolution  of  the  same  result  was  a  better  one.  The  Su- 
preme Court  was  more  or  less  forced  to  take  the  case  because  of 
the  conflict,  took  the  case,  and  reversed  unanimously  3  weeks  after 
the  oral  argument.  Frankly,  there  was  no  reason  why  that  should 
not  have  been  corrected  by  the  ninth  circuit  itself. 

Senator  Sessions.  And  it  is  an  expensive  process  when  you  have 
to  go  to  the  Supreme  Court  to  reverse  a  circuit  court  opinion. 

Ms.  Berzon.  Extremely,  and  time  consuming  for  the  parties  and 
for  the  court. 

QUESTIONS  BY  SENATOR  SESSIONS 

Senator  SESSIONS.  Based  on  your  experience  and  observations,  do 
you  feel  like,  for  whatever  reasons,  the  ninth  circuit  has  failed  to 
remain  sufficiently  consistent  with  the  Supreme  Court  over  the 
years,  that  that  is  a  valid  criticism  of  the  circuit? 

Ms.  Berzon.  I  have  not  done  any  general  survey.  I  can  look  at 
the  reversal  rates  and  I  can  say  that  they  are  unusual. 

Senator  Sessions.  And  it  has  been  a  pattern  for  many  years,  as 
I  recall,  and  as  a  Federal  prosecutor  throughout  the  1980's  with  re- 
gard to  criminal  law  cases,  the  ninth  circuit  cases  were  consistently 
cited  by  defense  lawyers  when  they  could  not  find  a  case  from  any 
other  circuit.  It  was  sort  of  a  joke  among  the  U.S.  attorneys  around 
the  country  that  the  ninth  circuit  cases  were  not  well  respected  in 
their  districts. 

I  say  that  to  you  to  say  that  I  have  indicated  under  the  advise 
and  consent  authority  or  power  given  this  body  that  I  would  be  giv- 
ing a  heightened  scrutiny  to  the  nominees  for  the  ninth  circuit,  and 
I  wanted  to  share  that  with  you. 
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Let  me  ask  you  a  few  brief  questions.  I  know  you  have  been  a 
member  of  the  ACLU,  the  American  Civil  Liberties  Union,  and 
were  a  member  of  the  board  of  directors  from  1985  to  1991  of  the 
northern  California  branch,  and  from  1995  to  1997,  and  vice  presi- 
dent, I  believe,  of  that  branch  from  1989  to  1991.  There  are  a  num- 
ber of  lawsuits,  some  of  which  I  think  maybe  I  can  just  ask  you 
about  in  writing,  if  you  have  not  already  responded,  that  that  agen- 
cy and  board  filed  that  I  think  are  not  in  the  mainstream  of  legal 
thought. 

First,  let  me  ask  you,  to  what  extent  did  you  as  a  board  member 
or  vice  president  participate  in  the  review  of  litigation  that  was 
filed  by  the  ACLU  during  that  period? 

Ms.  Berzon.  I  was  never  a  lawyer  for  any  ACLU  case.  When  I 
was  on  the  legal  committee,  and  for  2  years,  I  was  chair  of  the 
legal  committee,  and  it  is  for  that  reason  that  I  was  vice  president. 
In  other  words,  there  were  four  vice  presidents.  In  fact,  my  role 
was  as  chair  of  the  legal  committee,  and  that  was  essentially  sim- 
ply running  the  meetings  of  the  legal  committee. 

In  that  capacity,  we  reviewed  cases  that  were  brought  to  us  by 
the  fairly  large  legal  staff  of  the  northern  California  ACLU.  The 
northern  California  ACLU  is  somewhat  different  from  some  others 
in  the  fact  that  it  has  a  large  legal  staff.  The  clients  come  to  the 
legal  staff.  The  legal  staff  determines  which  cases  they  want  to 
bring  forward.  They  bring  those  cases  to  the  legal  committee  essen- 
tially to  determine  whether  there  are  colorable  legal  theories.  It  is 
a  consultation  role  of  simply  outside  lawyers  who  meet  once  a 
month,  10  or  11  months  a  year,  for  this  purpose,  for  1  hour  or  so. 

The  board  only  votes  on  litigation  if  there  is  a  dispute  in  the 
legal  committee  or  if  someone  specifically  asks  that  there  be  a  vote. 
So  otherwise,  there  is  a  report  of  the  legal  committee  to  the  board, 
but  there  is  no  vote. 

Senator  Sessions.  During  this  period,  do  you  recall  any  cases, 
litigation  filings,  in  which  you  either  opposed  the  filing  or  did  not 
agree  with  the  position  taken  by  the  ACLU? 

Ms.  Berzon.  I  can  think  more  clearly  more  generally.  That  is, 
there  are  two  instances  in  which  I  have,  on  behalf  of  clients,  rep- 
resented interests  that  were  directly  opposed  to  the  ACLU's  posi- 
tion in  the  same  case. 

One  was  in  a  Hawaii  case  in  which  the  Hawaii  ACLU  was  chal- 
lenging Good  Friday  as  a  holiday  under  the  establishment  clause, 
and  I  represented  parties  supporting  the  statute  in  the  U.S.  Su- 
preme Court  in  opposing  certiorari. 

The  second  occasion  was  when  there  was  a  case  in  the  U.S.  Su- 
preme Court 

Senator  Sessions.  You  were  retained  on  that? 

Ms.  Berzon.  I  was  retained  in  both  of  these  instances,  that  is 
right.  There  was  a  case  in  the  U.S.  Supreme  Court  concerning 
abortion  protests,  or  protests  in  front  of  abortion  clinics  in  which 
the  ACLU  took  a  position  that  I  regarded  as  insufficiently  protec- 
tive of  the  first  amendment  and  my  clients  did,  as  well,  and  that 
is  an  instance  in  which  I  feel,  although  I  was  retained,  I  feel  quite 
strongly  that  the  ACLU's  position  was  insufficiently  supportive  of 
the  first  amendment. 
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Senator  SESSIONS.  Are  any  of  those  while  you  were  on  the  board 
that  were  filed  that  you  specifically  recall? 

Ms.  Berzon.  Probably  both.  I  am  not  sure  about  that,  but  prob- 
ably both. 

Senator  Sessions.  Both 

Ms.  Berzon.  I  think  both  of  those  were  instances  while  I  was  on 
the  ACLU  board,  but  I  would  have  to  check  that.  I  am  not  sure  of 
the  dates. 

Senator  Sessions.  All  right.  Senator  Feinstein. 

QUESTIONING  BY  SENATOR  FEINSTEIN 

Senator  Feinstein.  If  I  may,  Mr.  Chairman,  do  you,  Ms.  Berzon, 
feel  in  any  way  bound  by  positions  the  ACLU  has  taken? 

Ms.  Berzon.  I  absolutely  do  not.  Moreover,  if  I  am  confirmed  as 
a  judge,  not  only  will  the  ACLU's  positions  be  irrelevant  but  the 
positions  of  my  former  clients  and,  indeed,  my  own  positions  on  any 
policy  matters  will  be  quite  irrelevant  and  I  will  be  required  to  and 
I  commit  to  look  at  the  statutes,  the  constitutional  provisions,  and 
the  precedents  only  in  deciding  the  case. 

Senator  Feinstein.  I  would  like  to  clear  the  record  on  one  other 
thing,  if  I  might.  Ms.  Berzon,  among  your  pro  bono  cases,  you  suc- 
cessfully appealed  the  death  sentence  of  an  inmate.  In  that  case, 
I  understand  that  the  California  Supreme  Court  agreed  that  the 
defendant  had  been  unconstitutionally  denied  counsel  with  regard 
to  a  prior  conviction,  and  as  a  result,  the  California  Supreme  Court 
reversed  the  death  penalty  but  left  the  underlying  conviction  stand- 
ing. 

If  your  nomination  is  confirmed,  you  will,  no  doubt,  face  death 
penalty  cases  on  the  ninth  circuit.  In  the  last  Congress,  the  number 
of  Federal  death  penalty  acts  was  increased  from  approximately  a 
half-dozen  to  over  50.  I  would  like  to  ask  you,  and  perhaps  you 
could  answer,  do  you  feel  the  Constitution  permits  the  imposition 
of  a  death  penalty  sentence  and  would  you  be  willing  to  fully  im- 
plement a  death  penalty  sentence? 

Ms.  Berzon.  Senator  Feinstein,  the  Supreme  Court  has  held  that 
the  death  penalty  does  not  violate  the  eighth  amendment  to  the 
U.S.  Constitution  and  I  would  have  absolutely  no  problem  following 
that  precedent. 

Senator  Feinstein.  Thank  you  very  much. 

That  completes  my  questions,  Mr.  Chairman. 

Senator  Sessions.  All  right.  Senator  Specter. 

questioning  by  senator  specter 

Senator  Specter.  Thank  you  very  much,  Mr.  Chairman. 

Ms.  Berzon,  there  is  a  lot  of  discussion  about  jurists  legislating 
as  opposed  to  interpreting  the  law.  How  would  you  articulate  as- 
surances for  this  committee  and  the  Senate  that  you  will  not  legis- 
late but  will  interpret  the  law? 

Ms.  Berzon.  I  am,  of  course,  quite  aware  of  the  proper  role  of 
the  Federal  judiciary.  I  think  in  my  legal  career  that  I  have  taken 
great  pains  to  stress  that  role  and  to  give  courts  an  opportunity  to 
decide  cases  as  narrowly  as  possible  by  sharpening  the  issues  and 
telling  them  quite  clearly  what  is  before  them  and  what  they  really 
need  to  decide. 
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I,  as  a  judge,  would,  of  course,  refrain  from  any  legislation-like 
activity,  from  any  pronouncements  of  broad  social  policy,  and,  in- 
deed, in  one  of  the  writings  that  I  submitted  to  this  committee, 
which  I  wrote  to  a  nonlegal  audience,  I  took  some  effort  to  explain 
to  that  audience  what  the  role  of  the  judiciary  was  and  why  it  was 
that  judges  do  not  pronounce  broad  social  policy. 

Senator  Specter.  Senator  Sessions  has  referred  to  the  high  re- 
versal rate  in  the  Court  of  Appeals  for  the  Ninth  Circuit.  Like  you, 
I  have  not  surveyed  the  cases.  I  do  not  know  if  they  are  reversed 
because  of  flying  in  the  face  of  precedents  or  because  of  on  matters 
of  first  impression  they  were  wide  of  what  the  Supreme  Court 
thought  ought  to  be  done. 

What  assurances  can  you  give  the  committee  and  the  full  Senate 
about  your  activities  to  try  to  do  something  about  that  high  rever- 
sal rate? 

Ms.  Berzon.  I  can  only  say  that  it  has  been  a  point  of  pride  in 
my  legal  career  that  I  read  statutes  carefully,  that  I  am  attentive 
to  language,  that  I  read  precedents  carefully,  and  that  I  take  a  tra- 
ditional and  narrow  view  of  the  role  of  the  courts.  As  I  said,  I  am 
somewhat  interested  in  judicial  administration  issues  and  whether 
there  is  anything  about  the  precise  way  in  which  the  ninth  circuit 
operates  that  contributes  to  this  reversal  rate  and  I  will  be  quite 
attentive  to  that  problem,  as  well,  if  I  am  confirmed. 

Senator  SPECTER.  I  will  not  ask  you  if  you  will  follow  Supreme 
Court  decisions  because  you  have  already  stated  your  view  there, 
but  when  confronted  with  constitutional  issues,  matters  of  first  im- 
pression, what  can  you  tell  us  about  the  guidelines  that  you  will 
use  where  there  is  no  binding  precedent  by  the  Supreme  Court? 

Ms.  Berzon.  In  deciding  a  constitutional  case,  I  would,  of  course, 
begin  with  an  extremely  strong  presumption  that  any  statute  that 
is  involved  is  constitutional,  if  that  is  the  kind  of  constitutional 
issue  that  we  had  before  us.  I  would  read  the  words  of  the  Con- 
stitution very  carefully,  just  as  I  read  words  of  statutes  very  care- 
fully. I  would  look  to  other  circuits  if  there  were  no  precedents  in 
our  circuit,  and  I  understand  that  that  was  your  question,  to  see 
how  other  circuits  have  handled  the  matter.  And  then  I  would  look 
to  analogous  cases,  similar  issues,  either  in  my  circuit  or  in  other 
circuits  or  in  the  Supreme  Court. 

Senator  Specter.  There  has  been  some  comment  about  your 
being  hostile  to  ballot  initiatives.  You  have  represented  a  number 
of  clients  who  have  challenged  the  legality  of  ballot  initiatives.  Are 
you  hostile  to  ballot  initiatives  or  were  you  an  advocate  of  trying 
to  achieve  a  result  within  the  confines  of  the  law? 

Ms.  Berzon.  Well,  first  of  all,  I  am  a  Califomian.  Califomians 
vote  on  a  lot  of  ballot  initiatives.  We  like  to  vote  on  ballot  initia- 
tives, and  generally,  I  think  it  is  a  good  process. 

Senator  Specter.  Why  do  you  so  like  ballot  initiatives? 

Senator  Feinstein.  That  is  a  long  story.  [Laughter.] 

Ms.  Berzon.  It  is  a  long  historical  story,  but  it  does  make  the 
populus  in  general  think  about  matters  of  public  policy  that  they 
might  not  otherwise  do. 

I  was,  on  one  occasion,  represented  the  parties,  and  in  another 
an  amicus  curiae,  on  cases  in  which  the  challenge  to  the  ballot  ini- 
tiative in  both  instances  was  strictly  procedural.  In  other  words, 
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the  question  was  whether  this  was  a  proper  initiative.  That  is  all. 
There  were  not  substantive  attacks  on  the  initiative. 

Senator  Specter.  Aside  from  the  one  case  which  Senator  Fein- 
stein  asked  you  about  involving  the  death  penalty,  have  you  had 
any  other  experience  as  a  lawyer  with  the  death  penalty? 

Ms.  Berzon.  No,  I  have  not.  Well,  no,  I  have  not.  I  was  going 
to  say  something  about  clerkships,  but,  in  fact,  in  my  clerkships, 
we  did  not  have  any  death  penalty  issues. 

Senator  Specter.  This  may  be  a  little  broad,  but  I  would  be  in- 
terested in  your  answer  if  you  care  to  answer.  Do  you  have  any 
conscientious  scruple  against  the  death  penalty? 

Ms.  Berzon.  I  would,  of  course,  enforce  the  law  as  written.  My 
personal  views  are  of  no  matter  and  I  would  have  no  problem  at 
all  enforcing  the  death  penalty. 

Senator  Specter.  OK.  I  will  take  that  as  a  declination  and  a 
statement  that  you  will  uphold  the  law.  You  have  a  very  distin- 
guished record,  Ms.  Berzon,  with  your  clerkship  with  the  court  of 
appeals  and  with  Justice  Brennan  and  your  academic  record. 

Those  conclude  my  questions.  Thank  you,  Mr.  Chairman. 

Senator  Sessions.  Thank  you.  Senator  Kennedy. 

Senator  Kennedy.  Thank  you,  Mr.  Chairman. 

I  am  interested,  you  have  appeared  before  the  Supreme  Court 
four  different  times.  That  is  rather  unique.  What  do  you  draw  from 
that?  Did  you  reach  any  lessons  from  that  sort  of  experience?  What 
could  you  share  with  us  in  terms  of  that  aspect  of  your  own  profes- 
sional kind  of  development? 

Ms.  Berzon.  Yes.  The  main  lesson  is  that  on  every  occasion,  I 
have  prepared  as  carefully  as  I  possibly  know  how.  I  have  known 
my  case  inside  out  and  backward.  I  have  consulted  with  a  great 
many  people  and  the  Supreme  Court  always  understood  something 
about  that  case  that  I  did  not.  They  are  remarkable  people.  They 
do  an  amazing  job  and  it  has  always  been  a  wonderful  experience 
to  appear  before  them. 

Senator  Kennedy.  It  is  really  an  extraordinary  background,  both 
the  practice  there  and  the  variety  of  your  own  kind  of  practice.  You 
specialized  in  the  area  of  law,  did  you  not,  and  spent  a  good  deal 
of  time  in  terms  of  labor  law? 

Ms.  Berzon.  I  have  spent  a  great  deal  of  time  doing  labor  law 
in  a  very  broad  sense,  that  is  labor  management  law,  as  well  as 
emplojonent  discrimination  law,  as  well  as  a  wide  variety  of  other 
issues  that  may  affect  labor  and  employees  but  are  not  tradition- 
ally called  labor  law  as  such. 

Senator  Kennedy.  I  find  that  it  is  a  remarkable  background  and 
experience  you  have.  I  think  you  are  enormously  well  qualified  to 
serve  on  the  court  and  I  look  forward  to  voting  in  your  favor. 

Ms.  Berzon.  Thank  you.  Senator. 

Senator  Kennedy.  Thank  you,  Mr.  Chairman. 

Senator  SESSIONS.  Ms.  Berzon,  I  did  have  some  questions  I  would 
like  to  pursue  with  you  and  just  discuss  it  lawyer  to  lawyer,  so  to 
speak,  and  get  some  insight  into  your  thinking  on  a  number  of  im- 
portant issues,  but  we  do  have  these  other  nominees.  I  would  think 
that  we  would  be  out  of  there  within  the  hour  and  be  able  to  come 
back.  Would  you  be  able  to  stay? 
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Ms.  Berzon.  Certainly,  I  would.  What  time  would  you  like  me 
to  be  here? 

Senator  SESSIONS.  I  would  say  we  would  not  be  back  sooner  than 
a  quarter  until.  Let  me  just  suggest  this.  If  you  would  allow  us  to 
do  these  other  nominees  now,  maybe  we  will  have  time  before  we 
are  called  over  there,  but  I  doubt  it. 

Ms.  Berzon.  OK. 

Senator  Sessions.  I  understand  there  is  a  room  over  there  next 
to  the  chambers  that  we  might  utilize  and  it  has  been  suggested 
we  could  utilize.  So  maybe  if  we  could  do  these  other  nominees,  we 
could  take  care  of  that  right  now,  as  soon  as  we  finish. 

Ms.  Berzon.  Thank  you  very  much,  Senator  Sessions. 

Senator  Sessions.  Thank  you. 

If  the  other  nominees  would  come  forward.  I  want  to  say  that 
you  have  had  excellent  references.  You  know  that  you  have  been 
checked  out  by  the  FBI.  Remain  standing  and  we  will  do  the  oath. 
Raise  your  right  hand. 

Do  you  solemnly  swear  that  the  testimony  you  are  about  to  give 
is  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help 
you,  God? 

Judge  Berman.  I  do. 

Judge  Frank.  I  do. 

Mr.  Hellerstein.  I  do. 

Judge  McMahon.  I  do. 

Mr.  Pauley.  I  do. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  SESSIONS.  Please  be  seated.  You  have  gotten  good  ref- 
erences. You  have  come  well  recommended  on  a  bipartisEin  basis 
from  the  Members  of  this  body  and  have  excellent  academic 
records.  We  found  no  indications  of  lack  of  diligence  or  integrity  or 
ethical  standards,  all  of  which  are  very  fitting  for  you  to  be  nomi- 
nated to  the  Federal  bench. 

Let  me  ask  a  few  questions  and  then  I  will  be  delighted  to  turn 
it  over  to  the  others.  Judge  Frank  and  Judge  McMahon  and  Judge 
Berman,  you  are  all  on  the  bench  now,  is  that  right?  What  quali- 
ties do  you  think  are  critical,  I  will  just  say  one  of  the  critical 
qualities  that  you  think  are  essential  for  the  bench?  Judge  Berman, 
do  you  want  to  start  first? 

TESTIMONY  OF  HON.  RICHARD  M.  BERMAN,  TO  BE  U.S.  DIS- 
TRICT JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK 

Judge  Berman.  I  think  several.  Senator.  I  try  to  take  one  case 
at  a  time.  I  try  to  read  carefully  the  statute.  I  try  to  be  fair  and 
patient  and  I  try  to  move  cases  along  expeditiously. 

Senator  Sessions.  Judge  Frank. 

TESTIMONY  OF  HON.  DONOVAN  W.  FRANK,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  DISTRICT  OF  MINNESOTA 

Judge  Frank.  I  would  echo  those  remarks  and  add  to  them  a 
willingness  to  day-to-day  be  patient,  not  forget  some  humility,  so 
that  courtesy,  dignity,  and  respect  is  the  rule  of  your  courtroom, 
trying  never  to  forget  each  day  that  no  matter  what  the  litigant  is 
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there  for,  what  the  citizen  is,  there  is  no  such  thing  as  a  small  case 
and  they  deserve  your  preparation  and  your  time. 
Senator  Sessions.  Judge  McMahon. 

TESTIMONY  OF  HON.  COLLEEN  McMAHON,  TO   BE  U.S.  DIS- 
TRICT JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK 

Judge  McMahon.  Senator,  fairness,  integrity,  hard  work,  cour- 
tesy, patience,  firmness,  and  above  all,  a  sense  that  you  are,  in 
fact,  a  public  servant,  you  are  a  servant  of  the  people  doing  an  im- 
portant job  for  and  on  behalf  of  the  people. 

Senator  Sessions.  Thank  you.  Those  are  good  comments. 

Mr.  Hellerstein,  do  you  have  any  thoughts  as  a  practitioner 
about  what  you  look  for  in  a  judge. 

TESTIMONY  OF  ALVIN  K.  HELLERSTEIN,  TO  BE  U.S.  DISTRICT 
JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK 

Mr.  Hellerstein.  It  is  very  hard  to  add  to  the  comments  that 
my  colleagues  have  made,  and  if  I  could  be  as  good  a  judge  as  they 
have  already  shown  to  be,  that  would  be  a  great  honor. 

I  think  one  word  that  Judge  Frank  said,  respect,  may  sum  it  all 
up,  respect  for  the  case,  respect  for  the  people,  respect  for  the  law. 
I  think  that  may  sum  it. 

Senator  SESSIONS.  You  are  appointed  but  not  anointed,  as  they 
have  been  wont  to  say. 

Mr.  Hellerstein.  That  is  very  true.  I  hope  I  never  forget  that. 

Senator  Sessions.  It  is  Judge  Pauley,  too,  right? 

TESTIMONY  OF  WILLIAM  H.  PAULEY  III,  TO  BE  U.S.  DISTRICT 
JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK 

Mr.  Pauley.  No;  it  is  not,  Mr.  Chairman.  It  is  Mr.  Pauley.  I  am 
not. 

Senator  Sessions.  I  thought  it  was.  What  are  your  observations 
on  characteristics  of  a  good  judge? 

Mr.  Pauley.  Like  Mr.  Hellerstein,  I  find  it  difficult  to  add  to  the 
comments  except  to  say  that  I  think,  as  a  litigant  who  is  frequently 
in  the  well  representing  people,  accessibility  to  the  court  is  very 
important,  apart  from  fairness. 

Senator  SESSIONS.  You  think  on  some  occasions,  a  judge  should 
be  there  at  3  o'clock  on  Friday  afternoon? 

Mr.  Pauley.  I  do;  and  many,  many  of  them  are.  But  in  today's 
world,  sometimes  accessibility  is  the  ability  to  send  a  telecopy  or 
to  communicate  with  the  chambers  in  the  same  way  that  you  can 
communicate  with  your  adversaries. 

Senator  Sessions.  I  would  just  say  this,  though.  The  work  of  the 
Federal  judge  has  become  more  work  than  it  used  to  be.  Caseloads 
are  high.  Judge  Frank,  you,  like  Alabama,  have  some  very  high 
caseloads.  The  judges  have  a  lot  of  demands  on  them.  Let  me  ask 
this.  Judge  Frank,  do  you  believe  that  management  of  your  docket 
is  an  important  factor  in  a  good  judge? 

Judge  Frank.  I  think  it  is  a  key  factor  and  I  think  there  are  cer- 
tain issues  that  work  everjrplace  in  the  country.  Early  manage- 
ment, early  control  by  the  judge,  continuous  control,  access  by  the 
lawyers  to  the  judge,  and  I  think  studies  show  across  the  country 
that  setting  firm  trial  dates,  firm  hearing  dates,  and  a  willingness 
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to  keep  control  of  a  case  but  honor  the  options  of  the  lawyer  in 
terms  of  letting  them  represent  their  client.  The  public  expects  us 
to  control  and  move  the  cases  and  that  balance  and  knowing  what 
that  balance  is  between  staying  in  control  and  letting  the  lawyers 
handle  their  work  in  an  evenhanded  way  is  the  difference,  in  my 
view,  of  the  best  judges  from  the  ones  that  are  not  considered  the 
best. 

Senator  Sessions.  Judge  Berman,  do  you  have  any  comment  on 
that? 

Judge  Berman.  I  agree  with  that,  Mr.  Chairman.  This  is  one 
area  where  I  think  being  a  family  court  judge  will  actually  be  a 
plus,  if  I  am  fortunate  enough  to  be  confirmed.  In  1997,  I  presided 
over  11,221  appearances.  So  case  management  skills  in  the  family 
court  is  of  the  first  order  and  it  is  a  matter  of  survival  and  being 
able  to  move  the  cases  along.  One  really  must  be,  first  and  fore- 
most, a  good  manager,  and  I  think  those  same  skills  would  carry 
over  to  the  Federal  district  court,  as  well. 

Senator  SESSIONS.  I  agree  with  that  fundamentally,  and  I  think 
there  is  a  growing  concern  within  the  judiciary  that  we  ought  not 
to  expand  too  rapidly  the  number  of  Federal  judges,  and  so  they 
have  over  the  years  been  developing  better  ways  to  manage  dockets 
and  increase  their  caseloads.  There  is  a  limit  to  how  far  we  can  go. 
Some  of  the  criticism  of  the  ninth  circuit  has  been  the  circuit  is  so 
large,  it  is  hard  to  keep  collegiality  and  the  kinds  of  conferencing 
that  are  necessary. 

I  believe  that  being  a  Federal  district  judge  is  a  tremendous  of- 
fice. It  is  a  great  position.  I  had  the  pleasure  of  practicing  before 
great  district  judges  for  15  years  fiill  time  as  a  Federal  prosecutor 
off  and  on  through  those  years  and  I  have  seen  them  on  a  daily 
basis,  and  going  to  work  before  a  good  judge  is  a  pleasure.  Going 
to  work  before  a  judge  that  is  unpredictable  and  not  courteous  and 
not  respectful  is  a  nightmare.  I  am  sure  you  practicing  lawyers 
have  seen  that.  So  I  hope  you  will  be  that  kind  of  judge.  From  what 
I  have  heard  so  far,  I  believe  you  will. 

Senator  Feinstein. 

QUESTIONING  BY  SENATOR  FEINSTEIN 

Senator  Feinstein.  Thank  you,  Mr.  Chairman. 

I  would  like  to  ask  each  of  the  nominees  the  death  penalty  ques- 
tion, if  I  might.  Just  to  repeat  it,  do  you  believe  that  it  is  constitu- 
tional? Would  you  be  in  favor  of  opposing  it?  And  if  you  choose  to 
answer,  I  would  be  interested  in  what  your  personal  beliefs  are. 

Judge  Berman.  I  believe  it  is  clearly  constitutional.  I  believe  it 
is  clear  from  the  cases  and  from  the  Constitution  itself,  which  re- 
fers to  the  death  penalty  in  several  instances.  I  would  have  no  hesi- 
tation in  imposing  the  death  penalty,  and  as  a  personal  matter,  I 
am  actually  in  favor  of  the  death  penalty. 

Judge  Frank.  The  death  penalty  has  been  deemed  constitutional 
by  the  Supreme  Court  and  I  would  not  have  any  hesitation  to  fol- 
low my  oath  of  office,  which  would  clearly  include  imposing  the 
death  penalty  if  I  was  called  upon  to  do  so. 

Mr.  Hellerstein.  I  agree  with  the  sentiments.  The  law  is  con- 
stitutional. It  should  be  implemented  in  appropriate  situations.  A 
judge  has  to  be  extremely  careful  because  there  is  a  life  at  hand. 
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but  in  appropriate  situations,  I  think  it  is  proper  to  do  that.  I  also 
beheve  in  that  way  that  the  death  penalty  is,  in  a  way,  the  reflec- 
tion of  the  deamess  and  special  quality  of  life.  If,  in  appropriate 
circumstances,  a  life  is  taken,  the  person  who  did  that  with  the 
requisite  intent  has  to  forfeit  his  own.  That  is  our  biblical  teaching. 
I  think  it  applies  and  is  relevant  to  our  current  life. 

Judge  McMahon,  Senator  Feinstein,  I  have  no  difficulty  in  up- 
holding the  law.  I  adopt  Judge  Herman's  answer  in  toto. 

Mr.  Pauley.  Senator,  I  agree  that  it  is  constitutional  and  I  would 
have  no  hesitation  in  enforcing  it. 

Senator  SESSIONS.  That  must  be  us.  We  have  a  few  more  mo- 
ments. 

Senator  Feinstein.  Thank  you.  If  you,  each  one  of  you,  as  well, 
would  quickly  address  the  question  of  judicial  activism.  I  think  this 
question  becomes  permanent  because,  I  must  say,  I  think,  in  a 
sense,  this  is  one  of  the  problems  of  the  ninth  circuit.  Therefore, 
it  is  reasonable  to  ask  these  questions  based  on  your  view  of  the 
law. 

Judge  Berman.  Senator,  we  are  so  busy  in  family  court  doing  the 
cases  that  are  before  us  that  there  is  no  time  to  do  any  other  cases. 
But  seriously,  I  take  the  view  that  both  in  family  court  and  in 
State  court  and  in  Federal  court,  those  are  both  courts  of  limited 
jurisdiction.  The  predicate  for  that  jurisdiction  is  article  3,  in  the 
case  of  Federal  courts.  In  family  court,  the  predicate  is  the  New 
York  State  Family  Court  Act.  We  are  called  upon  and  it  is  our  job 
to  apply  those  statutes,  the  Constitution  and  applicable  statutes.  I 
do  that. 

In  all  of  those  appearances  I  referred  to  before,  I  do  not  think 
I  have  ever  had  a  situation  where — ^you  know,  I  always  have  handy 
the  Family  Court  Act  and  the  penal  law  and  the  Rules  of  Civil  Pro- 
cedure and  I  have  never  had  a  case  where  the  answer  was  not 
found  in  that  text  or  in  some  interpretation  of  the  text  by  the  high- 
er court,  the  appellate  division  or  the  court  of  appeals.  So  I  would 
not  propose  or  plan  to  be  a  judicial  activist  as  a  Federal  district 
judge. 

Senator  Feinstein.  Thanks,  Mr.  Berman. 

Judge  Frank.  The  most  important  thing  that  I  did.  Senator,  13 
years  ago  as  a  lawyer  was  take  an  oath  to  be  a  judge,  and  that 
oath  for  State  judgeships  but  also  Federal  is  to  follow  the  law,  not 
make  the  law,  and  actually,  it  is  more  than  that.  It  is  to  do  that 
consistently  1  week  to  the  next  based  upon  the  plain  language  of 
the  rules  and  understand  your  proper  role  with  the  separation  of 
powers,  because  citizens  rely  on  a  judge  to  not  just  follow  that  law 
but  to  do  it  consistently  in  similar  cases  so  the  different  judges  are 
not  doing  different  things  with  a  statute  or  a  rule  of  law. 

Senator  Feinstein.  Thank  you. 

Mr.  Hellerstein.  I  agree  with  that.  Senator  Feinstein.  Two  of 
the  greatest  judges  of  the  20th  century.  Learned  Hand  and  Henry 
Friendly,  are  judges  of  the  second  circuit,  and  I  think  more  than 
most  others,  they  established  the  rules  of  limited  jurisdiction  and 
how  that  should  be  followed  in  cases  and  I  would  subscribe  to  that 
wholeheartedly. 

Senator  Feinstein.  Thank  you. 
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Judge  McMahon.  Senator,  I  take  my  oath  of  office  very  seri- 
ously, as  Judge  Frank  does.  It  is  a  sacred  thing  to  take  an  oath 
and  an  oath  to  uphold  the  law.  As  a  sitting  State  judge,  as  a  justice 
of  the  New  York  State  Supreme  Court,  which  is  our  trial  level 
court,  I  have  felt  from  time  to  time  the  tug  between  what  a  prece- 
dent requires  and  what  I  would  do  if  I  were  sitting  in  the  legisla- 
ture, and  I  know  what  the  right  thing  is  to  do  and  I  have  done  it 
every  time  and  I  never  intend  to  do  anything  else. 

Senator  Feinstein.  Thank  you  very  much. 

Mr.  Pauley.  Senator,  I  think  that  Judge  Frank's  simple  com- 
ment, follow  the  law,  really  sums  up  the  whole  issue  because  a 
judge  is  required  really  to  narrow  the  issue,  and  with  using  such 
devices  as  standing  and  case  in  controversy,  not  to  wander  into  a 
province  that  is  clearly  that  of  the  legislature,  and  that  is  what 
makes  our  form  of  government  so  remarkable  and  I  think  judges 
are  absolutely  bound  to  recognize  that  separation  of  powers. 

Senator  Feinstein.  My  thanks  to  all  of  you. 

Thank  you,  Mr.  Chairman. 

Senator  Sessions.  Thank  you. 

I  would  like  to  run  one  more  round.  We  just  had  hearings  yester- 
day on  litigation  abuse,  excessive  verdicts,  and  that  sort  of  thing 
with  regard  to  what  some  called  a  sanctity  of  the  jury  verdict.  I  am 
not  sure  what  that  means,  but  I  guess  my  question  to  you  is,  do 
you  believe  there  are  verdicts  that  are  excessive,  and  if  you  so 
found  it,  would  you  be  willing  to  reduce  a  verdict  you  found  to  be 
excessive,  or  increase  one  if  the  law  allowed  you  to,  that  was  insuf- 
ficient? 

Judge  Herman.  Mr.  Chairman,  I  certainly  would.  One  of  the 
most  rewarding  cases  that  I  was  involved  in  was  in  the  Federal 
court  in  Texas,  and  then  it  was  affirmed  by  the  fifth  circuit  and 
certiorari  was  denied.  It  was  a  case  in  which  my  client,  a  cable 
company,  had  been  found  liable  for  $3.5  million  by  the  jury,  and 
we  believed,  I  certainly  did  as  an  attorney,  that  that  was  clearly 
erroneous.  We  filed  a  motion  for  a  judgment  notwithstanding  the 
verdict  and  the  District  Court  Judge  Fitzwater  did  reverse.  That 
reversal  was  upheld  by  the  fifth  circuit,  and  as  I  say,  certiorari  was 
denied,  so  absolutely  an  appropriate  circumstance. 

Senator  Sessions.  I  am  sure  Phil  Gramm  would  have  been  proud 
of  Judge  Fitzwater  on  that.  We  came  through  this  place  together 
another  lifetime  ago. 

Judge  Frank. 

Judge  Frank.  Prefacing  my  response  by  stating  that  I  think  it 
is  clear  that  citizens  daily  choose  to  pick  a  jury  trial  over  a  court 
trial  and  there  is  that  significant  priority  and  value  placed  by  the 
taxpayer  on  a  trial  by  their  peers.  As  a  sitting  judge,  of  course,  you 
are  called  upon  also  to  make  sure  both  sides  get  a  fair  trial,  and 
in  my  capacity  as  a  State  trial  judge,  even  though  your  discretion 
is  used  sparingly,  on  approximately  six  occasions,  I  have  been  obli- 
gated, I  felt,  in  order  to  have  a  fair  verdict,  to  render  a  fair  trial, 
reduce  jury  verdicts,  and  in  one  of  those  six,  I  had  to  dismiss  the 
case  entirely. 

But  I  think  a  judge  should  be  very  careful  in  evaluating  that,  but 
once  you  have  made  the  decision  that  the  jury  verdict  is  excessive, 
which  should  mean  that  one  of  the  parties  did  not  receive  a  fair 
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trial  based  upon  the  evidence,  then  it  is  your  oath  to  step  in  and 
modify  the  verdict. 

Senator  SESSIONS.  I  think  so.  The  Supreme  Court  and  the  law 
allows  for  that  and  I  think  some  judges  have  an  aversion  to  that. 
Do  you  agree  with  that,  Mr.  Hellerstein? 

Mr.  Hellerstein.  I  agree  with  your  comments,  sir,  and  with 
Judge  Frank's  comments.  There  is  a  developed  law  of  remittitur  in 
New  York  State  and  there  is  a  notion  in  the  Federal  courts  of 
shocking  the  conscience  of  the  court  that  are  both  used  to  reduce 
jury  verdicts  and  to  vacate  jury  verdicts  that  are  excessive  and  I 
would  have  no  trouble  to  follow  those  rules. 

Senator  SESSIONS.  Judge  McMahon. 

Judge  McMahon.  I  would  have  no  problem  at  all.  As  Mr. 
Hellerstein  said,  there  is  a  well-developed  law  of  remittitur  in  civil 
matters  in  the  State  of  New  York.  We  are  accustomed  to  doing  it 
and  we  do  it  all  the  time. 

Senator  SESSIONS.  Have  you  done  it  personally? 

Judge  McMahon.  I  have  not  because  I  sit  only  on  criminal  trial 
matters. 

Senator  SESSIONS.  Mr.  Pauley. 

Mr.  Pauley.  Mr.  Chairman,  I  would  have  no  problem  reviewing 
a  jury  verdict.  I  have  great  respect  for  the  jury  system,  but  I  recog- 
nize that  there  are  times  when  a  jury  can  run  afoul. 

Senator  Sessions.  I  think  it  was  in  the  BMW  case.  Justice 
Breyer,  when  he  was  not  getting  a  very  straight  answer  asked, 
"What  would  be  an  excessive  verdict?"  Finally  he  asked,  "What 
about  one-half  the  gross  domestic  product  of  the  United  States? 
Would  that  be  excessive?"  The  Supreme  Court  in  the  BMW  case, 
which  came  out  of  Alabama,  did  set  some  objective  standards,  be- 
cause without  it,  I  think  we  do  have  a  due  process  issue.  If  we  just 
simply  say,  12  people  can  decide  whatever  they  want  without  any 
control,  I  think  that  does  raise  due  process  considerations. 

The  record  will  remain  open  for  questions  until  next  Friday,  un- 
less you  have  anjrthing  now. 

Senator  Feinstein.  No.  Mr.  Chairman,  is  it  the  Vice  President's 
room  where  we  will  be  meeting  to  continue  with  Ms.  Berzon? 

Senator  Sessions.  Yes,  and  I  will  ask  the  staff  people  if  they  will 
meet  with  Mr.  Berzon  and  help  her  find  her  way  there.  It  is  room 
219.  It  is  off  the  Senate  Chamber,  and  hopefully,  we  will  be  able 
to  finish  up  before  too  long  on  that  subject.  It  is  open  to  the  public, 
of  course,  but  we  would  look  forward  to  continuing  that. 

As  to  those  of  you  for  the  district  court,  we  congratulate  you.  I 
think  you  indicate  to  me  you  have  the  ability  and  the  temperament 
to  be  outstanding  jurists.  I  wish  you  the  best  in  your  lifetime  ca- 
reers. 

Judge  McMahon.  Thank  you.  Senator. 

Senator  Sessions.  This  is  the  only  time  you  have  to  be  ques- 
tioned by  anyone. 

Mr.  Hellerstein.  May  we  express  our  gratitude  for  the  kind 
considerations  and  very  thoughtful  and  deliberate  reviews  that  this 
committee  has  had. 

Senator  Sessions.  Thank  you  very  much. 

[Whereupon,  at  2:19  p.m.,  the  committee  moved  to  the  Capitol 
Building,  room  219,  reconvening  at  2:50  p.m.] 
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Senator  Sessions.  Ms.  Berzon,  I  understand  you  had  some  other 
family  members  that  you  did  not  get  to  introduce.  Would  you  honor 
us  with  that? 

Ms.  Berzon.  I  think  that  everyone  was  introduced  that  was  here, 
my  father,  my  sister,  my  other  sister,  my  brother,  my  nephew,  my 
children,  my  husband,  and  my  partner,  Fred  Altshuler,  was  also 
here  from  California,  and  I  also  wanted  to  mention  that  my  moth- 
er, Sylvia  Siegel,  is  home  in  New  York.  She  could  not  join  us  be- 
cause of  her  health,  but  she  wishes  that  she  could,  and  my  mother- 
in-law,  Ethel  Spitzen,  is  home  in  Florida,  also  unable  to  come. 

I  would  also  like  to  take  this  chance  to  thank  you  for  holding  this 
hearing,  which  I  did  not  have  a  chance  to  do  before. 

Senator  Sessions.  I  am  glad  we  are  making  some  progress.  I  am 
a  little  reluctant  to  start  before  Senator  Feinstein  gets  here.  I  told 
her  we  would  wait  for  her.  I  think  she  wanted  to  vote  on  this  next 
vote  and  then  come  on  over. 

[Recess.] 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  Sessions.  I  wanted  to  ask  a  few  questions  about  some 
issues  I  think  are  important.  While  you  were  on  the  board  of  direc- 
tors of  the  ACLU  of  Northern  California,  that  group  filed  a  lawsuit 
challenging  proposition  209,  the  California  civil  rights  initiative. 
Did  you  agree  with  that  filing,  and  in  particular,  do  you  believe 
proposition  209  is  unconstitutional? 

Ms.  Berzon.  Again,  I  was  not  the  lawyer  in  the  case,  but  I  think 
you  understand  that.  I  believe  that  proposition  209  was  held  con- 
stitutional, of  course,  by  the  ninth  circuit,  and  I  have  read  that 
opinion  and  I  think  it  is  a  well-written  opinion. 

On  the  other  hand,  what  the  ACLU  was  doing,  of  course,  was 
bringing  a  challenge,  and  the  real  question,  at  least  to  me  as  a 
board  member  was,  was  it  a  colorable  challenge.  It  seemed  to  me 
that  there  was  sufficient  confusion  in  the  authority,  the  one  line  of 
cases  being  the  Adarand  and  Croson  line  of  cases,  which  made 
clear  that  there  is  the  strictest  of  scrutiny  with  regard  to  affirma- 
tive action  policies,  and  on  the  other  hand,  these  older  decisions  in 
the  ninth  circuit  with  regard  to  procedural  equal  protection  or  of 
political  process  equal  protection. 

I,  myself,  have  found  the  ninth  circuit  opinion  well  reasoned  and 
would  have  absolutely  no  problem  applying  it. 

Senator  Sessions.  I  know  they  concluded,  "There  is  no  doubt 
that  proposition  209  was  constitutional,"  and,  in  fact,  it  seems  to 
me  that  it  is  perfectly  harmonious  with  the  Constitution.  Wherein 
would  you  find  that  it  would  be  unconstitutional?  What  colorable 
argument  would  you  make? 

Ms.  Berzon.  I  can  explain  the  argument.  I  did  not  make  the  ar- 
gument, and  as  I  say,  I  have  no  quarrel  at  all  with  the  ninth  cir- 
cuit's conclusion  on  the  subject. 

Senator  Sessions.  Did  you  have  occasion  to  vote  on  whether  or 
not  to  file  the  lawsuit? 

Ms.  Berzon.  I  do  not  recall  doing  so.  I  probably  could  check  that, 
but  my  attendance  at  those  board  and  Legal  Committee  meetings — 
first,  I  think  it  was  before  I  was  on  the  Legal  Committee,  and  my 
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attendance  on  those  board  meetings  was  not  terrific  and  I  do  not 
remember  voting  on  it. 

Senator  SESSIONS.  California  is  sort  of  this  confrontation  with 
the  people's  right  to  express  their  political  desires  and  conflict  with 
a  lifetime  appointed,  unelected,  unanswerable,  really.  Federal 
judge  with  the  power  to  eliminate  that  with  the  stroke  of  a  pen. 
Did  you  feel  any  hesitation  about  filing  a  lawsuit? 

Ms.  Berzon.  I,  as  I  said,  did  not  file  that  lawsuit.  I  was  not  a 
lawyer  on  that  lawsuit  and  I  do  not  recollect  that  I  had  any  role 
at  all  in  filing  that  lawsuit,  and  I  would  be  happy  to  check  that, 
but 

Senator  SESSIONS.  Was  that  during  the  period  you  were  vice 
president? 

Ms.  Berzon.  No,  it  was  not. 

Senator  Sessions.  It  was  not. 

Ms.  Berzon.  And  I  was  not  on  the  Legal  Committee  at  the  time, 
either. 

Senator  SESSIONS.  The  lawsuit  alleged  that  America's  core  prin- 
ciples of  equality  under  the  law  "are  deeply  degraded  by  Propo- 
sition 209."  Do  you  agree  with  that? 

Ms.  Berzon.  I  have  never  seen  those  pleadings.  I  have  not  read 
them.  I  do  not  agree  with  the  statement  as  I  heard  you  make  it, 
but  I  certainly — again,  to  go  back  to  the  role,  I  never  would  have 
seen  those  pleadings  and  I  did  not  see  the  pleadings. 

Senator  Sessions.  Proposition  209  said  the  State  shall  not  dis- 
criminate against  or  grant  preferential  treatment  to  any  individual 
or  group  on  the  basis  of  race,  sex,  color,  ethnicity,  or  national  ori- 
gin. Do  you  see  how  anything  in  that  could  degrade,  deeply  de- 
grade, America's  principles  of  equality? 

Ms.  Berzon.  The  Supreme  Court,  as  I  say,  has  held  quite  firmly 
in  Adarand  and  in  Croson  that  as  a  statement  of  constitutional 
law,  that  appears  to  be  an  accurate  statement.  For  that  reason,  the 
only  colorable  issue,  it  seemed  to  me,  was  whether  the  older  cases, 
Seattle  and  so  on,  set  up  a  different  standard  when  you  had  dif- 
ferent roles  of  government.  Frankly,  it  is  an  argument  that  I  do  not 
know  very  well,  I  have  not  thought  about  very  hard,  and  is  not  an 
area  of  the  law  that  I  have  worked  in  very  long. 

Substantively,  I  think  that  it  is  clear  that  the  statement  is  con- 
sistent with  Adarand  and  with  Croson.  The  issue  that  was  the  in- 
teresting one  and  that  had  some  measure  of,  at  least,  reconciliation 
of  different  lines  of  authority  was  the  procedural  process  one,  the 
one  that  was  in  the  Supreme  Court  a  few  years  ago  in  Romer  v. 
Evans,  the  issue  that  was  analogous  to  that. 

Senator  Sessions.  Would  you  share  any  thoughts  you  might 
have  about  equality  of  opportunity  and  access  with  equality  of  re- 
sults? 

Ms.  Berzon.  Could  you  explain  that  a  little  more? 

Senator  Sessions.  Well,  some  seem  to  believe  that  a  lack  of 
equality  in  results  is  per  se  proof  of  a  lack  of  equality  in  oppor- 
tunity. Would  you  have  any  thoughts  about  that  comment?  The  at- 
tack on  proposition  209,  I  think,  reflects  that,  to  a  degree.  It  is  a 
suggestion  that  equality  of  opportunity  is  not  enough. 

Ms.  Berzon.  The  Federal  courts  have  made  quite  clear  that  that 
is  not  the  case.  In  narrow  circumstances,  there  may  be — the  statis- 
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tics  may  be  of  some  relevance  in  a  title  VII  case,  for  example,  but 
certainly,  they  are — the  fact  that  there  is  an  outcome  that  does  not 
show  the  statistical  division  of  people,  a  relevant  group,  is  no  proof 
that  there  has  been  constitutional  discrimination.  Indeed,  the 
Court  has  made  clear  many  years  ago  that  that  is  the  case. 

Senator  Sessions.  All  right.  Let  me  ask  a  question  with  regard 
to  proposition  227,  the  one  that  was  passed  last  month  in  Califor- 
nia to  end  bilingual  education  in  the  public  schools.  Proponents  of 
227  argue  that  bilingual  education  harms  immigrant  children  by 
discouraging  them  from  learning  English.  A  day  after  proposition 
227  was  passed,  your  ACLU  chapter  filed  a  class  action  lawsuit  in 
Federal  court  challenging  227,  arguing  that  proposition  227  is  un- 
constitutional and  violates  the  Civil  Rights  Act  of  1964.  Do  you 
agree  with  that  lawsuit? 

Ms.  Berzon.  First  of  all,  I  was  not  on  the  board  any  longer  at 
that  time.  Second  of  all,  I  do  not  know  the  issues  in  that  lawsuit. 
I  know  that  the  proposition  involves  difficult  educational  questions. 
I  know  that  if  I  were  a  judge  and  I  was  considering  the  constitu- 
tionality of  a  proposition  such  as  that,  I  would  go  to  it  with  an  ex- 
tremely strong  presumption  that  it  is  valid,  as  for  any  other  law, 
and  I  would  carefully  read  the  precedents  in  the  law.  In  this  par- 
ticular incidence,  I  do  not  really  know  the  precedents  on  which  this 
case  was  based,  and  as  I  said,  I  was  not  on  the  board  at  that  point. 

Senator  Sessions.  I  think  most  of  us  do  not  tend  to  know  all  of 
these  constitutional  issues,  and  I  certainly  do  not  expect  you  to  cite 
the  case  authorities  and  all  of  that,  but  when  you  are  active  in  an 
organization  that  is  filing  lawsuits,  I  think  it  is  fair  to  inquire 
whether  you  affirm  that  view,  are  indifferent  to  it,  or  oppose  it.  Are 
you  a  believer,  a  nonbeliever,  or  an  agnostic  on  that  lawsuit? 

Ms.  Berzon.  On  which?  I  am  sorry. 

Senator  SESSIONS.  On  that  lawsuit,  the  proposition  227  lawsuit. 

Ms.  Berzon.  I  really  know  literally  nothing  about  the  legal 
issues  in  that  case,  and  as  I  said,  I  was  not  on  the  board  at  that 
time.  I  can  say  as  a  policy  matter  that  I  thought  it  was  a  close 
question  because,  on  the  one  hand,  the  concern  for  children  learn- 
ing English  is  a  real  one.  But  on  the  other  hand,  I  was  disturbed 
about  making  curriculum  laws  for  the  whole  State  of  California.  So 
as  a  policy  matter,  that  is  one  issue.  But  the  constitutional  issues 
are,  of  course,  entirely  separate  and  I  really  in  this  instance  have 
virtually  no  understanding  of  what  they  are  and  I  was  not  on  the 
board  at  the  time. 

Senator  SESSIONS.  That  whole  issue,  concerns  me.  I  guess  the 
question  is,  does  the  Constitution  require  a  State  to  offer  bilingual 
education  and  to  how  many  different  language  groups  must  it  do 
so? 

Ms.  Berzon.  I 

Senator  Sessions.  Now,  I  understand,  I  will  admit  to  you,  here 
is  a  legitimate  public  policy,  the  education  issue,  the  social  issue, 
that  the  legislature  and  the  school  board  must  address.  I  want  to 
focus  on  the  Constitutional  issue.  Activist  judges  and  people  who 
advocate  certain  policy  and  social  positions  somehow  find  a  way  to 
have  the  Constitution  interpreted  to  implement  their  agenda. 

Ms.  Berzon.  I — I  am  sorry. 
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Senator  Sessions.  Would  you  discuss  that  with  me,  because  that 
is  the  concern. 

Ms.  Berzon.  I  understand  the  concern  and  I  understand  that  it 
is  sometimes  difficult  to  look  into  other  people's  mindsets  and  the 
way  they  operate  to  know  what  they  are  going  to  do  when  they  be- 
come judges.  I  guess  what  I  can  offer  to  you  is  my  own  firm  belief 
and  knowledge  of  the  way  that  I  think,  but  more  than  that,  I  would 
hope  that  you  would  read  carefully  the  letters  that  were  submitted 
on  my  behalf  because  they  were,  as  Senator  Feinstein  and  others 
noted,  by  opponents  and,  very  gratifyingly  to  me,  by  many,  many 
prominent  members  of  the  management  bar,  even  though  I  have 
largely  represented  the  employees  of  unions  and  employees.  One  of 
those  letters,  from  Fred  Alvarez,  who  was  an  Assistant  Secretary 
of  Labor  in  the  Reagan  administration,  said  that  I  was  virtually 
the  only  union  lawyer  for  whom  he  would  have  taken  this  support. 

It  is  a  fact  that  I  have,  in  some  sense,  succeeded  in  what  I  have 
tried  to  do  in  my  legal  career,  that  is,  to  litigate  on  the  facts  and 
on  the  law  and  making  my  best  effort  to  clarify  for  the  courts  and 
for  the  litigants  what  the  issues  are  and  provide  as  much  informa- 
tion to  deciding  the  question  as  they  can  while  representing  my  cli- 
ents is  the  best  evidence  that  I  can  give. 

Senator  SESSIONS.  I  probably  want  to  do  some  more,  but  please. 

QUESTIONING  BY  SENATOR  FEINSTEIN 

Senator  Feinstein.  If  I  may,  let  me,  first  of  all,  as  a  Califomian 
for  over  60  years  and  as  a  Democratic  candidate  for  governor  of  the 
State  and  a  mayor  and  a  public  official  in  the  State  for  better  than 
a  quarter  of  a  century,  I  want  to  just  put  something  on  the  record 
about  Califomians  and  initiatives. 

There  are  a  number  of  reasons  why  Califomians  bring  initiatives 
to  bear,  many  times,  out  of  frustration  with  the  legislative  body,  as 
well  as  other  reasons.  Very  often,  they  are  not  legally  carefully 
thought  out.  So  initiatives  will  be  challenged  in  the  ftiture.  For  ex- 
ample, there  is  one  coming  up  for  the  November  ballot  that  I  be- 
lieve will  be  challenged  constitutionally  based  on  the  way  it  is 
drawn. 

So  I  do  not  think  that  a  constitutional  challenge  brought  by  any- 
body, we  would  regard  in  California  as  anything  really  unusual, 
and  I  would  just  say  that  for  the  record. 

Ms.  Berzon,  let  me  ask  you  this  question.  Did  you  have  any  in- 
volvement with  proposition  209? 

Ms.  Berzon.  I  had  no  role  at  all  in  the  litigation  whatever. 

Senator  Feinstein.  Now,  let  me  go  to  something  that  one  circuit 
judge  has  said  about  ignorance  of  the  people  and  talk  about  a  case 
called  Bennett  v.  Yoshina,  which  was  a  ninth  circuit  case  in  1998. 
I  believe  you  had  something  to  do  with  that  case? 

Ms.  Berzon.  Yes,  I  did.  I  was 

Senator  Feinstein.  Would  you  tell  us  the  circumstances  of  it  and 
what  the  finding  of  the  court  was  and  who  you  represented? 

Ms.  Berzon.  I  represented  the  Hawaii  State  Federation  of  Labor 
and  40  or  so  voters  on  a  constitutional  convention  ballot  that  was 
held  in  Hawaii  a  year  or  two  earlier.  There  was  a  question  under 
the  Hawaii  Constitution  as  to  how  the  ballots  should  be  counted  in 
that  case  and  there  was  a  Hawaii  Supreme  Court  case  in  which  I 
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participated  as  essentially  advisory  attorney  to  the  lawyers  in  the 
case  concerning  that  issue,  and  the  Hawaii  Supreme  Court  con- 
cluded that  the  constitutional  convention  was  not  to  be  held  under 
the — ^because  it  had  failed  to  get  the  requisite  number  of  votes. 

At  that  point,  a  group  of  proponents  of  the  constitutional  conven- 
tion brought  a  suit  in  Federal  court  claiming  that  because  it  had 
not  been  clear  before  the  election  how  the  votes  were  going  to  be 
counted,  there  was  a  failure  of  due  process  and  the  whole  election 
had  to  either  be  held  again  or  there  had  to  be  a  ratification  of  the 
conclusion  that  the  constitutional  convention  had,  in  fact,  passed, 
and  a  three-member  panel  of  the  ninth  circuit,  Judges  Wiggins, 
Newman,  and  Tashima,  held  that  that  was  not  the  case  and  that 
there  was  no  failure  of  due  process.  So  those  are  the  circumstances. 

Senator  Feinstein.  Thank  you  very  much. 

Ms.  Berzon.  I  guess  the  interesting  thing  about  that  case  is  that 
the  issue  in  it  was  whether  there  was  any  due  process 

Senator  Feinstein.  So,  in  other  words,  your  representation  sus- 
tained the  initiative. 

Ms.  Berzon.  Sustained  the  Hawaii  Supreme  Court's  conclusion 
about  who  had  won  the  initiative. 

Senator  Feinstein.  Right.  You  earlier  stated  that  you  also  are 
concerned  about  the  reversal  rate  on  the  ninth  circuit,  and  you 
mentioned  a  little  bit  about  this  correction  committee.  Do  you  have 
any  thoughts  on  how  you  would  see  or  the  kind  of  judge  you  might 
be  in  terms  of  being  able  to  reverse  this,  in  addition  to  the  correc- 
tion committee? 

Ms.  Berzon.  Do  you  mean,  if  I  understand  the  question,  if  I  were 
a  judge,  would  I  take  an  active  role  in  the  administrative  issues? 

Senator  Feinstein.  You  said  it  better  than  I  did,  in  my  unartful 
way. 

Ms.  Berzon.  I  thought  you  said  it  very  well,  but  I  wanted  to 
make  sure  I  was  answering  the  right  question.  Yes,  as  I  said,  I  was 
a  law  clerk  in  the  ninth  circuit.  I  appeared  before  the  ninth  circuit. 
I  was  also  a  law  clerk  in  the  supreme  court.  Those  were  two  very 
different  institutions.  I  do  have  thoughts  and  interests  in  the  way 
that  courts  operate  internally  and  a  belief  that  the  kinds  of  mecha- 
nisms one  sets  up  have  a  real  effect  on  the  outcome  and  how  the 
litigants  feel  about  whether  justice  has  been  done. 

I  might  mention  that  one  of  my  mentors  in  this  regard  was 
Judge  Alvin  Rubin,  who  was  on  the  fifth  circuit  at  one  time  and 
for  whom  my  husband  was  a  law  clerk.  He  spent  a  lot  of  time 
thinking  about  these  issues  and  we  would  talk  about  them.  I  was 
sad  when  I  was  nominated  to  know  that  he  had  died  a  few  years 
ago  and  would  not  be  around  to  offer  me  advice,  but  I  noted  that 
the  Federal  Judicial  Center  seemed  to  think  as  highly  of  his  advice 
as  I  do  and  the  tape  that  I  will  watch  if  I  am  nominated  will  be 
Judge  Rubin  telling  me  how  to  be  a  good  ninth  circuit  judge.  But 
they  are  issues  I  am  interested  in  and  I  do  think  they  matter. 

Senator  Feinstein.  What  would  you  do? 

Ms.  Berzon.  As  I  start — well,  first  of  all,  the  ninth  circuit  has 
recently  started  a  mediation  project.  I  have  been  very  active  in  al- 
ternative dispute  resolution  for  the  Northern  District  of  California. 
I  have  been  an  early  neutral  evaluator  and  a  mediator  and  I  am 
a  great  believer  in  those  processes.  I  do  not  know  too  much  about 
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how  the  mediation  process  on  the  ninth  circuit  is  working  out,  and 
it  is  somewhat  unusual  to  have  mediation  at  a  court  of  appeals 
level  as  opposed  to  at  a  district  court  level. 

Before  the  mediators  were  there,  I  remember  sitting  through  a 
few  oral  arguments  in  which  the  judges  were  essentially  promoting 
negotiations  from  the  bench  and  I  think  they  became  frustrated 
with  that  and,  therefore,  decided  to  find  a  staff,  so  there  is  now  a 
staff  and  I  would  certainly  want  to  work  with  that  staff  and  with 
questions  about  whether  it  is  possible  through  alternative  dispute 
resolution  mechanisms  at  the  court  of  appeals  level  to  do  some  seri- 
ous expedition  of  the  litigation. 

Additionally,  there  are  the  kinds  of  questions  that  I  was  alluding 
to  before.  It  seems  to  me  that  there  are  self-corrective  mechanisms 
that  other  circuits  have  in  place,  such  as  circulating  to  the  court 
as  a  whole  proposed  opinions  that  might  in  some  way  infringe  on 
earlier  precedents  where  the  panel  feels  strongly  that  those  prece- 
dents are  incorrect  or  undermined  by  later  supreme  court  opinions 
and  inviting  any  judges  who  want  to  call  for  an  en  banc  instead 
to  do  so. 

The  ninth  circuit,  to  my  knowledge,  has  never  had  such  a  policy, 
and  the  result  is  a  kind  of  a  wiggly  law  where  the — which  is  very 
hard  to  provide  guidance  to  litigants  because  the  second  panel 
thinks  that  the  first  panel's  result  has  to  be  followed  but  is  really 
a  little  foolish,  so  they  wiggle  around  it  in  a  way,  or  even  foolish 
in  a  major  way. 

As  I  said  before,  my  recent  experience  with  this  bay  area  pension 
fund  case  is  a  good  example.  That  is  a  case  that  was  not  a  big  issue 
and  it  was  enormously  expensive,  as  Senator  Sessions  mentioned 
before,  for  the  parties  to  straighten  out  a  mistake  that  really 
mattered  but  did  not  deserve  the  supreme  court's  attention. 

Senator  Feinstein.  I  think  you  stated  that  you  felt  that  propo- 
sition 209  was  really  consistent  with  the  City  of  Richmond  and 
Adarand.  Would  you  find  yourself  with  any  difficulty  in  enforcing 
those  laws  as  litigated  by  the  supreme  court? 

Ms.  Berzon.  I  would  have  no  difficulty  applying  those  prece- 
dents. I  understand  that  the  court  has  said  that  affirmative  action 
policies  are  to  be  upheld  only  in  the  narrowest — only  in  narrow  cir- 
cumstances, at  least,  circumstances — I  am  sorry. 

Senator  Feinstein.  Yes,  if  you  would  go  into  that  strict  scrutiny 
doctrine  a  little  bit,  too,  please. 

Ms,  Berzon.  Yes.  The  strict  scrutiny  doctrine,  as  I  understand 
it,  has  two  pieces.  The  first  is  that  the  need  has  to  be  compelling. 
That  means  not  a  strong  reason  or  a  significant  reason  but  a  com- 
pelling reason.  The  supreme  court  has  not  had  occasion  since 
Adarand  to  explicate  further  exactly  what — which  interests  reach 
that.  The  only  one  so  far  that  has  been  indicated  at  all  is  severe 
past  discrimination,  and  whether  there  were  any  others  was  an 
issue  that  the  court  granted  certiorari  on  the  Piscataway  case  this 
past  year,  but  that  case  was  later  settled  and,  therefore,  the  court 
is  not  available — is  not  deciding  that  question  right  now. 

The  second  piece  of  the  strict  scrutiny  standard  is  that  any  such 
policy  has  to  be  narrowly  tailored,  and  that,  again,  has  not  been 
explicated  further  by  the  court  since  Adarand.  There  are  some  indi- 
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cations  that  it  may  include  things  like  time  limits  or  other  efforts 
to  make  the  policy  limited. 

So  there  are  certainly  open  and  serious  issues  of  law,  and,  in- 
deed, ones  that  may  well  come  before  the  court,  and  I  think  it 
would  be  inappropriate,  really,  to  go  into  it  much  further. 

Senator  Feinstein.  Let  us  say  we  took  a  snapshot  of  you,  say, 
5  years  into  your  tenure  as  a  circuit  court  judge.  How  would  you 
like  to  be  looked  at  and  regarded?  What  would  you  hope  your  ac- 
complishments will  have  been? 

Ms.  Berzon.  I  would  like  to  be  regarded  as  someone  who  works 
extremely  hard  to  gather  all  of  the  appropriate  legal  materials,  who 
listens  really  hard  to  the  litigants,  and  in  the  case  of  the  court  of 
appeals,  sometimes  that  means  reading  hard  because  there  is  not 
that  much  talking  that  goes  on,  and  gives  credence  to  the  argu- 
ments on  both  sides  and  thinks  about  them  hard  and  then  comes 
to  the  best  possible  solution  that  I  can  about  where  the  statutes, 
the  precedents,  the  constitutional  language,  lead  us  with  regard  to 
the  result. 

And  also,  in  a  vein  that  we  were  discussing  earlier,  I  would  like 
to  be  known  as  someone  who  participates  in  the  life  of  the  circuit. 
It  is,  after  all,  a  collegia!  corps  who  works  well  with  the  upper 
judges,  who  is  not  adamant,  who  has  some  humility  about  my  own 
views  and  a  real  willingness  to  listen,  and  I  must  say  that  this  is 
an  area  in  which  I  do  have  a  fair  amount  of  confidence  that  I  will 
be  able  to  fulfill  my  goals  because  I  have  a  habit  of  opening  up  the 
opposing  brief  in  every  case,  and  if  it  is  at  all  well  done,  reading 
it  and  saying,  they  have  to  be  right.  I  do  not  see  how  I  could  pos- 
sibly be  right. 

I  think  that  that  is  the  kind  of  frame  of  mind  that  I  want  to 
bring  to  the  court. 

Senator  Feinstein.  How  do  you  feel  about  the  en  banc  sitting  of 
the  court,  which  in  the  ninth  circuit  is  a  little  different  from  the 
other  circuits? 

Ms.  Berzon.  I,  as  I  said  before,  really  hesitate  to  get  too  far  into 
that  kind  of  issue  unless  I  am,  in  fact,  confirmed  and  confer  with 
other  members  of  the  court.  I  know  that  this  court  is  one  that  has 
shied  away  from  having  en  bancs  and  I  fully  understand  why. 
What  I  am  curious  about  is  whether  there  are  any  other  mecha- 
nisms that  could  be  set  up  to  deal  with  questions  of  where  there 
would  actually  be  a  major  consensus  that  things  have  taken  a 
wrong  turn,  but  procedurally,  it  is  difficult  to  get  to  that  consensus. 

Senator  Feinstein.  I  want  to  ask  you  one  last  question,  and  this 
is  on  the  question  of  habeas.  I  think  there  has  been  a  lot  of  real 
concern  in  the  citizenry  at  large,  and  I  am  not  a  lawyer,  so  I  am 
not  asking  this  from  a  lawyer's  perspective,  but  the  habeas  pro- 
ceedings are  so  very  lengthy.  You  had  cases  like  Robert  Alton  Har- 
ris, a  terrible  murder  case,  a  death  penalty  case  where  the  habeas 
situation  went  on  for  12,  13  years,  14  years,  both  State  and  Fed- 
eral. In  the  last  session  of  the  Congress,  we  corrected  that  so  that 
the  habeas,  the  Federal  habeas  portion  is  very  much  truncated. 
How  do  you  feel  about  that? 

Ms.  Berzon.  I  should  say,  first,  that  my  criminal  experience  is 
somewhat  limited,  and  I  certainly  would  intend  when  I — if  I  am 
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confirmed,  to  spend  a  lot  of  time  on  a  learning  curve  to  learn  more 
about  criminal  law  than  I  know  now. 

In  general,  of  course,  I  think  that  delays  are  to  be  avoided  and 
that  an3^hing  that  can  be  done  to  accomplish  that  end  consistently 
with  the  Constitution  is  an  appropriate  legislative  task  and  one 
that  I  would  uphold,  applying  the  same  constitutionality  standards 
that  I  articulated  earlier. 

Senator  Feinstein.  And  I  am  going  to  say  this.  In  California, 
many  of  us,  and  I  am  one  of  them,  feel  that,  in  many  respects,  the 
courts  sometimes  stand  as  a  block  to  justice  being  carried  out,  and 
that  it  is  one  thing  to  have  an  appellate  process,  but  there  has  to 
be  a  reasonable  process  and  it  has  to  be  reasoned  in  the  term  of 
time.  I  think  when  you  get  over  10  years,  nobody  thinks  it  is  either 
of  the  above.  I  think  anything  that  you  could  say  to  this  committee 
in  that  regard  of  how  you  would  view  this  would  be  useful. 

Ms.  Berzon.  As  you  noted,  I  did  do  one  death  penalty  appeal, 
which  I  was  specifically  asked  to  do  by  the  California  Supreme 
Court  organization  that  was  recruiting  lawyers.  They  were  recruit- 
ing lawyers  because  they  did  not  have  enough  lawyers  and  they 
came  to  me  as  a  civil  appellant  lawyer  and  asked  me  as  a  public 
service  to  do  that  case,  and  at  a  considerable  sacrifice,  I  did  so,  or 
actually,  my  law  firm  did  so.  I  did  a  part  of  it  and  one  of  my  part- 
ners had  principal  responsibility. 

That  case  took  a  long  time,  but  if  one  looked  into  the  record  of 
why  it  took  a  long  time,  and  these  are  the  kinds  of  things  that  are 
sometimes  buried  below  the  surface,  we  had  a  terrible  problem  get- 
ting the  transcript  certified.  We  wrote  letters — ^because  there  was 
an  earlier  conviction  in  Chicago,  we  had  an  unofficial  transcript 
from  Chicago.  We  offered  it  right  at  the  outset  and  said,  put  this 
in  the  record  and  let  us  go  forward,  and  the  court  insisted  that 
they  had  to  get  the  official  transcript  from  Chicago  15  or  20  years 
ago  and  that  took  years.  We  kept  writing  letters,  saying  why  are 
we  doing  this,  but  that  is  where  it  was.  In  that  instance,  the  reason 
for  the  delay  was  one  that  one  does  not  necessarily  think  of  and 
was  not  attributable  to  the  litigants  at  all. 

Senator  FEINSTEIN.  Thank  you.  Thank  you,  Mr.  Chairman. 

Senator  Sessions.  Senator  Specter. 

QUESTIONING  BY  SENATOR  SPECTER 

Senator  Specter.  Ms.  Berzon,  I  think  the  critical  question  you 
have  answered,  that  you  would  be  prepared  to  follow  Adarand  or 
whatever  supreme  court  decision  was  involved.  It  is  not  unusual  on 
the  most  highly  contested  cases  for  opinions  to  be  written  saying 
there  is  no  doubt,  et  cetera,  about  whoever  is  writing  the  opinion, 
or  for  very  strong  language  to  be  used,  like  degrading.  Stronger 
language  is  even  sometimes  used  on  the  floor  of  the  Senate,  al- 
though not  lately,  from  the  delays  in  the  last  vote  that  went  on  and 
on. 

I  think  it  would  be  useful  if  you  took  a  look  at  the  statute  which 
limits  appeals — there  has  already  been  one  interpretation  by  the 
supreme  court — and  respond  in  writing  whether  you  have  any 
problem  upholding  the  statute  which  puts  a  time  limit  on  it. 

With  respect  to  these  California  procedures,  it  would  not  be  be- 
yond my  expectation  to  see  the  lawyers  challenge  them.  Thank  you. 
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Ms.  Berzon.  Was  that  a  question? 

Senator  Specter.  I  do  not  think  there  is  a  question. 

Ms.  Berzon.  Thank  you.  Thank  you,  Senator. 

Senator  Sessions.  Well,  I  guess  the  problem  is,  and  our  concern 
is,  and  what  I  have  said  publicly  is  that  I  am  not  voting  to,  not 
that  it  makes  any  difference  what  I  do  with  99  others  around  here, 
but  my  own  personal  view  is  that  I  am  not  going  to  vote  for  a  per- 
son for  the  ninth  circuit  that  I  do  not  think  is  going  to  improve  that 
circuit  and  bring  it  closer  to  the  mainstream  of  American  law. 
Some  might  say  that  the  ninth  circuit  is  not  out  of  it,  but  I  think 
it  is.  I  have  seen  the  circuits  opinions  over  the  15  to  20  years  when 
I  was  a  prosecutor.  I  believe  the  circuit  has  somehow,  some  way, 
gotten  out  of  the  mainstream  and  I  want  to  be  fair  to  you  and  ask 
you  some  questions  in  that  regard. 

Let  us  take  the  death  penalty  cases.  I  understand  that  the  ninth 
circuit,  uses  about  half  of  the  total  Federal  funds  for  death  penalty 
appeals.  This  is  attributed  to  so  many  hezirings  and  so  many  ap- 
peals and  other  matters  that  the  judge  approves.  But  at  any  rate, 
half  of  the  moneys  allocated  for  death  penalty  appeals  in  the  entire 
United  States  are  going  to  the  ninth  circuit.  Have  you  heard  that 
and  if  you  have,  does  that  cause  you  any  pause? 

Ms.  Berzon.  I  really  do  not — it  is  not  an  issue  that  I  am  familiar 
with,  the  expenditure  on — I  assume  you  meant  habeas  corpus,  and 
I  am  just  really  not  familiar  with  it. 

Senator  Sessions.  My  basic  view  is  that  the  circuit  encourages 
too  much  death  penalty  litigation.  The  State  has  a  supreme  court 
and  an  appellate  court  system  and  a  trial  court  system,  and  O.J. 
Simpson  gets  acquitted  by  a  jury  and  that  is  it.  He  cannot  be  tried 
again.  With  regard  to  being  convicted,  you  have  got  your  appeals 
and  maybe  one  appeal  in  Federal  court,  for  which  some  reform  has 
been  done.  But  some  people,  particularly  when  a  death  penalty 
case  is  involved,  are  just  obsessive  as  to  every  possibility  on  a  pos- 
sibility on  a  possibility  needs  to  be  litigated  and  the  taxpayers 
should  pay  an  attorney  to  litigate  it  for  the  defendant  and  pay  an 
attorney  to  defend  the  verdict  and  decades  go  by.  Are  you  con- 
cerned about  that  at  all? 

Ms.  Berzon.  Senator,  I  well  understand  that  the  Senate  has  an 
enormous  concern  about  that  and  has  passed  a  statute,  or  perhaps 
more  than  one,  that  is  intended  to  deal  with  that.  In  addressing 
any  application  of  that  statute,  I  would  certainly  read  every  title 
of  it  extremely  carefully  and  apply  it,  again,  unless  this  quite  high 
standard  for  a  constitutional  challenge  is  met.  I  do  not  know 
whether  there  will  be  further  constitutional  challenges  in  the  ninth 
circuit.  I  believe  there  have  been  some. 

If  I  were  confirmed  and  approached  with  any  of  those,  or  faced 
with  any  of  those  challenges,  I  would  approach  the  constitutional 
issues  as  I  articulated  earlier  I  would  approach  constitutional 
issues  in  general,  that  is,  with  a  strong,  strong  presumption  of  con- 
stitutionality and  a  very  careful  consideration  of  any  arguments 
about  constitutionality. 

Senator  Sessions.  I  guess  I  am  thinking  more  of  the  routine 
death  penalty  appeals  and  how  they  are  handled.  I  think  it  has  a 
tendency  to  undermine  respect  for  law,  undermine  public  con- 
fidence in  the  court  system.  When  I  was  attorney  general  in  Ala- 
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bama,  it  was  12,  14  years  routinely  if  somebody  ever  got  executed, 
and  usually  the  appeals  had  long  since  ceased  to  focus  on  guilt  or 
innocence  but  on  the  composition  of  the  jury  or  evidentiary  ruling 
or  something  of  that  nature. 

I  just  feel  like  that  we  have  got  to  have  the  ninth  circuit  get  back 
into  the  mainstream  and  recognize  the  legitimate  concerns  of  guilt 
and  innocence  and  having  fair  trial  but  not  allow  the  system  to  be 
virtually  destroyed  in  a  multiplicity  of  appeals,  particularly  in  the 
death  cases.  Do  you  share  any  concern  like  that,  just  from  your  ob- 
servations? 

Ms.  Berzon.  My  sole  observation  in  a  criminal  appeal  is  the  one 
that  I  articulated  earlier,  the  single  death  penalty  case  that  I  have 
done.  In  that  case,  we  did  obtain  a  reversal  of  the  death  penalty, 
but  not  of  the  underlying  conviction,  from  the  current  California 
Supreme  Court  in  1996.  Those  reversals  are  quite  rare,  but  I 
thought  we  got  a  fair  hearing  and  they  were  able,  in  a  case  in 
which  there  was  a  seriously  unconstitutional  prior  conviction  from 
Illinois  many  years  ago,  to  perceive  that  that  was  the  case. 

Senator  SESSIONS.  So  they  got  the  conviction  reversed? 

Ms.  Berzon.  No,  not  the  conviction,  the  death  penalty. 

Senator  Sessions.  The  death  penalty? 

Ms.  Berzon.  Because  the  death  penalty  was  based  on  a — it  was 
only  valid  because  of  a  prior  conviction  of  many  years  before. 

Senator  Sessions.  That  was  a  big  gimmick.  A  lot  of  them  have — 
never  mind.  You  should  use  every  tool  when  you  are  defending  a 
client  that  you  could,  but  that  is  typical,  to  me,  where  you  have  got 
a  legitimate  conviction  that  perhaps  there  was  not  a  lawyer,  some 
defect  in  it,  and  it  comes  up  and  it  can  be  used  in  another  prosecu- 
tion. 

Ms.  Berzon.  I  think  my  point  was  that  I  thought  we  got  a  com- 
pletely fair  hearing  from  the  California  courts,  that  they  ultimately 
did  a  good  job  with  it,  and  at  least  in  that  instance,  while  I  believe 
there  was  a  habeas  pending  on  the  underlying  conviction,  which 
one  of  my  partners  was  handling,  the  California  Supreme  Court 
dealt  with  the  case  and  gave  it  a  great  deal  of  careful  attention. 

Senator  SESSIONS.  Let  me  ask  this.  You  clerked  for  Justice  Bren- 
nan,  who  certainly  was  one  of  the  most  able  members  of  the  Su- 
preme Court.  It  is  a  high  honor,  to  be  selected  to  clerk  for  the  Su- 
preme Court  of  the  United  States.  Justice  Brennan  adhered  to  the 
belief  that  the  death  penalty  was  unconstitutional.  He  and  Justice 
Marshall  and,  I  think,  some  other  Justices  before  them  that  ad- 
hered to  the  view  that  the  death  penalty  was  unconstitutional  and 
dissented  in  every  death  penalty  case.  Had  Justice  Brennan,  taken 
his  position  on  the  death  penalty  when  you  clerked  for  him? 

Ms.  Berzon.  I  think  he  had,  but  there  were  no  death  penalty 
cases  decided  the  year  that  I  clerked  for  him. 

Senator  Sessions.  Do  you  agree  with  that  position? 

Ms.  Berzon.  The  Supreme  Court  has  definitively  held  that  there 
is  no  unconstitutionality  of  the  death  penalty,  and  as  a  ninth  cir- 
cuit judge,  I  would,  of  course,  apply  that  precedent. 

Senator  Sessions.  But  I  want  to  ask  you  on  that  question,  did 
you  agree  with  Justice  Brennan  that  the  death  penalty  was  uncon- 
stitutional as  being  cruel  and  unusual  punishment? 
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Ms.  Berzon.  I,  in  fact,  had  no  opportunity  to  agree  or  disagree 
with  him,  first  of  all,  because  I  was  his  law  clerk,  I  was  not  the 
Justice,  and  second  of  all,  because  the  issue  did  not  come  before  the 
Court  the  year  that  I  was  there.  And  again,  it  is  not  in  the  area 
of  my  expertise.  I  have — I  understand  the  competing  consider- 
ations, that  is,  that  the  Constitution  has  many  provisions  which 
seem  to  contemplate  the  death  penalty  and  Justice  Brennan  and 
others  articulated  a  belief,  however,  that  there  were  some  indica- 
tions to  the  contrary. 

Death  penalty  law,  except  for  this  one  case  I  did,  is  not  a  spe- 
cialty. I  did  not  raise  the  constitutionality  issue  in  the  case  that  we 
did,  and  that  really — the  best  assurance  I  can  give  you  is  that  I 
would  have  no  problem  appljdng  the  law  as  it  exists. 

Senator  Sessions.  I  guess  since  circuit  judges,  more  than  initial 
judges,  rule  on  cases  that  never  are  reviewed  beyond  them,  and 
they  have  to  make  constitutional  decisions,  I  guess  I  am  trying  to 
understand  your  method  of  thinking  about  the  Constitution.  Since 
there  are  about  four,  or  I  think  it  is  six  or  more  references  to  cap- 
ital crimes,  taking  a  life,  only  with  due  process,  in  the  Constitution, 
are  you  able  to  say  one  way  or  the  other  that  you  personally  be- 
lieve that  the  death  penalty  is  or  is  not  cruel  or  unusual  punish- 
ment? 

Ms.  Berzon.  I  have  a  tendency  to  regard  textual  evidence  of  that 
kind  extremely  highly,  both  with  regard  to  the  Constitution  and 
with  regard  to  statutes  and  to  take  it  extremely  seriously.  It  is 
hard  to  predict  oneself  how  one  is  going  to  decide  as  a  judge  and 
I  would  suppose  that  I  would  be  extremely  attentive  to  those  kinds 
of  evidence.  It  would  really  be  inappropriate  for  me  to  go  any  fur- 
ther, except  to  say  that  if  the  precedent  remains  what  it  is,  I  will 
apply  it.  If  the  precedent  changes,  I  will  apply  that. 

Senator  SESSIONS.  Well,  that  one,  to  me,  is  a  real  issue.  I  sup- 
pose we  can  have  differences  of  opinion,  but  I  think  it  sort  of  rep- 
resents the  high  water  mark  of  judicial  activism,  that  opinion.  It 
was  an  opinion  that  basically  said,  we  have  evolved  and  standards 
of  decency  have  changed  and  now  we  believe  the  death  penalty  is 
cruel  and  unusual  when  perhaps  the  Founding  Fathers  did  not. 

But  I  think  that  is  a  very  dangerous  philosophy  for  a  judge.  I 
think  that  when  you  get  to  the  point  where  you  have  multiple  ref- 
erences within  the  document  itself  to  the  legality  of  the  death  pen- 
alty, to  say  that  one  clause  in  it,  by  reinterpreting  its  traditional 
meaning,  invitiates  those  other  clauses  is  not  a  close  question.  So 
in  that  regard,  to  me,  that  is  a  pretty  pivotal  opinion. 

Did  you  want  to  comment?  I  will  not  ask  you  too  many  more. 

Ms.  Berzon.  No.  I  mean,  I  absolutely  see  the  force  of  your  argu- 
ment. It  is  not  particularly  relevant  right  now  since  the  issue  has 
been  decided  by  the  Court,  and  again,  it  would  not  be  my  role  as 
a  court  of  appeals  judge  for  me  to  determine  that  question  and  I 
have  no  intention  of  doing  so. 

Senator  Sessions.  I  wish  you  could  say  you  agree  with  me. 

Ms.  Berzon.  I  hesitate,  primarily  because  I  do  not  like  to  say 
what  I  agree  with  and  what  I  do  not  agree  with  when  I  have  not 
thought  about  it 

Senator  Sessions.  I  can  understand. 

Ms.  Berzon  [continuing].  As  a  legal  matter. 
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Senator  SESSIONS.  I  think  you  have  answered  Senator  Feinstein 
that  you  would  enforce  the  law.  I  think  the  real  problem  with  the 
death  penalty  is  that  some  judges  in  their  hearts  are  really  system- 
atically, I  think,  trying  to  block  it,  but  very,  very,  very  few.  I  think 
most  judges,  if  anything,  are  just  too  reluctant  to  carry  out  the  set- 
tled will  of  the  State  where  a  death  penalty  has  been  imposed  and 
allow  too  many  discretionary  decisions  which  prolongs  these  cases 
too  long. 

Do  you  have  anything  else? 

Senator  Feinstein.  No.  I  think  I  have  asked  my  questions. 
Thank  you. 

Senator  SESSIONS.  Senator  Specter. 

Senator  Specter.  A  comment  or  two  here,  Ms.  Berzon.  When  you 
talk  about  valid  prior  convictions,  the  cases  are  all  over  the  lot  and 
you  have  got  to  have  due  process  and  proper  representation.  We 
are  relying  a  tremendous  amount  on  prior  convictions  now  with  ca- 
reer criminals,  a  great  many  statutes  which  rely  on  prior  convic- 
tions, so  that  is  Hornbook  law,  to  see  to  it  that  the  prior  conviction 
is  constitutionally  obtained.  I  am  looking  forward  to  Senator  Ses- 
sions' close  questioning  of  you  when  you  are  nominated  for  the  Su- 
preme Court.  [Laughter.] 

I  think  we  will  not  get  an  answer  because  the  nominees  to  the 
Supreme  Court  do  not  give  answers  to  questions  on  the  ground 
that  the  case  is  going  to  come  before  them.  They  answer  as  many 
questions  as  they  feel  they  have  to  for  confirmation. 

I  asked  you  the  question  this  morning  in  the  context  of  conscien- 
tious scruples.  That  is  a  question  which  is  asked  of  jurors.  You 
chose  not  to  answer  it  and  I  did  not  press  you  on  it.  I  think  Justice 
Brennan  was  wrong  in  his  interpretation.  I  happen  to  agree  with 
Senator  Sessions  about  the  death  penalty  and  intent,  and  even 
under  Cardoza,  we  have  not  come  to  the  point  in  my  judgment. 

But  I  would  expect  you  to  apply  the  law,  as  you  said,  and  Strom 
and  Senator  Sessions  and  I  will  question  you  very  closely  when  you 
come  before  us  for  the  Supreme  Court. 

Senator  SESSIONS.  The  ninth  circuit  is  just  one  step  from  the  Su- 
preme Court.  [Laughter.] 

I  will  not  pursue  the  question  of  the  Prison  Litigation  Reform 
Act,  which  was  struck  down  and  ruled  unconstitutional  by  the 
ninth  circuit.  I  think  they  are  the  only  one  of  about  six  circuits  that 
have  considered  it  who  have  done  so. 

Let  me  just  ask  these  questions,  and  I  will  finish,  and  I  just  do 
it  for  the  record.  You  have  been  a  longtime  member  of  the  ACLU 
and  they  adhere  to  a  number  of  positions,  one  of  which  is  that  they 
believe  the  death  penalty  is  unconstitutional,  I  believe.  Certainly, 
they  oppose  the  death  penalty.  Do  you  know  precisely  what  their 
position  is  on  the  death  penalty? 

Ms.  Berzon.  I  do  not  know  whether  they  continue  to  take  the  po- 
sition that  the  death  penalty  is  unconstitutional.  As  I  said,  that  po- 
sition on  that  issue  as  a  general  matter  is  really  not  a  relevant  one 
at  this  point.  That  issue  has  been  settled  by  the  U.S.  Supreme 
Court,  and  if  confirmed,  I  would,  of  course,  apply  it. 

Senator  SESSIONS.  Well,  I  think  at,  at  least  at  one  time,  they  ar- 
gued it  was  unconstitutional  and  cruel  and  unusual  punishment. 
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They  opposed  three  strikes  sentencing  laws  and  they  opposed 
school  vouchers  for  sectarian  schools,  arguing  that  that  is  unconsti- 
tutional. Have  you  any  thoughts  about  that?  Do  you  agree  with 
that  or  not? 

Ms.  Berzon.  The  school  voucher  question  is  obviously  a  com- 
plicated one 

Senator  SESSIONS.  It  is. 

Ms.  Berzon  [continuing].  Because  the  Supreme  Court  law  in  the 
area  of  the  Establishment  Clause  and  schools  in  particular  has 
been  changing  recently.  The  questions  obviously  involve  some  bal- 
ance between  the  interests  of  parents  in  determining  where  their 
children  go  to  school  against  the  establishment  clause,  concerns 
that  have  been  raised  in  earlier  Supreme  Court  cases.  This  is  an 
issue  that  really  could  come  before  the  ninth  circuit  and  I  really 
would  hesitate  to  mention  anything  further  about  it. 

Senator  Sessions.  The  ACLU  supports  decriminalization  of 
drugs.  Do  you  favor  that? 

Ms.  Berzon.  I  am  not  aware  whether  the  ACLU  does  favor  de- 
criminalization of  drugs.  It  is  not  an  issue 

Senator  SESSIONS.  It  is  on  their  website. 

Ms.  Berzon.  It  is  not  an  issue,  as  such,  that  I  recall  the  board 
of  directors  dealing  with  while  I  was  on  it,  the  California  board  of 
directors. 

Senator  SESSIONS.  Would  you  agree  with  that  or  disagree  with  it? 

Ms.  Berzon.  I  do  not  agree  with  the  decriminalization  of  drugs 
as  a  personal  matter. 

Senator  Feinstein.  Would  you  repeat  that  again? 

Ms.  Berzon.  I  do  not  agree  with  that.  As  a  parent,  I  have  had 
obvious  concerns,  but  fortunately,  no  problems,  with  respect  to 
drug  issues,  and  I,  certainly  as  a  legal  matter,  I  regard  those  ques- 
tions as  within  the  province  of  the  legislature. 

Senator  SESSIONS.  Well,  I  thank  you  for  your  patience.  This  has 
been  a  delightful  constitutional  discussion  of  sorts.  I  am  sure  prob- 
ably you  might  not  have  felt  it  that  way,  but  I  have  learned  a  lot 
and  I  thank  you  for  your  courtesy  and  I  appreciate  that. 

Senator  Feinstein. 

Senator  FEINSTEIN.  Thank  you  very,  very  much. 

Ms.  Berzon.  Thank  you  very  much,  Mr,  Chairman. 

Senator  FEINSTEIN.  I  know  it  was  quite  an  ordeal. 

Senator  SESSIONS.  You  are  an  able  lawyer  and  have  a  lot  of  good 
references. 

The  committee  is  adjourned. 

[Whereupon,  at  3:40  p.m.,  the  committee  was  adjourned.] 
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American  Bar  Association  (Member,  Labor  and  Employment  Section). 

Fellow,  American  Bar  Foimdation. 

Delegate,  Ninth  Circuit  Judicial  Conference,  198S,  and  Judicial  Conference  for  the 
Northern  District  of  California,  c.  1989-90. 

Advisory  Committee,  Los  Angeles  Bar  Association  Labor  Law  Fonmi,  1986-89. 

10.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are 
active  in  lobbying  before  public  bodies.  Please  list  all  other  organizations  to 
which  you  belong. 

Oryaniyatinns  that  Inhhv 

State  Bar  of  California 

American  CivU  Liberties  Union  of  Northern  California 

nther  nryaniyatinns- 

Temple  Beth-El,  Berkeley,  California 

Bericeley  YMCA 
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Radcliffe  College  Alumni  Association 
California  Alumni  Association 


1 1.        Court  Admissions:  List  all  courts  in  which  you  have  been  admitted  to 

practice,  with  dates  of  admission  and  lapses  if  any  such  memberships  lapsed. 
Please  explain  the  reason  for  any  lapse  of  membership.  Give  the  same 
information  for  administrative  bodies  which  require  special  admission  to 
practice. 

California  Bar  -  12/73 

D.C.Bar--  12/75 

U.S.  Supreme  Court  -  1/25/81 

U.S.  Court  of  Appeals  for  the  D.C.  Circuit  ~  9/9/75 

U.S.  Court  of  Appeals  for  the  4th  Circuit  ~  1 1/3/88 

U.S.  Court  of  Appeals  for  the  5th  Circuit  ~  6/28/82 

U.S.  Court  of  Appeals  for  the  6th  Circuit  -  1/92 

U.S.  Court  of  Appeals  for  the  7th  Circuit  ~  4/10/92 

U.S.  Court  of  Appeals  for  the  9th  Circuit  -  1 1/8/79 

U.S.  Court  of  Appeals  for  the  10th  Circuit  ~  10/90 

U.S.  District  Court  for  the  Northern  District  of  California  ~  12/73 

U.S.  District  Court  for  the  Central  District  of  California  ~  2/83 


12.        Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles, 

reports,  or  other  published  material  you  have  written  or  edited.  Please  supply 
one  copy  of  all  published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press  reports  about  the 
speech,  and  they  are  readily  available  to  you,  please  supply  them. 

PtibUcatiops: 

(Please  see  the  Attachments  to  this  questionnaire  for  copies  of  these  materials  at 
the  Tab  noted,  except  for  B  and  P  below,  separately  submitted.) 

A.  California  Lawyer,  Augiist,  1996,  Book  Comment  on  Kingsolver,  Holding 
the  Line. 

B.  California  Commission  on  the  Future  of  the  Profession  and  the  State  Bar, 
The  Future  of  the  California  Bar  n995V  (I  was  a  member  of  the 
Commission.) 
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C.  "Postscript:  Impact  of  Northeast  Utilities  Service  Corp.."The  Labor  Law 
Exchange.  Number  14  (1995). 

D.  Dunlop,  Grodin,  Berzon,  and  Keyes,  Hmplovment  Litigation  and  Dispute 
Resolution:  The  Dunlop  Commission  Report  in  Arbitration  1995.  New 
Challenges  and  Expanding  Responsibilities.  Proceedings  of  the  Fortv- 
eighth  Annual  Meeting.  National  Acudemv  of  Arbitrators.  Joyce  M.  Najita, 
Ed. 

E.  Testimony  of  Marsha  S.  Berzon,  Commission  on  the  Future  of  Worker- 
Management  Relations  (the  Dunlop  Commission),  April  6,  1994. 

F.  "Employer  Evasion  of  Collective  Bargaining  and  Employee  Protective 
Statutes  Through  Independent  Contractor  Status,"  The  Labor  Law 
Exchange:  Number  Thirteen  (1994). 

G.  Berlin,  Berzon  &  Meyerhoff,  Friend-of-the-Court  Brief  on  the  Issue  of 
Scientific  Evidence:  Filed  vyith  the  Court  in  Daubert  v.  Merrell  Dow 
Pharmaceuticals.  4  New  Solutions  68  (1993). 

H.        Clauss,  Bertin,  &  Berzon,  Litigating  Reproductive  and  Developmental 

Health  in  the  Aftermath  of  UA  W  v.  Johnson  Controls.  101  Environmental 
Health  Perspectives  205  (1993). 

I.  "An  Outline  of  ERISA  Preemption:  Is  There  Need  for  a  Legislative 

Solutionr'  Eleventh  Annual  Labor  Law  Svmposium  (Course  Manual),  The 
Labor  Law  Section  of  the  Los  Angeles  County  Bar  Association,  February 
1991. 

J.         Zerger,  Berzon,  Bogue,  et  al.,  California  Public  Sector  Labor  Relations. 
Mattiiew  Bender  (1989)  &  1990,  1991  &  1992  Cumulative  Supplements, 
Chapter  on  Organizational  Security. 

K.         "Bargaining  About  Drug  Testing:  Law  and  Strategy,"  The  Labor  Law 
Exchange.  Number  6  (1987). 

L.         "The  Rights  of  the  Pregnant  Worker,"  1 1th  National  Conference  on 

Women  and  the  Law,  Sourcebook.  February  28  -  March  2,  1980  (member 
of  panel). 

M.        Note,  People  v.  Barksdale.  61  California  Law  Review  272  (1973). 
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The  San  Francisco  Bay  Guardian,  February  26,  1971,  "There's  No  Room  in 
the  Skyscrapers". 

The  San  Francisco  Bay  Guardian,  April  17,  1970,  "Verba  Buena,  A  Case 
Study  in  How  SF  Development  Went  Wrong". 

Gordon,  Berzon,  Gregg,  et  al..  The  Promise  of  America  (Science  Research 
Associates,  c.  1970). 

The  Nation,  June  23,  1969,  "What  The  Blacks  Found  Out". 


(b)  Speeches  on  Issues  Involving  CoiLstitutional  Law  or  Legal  Policy: 

(1)  I  do  not  routinely  keep  a  record  of  speeches  I  have  given,  nor  do  I  routinely 
retain  the  notes  I  use  to  give  them.  I  have  included  in  the  Attachments  the  one  published 
report  of  a  speech  I  gave  of  which  I  am  aware,  as  well  as  one  speech  which  was 
formally  drafted  and  is  to  appear  in  print  in  the  future.  (I  have  not  included  here  or 
below  presentations  made  on  behalf  of  a  client  at  meetings  or  conferences  open  only  to 
lawyers  affiliated  with  the  client.): 

R.  Presentation  on  the  state  of  legal  scholarship  from  the  perspective  of  an 
appellate  and  Supreme  Court  practitioner,  Cornell  Law  School  Faculty 
Forum,  January,  1985. 

S.   Presentation  in  memory  of  Justice  William  J.  Brennan,  Loyola  Law  School, 
Los  Angeles,  California,  December  5,  1997. 

(2)  Other  public  speeches  or  panel  presentations,  for  which  I  have  no  written 
materials  but  have  been  able  to  ascertain  the  place  and  actual  or  approximate  date,  are: 

Panel  discussion  in  June,  1991,  Twenty-fifth  Harvard  Reunion,  about  women 
in  the  workplace,  which  was  recorded.  (I  am  supplying  a  copy  of  the 
recording.) 

Speech  to  the  Michigan  State  Bar  Association  Labor  and  Employment  Law 

Section  in  1991  in  Ann  Arbor,  Michigan  on  UAW  v.  Johnson  Controls. 
499  U.S.  187  (1991). 

Speech  at  New  York  Law  Forum,  New  York  University  Law  School,  June, 
1991.  on  UAW  v.  Johnson  Controls.  499  U.S.  187  (1991). 
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Speech  at  the  Bar  Association  of  San  Francisco  Labor  and  Employment  Law 
Section  Yosemite  Conference,  February  23,  1991,  on  "Current  Issues 
Involving  the  National  Center  Labor  Relations  Act  and  the  NLRB" 

Speech  at  the  Bar  Association  of  San  Francisco  Labor  and  Employment  Law 
Section  Yosemite  Conferece  February  20,  1993,  on  "New  Models  of 
Labor  Management  Cooperation" 

Panel  Discussion,  National  Labor  Relations  Board  Region  32  Regional 

Conference,  Oakland,  California,  May  10,  1995,  on  appellate  review  of 
National  Labor  Relations  Board  decisions. 

Panel  discussion  at  the  ABA  Annual  Conference  Labor  and  Employment  Law 
Section  in  Chicago  in  August,  1995  on  the  legal  aspects  of  affirmative 
action. 

Speech  at  the  Labor  Law  Group  conference,  Tucson,  Arizona,  December,  1995, 
on  labor  law  practitioner  perspectives  on  labor  law  scholarship. 

Speech  at  the  National  Legal  Aid  and  Defenders  Association  in  Las  Vegas, 
Nevada,  November,  1996,  on  Blessing  v.  Freestone.  117  S.  Ct.  1353 
(1997). 

Talk,  Ten^le  Beth  El  Communiversity,  Berkeley  California,  February,  1997, 
on  understanding  the  Supreme  Court. 

Panel  discussion  at  the  Association  of  American  Law  Schools,  Section  of 
Deans,  January  9,  1998,  on  the  relationship  between  lawyers  and 
law  professors.  (There  may  be  a  tape  of  this  panel,  but  I  do  not  have  it 
and  have  not  heard  it.) 

(3)  Additionally,  for  the  Committee's  information,  I  am  listing  the  other  public 
talks  I  have  given  fairly  recently  --  in  the  last  ten  years  -  that  I  can  remember  but  as  to 
which  I  have  neither  notes  nor  any  record  of  the  dates  and/or  locations: 

ABA  Labor  and  Enq)loyment  Section,  Napa,  California,  on  the  proposed 
Uniform  Employment  Termination  Act. 

Bar  Association  of  San  Francisco  Labor  and  Employment  Section  Yosemite 

Conference  on  Labor  Law  Preemption  and  Contingent  Workers  (various 
years). 
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State  Bar  of  California  Labor  and  Employment  Law  Section,  San  Francisco,  on 
Alternative  Dispute  Resolution. 

San  Francisco  Business  Roundtable  on  UAW  v.  Johnson  Controls.  499  U.S. 
187. 

Boalt  Hall  School  of  Law  on  persuasive  writing. 

(4)  Additionally,  I  have  lectured  in  classes  at  Stanford,  Cornell,  McGeorge  and 
Hastings  Law  Schools,  in  the  Sociology  Department  and  Social  Work  School  of  the 
University  of  California,  Berkeley,  and  in  the  Government  Department  at  Cornell  on 
labor  and  en^loyment  law,  gender  discrimination.  Supreme  Court  practice,  and  law  as  a 
career. 


13.       Health;  What  is  the  present  state  of  your  health?  List  the  date  of  your  last 
physical  examination. 

My  health  is  excellent.  My  last  physical  examination  was  on  January  19,  1997. 


14.       Judicial  Office;  State  (chronologically)  any  judicial  offices  you  have  held, 
whether  such  position  was  elected  or  appointed,  and  a  description  of  the 
jurisdiction  of  each  such  court. 

None. 


15.       Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten 
most  significant  opinions  you  have  written;  (2)  a  short  summary  of  and 
citations  for  all  appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticum  of  your 
substantive  or  procedural  rulings;  and  (3)  citations  for  significant  opinions  on 
federal  or  state  constitutional  issues,  together  with  the  citation  to  appellate 
court  rulings  on  such  opinions.  If  any  of  the  opinions  listed  were  not  officially 
reported,  please  provide  copies  of  the  opinions. 

Not  applicable. 


1105 


16.       Public  Office:  State  (chronologicaUy)  any  public  offices  you  have  held,  other 
than  judicial  offices,  including  the  terms  of  service  and  whether  such  positions 
were  elected  or  appointed.  State  (chronologicaUy)  any  unsuccessful 
candidacies  for  elective  public  office. 

I  was  an  appointed  member  of  a  Berkeley  School  District  Special  Committee  on 
Redistricting  in  c.  1982.  I  was  also  an  appointed  member  of  the  California  Commission 
on  the  Futxire  of  the  Profession  and  the  State  Bar  in  1993-95.  Otherwise,  I  have  not  held 
public  office. 


17.        Legal  Career; 

a.         Describe  chronologically  your  law  practice  and  experience  after 
graduation  from  law  school  including: 

1.  whether  you  served  an  clerk  to  a  judge,  and  if  so,  the 
name  of  the  judge,  the  court,  and  the  dates  of  the  period 
you  were  a  clerk; 

Law  Clerk  to  Judge  James  R.  Browning,  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  September,  1973  to  June,  1974. 

Law  Clerk  to  Justice  William  J.  Brennan,  United  States  Supreme  Court, 
July,  1974  to  June,  1975. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and 
dates; 

While  Of  Counsel  to  Altshuler  &  Berzon  I  practiced  part  of  the  time 
as  a  sole  proprietorship  and  part  of  the  time  as  Marsha  S.  Berzon,  a 
Professional  Corporation,  and  had  separate  clients  and  financied  income 
from  the  firm. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices, 
companies  or  governmental  agencies  with  which  you 
have  been  connected,  and  the  nature  of  your  connection 
with  each. 

I  have  been  connected  with  the  following  firms: 
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(i)      Woll  &  Mayer 
815  15th  St.  N.W. 
Washington,  D.C. 

Associate,  1975  -  77;  contract  attorney  c.  1977  -  1980. 
(The  finn  is  no  longer  in  existence.) 

(ii)       Altshuler,  Beizon,  Nussbaum,  Berzon,  &  Rubin 
177  Post  St.  Suite  300 
San  Francisco,  CA  94108 
415-421-7151 
Of  counsel,  1978  - 1990 
Partner,  1990 -present 
(The  finn  was  previously  known  as  Altshuler  &  Berzon) 

(iii)      Marsha  S.  Berzon,  A  Professional  Corporation 
177  Post  Street 
San  Francisco,  CA 
Employee,  OfBcer,  1982  - 1988 

(iv)      School  of  Social  Welfare 
Haviland  HaU 

University  of  California,  Berkeley 
Faculty  Lecturer,  1992 

(v)       Cornell  University  Law  School 
Myron  Taylor  Hall 
Ithaca,  New  York  14853 
as  practitioner-in-residence,  1994 

b.         1.         What  has  been  the  general  character  of  your  law  practice, 

dKiding  it  into  periods  with  dates  if  its  character  has  changed 
over  the  years. 

See  answer  to  (2),  below. 

2.         Describe  your  typical  former  clients,  and  mention  the  areas,  if 
any,  in  which  you  have  specialized. 

My  practice  is  primarily,  but  not  exclusively,  appellate,  and  involves 
representing  labor  unions,  public  interest  organizations,  public  agencies  in 
California  and  Hawaii,  and  individuals  in  a  wide  range  of  cases.  I  have  had 
extensive  experience  in  both  traditional  labor  law  and  employment  law,  as  well  as 
in  First  Amendment  law,  women's  rights  cases,  and  cases  involving  federalism  and 
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federal  courts  issues.  Supreme  Court  representation  is  a  particular  specialty;  1  have 
written  more  than  one  hundred  party  and  amicus  briefs  and  petitions  in  the 
Supreme  Court  and  have  argued  four  cases  before  the  Court,  two  representing  the 
United  Auto  Woricers,  one  representing  a  class  of  individual  custodial  parents,  and 
one  representing  a  multiemployer  pension  fund. 

I  have  also  represented  a  number  of  individuals  in  employment 
discrimination  disputes,  primarily  employees  of  academic  institutions,  and  have 
provided  day-to-day  legal  advice  to  labor  unions,  primarily  international  unions. 
Additionally,  I  serve  as  an  Early  Neutral  Evaluator  and  mediator  for  the  United 
States  District  Court  for  the  Northern  District  of  California,  usually  on  a  pro  bono 
basis,  and  have  evaluated  and  mediated  about  ten  cases  in  the  last  few  years, 
covering  employment  and  commercial  issues. 

My  practice  has  not  changed  significantly  since  my  clerkships,  despite  a 
move  from  Washington,  D.C.  to  San  Francisco.  From  the  outset  of  my  law 
practice  an  important  client  has  been  the  national  AFL-CIO.  I  have  since  1975 
devoted  a  substantial  part  of  my  practice  to  aiding  labor  organizations  that  are 
afiiliated  with  the  AFL-CIO  in  Supreme  Court  and  other  appellate  litigation,  and 
since  1987  have  been  a  part-time  associate  general  counsel  of  the  AFL-CIO. 

I  did  more  advice  practice  with  eational  unions  in  the  early  years  of  my 
practice  than  I  do  now,  and  more  state  law  apellate  litigation  in  the  past  than  I  do 
now.  Since  1977, 1  have  done  some  individual  representation,  and  some 
representation  ofnonprofit  organizations  and,  occasionally,  businesses.  And  as 
time  went  on  I  served  more  often  as  lead  counsel  rather  than  co-counsel  on  the 
cases  that  I  work  on. 

c  1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all? 

If  the  frequency  of  your  appearances  in  court  varied,  describe 
each  such  variance,  givuig  dates. 

I  appear  regularly  in  court.  Because  I  have  a  largely  appellate  practice, 
many  of  my  appearances  are  in  the  form  of  written  briefs  rather  than  in  person.    I 
have,  in  the  last  five  years,  for  example,  been  chief  counsel  in  five  United  States 
Supreme  Court  cases,  two  on  the  merits  and  three  on  petitions  for  certiorari;  co- 
coimsel  on  the  merits  in  three  Supreme  Court  cases  and  co-counsel  on  petitions  for 
certiorari  in  several  others;  co-counsel  for  amicus  curiae  in  approximately  thirteen 
Supreme  Court  cases;  lead  counsel  in  at  least  nine  federal  court  of  appeals  cases 
and  co-coimsel  or  counsel  for  amicus  curiae  in  more  than  a  dozen  others;  and 
counsel  in  several  appellate  cases  in  state  supreme  and  appellate  courts,  in  Hawaii, 
and  California.  In  most  of  these  cases  I  have  been  primarily  responsible  for  the 
briefing;  I  have  during  that  time  orally  argued  two  Supreme  Court  cases,  six 
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federal  appellate  cases,  and  one  state  Supreme  Court  case.  Additionally,  I  have,  in 
the  last  five  years,  been  counsel  in  trial  courts  in  six  cases,  preparing  motions  and 
briefs  and,  in  three  cases,  presenting  oral  argument  in  the  trial  court.  That  record  is 
fairly  typical  of  the  last  twenty  years. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

In  recent  years,  ninety  to  ninety-five  percent  of  my  appearances  have  been 
in  federal  courts  and  between  five  and  ten  percent  in  state  courts  of  record.  At 
times  in  the  past  this  percentage  has  varied  so  that  state  courts  have  been  as  much 
as  twenty-five  percent  of  my  work. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminaL 

More  than  ninety-five  percent  of  my  work  has  been  civil,  and  less  than  five 
percent  criminal. 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel 

I  have  not  personally  examined  or  cross-examined  witnesses  in  any  trial. 
Rather,  the  cases  in  which  I  have  participated  in  trial  courts  typically  are  resolved, 
before  or  after  discovery,  on  legal  issues  alone.  I  have  in  the  last  five  years,  for 
example,  been  chief  counsel  in  four  cases  that  went  to  judgment  without  an 
evidentiary  hearing  in  trial  courts,  and  joint  counsel  with  other  members  of  my 
firm  in  another  such  case.  That  number  of  trial  court  cases  pursued  to  judgment 
without  a  trial  is  fairly  typical  of  my  practice  for  the  last  twenty  years. 
Additionally,  I  have  occasionally  been  involved  in  pretrial  proceedings,  including 
drafting  and  advising  on  pleadings,  pretrial  motions  and  discovery,  in  cases  that 
later  went  to  trial,  including  one  in  the  last  year. 

5.         What  percentage  of  these  triab  was: 

(a)  jury; 

(b)  non-jury. 

As  noted,  I  have  not  tried  any  cases  myself,  jury  or  non-juiy. 
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18.        Litigation;  Describe  the  ten  most  significant  litigated  matters  which  you 
personally  handled.  Give  the  citations,  if  the  cases  were  reported,  and  the 
docket  number  and  date  if  unreported.  Give  a  capsule  summary  of  the 
substance  of  each  case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the  litigation  and  the 
final  disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before 
whom  the  case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone  numbers  of  co- 
counsel  and  of  principal  counsel  for  each  of  the  other  parties. 

1.         International  Union.  United  Automobile.  Aerospace  and  Agricultural  Imlplement 
Workers  of  America  ("UAWt  v.  Johnson  Controls.  499  U.S.  187  (1991). 

I  represented  the  UAW  and  seven  women  workers,  and  was  the  attorney 
chiefly  responsible  for  preparing  both  the  Petition  for  Writ  of  Certiorari  and  the 
merits  Brief  and  Reply  Brief,  I  also  presented  oral  argument  for  the 
plaintiffs/petitioners  before  the  Supreme  Court.  The  primary  issue  was  whether  an 
employer  can  exclude  all  fertile  female  workers  from  a  category  of  jobs  because  of 
concerns  about  potential  fetal  injuries. 

The  Supreme  Court,  with  Justice  Blackmun  writing  the  opinion,  held  that 
such  discrimination  violates  Title  VII  of  the  1964  Civil  Rights  Act.  The  case  is 
extremely  significant  as  a  matter  of  employment  discrimination  legal  doctrine, 
since  it  elucidated  the  reach  of  the  Pregnancy  Discrimination  Act  of  1978,  limited 
the  bona  fide  occupational  qualification  exception  to  Title  VII,  and  clarified  the 
prohibition  on  intentional  gender-based  discrimination  under  Title  VII. 

My  co-counsel  were  Laurence  Gold,  currently  at  Bredhofr&  Kaiser,  1000 
Connecticut  Avenue,  N.W.,  Suite  1300,  Washington,  DC  20036,  (202)  833-9340; 
Jordan  Rossen  and  Ralph  Jones,  UAW,  8000  East  Jefferson  Avenue,  Detroit, 
Michigan  48214,  (313)  926-5216;  and  Carin  Ann  Clauss,  University  of  Wisconsin, 
975  Bascom  Mail,  Madison,  Wisconsin,  53706,  (608)  233-8316/8374.  Opposing 
counsel  were  Stanley  Jaspan  and  Charles  Curtis  of  Foley  &  Lardner,  First  Star 
Center,  777  East  Wisconsin  Avenue,  Milwaukee,  Wisconsin,^  53202,  (414)  271- 
2400. 
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2.  Board  of  Trustees.  Bav  Area  Laundry  and  Drv  Cleaning  Pension  Trust  Fund  v. 
Ferbar.  U.  S.  Supreme  Court  No.  96-370  (Dec.  15,  1997). 

I  represented  the  Trust  Fund,  and  was  the  attorney  chiefly  responsible  for 
preparing  the  petition  for  writ  of  certiorari  and  the  briefs  on  the  merits,  and  for 
presenting  oral  argiunent.  The  issues  in  the  case  concerned  the  statute  of 
limitations  applicable  to  causes  of  action  under  ERISA  for  collection 
multiemployer  pension  plan  withdrawal  Uability. 

Reversing  the  Ninth  Circuit,  the  Supreme  Court,  with  Justice  Ginsburg 
writing  for  the  Court,  unanimously  agreed  with  the  Trust  Fund  that  the  statute  of 
limitations  for  each  unpaid  periodic  withdrawal  liability  payment  runs  fix)m  the 
date  that  payment  was  due,  not  from  the  statutory  date  of  complete  withdrawal  or 
from  the  date  of  the  first  missed  payment.  The  case  is  significant  to  multiemployer 
trust  fund  trustees,  the  fund  beneficiaries,  and  the  employers  who  contribute  to 
such  fimds  because  it  settles  a  three-way  circuit  split  concerning  the  statute  of 
limitations  for  withdrawal  liability  payments,  providing  clarification  to  the  affected 
parties  and  their  attorneys  concerning  a  critical  aspect  of  an  exceedingly  complex 
statutory  scheme. 

My  co-counsel  were  Scott  Kronland  and  Lowell  Finley,  Altshuler,  Berzon, 
Nussbaum,  Berzon  &  Rubin,  177  Post  Street,  Suite  300,  San  Francisco,  CA  94108, 
(415)  421-7151;  and  Geoffrey  V.  White,  351  California  Street,  Suite  650,  San 
Francisco,  CA,  (415)  362-5658.  Edwin  S.  Kneedler,  Lisa  Schiavo  Blatt,  and 
Edward  Dumont  of  the  OfiBce  of  the  Solicitor  General,  Department  of  Justice, 
Washington,  D.C.  20350-0001,  (202)  514-2201,  represented  the  United  States  as 
Amicus  Curiae  supporting  the  Trust  Fund.  Opposing  counsel  were  William  F. 
Terheyden,  James  D.  Baker  and  John  C.  Corcoran,  Littler  Mendelson,  650 
California  Street,  20th  Floor,  San  Francisco,  CA  94108-2693,  (415)  433-1940. 

3.  Blessing  v.  Freestone.  117  U.S.  13S3  (1997^. 

I  was  the  chief  attorney  for  the  five  plaintiffs/respondents  on  the  merits, 
responsible  for  drafting  the  merits  brief  and  presenting  oral  argument  The 
principal  issues  in  the  case  were:  whether,  under  existing  precedents,  the  plaintiffs, 
custodial  parents  seeking  state  assistance  in  enforcing  child  support  obligations, 
had  a  cause  of  action  under  42  U.S.C.  §  1983  to  enforce  Title  IV-D  of  the  Social 
Security  Act,  providing  for  such  assistance;  whether  longstanding  precedent 
recognizing  that  federal  statutory  rights  may  be  enforced  under  §  1983  should  be 
limited  or  overruled;  and  whether  the  Eleventh  Amendment  bars  such  a  suit 

With  Justice  O'Connor  writing  the  opinion,  the  Court  reaffirmed  its 
previous  standards  for  determining  when  tiiere  is  a  cause  of  action  under  42  U.S.C. 
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§  1983  for  violation  of  a  federal  statute.  The  Court  reversed  the  Ninth  Circuit's 
determination  that  these  standards  were  met,  holding  that  the  court  of  appeals  had 
taken  too  broad  an  approach  in  making  that  determination.  At  the  same  time,  the 
Court  held  that  there  may  be  individual  causes  of  action  for  the  enforcement  of 
some  provisions  of  Title  IV-D,  and  rejected  the  contention  that  the  availability  of 
administrative  enforcement  mechanisms  under  Title  IV-D  itself  precludes  litigation 
under  §  1983.  The  Court  then  remanded  to  the  District  Court  to  construe  the 
complaint  in  order  to  determine  exactly  what  rights  the  plaintiffs  seek  to  litigate. 

Blessing  is  significant  because  the  Court  clarified  both  the  general  rules 
applicable  to  determining  whether  a  claim  based  on  a  federal  statute  is  cognizable 
under  §  1983  and,  more  specifically,  the  standards  for  determining  when  the 
enforcement  scheme  incorporated  in  a  particular  federal  statute  precludes  a  suit 
under  §  1983. 

My  co-coimsel  was  Scott  A.  Kronland,  Altshuler,  Berzon,  Nussbaum, 
Berzon  &  Rubin,  177  Post  Street,  Suite  300,  San  Francisco,  CA  94108,  (415)  421- 
7151.  Edwin  S.  Kneedler  and  Patricia  Millett  of  the  United  States  OfBce  of  the 
Solicitor  General,  Department  of  Justice,  Washington,  D.C.  20530-0001,  (202) 
514-2201,  represented  the  United  States  as  amicus  curiae  in  support  of 
respondents,  presenting  briefs  and  oral  argument.  Opposing  counsel  representing 
Arizona  officials  were  C.  Tim  Delaney,  Solicitor  General  of  Arizona,  Paula  S. 
Bickett,  Kim  D.  Gillespie,  Steven  J.  Silver  and  Kathleen  P.  Sweeney,  Assistant 
Attorneys  General,  1275  West  Washington,  Phoenix,  Arizona,  85006,  (602)  542- 
3333;  and  Carter  G.  Phillips,  Richard  D.  Bernstein  and  Adam  D.  Hirsh,  Sidley  & 
Austin,  1722  Eye  St.,  N.W.,  Washington,  D.C.  20006,  (202)  736-8000. 

International  Union.  United  Automobile.  Aerospace  &  Agricultural  Implement 
Workers  of  America  fUAWI  v.  Brock.  477  U.S.  274  (1986). 

I  represented  the  UAW  as  petitioner  in  a  case  concerning  the  validity  of  the 
Department  of  Labor's  rules  for  determining  whether  employees  laid  ofif  due  to 
foreign  competition  were  eligible  for  Trade  Act  benefits.  I  was  primarily 
responsible  for  the  briefing  and  oral  argument  in  this  case  before  the  United  States 
Supreme  Court  (and  also,  later,  on  remand  to  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit). 

The  issues  before  the  Siq}reme  Court  were  a  complex  of  procedural 
questions,  including,  most  prominently,  whether  the  UAW  had  standing  to  bring 
the  case.  One  of  the  questions  raised  by  the  United  States  as  respondent  was 
whether  the  Supreme  Court  should  overrule  entirely  the  Court's  recognition  of 
associational  or  representational  standing,  pursuant  to  which  organizations  under 
certain  circumstances  may  bring  suit  on  behalf  of  their  members  if  one  or  more 
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members  would  have  had  standing;  we  therefore  briefed  that  broad  question  in  our 
Reply  Brief.  The  Supreme  Court,  with  Justice  Marshall  writing  for  the  Court, 
reaffirmed  the  associational  standing  doctrine.  Additionally,  the  Court  held  that  an 
organization  has  standing  to  represent  its  members  where  the  ultimate  goal  is  a 
monetary  payment,  as  long  as  the  federal  court  will  not  itself  have  to  determine  the 
amount  of  money  due  each  individual. 

My  co-counsel  were  Stephen  P.  Berzon  and  George  C.  Harris,  Altshuler, 
Berzon,  Nussbaum,  Berzon  &  Rubin,  1 77  Post  Street,  Suite  300,  San  Francisco, 
CA  94108,  (415)  421-7151;  and  Jordan  Rossen  and  Leonard  Page,  UAW,  8000 
East  Jefferson  Avenue,  Detroit,  MI  48214,  (313)  926-5216.  Opposing  counsel  was 
Carolyn  B.  Kuhl,  then  of  the  United  States  Office  of  the  Solicitor  General  and 
present  Judge,  Superior  Court,  210  W.  Temple  Street,  Los  Angeles,  CA  90012, 
(213)974-5749. 

Washington  Service  Contractors  v.  District  of  Columbia.  54  F.2d  81 1  (D.C.  Cir. 
19951  cert,  denied  116  S.Ct.  1105(1996). 

Judges  Wald,  Rogers,  and  Sentelle 

In  this  case,  I  represented  interveners,  the  Service  Employees  International 
Union  ("SEIU"),  on  appeal  and  in  opposing  a  Petition  for  Writ  of  Certiorari.  I  was 
chief  counsel  in  writing  a  joint  brief  and  a  joint  opposition  to  certiorari  for  the 
SEIU  and  the  District  of  Columbia,  and  presented  argument  for  both  parties  before 
the  D.C.  Circuit.  (In  the  district  court  proceedings,  I  did  not  appear  as  counsel,  but 
did  briefly  consult  with  the  attorneys  for  the  SEIU.) 

The  case  concerned  a  newly-enacted  District  of  Columbia  statute  providing 
that  where  one  service  contractor  (such  as  a  janitorial  or  food  services  contractor) 
is  hired  to  replace  another,  the  successor  contractor  has  an  obligation  to  choose  its 
employees  from  among  its  predecessor's  employees  (with  some  exceptions).  The 
statute  was  challenged  by  a  group  of  service  contractors  as  violative  of  the 
constitutional  Supremacy  and  Contracts  clauses.  The  central  contention  was  that 
the  D.C.  statute  is  inconsistent  with  the  National  Labor  Relations  Act  (NLRA), 
since  under  the  NLRA  successor  employers  are  not  required  to  hire  their 
predecessor's  employees  and  may  incur  an  obligation  to  bargain  with  an  incumbent 
union  if  they  do  so. 

The  D.C.  Circuit  held,  2-1,  that  the  statute  is  valid,  and  the  Supreme  Court 
denied  certiorari.  The  case  is  of  significance  because  it  clarifies  when  local  and 
state  governments  may  enact  laws  governing  the  hiring  process  without  running 
afoul  of  the  NLRA. 
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Co-counsel  were  Orrin  Baird  and  Carol  Golubock  for  the  Service 
Employees  International  Union,  1313  L  Street,  Washington,  D.C.  20005,  (202) 
898-3453;  and,  for  the  District  of  Columbia,  Charles  Ruff,  presently  Counsel  to 
the  President,  The  White  House,  Washington,  D.C,  (202)452-7901  and  Charles 
Reischel,  Deputy  Corporate  Counsel  for  the  District  of  Columbia,  One  Judiciary 
Square,  441  Fourth  Street,  NW,  Washington,  D.C.  20001,  (202)  727-6252. 
Opposing  counsel  were  Anita  Barondes,  Peter  Chatilovicz,  and  Ronald  Lindsay, 
Seyfarth,  Shaw,  Fairweather  &  Geraldson,  815  Connecticut  Ave.,  N.W.,  Suite  500, 
Washington,  D.C.  20006,  (202)  463-2400. 

Prvner  v.  Tractor  Supply  Co..  Inc..  109  F.  3d  354  (7th  Cir.),  cert,  denied,  1 18  S.  Ct. 
294(1997). 

Judges  Posner,  Coffey,  and  Manion 

I  represented  Mr.  Pryner,  an  employee  of  Tractor  Supply  who  brought  an 
employment  discrimination  suit  against  the  company,  on  appeal.  (I  was  not 
involved  in  the  district  court  proceedings).  I  was  principally  responsible  for 
drafting  the  brief  and  for  presenting  argument  before  the  United  States  Court  of 
Appeals  for  the  Seventh  Circuit,  and  for  filing  a  Brief  in  Opposition  to  a  Petition 
for  Certiorari  and  a  Cross-Petition  for  Certiorari  in  the  United  State  Supreme 
Court. 

Tractor  sought  to  have  the  suit  dismissed  on  the  basis  that  Mr.  Pryner  was 
obliged  to  arbitrate  his  statutory  employment  discrimination  claims  under  a 
collective  bargaining  agreement  covering  his  workplace,  rather  than  litigating  in 
federal  court.  The  primary  questions  on  appeal  were  two:  first,  whether  the 
Federal  Arbitration  Act  applies  to  agreements  to  arbitrate  contained  in  contracts  of 
employment,  permitting  an  appeal  of  a  district  court's  failure  to  order  arbitration, 
and  second,  whether  an  employee  covered  by  a  collective  bargaining  agreement 
that  bars  discrimination  and  provides  for  arbitration  is  obliged  to  attempt  to 
arbitrate  under  the  collective  bargaining  agreement  process  and  precluded  from 
obtaining  judicial  relief.  Both  questions  have  excited  a  great  deal  of  attention 
recently  in  the  employment  bar  and  in  academia,  generating  both  numerous 
published  opinions,  law  review  articles  and  conference  panels. 

On  ^)peal,  the  Seventh  Circuit  held  that  the  Federal  Arbitration  Act  applies 
for  some  purposes  (including  permitting  the  ^peal)  to  collective  bargaining 
agreements,  and  that  individual  employees  cannot  be  bound  by  a  grievance/ 
arbitration  procedure  negotiated  by  a  union  and  an  employer  to  forego  their  right  to 
litigate  individual  employment  discrimination  claims  in  federal  court.  The  issues 
decided  are  of  significance  both  for  the  vindication  of  the  employment 
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discrimination  claims  of  union-represented  employees  and  for  the  fiiture 
development  of  the  arbitration  system  developed  under  collective  bargaining 
agreements. 

(I  was  also  lead  counsel  in  the  Supreme  Court  in  a  similar  case,  Austin  v. 
Owens  Brockwav  Glass.  78  F.3d.  875  (4th  Cir.  1996),  cert,  denied.  1 17  S.  Ct.  432 
(1997).  In  Auslm,  I  represented,  unsuccessfully,  an  employee  attempting  to 
persuade  the  Supreme  Court  to  grant  review  of  and  overturn  the  first  appellate 
decision  holding  that  employees  can  be  precluded  from  court  litigation  of  an 
employment  discrimination  claim  and  required  instead  to  use  arbitration 
procedures  contained  in  a  collective  bargaining  agreement.) 

Co-counsel  in  Pryner  were  Mary  Lynne  Werlwas,  Altshuler,  Berzon, 
Nussbaum,  Berzon  &  Rubin,  177  Post  Street,  Suite  300,  San  Francisco,  CA  94108, 
(415)  421-7151;  Bobby  A.  Potters,  2868  West  Eugene  Street,  P.O.  Box  22163, 
Indianapolis,  Indiana,  46222,  (317)  926-1028;  Richard  Jones,  1214  N.  Rural  Street, 
Indianapolis,  IN  46201,  (317)  637-4213;  and  William  R.  Groth,  Fillenwarth, 
Dennerline,  Groth  &  Towe,  Suite  204,  1213  N.  Arlington  Ave.,  Indianapolis, 
Indiana  46219,  (317)  353-9363.  Opposing  counsel  were  Charles  Pautsch  and 
Brian  Price,  Wessels  &  Pautsch,  P.C,  330  East  Kilboum  Avenue,  Suite  1475, 
Milwaukee,  Wisconsin  53202,  (414)  291-0600  and  David  Swider  and  Scott 
Weathers,  Bose  McKinney  &  Evans,  135  North  Pennsylvania  Street,  Suite  2700, 
Indian^wlis,  Indiana,  46204,  (317)  684-5161. 

San  Mateo  Citv  School  District  v.  Public  Employment  Relations  Board,  33  Cal.  3d 
850(1983). 

I  represented  the  California  Public  Employment  Relations  Board  (PERB), 
as  special  outside  counsel,  in  defending  before  the  California  Court  of  Appeal  and 
Supreme  Court  a  set  of  decisions  delineating  for  the  first  time  the  scope  of 
bargaining  under  the  California  Educational  Employment  Relations  Act.  I  was 
principally  responsible  for  the  briefs  in  both  the  Court  of  Appeal  and  the  California 
Supreme  Court  and  argued  several  related  and  consolidated  cases  in  both  fora.  The 
seminal  California  Supreme  Court  labor  law  decision  settled  the  basic  standards 
that  govern  in  deciding  what  issues  are  properly  the  subject  of  negotiation  between 
public  school  employers  and  unions  representing  public  school  employees  in 
California,  and  in  determining  when  bargaining  is  precluded  because  substantive 
statutory  provisions  govern. 

Co-counsel  for  PERB  were  Fred  Altshuler,  Altshuler,  Berzon,  Nussbaum, 
Berzon  &  Rubin,  177  Post  Street,  Suite  300,  San  Francisco,  CA  94108,  (415)  42 1- 
7151;  Jeffrey  Sloan,  presently  at  McKenna  &  Cuneo,  One  Maricet  Plaza,  2700 
Steuart  Street  Tower,  94105,  (415)  267-4000;  Bany  Winograd,  presently  at  Lake 
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Merritt  Plaza,  1999  Harrison  Street,  Suite  1900,  Oakland,  CA  94612,  (510)  465- 
5000);  Elaine  Feingold,  presently  at  1524  Scenic  Avenue,  Berkeley,  CA  94708, 
(510)  848-8125.  Counsel  for  the  union  parties  were  Madalyn  Frazzini  and 
Maureen  Whelan,  California  School  Employees  Association,  2045  Lundy  Avenue, 
San  Jose,  CA,  95 1 3 1 ,  (408)  263-8000;  Kirsten  L.  Zerger,  presently  at  Chisolm 
Road  Conflict  Resolution,  1766  Chisolm  Road,  Mound  Ridge,  Kansas  67107, 
(316)  345-3275;  and  Diane  Ross,  California  Teachers  Association,  1705 
Murchison  Drive,  Burlingame,  CA,  94010,  (415)  697-1400.  Counsel  for  the 
school  board  parties  were  William  Brown  and  Nancy  Ozsogomonyan,  Brown  & 
Conradi,  400  S.  El  Camino  Real  #800,  San  Mateo,  CA  94402,  (650)  342-5797;  and 
V.T.  Hitchcock  and  Rene  Chouteau,  then  of  the  Office  of  City  Attorney,  100  Santa 
Rosa  Ave.,  PO  Box  1678,  Santa  Rosa,  CA,  95404,  (707)  543-3040. 

8.     American  Dental  Association  v.  Martin.  984  F.2d  823  (7th  Cir.  1993). 

Judges  Posner,  Coffey,  and  Easterbrook 

This  case  concerned  the  validity  of  the  Occupational  Safety  and  Health 
Administration's  blood-borne  pathogen  standard,  intended  to  curb  the  transmission 
of  blood-borne  diseases  to  employees  covered  by  OSHA.  I  represented  two 
unions,  the  Service  Employees  International  Union  and  the  American  Federation  of 
State,  County,  and  Municipal  Employees,  in  helping  to  defend  the  standard;  I 
wrote  the  brief  and  argued  orally  for  the  union  parties.  The  case  involved 
complicated  scientific  issues  and  questions  of  OSHA  and  of  administrative  law. 

The  Seventh  Circuit  decided,  2- 1,  that  the  rule  is  generally  valid  but  that 
OSHA  in  a  single  respect  failed  to  meet  its  obligation  to  consider  and  address  all 
relevant  considerations;  that  aspect  of  the  rule  was  vacated.  The  case  is  of 
significance  both  for  its  affirmance  of  the  bulk  of  an  important  safety  rule 
governing  the  woiicplace  and  for  its  explication  of  the  basic  standards  governing 
review  of  OSHA  standards. 

Co-counsel  were  Laurence  Gold,  currently  at  Bredhoff  &  Kaiser,  1000 
Connecticut  Ave.  N.W.  Suite  1300,  Washington,  D.C.  20036,  (202)  833-9340; 
Orrin  Baird,  and  Carol  Golubock,  1313  L  Street,  Washington,  D.C.  20005,  (202) 
898-3453;  and  Mary  Joyce  Carlson,  currently  with  the  National  Labor  Relations 
Board  Office  of  the  General  Counsel,  1099  14th  Street,  NW,  Suite  10100, 
Washington,  DC  20570,  (202)  273-3700.   Primary  counsel  for  the  Secretary  of 
Labor  was  Bruce  Justh,  Department  of  Labor  Appellate  Litigation  Section,  200 
Constitution  Avenue,  N.W.,  Room  S.  4004,  Washington,  D.C.  20210,  (202)  219- 
771 8.  Counsel  for  the  petitioners  were  James  Pyles,  Powers,  Pyles,  Sutter  & 
Verville,  1875  Eye  Street,  NW,  12th  Floor,  Washington,  DC  20006,  (202)  466- 
6550;  W.  Scott  Railton,  Reed,  Smith,  Shaw  &  McClay,  Suite  1 100  -  East  Tower, 
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1301  K  St.,  N.W.,  Washington  D.C.  20005-3317,  (202)  414-9200;  and  Donald 
Verilli,  Jr.  and  Bruce  Ennis,  Jenner  &  Block,  601  Thirteenth  St.,  N.W.,  12th  Floor, 
Washington,  D.C.  20005,  (202)  639-6000. 

9.  Hawaiian  Airlines  v.  Norris.  512  U.S.  246  ri994V 

This  case  concerned  whether  an  employee  covered  by  the  Railway  Labor 
Act  is  precluded  from  bringing  a  whistle  blower  action  under  state  law.  I  was 
asked  by  Mr.  Norris'  local  counsel  to  represent  Mr.  Norris  in  the  Supreme  Court, 
and  was  largely  responsible  for  the  brief.    The  case  was  argued  orally  by  local 
counsel. 

The  Supreme  Court,  disapproving  dicta  in  a  much  earlier  case,  held  that  the 
Railway  Labor  Act  does  not  require  the  arbitration  of  cases  concerning  issues 
independent  of  the  labor  agreement,  and  does  not  preclude  state  law  causes  of 
action  as  long  as  the  claim  is  not  dependent  upon  an  interpretation  of  such  an 
agreement.  The  case  clarified  an  area  of  railway  labor  law  long  in  dispute. 

Co-counsel  were  Laurence  Gold,  presently  at  Bredhoff  &  Kaiser,  1000 
Connecticut  Avenue,  Suite  1300,  Washington,  D.C.  20036,  (202)  833-9340;  Mark 
Schneider,  presently  at  Jenner  &  Block,  601  Thirteenth  St,  N.W.,  12th  Floor, 
Washington,  D.C.  20005,  (202)  639-6000;  and  Susan  MoUway,  Cades,  Schutte, 
Fleming  &  Wright,  1000  Bishop  St,  10th  Floor,  Honolulu,  HI  96813,  (808)  521- 
9200.  Richard  Seamon,  presently  at  the  University  of  South  Carolina,  School  of 
Law,  Columbia  SC  29208,  (803)  777-6963,  argued  for  the  United  States  as  amicus 
curiae  supporting  Mr.  Norris.  Opposing  counsel  was  Kenneth  Hipp,  currently  a 
member  of  the  federal  National  Mediation  Board,  1301  K  Street,  NW,  Suite  250 
East,  Washington  DC  20005,  (202)  523-5920. 

10.  Stache  v.  International  Union  of  Bricklavers.  852  F.2d  1231  (9th  Cir.  1988). 

Judges  O'Scannlain,  Leavy,  and  King  (Sr.  Dist.  Judge,  D.  HI) 

In  this  case,  the  International  Union  of  Bricklayers  had  been  held  liable  in  a 
sexual  harassment  case  on  the  theory  that  it  had  an  affirmative  obligation  to 
prevent  an  affiliated  local  union  from  engaging  in  employment  discrimination, 
including  sexual  harassment.  (The  local  union  defendant  did  not  appeal  the 
judgment  against  it,  based  on  the  actions  of  its  own  officers.)  I  represented  the 
International  Union  at  the  trial  level  (although  not  at  the  trial  itself)  and,  together 
with  my  partner  Fred  Altshuler  prepared  the  briefs  on  appeal,  raising  a  number  of 
procedural  and  substantive  issues,  I  argued  orally  before  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit 
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The  Ninth  Circuit  reversed  the  judgment  against  the  International  Union 
because  the  Union  had  not  been  directly  involved  in  any  of  the  circumstances 
alleged  in  the  charges  filed  with  the  Equal  Employment  Opportxmity  Commission 
against  the  local  union,  and  no  charges  had  been  filed  against  the  Intemational 
Union  itself.    The  case  has  proved  important  in  delineating  the  circumstances 
under  which  separate  but  affiliated  entities  can  be  held  responsible  under  Title  VII 
when  charges  were  filed  with  the  EEOC  only  against  one  of  them. 

Co-counsel  for  the  defendant  Intemational  Union  were  Fred  Altshuler, 
Altshuler,  Berzon,  Nussbaum,  Berzon  &  Rubin,  1 17  Post  Street,  Suite  300,  San 
Francisco,  CA  94108,  (415)  421-7151,  and  George  Harris,  then  of  the  same 
address  and  now  at  University  of  Utah  College  of  Law,  332  South  1400  East, 
Front,  Salt  Lake  City,  Utah  841 12-0730,  (801)  581-6833.  Counsel  for  the  local 
union  were  Julius  Reich  and  Alexander  B.  Cvitan,  Reich,  Adell,  Crost  &  Cvitan, 
501  Shatto  Place,  Suite  100,  Los  Angeles,CA  90020,  (213)  386-3860.  Opposing 
counsel  were  Joann  Lach,  presently  with  the  Office  of  the  District  Attorney,  540 
Hall  of  Records,  320  W  Temple  St.,  Los  Angeles,  CA  90012,  (310)  491-6301,  and 
William  Bisset  of  Hughes,  Hubbard  &  Reed,  350  S.  Grand  Ave.  #3600,  Los 
Angeles,  CA  90071,  (213)  613-2881. 


19.        Legal  Activiries;  Describe  the  most  significant  legal  activities  you  have 

pursued,  including  significant  litigation  which  did  not  progress  to  trial  or 
legal  matters  that  did  not  involve  litigation.  Describe  the  nature  of  your 
participation.  In  this  question,  please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been  waived.) 

(1)  In  addition  to  the  representation  of  the  parties  to  appellate  and  Supreme 
Court  litigation,  much  of  my  work  has  involved  the  submission  of  briefs  amici 
curiae  in  the  Supreme  Court,  usually  but  not  always  on  behalf  of  the  AFL-CIO,  in 
a  wide  variety  of  cases  in  which  that  organization  has  some  interest.  In  the  last  two 
years,  for  example,  I  have  been  the  principal  draftsperson  of  AFL-CIO  Supreme 
Court  amicus  briefs  in:  Schenck  v.  Pro-Choice  Network  of  Western  New  York. 

1 17  S.  Ct.  855  (1997);  Allentown  Mack  Sales  &  Service  v.  National  Labor 
Relations  Board.  No.  96-795  (January  26,  1998);  and  Faragher  v.  The  Citv  of  Boca 
Raton.  No.  97-282  (pending),  as  well  as  co-coimsel  on  several  others. 

(2)  In  addition  to  the  primary  thrust  of  my  legal  practice,  appellate  and 
Supreme  Court  cases,  described  above,  my  legal  activities  have  included 
representation  of  faculty  members  in  disputes  with  universities.  Only  two  of  those 


-23 


1118 


disputes  have  resulted  in  litigation;  in  the  remainder,  I  represented  clients  in 
internal  university  dispute  resolution  procedures,  and/or  in  settlement  discussions 
that  succeeded  in  resolving  the  dispute  prior  to  litigation.  In  one  case,  along  with 
other  members  of  my  firm  I  represented  a  class  of  faculty  members  at  the 
University  of  California,  Berkeley,  who  were  promoted  but  not  paid 
commensurately  with  their  promotions;  we  succeeded  in  obtaining  a  substantial 
settlement  for  the  class. 

(3)  Another  major  legal  activity  involves  providing  advice  and  counsel  to 
attorneys  representing  unions  in  a  wide  range  of  labor  and  employment  cases, 
including  reviewing  and  editing  draft  briefs.  Additionally,  I  am  sometimes  asked 
to  consult  for  other  attorneys  as  an  expert  in  appellate  practice,  in  cases  in  the 
California  or  United  States  Supreme  Courts  in  particular,  on  a  wide  range  of  issues 
outside  my  usual  substantive  areas  of  expertise  (including  environmental  and 
antitrust  law,  for  example). 

(4)  Additionally,  I  have  participated  as  Early  Neutral  Evaluator,  mediator 
and,  in  one  instance,  arbitrator,  in  the  United  States  District  Court  for  the  Northern 
District  of  California's  Alternative  Dispute  Resolution  program.  In  that  ceqiacity  I 
have  met  with  lawyers  and  their  clients  involved  in  litigation  before  the  Northern 
District,  provided  neutral  analyses  and  evaluations  of  the  litigation,  and,  on  several 
occasions,  succeeded  in  fostering  settlement  of  the  litigation  prior  to  trial.  The 
cases  have  included  a  wide  variety  of  employment  discrimination  and  other 
employment  disputes  as  well  as  a  commercial  contract  dispute. 

(5)  A  major  activity  between  1993  and  1995  was  membership  on  the 
California  Commission  on  the  Future  of  the  Legal  Profession  and  the  State  Bar. 
The  Commission,  composed  of  practitioners,  judges,  and  nonlawyers  ^pointed  by 
both  the  Bar  and  by  other  state  officials,  was  brought  together  to  investigate  issues 
including  the  impact  of  current  professional  trends  on  the  administration  of  justice, 
the  services  the  Bar  does  and  should  provide,  the  structure  of  the  Bar,  and  the 
impact  of  present  trends  on  the  work  Uves  of  lawyers.  I  was  Vice-Chair  of  the 
Committee  on  Services  To  and  For  Lawyers.  The  Commission  produced  a  lengthy 
report  and  made  various  recommendations  which  were  referred  to  the  State  Bar  for 
consideration.  (I  am  supplying  a  copy  of  the  Conunission's  Report  in  connection 
with  the  publications  question  above.) 
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(6)  Finally,  I  was  practitioner-in-residence  at  Cornell  Law  School  for  the 
fall  tenn,  1994,  and  expect  to  be  a  scholar-in-residence  at  Indiana  University  Law 
School  for  a  week  this  spring.  At  Cornell,  I  taught  a  weekly  seminar  for  fifteen 
students  on  Supreme  Court  practice,  in  which  the  students  studied  (largely  by  role- 
playing)  the  Supreme  Court's  certiorari  review  and  merits  decision  processes  and 
wrote  petitions  for  writs  of  certiorari  and  briefs  which  I  reviewed  before  revision. 
In  addition,  I  was  a  guest  lecturer  at  classes  taught  by  other  faculty  members; 
participated  in  weekly  faculty  discussions  of  scholarly  work  in  progress;  and  gave 
a  presentation  to  the  faculty  on  contemporary  legal  scholarship  from  the  viewpoint 
of  a  practitioner  (an  account  of  which  is  included  above  in  connection  with  the 
question  on  speeches). 
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II.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred 
income  arrangements,  stock,  options,  uncompleted  contracts  and  other  future 
benefits  which  you  expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers,  clients,  or 
customers.  Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business  interest. 

I  have  an  interest  in  the  receivables  of  my  law  firm  until  they  are  collected, 
including  some  contingent  fee  cases.  I  will  arrange  for  payment  of  any  such 
interest  as  a  sum  certain  to  be  paid  out  in  no  more  than  three  years  from  the  time  of 
my  confirmation.  (My  husband  will  remain  a  member  of  the  firm.) 


Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts-of-interest  during  your  initial  service  in  the  position  to 
which  you  have  been  nominated. 

I  expect  to  resolve  all  conflicts,  personal  and  financial,  in  accord  with 
applicable  codes  of  judicial  conduct  and  the  laws  of  the  United  States  governing 
such  conflicts,  particularly  28  U.S.C.  §455. 

More  specifically,  I  would  of  course  expect  to  recuse  myself  during  my 
initial  service  in  any  case  in  which  I  had  any  involvement  whatever  as  a  lawyer, 
and  from  any  case  in  which  my  law  firm  or  its  clients  is  involved.  To  do  the  latter, 
I  would  check  the  parties  to  any  cases  assigned  to  me  against  the  firm's  client  list, 
as  periodically  updated.  Because  of  my  husband's  continuing  financial  interest  in 
the  firm,  my  own  severance  of  all  financial  ties  with  the  firm  would  not  eliminate 
the  conflict  witih  regard  to  the  firm  and  its  clients,  so  I  would  continue  to  take  the 
same  steps  outlined  above  as  long  as  my  husband  is  affiliated  with  the  firm.. 

Additionally,  I  would  devise  a  system  to  check  for  conflicts  regarding  any 
financial  conflicts  arising  from  stockholdings.  I  plan,  however,  as  quickly  as 
possible  to  divest  myself  of  any  stocks  in  individual  companies  so  as  to  limit  the 
possible  conflicts. 
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Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with  the 
court?  If  so,  explain. 

I  am  planning  to  serve  as  a  scholar  in  residence  at  Indiana  University  Law 
School  sometime  this  spring.  Otherwise,  I  have  no  plans,  commitments,  or 
agreements  to  pursue  outside  employment,  with  or  without  compensation. 


List  sources  and  amounts  of  all  income  received  during  the  calendar  year 
preceding  your  nomination  and  for  the  current  calendar  year,  including  all 
salaries,  fees,  dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  SSOO  or  more  (If  you  prefer  to  do  so,  copies  of  the 
financial  duclosure  report,  required  by  the  Ethics  in  Government  Act  of  1978, 
may  be  substituted  here.) 

See  attached  Financial  Disclosure  form,  page  27-A. 


Please  complete  the  attached  financial  net  worth  statement  in  detail  (add 
schedules  as  called  for). 

See  attached  Financial  Net  Worth  Statement,  page  27-H 


Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so, 
please  identify  the  particulars  of  the  campaign,  including  the  candidate,  dates 
of  the  campaign,  your  title  and  responsibilities. 

No. 
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AO-IO  M 


FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Report  Required  by  the  Ethics 
Reform  Act  of  1999.  Pul>  L  No. 
I0II94,  November  30.  I9g9 
IS  U.S.C.  App.  4 .  Sec   101112) 


1 1.  Penoa  Rcpwtiii(        HoB  now,  fini,  middk  initiat) 

I  Berzon,  Marsha  S. 


2.  Court  or  Orgaolzatioo 

Nominee,  US  Ct.  App.  9th  Cir. 


I  3.  Dote  of  Report 

i 

I  01/19/1998 


t.  Rctnrtlnf  Period 

01/01/1997 
01/19/1998 


(Article  HI  judges  indictee  active  or 
senjor  staau;  magismte  Judges  indicate 
full-  or  part-time) 


S.  Report  Type  (check  lype) 
X    NominaboD.    Dele     01/27/1998 
InituI  AiuueJ  FuuJ 


7.  Chamben  or  OfBce  Addroi 

Altshuler,  Berzon,  et.  al 
177  Post  St.  Suite  300 
San  Francisco,  CA  94108 


8.  On  the  borii  of  the  taifonuatkn  contafawd  in  this  Report  and  anj 
modmratloM  pertalnhig  thereto,  tt  b  in  my  opinioo,  in  CMnpUana 
with  applicable  laws  and  regulatiaas. 


IMPORTANT  NOTES:  The  initrvctions  accoitpartying  this  farm  must  be  JbtUnved.  Complete  ail  parts, 
chedang  the  NONE  Aox  far  each  section  where  you  have  rto  reportable  ir^ntwtion.  Sign  on  the  Ian  page. 


I.   POSITIONS     (Reporting  individual  only:  see  pp.  9-13  cflnimaioHit 

POSITION 
I  NONE  (No  reportable  posibons.) 


NAME  OF  ORGANIZATION  /  ENTITY 


^  Partner 


Altshuler.  Berzon,  Nussbaum,  Berzon  &  Rubin 


n.      AGREEMENTS    (Reporting  individual  only:  see  pp.l4~17  of  instruction.) 

DATE  PARTIES  AND  TERMS 


H 


NONE    (No  reportable  tgreements.) 


ra.    NON-INVESTMENT  INCOME 
DATE 


□ 


(Reporting  individual  and  spouse;  see  pp.  J&-Z5  of  Instructicns.) 

PARTIES  AND  TERMS 


NONE   (No  repomble  oon-uivestinem  inconie.) 

1998  Altshuler,  Berzon,  Nussbaum,  Berzon  &  Rubin 


GROSS  INCOME 

(yours,  not  spouse's) 


$      5,625.00 


J  1997 


3  1996 


1998 


5  1997 


Altshuler,  Berzon,  Nussbaum,  Berzon,  &  Rubin 


Altshuler,  Berzon,  Nussbaum,  Berzon  &  Rubin 


Altshuler,  Berzon,  Nussbaum,  Berzon  &  Rubin  (S) 


Altshuler,  Berzon,  Nussbaum,  Berzon  &  Rubin  (S) 


$    383,074.00 


$    292,157.00 
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I     Ninie  of  Person  Repoitiiig  Dale  of  Repon 

FINANCIAL  DISCLOSURE  REPORT     |   Berzon,    Marsha  S.  j    01/19/1998 

SECTION  HEADING.     (tailiMie  put  of  repon.) 

SECTION  3  NON-INVESTMENT  INCOME  (conrd.) 

Li.  Date      Parties  and  Terms  Gross  Income 

6  1996      Altshuler.  Berzon,  Nusst>aum,  Berzon  &  Rubin  (S)    $         0.00 
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FINANCIAL  DISCLOSURE  REPORT 


Ntme  of  f^nou  Keporeng 

Berzon,  Marsha  S. 


Due  of  Repon 

01/19/1998 


IV.  REIMBURSEIMENTS  and  GIFTS  -  nnponuioii.  kxiiiiii.  food. 

itKia^  tltoS€  to  spout  mJ dtptndat  cMUdrm;  lat  the panntlulicals  '(Si'  and  '(DQ'  to  indicate  reportable  rembynemttus  and g^  nteivtd by  ^ 
9^  deptnda*  cMldrm.  mptctntti.  See  pp.  l»-29  ef  bamaicm.l 


0 


SOURCE 

NONE  (No  wch  repodiMe  reimbunemeai  or  gifti) 


DESCRIPTION 


V.    OTHER  GIFTS 

(btdnda  thote  to  tpome  wtd  dependat  diUdnn;  lae  the  parenebakaU  ' 
retptcHret).  See  pp.  30-33  cf  balmaions.) 

SOURCE 
I  X       I  ^iONB  (No  iDcb  nponiUe  |ifti) 


0 


'  and  '(DQ  '  to  inScate  other  gifis  received  by  spouse  and  dependent  chOdren, 

DESCRIPTION  VALUE 


VI.    UABIUnES 

(bidtides  those  of  spouse  and  dependent  diUdren;  imBaste  where  t^ipluabU.  penon  responsMefor  UabiUty  by  using  the  parenthetical  '(S)  'for  teparme 
liability  of  the  spouse,  '(f)'  for  joiM  luOnUty  cf  reporting  individual  and  spouae.  and  '(DQ'  for  tiabiOty  of  a  dependent  chUd.  See  pp.  34-36  of  batructions.) 


W\ 


CREDITOR 
NONE    (No  itponaMe  Uabiliiia) 


DESCRIPTION 


VALUE  CODE* 


•VALCX>DESJ-$lS.OOOotlen  K-SIS.OOI-UO.OOO  L-SSO.OOl  m  $100,000  M-$iao.ooi-S2».oao  N-$2JO.00l-SJaO.0a0 

O-SSOD.OOl-Sl.OOO.OOO    Pt-$l.a00.WI-$3.0a0.00a    P2-$S.000.001-S23.0aa.0a0    PS-SU.OOO.OOI-SW.OOO.OOO    P4-$SO.OOO.OOI  or  more 
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;    Nunc  of  Ftrtoo  Repoftiiig 
FINANCIAL  DISCLOSURE  REPORT  |    Berzon,    Marsha   S. 

~~  ^~  -  income.  vQtiu,  transaaions  (incUides  those  afspoiue  aM 

Vn.   Page       1  INVESTMENTS  and  TRUSTS      depemleM  dUUren.  Seepp.  37-S4ofl«naio«.) 


01/19/1998 


A. 
Descripckn  of  AsKtt 

Indicae  where  appiicabU,  owner  <^ 
du  asset  by  using  the  parenshelical 

B. 

Income 
durinf 

period 

c. 

Gross  vahie 
•I  end  of 

period 

D.                                                                                                       ! 

Tnuisaciions  during  reporiing  period                                                         | 

indtviduat aid spoiae.  '(Si'farsep- 

(1) 

AfflL 

Code 

(A- 

H) 

(2) 
Type 

(e.f.. 

rem  or 

imeresi) 

(1) 

Value 
Code 
(I-P) 

(2) 

Value 

Med»d 

Code 

(Q-W) 

(1) 
Type 
(e.|.. 
buy.  scU. 
merier. 

lion) 

[f  Dot  exenpt  from  disclosure                                                j 

erae  ownership  by  spouse,  '{DQ ' 

Place  '(X) '  ^tr  each  asset 
exempt  from  prior  disciositn. 

(2) 
Date: 
Moiali- 
Day 

(3) 

Value 

Code 

(j-n 

(4) 
Gain 
Code 
(A-H) 

(5) 

■dendtyof 

buyer/seller 

transaction) 

nonctioai) 

1  Bank  of  Anaric*,    San  Franclaco. 
CA  -   chacklng  accounc 

A 

Intereat 

J 

T 

2  Coca  Cola  Coonon  SCock      (J) 

A 

Dividend 

L 

T 

3  Galllao  Comon  SCock  (J) 

None 

K 

T 

4  John  H .   Harland  Coomon  Stock    (J) 

A 

Dividend 

K 

T 

SNattal  rniiMnn  Stock    (J) 

A 

Dividend 

J 

T 

C  Quakar  Oata  Colon  Stock  (J) 

A 

Dividend 

J 

T 

7  California  State  Anticipation 
Motea    (J) 

0 

None 

T 

8  Dreyfua  Appreciation  Fund    (J) 

A 

Dividend 

K 

T 

9  Dreyfua  Emerging  Leader  Fund   (J) 

= 

Dividend 

K 

T 

U  Dreyfua  New  Leadera  Fund   (J) 

" 

Dividend 

L 

T 

11  Jurlka  k  Voylea  Mini  Cap  Fund  ( Jl 

" 

Dividend 

H 

T 

1 

12  Robertaon  Stephena  Growth  fc 
Income  Fund 

E 

Dividend 

N 

T 

13  Van  Wagoner  Emerging  Growth  Fund 
(J) 

None 

K 

T 

14  Van  Magoner  Micro  Cap  Fund  (J) 

None 

K 

T 

IS  Fidelity  Spartan  California  Muni 
Money  Market   Fund    (J) 

B 

Dividend 

0 

T 

1€  Schwab  California  Monl  Money  Fund 
(J> 

B 

Dividend 

L 

T 

17  Schwab  Cal .      Muni  Money  Fund 
Value     Advantage  shares    (J) 

C 

Dividend 

M 

T 

llncXiidnCadoiA-tl.OOOorles                   B^ 
(Col.  B 1 .  D4)      F-SSO,00 1  -S 1 00.000             G-S 

tl.OO 
I00.0< 

-J2.500                  C-t2401-l 

)i-si.ooo,oao      Hi-si,ooo.( 

5.000                        DMiS.OO'l-tlS.OOO                      E-tl5.0OI-t50.O0O 
IOI-$5.000.000       H2-S5.000.00  lor  more 

2ValCodes:         J-SIS.OOO  or  less                   K-SIS.OOI-SSO,000              L-SSO.OOI-SIOO.OOO             M-tl 00,00 l-RSO,000           N-S2S0,0OI-SS0O.0OO 
(Col.CI,D3)      O-S500,001-$l,000,000         P1-JI,000,001-$S,000.000  P2-S5,000.001-J25,000,000  P3-J25.000.00l -$50,000,000  P4-$50.000.001  or  more 

3  Val  MA  Codes:  ChAppraisal                           RKrost  (real  estate  oiUy)                            S-Assessment                                    T^mh/Maiket 
(Col.C2)             U-Book  Value                         V-Other                                                   W-Estini«ed 
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\    Name  of'  Penoa  ReponiDg 
FINANCIAL  DISCLOSURE  REPORT  '   Berzon,    Marsha  S. 


Due  of  Repon 

01/19/1998 


~  iftcomt.  vaiiu.  transactumi  (inclitdes  those  afspome  and 
dependent  children.   Set  pp.  37-54  of  tnttructions.) 


Vn.  Page     2  INVESTMENTS  and  TRUSTS 


A. 
DcscripboQ  of  Assets 

btdicme  whert  applicable,  owner  of 
du  aaei  by  laiiig  Oie  paretaluticttl 

B. 

reponiiig 
period 

C. 

Gross  vthie 

■lend  of 

reporting 

period 

D. 

Transactions  during  reporting  period 

iKdnidkal  and  tpoiae.  '(Sf  for  lep- 

(I) 

Antt. 

Code 

(A- 

H) 

0) 
tVp« 

(e.g., 
dividanl. 
ma  Of 
inetca) 

(I) 

Value 
Code 
(JP) 

m 

Value 
Medud 
Code 
(Q-W) 

(I) 
Type 
(e.g., 
buy,  seU, 
merger, 

tion) 

If  m  eunvi  from  disclosure                                                | 

for  tjwnentup  by  dependent  child. 

Place  '00 '  c^er  each  asset 
exempt  from  prior  disclosure. 

(2) 
Due: 
Monb- 
Day 

(3)       («) 
Value  Gain 
Code    Code 
(J-P)    (AH) 

NONE  (no  reportable  income.assels,  or 
amsactions) 

18  Aaerican  Funda  Inv.   Co.   of 
Aaerlca  Fund  (IRA) 

B 

Dividend 

M 

T 

19  American  Funda  Buropaclflc  Growth 
Fund    (IRA) 

C 

Dividend 

L 

T 

20  American  Funda  Small  Cap  world 
Fund    (prof .ahar. plan) 

A 

Dividend 

J 

T 

21  American  Funda  Haahlngton  Mutual 
Fund    (IRA)  (S) 

D 

Dividend 

L 

T 

22  AIM  Helngarten  Fund 
(Prof  Shar. Plan) (S) 

D 

Dividend 

K 

T 

23  AIM  Conatellatlon  Fund    (Prof. 
Shar.    Plan) (S) 

D 

Dividend 

L 

T 

24  AIM  International  Equity  Fund 
(prof.    ahar.   plan) (S) 

A 

Dividend 

J 

T 

2SAIM  Global  Agg.    Growth  Fund 
(prof.    ahar.   plan)    (S) 

None 

J 

T 

26  AIM  Agg.    Growth  Fund    (profit 
sharing  plan)    (S) 

C 

Dividend 

L 

T 

■ 

27  AIM  Constellation  Fund    (money 
purch.   plan)    (S) 

A 

Dividend 

J 

T 

2*  AIM  Global  Agg.    Fund    (money 
purch.    plan)     (S) 

Hone 

J 

T 

29  American  Funda   INv.    Co.    of 
America  Fund    IDC) 

C 

Dividend 

K 

T 

30  JuriJca  &  Voylea    (DC) 

C 

Dividend 

K 

T 

31  ATfcT  Connon  Stock    (J) 

A 

Dividend 

J 

T 

32  Bell  Atlantic  Comon  Stock   (J) 

A 

Dividend 

J 

T 

33  Bell  South  Connon  Stock    (J) 

A 

Dividend 

J 

T 

34  AIM  Heingarden  Fund  Money 
Purctiaae   Plan    (s) 

B 

Dividend 

J 

T 

line/Gain  Codes:  A-tl.OOO  or  less                   B' 
(C0l.Bl.D4)      F-SSO.OOI-S100,000             0-S 

tl,00 
100,0( 

-t2.500                  C-tWOM 
ll-SI,0OO,0OO        Hl-Sl.OOO, 

s,ooo               [>-s;,oo^sis,ooo              e-sis,ooi-sso,ooo 

)01-SS,()00,000       H2-SS,000,001orniore 

JVilCodes:          J-SIS.OOOorlcss                     K-SIS,OOI-SSO,(X)0               L-SSO.OOI-SIOO.OOO               M-SI  00,00  l-S2S0,(X)0            N-X250,0OI-SSOO,0OO 
(Cd  C1,D3)     O-$500,D0l -J  1.000,000         PI -J  1,000,00 1-15,000,000  P2-$5,0OO.0OI-nS,OOO,OOO  P3-S25,000,001-$50,000.000  P4-J50,000.001  oc  mofe 

3  Val  Mth  Codes:  OAppnusal                         R-Cost  (real  estate  only)                          S-Assessnie«                                 T'<ash/Maiket 
(Co).C2)            U-Book  Value                       V-Oiher                                                W-Estiinated 
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FINANCIAL  DISCLOSURE  REPORT 


Nunc  of  hnoa  Rqmniog 
Berzon,    Marsha  S. 


Due  of  Rqnit         i 
01/19/1998 ! 


Vm.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

I  ^K)^IE   (No  addibofMl  infonmooa  or  expUmliofif.) 


(lodicMe  put  of  repon.) 


SECTION  3:  Date,  continued  .. 
hul995 
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I    NifDc  of  Penoa  Reponiilt 

FINANCIAL  DISCLOSURE  REPORT    Berzon,  Marsha  S. 


Due  of  Rcfioit 

01/19/1998 


DC.    CERTIFICATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Comminee  on 
Judicial  Activities,  aivd  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
function  in  any  litigation  during  the  period  covered  by  this  repon  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  defined  in  Canon  3C(3Kc),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent 
children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported 
was  withheld  because  it  met  applicable  stamtory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial  Conference 
regulations. 


Signature 


]Mj^ 


Any  individual  who  knowingly  and  wilfiilly  falsifies  or  fails  to  file  this  report  may  be  subject  to  civil 
and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Mail  original  lod  three  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  OfUce  of  the  United  States  Courti 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  DC.  20544 
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Schedule  A 
Listed  Securities  (value  as  of  1/19/98) 


Stocks 


Shares 


Value 


AT&T 

23 

1,495.00 

Bell  Atlantic 

8 

1,247.75 

Bell  South 

18 

1,050.75 

Coca  Cola 

800 

52,000.00 

John  H.  Harland 

2,000 

35,625.00 

Lucent  Technologies 

7 

528.06 

Mattel 

97 

3,819.38 

Quaker  Oats 

200 

10,500.00 

Mutual  Funds 

Sbaiss 

YalU£ 

Dreyfus  Appreciation  Fund 

648.92 

21,070.43 

Dreyfus  Emerging  Leaders 
Fund 

1,369.278 

32,410.81 

Dreyfus  New  Leaders  Fund 

1,657.002 

71,217.95 

Jurika  &  Voyles  Mini-Cap 
Fund 

23,803.894 

438,705.77 

Robertson  Stephens  Growth 
&  Income  Fund 

19,201.26 

253,069.52 

Van  Wagoner  Emergency 
Growth  Fund 

3,156.566 

30,145.21 

Van  Wagoner  Micro  Cap 
Fund 

3, 498.95 

32,715.18 

Total  Listed  Securities: 


$953,600.81 
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Schedule  B 
Money  Market  Accounts 

Fidelity  Spartan  California  Municipal  Money  Market  Fund  $948,350.05 

Schwab  California  Muni  Money  Fund  66,968. 14 

Schwab  California  Muni  Money  Fund  (Value  Advantage)  211 ,3 1 8.23 

Total  Money  Market  Accounts:  $1,226,636.42 


Schedule  C 
Pension  Accounts:  Marsha  S.  Berzon 


Marsha  S.  Berzon  IRA: 


Funds  Shares  Value 

American  Funds:  Investment  Co.  of  America  1 1 ,878. 1 50  $368,322.37 

American  Funds:  Europacific  Growth  Fund  1,972.425  55,368.76 


Altshuler  Berzon  et  al  Profit  Sharing  Plan 

American  Funds  Smallcap  Worid  Fund  62.377  1,750.71 

Total  Retirement  Accounts  MSB:  $425,441.84 
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Retirement  Accounts:  Stephen  P.  Berzon 


Stephen  P.  Berzon  IRA: 


Shares 


Value 


American  Funds  Washington 
Mutual  Inv.  Fund 

3,100.952 

$99,794.67 

Altshuler  Berzon  et  al.  Profit  Sharing  Plan 


AIM  Weingarten  Fund 

2,318.808 

45,332.70 

AIM  Constellation  Fund 

3,488.681 

88,961.37 

AIM  International  Equity 
Fund 

241.730 

3,954.70 

AIM  Global  Aggressive 
Growth  Fund 

481.078 

7,783.84 

AIM  Aggressive  Growth 
Fund 

1,548.607 

68.185.17 

Altshuler  Berzon  et  al.  Money  Purchase  Plan 


AIM  Weingarten 

469.112 

9,171.14 

AIM  Constellation  Fund 

345.665 

8,814.46 

AIM  Global  Aggressive 
Growth  Fund 

481.078 

7,783.84 

Total  Retirement  Accounts  SPB: 


$339,781.89 


27-K 


1133 


Schedule  E 
Alexandra  Berzon's  Accounts  (18  Year  Old  Daughter) 

Fund                                                                           Shares  Value 

AmericanFundsInVestmcntCo.  of  America             926.848  $25,933.21 

Jurika  &  Voy les  Mini  Cap  Fund                               949.628  1 7,50 1 .64 

Franklin  Money  Fund  108.38 

Total  AF.B  Accounts:  $43,543.23 


Schedule  F 
Real  Estate  Owned/Mortgage  Payable 

Real  Estate  YfilUfi  Mortgage 

Residence  $700,000  $129,618.00 

GE  Capital  Mortgage  Co. 
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UI.  GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's 
Code  of  Professional  Responsibility  calls  for  "every  lawyer,  regardless  of 
professional  prominence  or  professional  workload,  to  find  some  time  to 
participate  in  serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  and  the  amount  of  time 
devoted  to  each. 

In  addition  to  my  regular  legal  practice,  some  of  which  is  devoted  to 
representing  poor  workers: 

I  serve  on  the  Board  of  the  Legal  Aid  Society  of  San  Francisco,  devoting 
about  twenty  hours  a  year  to  meetings  and  to  consulting  with  staff  members. 

This  past  year,  I  represented  five  custodial  parents  who  were  having 
difficulty  supporting  their  families  because  the  noncustodial  parent  was  not  paying 
child  support,  before  the  Supreme  Court  in  Blessing  v.  Freestone,  discussed  above. 
The  case  took  hundreds  of  hours  of  work  to  brief  and  argue. 

I  served  on  the  Board  of  the  Berkeley  High  School  Development  Group 
which  raised  money  to  help  fund  Berkeley  High  School.  During  the  time  I  was  on 
that  Board  I  spent  about  fifty  hours  at  meetings  and  on  fundraising.    I  was  a  Board 
Member  and  Secretary,  in  the  1970's,  of  the  C^itol  East  Children's  Center  in 
Washington,  D.C.,  a  child  care  center  serving  both  middle  and  low  income 
children,  spending  about  thirty  hours  per  year  at  meetings  and  on  secretarial  duties. 

1  have  volunteered  in  public  school  classrooms  in  Berkeley,  spending 
perhaps  twenty  hours  a  year  for  five  years.  And  I  have  participated  in  serving 
diimers  to  homeless  people  at  my  Temple. 


The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct 
states  that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any 
organization  that  invidiously  discriminates  on  the  basis  of  race,  sex,  or 
religion.  Do  you  currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates  —  through  either  formal  membership  requirements  or  the 
practical  implementation  of  membership  policies?  If  so,  list,  with  dates  of 
membership,  what  you  have  done  to  try  to  change  these  Policies? 

No. 
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Is  there  a  selection  commusion  in  your  jurisdiction  to  recommend  candidates 
for  nomination  to  the  federal  courts?  If  so,  did  it  recommend  your 
nomination?  Please  describe  your  experience  in  the  entire  judicial  selection 
process,  from  beginning  to  end  (including  the  circumstances  which  led  to  your 
nomination  and  interviews  in  which  you  participated). 

There  is  no  selection  commission  for  the  Ninth  Circuit. 

In  the  fall  of  1994  I  was  contacted  by  a  representative  of  Senator  Diane 
Feinstein  and  asked  to  participate  in  an  interview  with  several  lawyers  and  other 
individuals  with  regard  to  the  Ninth  Circuit  openings  at  the  time.    I  did  so,  in  San 
Francisco.  Sometime  thereafter  I  was  called  by  Senator  Barbara  Boxer  concerning 
a  possible  Ninth  Circuit  appointment. 

In  March,  1997 1  was  contacted  by  the  Office  of  the  Counsel  to  the 
President  and  asked  about  my  interest  in  an  ^pointment  to  the  Ninth  Circuit.  In 
April,  1997, 1  was  interviewed  by  representatives  of  the  White  House  and  the 
Justice  Department  in  the  Old  Executive  Office  Building.    I  was  then  asked  to,  and 
did,  complete  American  Bar  Association,  FBI,  Senate  Judicial  Committee  and 
Justice  Department  questioimaires. 

In  July,  1997, 1  met  with  Senator  Feinstein  and  two  staff  members 
concerning  my  interest  in  a  Ninth  Circuit  appointment. 

In  December,  1997, 1  was  called  again  by  the  Office  of  the  Counsel  to  the 
President  and  asked  to  update,  complete  and  submit  the  required  forms  of  which  I 
had  earlier  submitted  preliminary  copies,  which  I  did  in  December  and  January. 

I  was  interviewed  in  early  January  by  Charles  Renfi^w  of  the  ABA 
Standing  Committee  on  the  Judiciary,  and  in  mid- January  by  Mr.  Tom  Horrigan  of 
the  FBI. 


Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 
discussed  with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that 
could  reasonably  be  interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?  If  so,  please  explain  fully. 

•     No. 
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Please  discuss  your  views  on  the  following  criticism  involving  "judicial 
activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within 
society  generally,  has  become  the  subject  of  increasing  controversy  in  recent 
years.  It  has  become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the  prerogatives  of  other 
branches  and  levels  of  government 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to 
include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather 
then  grievance-revolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as 
a  vehicle  for  the  imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c         A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties 
upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other 
institutions  in  the  manner  of  an  administrator  with  continuing 
oversight  responsibilities. 

The  Constitution  imposes  strict  limits  on  the  power  and  authority  of  the 
federal  judiciary.  Article  III  expressly  requires  that  the  federal  courts  decide  cases 
only  where  there  is  an  actual  case  or  controversy  between  the  litigants,  and  limit 
themselves  to  resolving  that  case  or  controversy  rather  than  making  broad 
pronouncements  unnecessary  to  the  decision.  Consistent  with  those  restrictions, 
the  judiciary  should  not  formulate  social  policy,  oversee  the  workings  of  the  other 
branches  or  levels  of  government,  or  decide  issues  or  controversies  not  presented 
in  the  specific  case  before  the  court,  by  parties  with  a  concrete  stake  in  the 
controversy. 

Judges  exceed  their  authority  when  they  decide  cases  on  the  basis  of 
preconceived  policy  considerations  rather  than  the  wording  of  relevant 
constitutional  and  statutory  provisions  and  the  rulings  of  the  Supreme  Court  and  of 
relevant  appellate  precedents. 
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Additionally,  limited  rather  than  broad  rulings  best  serve  the 
implementation  of  judicial  authority.  As  an  appellate  lawyer,  I  have  often 
observed  that  broad  doctrinal  statements  often  prove,  over  time,  poorly  adapted  to 
resolve  issues  that  were  not  perceived  to  be  even  on  the  horizon  at  the  time  the 
statements  were  made.  Courts  faced  with  deciding  a  particular  case  on  particular 
facts  may  make  statements  that  seem  to  cover  all  ftjture  situations  they  can 
imagine,  only  to  discover  later  that  real  life  situations  always  outrun  the 
imagination  of  judges. 
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SENATE  QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 

I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  fonner  names  used). 
Richard  Miles  Berman 

2.  Address:   List  current  place  of  residence  and  office  address(es). 

Residence:  New  York,  New  York 

Office:  Queens  County  Family  Court 

89-14  Parsons  Boulevard 
Jamaipa,  New  York   1 1432 

3.  Date  and  place  of  birth. 

September  11.  1943 

New  York  City  (Queens  County) 


Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).   List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Divorced:  Emily  Krasna 


Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received  and  dates  degrees  were  granted. 

Cornell  University  School  of  Industrial  &  Labor  Relations 
September  1960  -  June  1964;  B.S.  (June  1964) 

New  York  University  School  of  Law 
September  1964  -  June  1967;  J.D.  (June  1%7) 

University  of  Stockholm  School  of  Law 

September  1967  -  June  1970 

Diploma  of  Comparative  Law  (June  1%8);  Diploma  of  International  Law  (June  1970) 
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Fordham  University  Graduate  School  of  Social  Service 
September  1992  -  May  1996;  M.S.W.  (May  1996) 


6.  Employment  Record:    List  (by  year)  all  business  or  professional  corporations, 

companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an  officer, 
director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

(i)        1964  Granite  Hotel  and  Country  Club  -  athletic  director,  waiter. 

(ii)        1965  Lew  Ritter  Clothing  Store  -  salesman. 

(iii)      1966  Everbreeze  Restaurant  -  waiter. 

(iv)       1968-1970       University  of  Stockholm  School  of  Law  -  lecturer,  graduate 
assistant. 

(v)  1970-1974  Davis  Polk  and  Wardwell  -  litigation  associate. 

(vi)  1974-1977  United  States  Senate  (Senator  Javits)  -  executive  assistant. 

(vii)  1977-1978  New  York  State  Alliance  To  Save  Energy  -  executive  director. 

(viii)  1978-1986  Warner  Cable  Corporation  -  General  Counsel. 

(ix)  1986-1995  LeBoeuf,  Lamb,  Greene  &  MacRae  -  partner. 

(x)  1995-present  Queens  County  Family  Cotirt  -  judge. 


Military  Service:  Have  you  had  any  military  service?   If  so,   give  particulars,  including 
the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of  discharge 
received. 

No. 


8.         Honors  and  Awards:    List  any  scholarships,  fellowships,  honorary  degrees,  and 

honorary  society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

(i)  Cornell  University  ~  Deans  List;  Donald  Frank  Sussman  Memorial 

Scholarship. 
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(ii)  New  York  University  Law  School  ~  Moot  Court  Executive  Board; 

American  Jurisprudence  Awards  for  Excellence  in  Torts,  Commercial 
Law  &  Comparative  Law;  scholarships  during  each  year. 

(iii)  American  Scandinavian  Foundation  Thord  Gray  Fellowship  for 

Graduate  Legal  Studies  at  the  University  of  Stockholm. 

(iv)  4.0  cumulative  grade  point  average  for  MSW  graduate  studies  at 

Fordham  University. 

(v)  National  Conference  of  Hispanic  Law  Enforcement  Officers 

Recognition  Plaque  (June  13,  1975). 

(vi)  Citizens  Committee  for  New  York  City,  Inc.  Recognition  Proclamation 

(September  19,  1995). 

(vii)  Citation  of  Honor  from  the  Training  Institute  for  Mental  Health  ~ 

Asked  to  deliver  Commencement  Address,  June  17,  1997. 


Bar  Associations:   List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of 
any  offices  which  you  have  held  in  such  groups. 

(i)  New  York  State  Permanent  Conmiission  on  Justice  for  Children.   The 

Commission's  aim  is  to  improve  the  well-being  of  children  involved  in 
the  judicial  system. 

(ii)  New  York  State  Family  Court  Judges  Association. 

(iii)  Family  Court  Curriculum  Committee  of  the  New  York  State  Judicial 

Conference. 

(iv)  Mayor  Rudolph  S.  Giuliani's  Task  Force  on  Child  Welfare  (1995- 

1996). 

(v)  New  York  County  Lawyers  Association. 

(vi)  Association  of  the  Bar  of  the  City  of  New  York. 

(vii)  American  Bar  Association. 
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10.        Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 

lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you  belong. 

I  am  not  aware  that  any  organization  to  which  I  belong  is  engaged  in  lobbying,  with 
the  possible  exception  of  bar  associations. 

Other  Organizations:  Cornell  University  School  of  Industrial  &  Labor  Relations 
Alumni  Board  of  Directors. 


Court  Admission:  List  all  courts  in  which   you   have   been  admitted  to  practice,  with 
dates  of  admission   and  lapses  if  any  such  memberships  lapsed.    Please  explain  the 
reason  for  any  lapse  of  membership.    Give  the  same  information  for  administrative 
bodies  which   require    special    admission   to  practice. 


State: 

New  York;  2d  Department 

April  21, 

1971 

Federal: 

United  States  District  Court  for  the 
Southern  District  of  New  York 

June  19, 

1972 

United  States  Court  of  Appeals  for  the 
Second  Circuit 

June  18, 

1971 

United  States  Court  of  Appeals  for  the 
Fifth  Circuit  (pro  hac  vice) 

c.  September, 

1987 

United  States  Supreme  Court 

January  9, 

1995 

12.        Published  Writings:  List  the  titles,  publishers,  and  dates,  of  books,  articles,  reports,  or 
other  published  material  you  have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee.    Also,  please  supply  a  copy 
of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.    If  there 
were  press  reports  about  the  speech,  and  they  are  readily  available  to  you,  please 
supply  them. 

Articles,  etc. 

1)  Daily  News.  October  21,  1996,  p.  30  (op-ed  article),  "Punishing  Juveniles  the 
Sensible  Way"  (copy  enclosed). 

2)  Multichannel  News.  October  12,  1992,  "Could  Arbitration  Aid  Rate 
Changes?"  (copy  enclosed). 
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3)  New  York  State  Alliance  to  Save  Energy  (1978),  "Energy  on  Film"  (copy 
enclosed). 

4)  Svensk  Juristtidning  (1%8),  "Some  American  Ombudsmen"  (copy  enclosed). 

5)  Cablevision  Magazine.  January  4,  1988,  "Making  the  Case  Against 
Overbuilds"  (copy  enclosed). 


Speeches.  Panel  discussions,  etc. 

1)  Remarks  entitled  "Cable  Industry  Regulation,"  delivered  on  September  19, 
1986  at  a  seminar  sponsored  by  LeBoeuf  Lamb  Greene  &  MacRae  in  New 
York  City  and  relating  to  cable  television  as  a  potential  investment.    The 
audience  included  representatives  of  the  utilities  industry  (copy  enclosed). 

2)  Speech  entitled  "The  Art  of  Negotiation  in  Corporate  Transactions, "  given  on 
April  15,  1987,  at  a  symposium  for  young  lawyers  sponsored  by  the 
Association  of  the  Bar  of  the  City  of  New  York  (notes  enclosed). 

3)  Panel  discussion  about  the  cable  television  industry's  First  Amendment  Rights, 
entitled  "Debating  Cable's  Rights:  Is  There  Merit  to  Adversaries'  Claims," 
published  in  CableVision  Magazine  on  May  18,  1987  (copy  enclosed). 

4)  Panel  discussion  of  the  expanding  European  telecommunications  market, 
entitled  "Confronting  the  Global  Imperative,"  published  in  CableVision 
Magazine  on  November  6,  1989  (copy  enclosed). 

5)  Panel  discussion  of  the  paths  to  becoming  a  judge  in  New  York  City  held  on 
December  7,  1996,  and  sponsored  by  the  Association  of  the  Bar  of  the  City  of 
New  York.    Open  to  the  public. 

6)  Discussion  of  the  Cable  Television  Policy  Act  on  March  7,  1986,  sponsored 
by  Alexander  &  Associates  and  held  at  the  Saddlebrook  Resort  in  Tampa, 
Florida  for  representatives  of  the  cable  television  industry. 


13.       Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

Good.   April  1,  1998 
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14.       Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

New  York  State  Family  Court  Judge:  Appointed  by  Mayor  Rudolph  S.  Giuliani  in 
March  of  1995 

Jurisdiction  in  Family  Court  is  both  civil  (i.e.,  child  protective,  family  offense, 
custody  and  visitation,  paternity,  and  adoption  proceedings)  and  criminal  (i.e., 
juvenile  delinquency  cases  which  involve  acts  which  would  be  considered 
misdemeanors  and  felonies  if  committed  by  adults).    Since  becoming  a  judge  in  1995, 
I  have  presided  over  a  very  substantial  number  of  cases;  literally  hundreds  of  trials, 
suppression  of  evidence,  identification  and  confession  hearings,  and  pre-trial 
proceedings.    On  average.  Family  Court  judges  hear  40-50  cases  per  day  (including 
requests  for  adjournment). 


15.        Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment  was 
affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on   federal  or  state  constitutional  issues,  together  with 
the  citation  to  appellate  court  rulings  on  such  opinions.   If  any  of  the  opinions  listed 
were  not  officially  reported,  please  provide  copies  of  the  opinions. 

Most  Significant  Opinions  (copies  enclosed) 

(i)  In  Re;  Sean  J..  Docket  No.  D-15273/95 

(ii)  In  Re;  Skinner,  etal..  Docket  No.  N-7617-20/95 

(iii)  In  Re;  Shawna  E..  et  al..  Docket  No.  NA-11322-3/97 

(iv)  In  Re;  James  R..  Docket  No.  N-12163/96 

(v)  In  Re;  PiUos.  Docket  No.  F  8297/87 

(vi)  In  Re;  Brian  D..  et  al..  Docket  No.  D-9996/95 

(vii)  In  Re;  Eiishaba  A..  Docket  No.  NA-5674/96 

(viii)  In  Re;  Randv  N..  Docket  No.  D-364/96 
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(ix)        In  Re;  Daniel  P..  Docket  No.  D-8109/95 

(X)         In  Re;  Matter  of  Christopher  B..  Docket  No.  D8121/95 

Reversals 

Two  cases  in  which  I  have  been  involved  were  reversed  by  the  Appellate  Division, 
Second  Department. 

In  Re:  Sheree  K..  a  delinquency  case  transferred  to  me  following  a  fmding  of 
delinquency  and  sentence  imposed  by  a  Family  Court  judge  in  another  county,  the 
Appellate  Division  reversed  the  underlying  fmding  of  delinquency  which  had  not  been 
before  me  for  consideration.    In  Re:  Sheree  K..  _AD2d_,  June  16,  1997  (copy 
enclosed). 

In  Vizcaino  v.  Butler,  the  Appellate  Division  ruled  that  the  Family  Court  Hearing 
Examiner,  whose  ruling  in  a  child  support  case  I  had  affirmed,  had  not  established  a 
sound  evidentiary  record  and  had  maintained  inadequate  fmancial  records  to  support 
her  ruling.  Vizcaino  v.  Butler.  _AD2d_,  March  9,  1998  (copy  enclosed). 

Constitutional  Issue  Opinions 

None. 


1 6.       Public  Office:    State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected   or  appointed.   State  (chronologically)  any  unsuccessful  candidacies  for  elective 
public  office. 

I  was  appointed  by  United  States  Senator  Jacob  K.  Javits  as  his  Executive  Assistant  in 
December  of  1973.   I  served  in  that  capacity  (i.e. ,  as  an  employee  of  the  United 
States  Senate)  from  January  1974  to  August  of  1977.   I  was  primarily  responsible  for 
overseeing  Senator  Javits'  New  York  City  office;  New  York  City  issues;  working 
with  Federal,  state,  and  municipal  agencies;  developing  municipal  initiatives;  and 
serving  as  liaison  to  numerous  community  based  groups  and  organizations. 
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17.       Legal  Career: 


Describe  chronologically  your  law  practice  and  experience  after  graduation 
from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the  judge, 
the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

I  did  not  clerk  for  a  judge. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 
I  have  not  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the 
nature   of  your  connection  with  each; 

(i)        Litigation  Associate:    Sept.  1970  -  Jan.  1974 
Davis  Polk  &  Wardwell 
450  Lexington  Avenue 
New  York,  New  York   10017 

As  an  associate,  I  was  involved  in  all  phases  of  litigation  on 
behalf  of  corporate  clients,  predominantly  in  Federal  Court, 
including  research,  brief  writing,  pre-trial  discovery,  motions, 
and  court  appearances.    I  was  fortunate  to  be  selected  to 
participate  in  the  Davis  Polk  pro  bono  criminal  defense  program 
and  gained  valuable  trial  experience  in  criminal  cases  (1972- 
1973). 

(ii)       Executive  Assistant  to  U.S.  Senator  Jacob  K.  Javits:   Jan.  1974 
-  Aug.  1977 
110  East  45th  Street 
New  York,  New  York   10017 

I  served  as  Senator  Jcvits'  representative  and  liaison  to  Federal, 
state  and  local  government  agencies,  as  well  as  to  New  York 
City  civic  organizations  and  conmiunity  groups.    I  also  helped 
develop  municipal  initiatives  and  legislation  and  helped 
supervise  Senator  Javits'  New  York  City  staff. 
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(iii)      Executive  Director:    Aug.  1977  -  Aug.  1978 
New  York  State  Alliance  To  Save  Energy,  Inc. 
36  West  44th  Street 
New  York,  New  York   10036 

This  not-for-profit  organization  was  formed  and  co-chaired  by 
United  States  Senators  Jacob  K.  Javits  and  Daniel  Patrick 
Moynihan  to  develop  programs,  periodicals  and  a  public  service 
TV  campaign  to  encourage  energy  conservation  in  New  York 
State. 

(iv)      General  Counsel  and  Executive  Vice  President:    Aug.  1978  - 
July  1986 

Warner  Cable  Corporation 
75  Rockefeller  Plaza 
New  York,  New  York   10019 

As  the  company's  General  Counsel  (and  also  Secretary  and 
Executive  Vice  President),  I  was  responsible  for  all  corporate 
legal  affairs,  including  litigation,  transactions,  and 
administrative  agency  proceedings  throughout  the  United  States. 
I  also  supervised  the  Legal  and  Human  Resources  departments 
and  personnel  as  well  as  all  outside  counsel.    I  was  a  member  of 
the  Company's  senior  management  group  and  the  Company's 
corporate  "turnaround"  team  led  by  Chairman  and  Chief 
Executive  Officer  Drew  Lewis. 

(v)       Partner:    July  1986  -  December  1994 

Of  Counsel  (pending  judicial  appointment):   January  -  May  1995 

LeBoeuf,  Lamb,  Greene  &  MacRae 

125  West  55th  Street 

New  York,  New  York   10019 

As  a  member  of  the  LeBoeuf  Lamb  corporate  department,  I 
represented  telecommimications  companies  (e.g.  Discovery 
Chaimel)  in  corporate,  litigation,  and  administrative  agency 
(regulatory)  proceedings. 

(vi)      Judge  May  1995  -  present 

New  York  State  Family  Court  (Queens  Coimty) 
89-14  Parsons  Boulevard 
Jamaica,  New  York  1 1432 
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As  a  Family  Court  judge,  I  hear  cases  involving:  (i)  child  abuse 
and  neglect;  (ii)  domestic  violence;  (iii)  juvenile  crime;  (iv) 
PINS  (persons  in  need  of  supervision)  proceedings;  (v)  child 
custody  and  visitation;  (vi)  paternity,  atid  (vii)  adoption. 


b.  1 .        What  has  been  the  general  character  of  your  law  practice,  dividing  it 

into  periods  with  dates  if  its  character  has  changed  over  the  years? 

Although  initially  trained  in  litigation,  my  practice  prior  to  becoming  a 
judge  consisted,  predominantly,  of  representation  of  corporate 
teleconununications  clients  in  commercial  transactions  and  regulatory 
(administrative  agency)  matters.    I  was,  however,  able  to  maintain  an 
active  involvement  in  corporate  litigation  throughout  my  career, 
regularly  working  with  litigation  partners  and  associates  and/or  outside 
counsel  to  help  devise  litigation  strategy  and  draft  and  review  legal 
briefs. 

Litigation  (Davis  Polk)  1970-1974  ~  I  participated  in  diverse  complex 
litigation  matters,  including  antitrust,  securities  laws,  contractual 
disputes,  mergers  and  acquisitions,  predominantly  in  Federal  Court  and 
on  behalf  of  corporate  clients.    I  gained  criminal  law  experience 
representing  defendants  in  Manahattan  Criminal  Court  as  part  of  Davis 
Polk's  pro  bono  program. 

Corporate  work  (Warner  Cable)  1978-1986  —  I  was  responsible  for  all 
legal  matters  of  Warner  Cable  Corporation  (a  division  of  Warner 
Conmiunications,  Inc.  now  Time  Warner,  Inc.),  including  transactions 
(acquisitions  and  dispositions),  contracts,  licensing,  franchise 
negotiation,  litigation,  and  administrative  agency  (regulatory) 
proceedings.    Among  other  things,  I  supervised  the  public  offering  in 
1984  of  the  stock  of  MTV  Networks,  Inc.,  which  was  then  a  sister 
company  of  Warner  Cable. 

Corporate  work  (LeBoeuf  Lamb)  1986-1995  ~  As  a  partner  at  LeBoeuf 
Lamb,  I  represented  telecommunications  companies  in  corporate 
transactions,  litigation,  and  administrative  agency  proceedings. 


Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in 
which  you  have  specialized. 

A  representative  transaction  that  I  worked  on  as  a  partner  at  LeBoeuf 
Lamb  was  the  "IDS/Jones  Growth  Partners"  public  offering  of  cable 
television  system  investment  interests,  which  was  registered  with  the 
United  States  Securities  and  Exchange  Commission  in  June  1987. 
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Representative  clients  while  I  was  a  corporate/communications  partner 
at  LeBoeuf  Lamb,  included  Discovery  Communications,  Time  Warner 
Cable  Corporation,  the  American  Express  Company,  NBC  Cable, 
Telecommunications,  Inc.,  Scholastic,  Inc.,  Comsat  General 
Corporation,  the  Citizens  Committee  for  New  York  City,  Inc., 
Equitable  Life  Assurance  Company,  and  IDS  Cable  Corporation. 

Representative  clients  while  I  was  a  litigation  associate  at  Davis  Polk 
included  Chubb  Insurance  Company,  Drexel  &  Co.,  University 
Computing  Company,  J. P.  Morgan  &  Co.,  General  Mills,  Allis- 
Chalmers,  and  Carrier  Corporation. 


1 .  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?   If  the 
frequency  of  your  appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

1970-1974       Regularly 
1978-1986       Occasionally 
1986-1995       Occasionally 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts. 

(b)  state  courts  of  record. 

(c)  other  courts. 

1970-1974  85%  Federal  courts;  15%  state  courts 
1978-1986  65%  Federal  courts;  35%  state  courts 
1986-1995       75%  Federal  courts;  25%  state  courts 

3.  What  percentage  of  your  litigation  was: 

(a)  civil. 

(b)  criminal. 

1970-1974       100%  civil  except  for  6  month  pro  bono  project 

which  was  100%  criminal 
1978-1986       100%  civil 
1986-1995       100%  civil 
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4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole  counsel, 
chief  counsel,  or  associate  counsel. 

1970-1974  c.8  at  Davis  Polk;  associate  counsel 

(1972-1973)  c.12  pro  bono  criminal  defense;  sole  counsel 

1978-1986  C.6  at  Warner  Cable;  General  (in-house)  Counsel 

1986-1995  c.6  at  LeBoeuf  Lamb;  associate  counsel 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

2  cases  in  1972;  1  case  in  1986 

(b)  non-jury. 

100%  except  for  3  cases 


18.        Litigation:  Describe  the  ten  most  significant  matters  which  you  personally  handled. 
Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and  date    if 
unreported.   Give  a  capsule  summary  of  the  substance  of  each  case.  Identify  the  party 
or  parties  whom  you   represented;  describe  in  detail  the  nature  of  your   participation  in 
the  litigation  and  the  final  disposition  of  the  case.    Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the 
case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone  numbers  of  co-coimsel  and  of 
principal   counsel  for  each  of  the  other  parties. 

1)  Nassau  County  Association  of  Insurance  Agents,  et  al.  v.  Aetna  Casualty 

&  Surety  Company,  et  al..  345  F.  Supp.  645  (S.D.N.Y.  1972) 

This  was  a  private  antitrust  class  action  alleging  violation  of  the  United  States 
antitrust  laws  (Clayton,  Sherman  and  the  McCarran-Ferguson  Acts)  by 
defendant  insurance  companies.    Plaintiff  associations  of  independent 
insurance  agents  sought  treble  damages  for  certain  practices  of  defendants, 
iiKluding  alleged  cancellation  of  agency  agreements  for  failure  to  maintain 
"balance"  among  types  of  insurance  sold.    Defendants  were  successful  in 
arguing  that  plaintiff  associations  were  not  persons  "who  shall  be  injured  in 
his  business  or  property  by  reason  of  anything  forbidden  in  the  antitrust  laws" 
—  and  the  matter  was  dismissed. 
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As  the  senior  litigation  associate  on  the  matter,  I  worked  closely  with  Davis 
Polk  &  Wardwell  partner  Henry  L.  King  on  behalf  of  our  client,  Chubb 
Insurance  Company.   I  was  an  active  participant  in  all  phases  of  this  matter, 
including  conferences  before  the  Hon.  Milton  Pollock  and  preparation  of 
Defendants'  Rule  12(b)(6)  motion  to  dismiss.    Because  Davis  Polk  was  also 
selected  as  lead  counsel  for  the  multiple  insurance  company  defendants,  I 
gained  experience  in  coordinating  complex  multi-party  litigation  as  well  as 
substantive  skills  relating  to  the  antitrust  laws  and  class  action  suits.    I  had 
the  opportunity  to  interact  with  the  many  co-counsel,  including  Taylor  R. 
Briggs,  who  would  later  in  my  career  become  my  partner  at  LeBoeuf  Lamb 
Greene  &  MacRae. 

Frederick  Fogelson,  Siben  &  Siben,  90  East  Main  Street,  Bay  Shore,  NY 
11706;  Tel:  (516)  665-3400,  for  Plaintiffs. 

Henry  L.  King  and  myself,  Davis  Polk  &  Wardwell,  450  Lexington  Avenue, 
New  York,  NY  10017;  Tel:  (212)  450-4000,  for  Defendant  Chubb  Insurance 
Company. 

2)  I^nza.  et  al.  v.  Drexel  &  Co..  et  al..  479  F.2d  1277  (2nd  Cir.  in  banc 

1973) 

This  was  a  securities  laws  case  for  compensatory  and  punitive  damages 
brought  by  certain  individual  owners  of  the  common  stock  of  BarChris 
Construction  Company.   Plaintiffs  alleged  that  material  information  about 
BarChris  was  not  supplied  to  them  by  Defendants;  BarChris  filed  for 
bankruptcy  within  one  year  after  Plaintiffs  acquired  their  shares.    Ralph  M. 
Carson,  the  senior  litigation  partner  at  Davis  Polk  &  Wardwell,  along  with 
litigation  associate  Wallace  Gossett  and  myself,  represented  BarChris 
"outside"  directors  Bertram  D.  Coleman  and  John  Ames  Ballard  as  well  as 
Drexel  &  Co. 

Southern  District  Court  Judge  Marvin  E.  Frankel  dismissed  plaintiffs' 
complaint  as  against  Davis  Polk  &  Wardwell  clients  Bertram  D.  Coleman, 
John  Ames  Ballard  and  Drexel  «&  Co.,  while  holding  certain  other  defendants 
liable  in  October  of  1970.   On  September  16,  1971  a  panel  composed  of 
Circuit  Court  of  Appeals  Judges  Moore,  Smith  and  Hays  heard  oral  argument 
on  appeals  from  Judge  Frankel's  decision.   Before  any  opinion  was  filed 
disposing  of  the  appeals,  the  Second  Circuit,  sua  sponte.  set  the  appeal  down 
for  reargument  before  all  judges  then  in  active  service  (as  well  as  Judges 
Moore  and  Smith)  on  the  issue  of  "the  effect  of  SEC  Rule  lOb-5  upon  the 
duty  of  an  independent  director  of  a  corporation  which  is  about  to  issue 
securities  in  connection  with  an  acquisition. " 

I  researched  and  drafted  sections  of  the  Davis  Polk  brief  dealing  with  the 
factual  background  of  the  case  and  the  legislative  history  of  the  Securities 
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Acts  of  1933  and  1934  --  in  relation  to  Mr.  Coleman's  potential  lOb-5 
liability.   These  sections  were  central  to  the  Court's  decision  to  affirm  the 
exoneration  of  Mr.  Coleman.   The  Court  found  that  Section  10(b)  of  the  1934 
Act  did  not  impose  a  duty  to  convey  on  directors. 

Franklin  S.  Bonem,  1585  Broadway,  New  York,  New  York  10036;  Tel: 

(212)  969-3405. 

For  Plaintiffs- Appellants  Frank  Lanza,  Jr.,  et  al. 

Ralph  M.  Carson,  Esq.  (deceased),  Wallace  Gossett,  Esq,  and  myself,  Davis 

Polk  &  Wardwell,  450  Lexington  Avenue,  New  York,  New  York  10017; 

Tel:  (212)  450-4000.   Mr.  Gossett's  current  telephone  number  is  (718)  694- 

3860. 

For  Defendants-Appellees  Bertram  D.  Coleman,  et  al. 

3)  Hevman  v.  Kline.  444  F.2d  65  (2d  Cir.  1971) 

This  case  involved  an  appeal  from  a  civil  contempt  judgment  entered  by  then 
District  Court  Judge  William  H.  Timbers  against  Davis  Polk  &  Wardwell 
client  Mrs.  Jeanne  Kline.    Mrs.  Kline,  a  resident  of  Florida  who  was  never 
served  and  who  never  appeared  in  the  District  of  Connecticut  proceeding 
— brought  against  her  husband,  Robert  S.  Kline,  was  found  by  Judge  Timbers 
to  be  in  contempt  for  refusing  to  deed  over  to  plaintiff  certain  real  property 
located  in  Florida.    Mr.  Kline  did  appear  in  the  Connecticut  District  Court 
and  did  execute  a  deed  to  his  interest  in  the  land  in  question  as  the  Court  had 
directed.    He  also  advised  the  Court  that  his  wife  refused  to  do  likewise. 

Davis  Polk  &  Wardwell  partner  S.  Hazard  Gillespie  represented  Mrs.  Kline; 
I  was  the  associate  on  the  matter.    I  researched  the  legal  issues  and  helped 
draft  the  brief  on  appeal. 

The  Court  of  Appeals  adopted  Davis  Polk's  arguments  and  exonerated  Mrs. 
Kline.    The  Court  found  that  by  holding  that  defendant  Mr.  Kline  was  not  in 
contempt  -  i.e. ,  because  he  executed  a  deed  as  the  Court  had  directed  ~  the 
District  Court  in  effect  held  that  Mr.  Kline  could  not  release  Mrs.  Kline's 
interest,  i.e.,  that  Mrs.  Kline  was  not  a  mere  nominee. 

Hon.  Jon  O.  Newman  for  Plaintiff-Appellee  Annette  Heyman,  U.S.  Court  of 
Appeals  (2d  Cir.),  40  Foley  Square,  New  York,  NY  10007;  Tel:  (212)  857- 
8595. 

S.  Hazard  Gillespie  and  myself,  Davis  Polk  &  Wardwell,  450  Lexington 
Avenue,  New  York,  NY  10017;  Tel:  (212)  450^KX)0. 
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4)  Warner  Amex  Cable  Communications  Inc.  v.  American  Broadcasting 
Companies.  Inc.  &  National  Collegiate  Athletic  Association,  et  al..  499  F. 
Supp.  537  (S.D.  Ohio  1980) 

This  was  a  motion  by  Warner  Amex  Cable  Communications  for  a  preliminary 
injunction  ~  in  the  context  of  an  antitrust  complaint  ~  to  restrain  ABC  and 
the  NCAA  from  preventing  Warner  Amex'  Columbus,  Ohio  cable  television 
system  (QUBE)  from  telecasting  live  broadcasts  of  Ohio  State  University 
football  games.    The  motion  was  unsuccessful. 

As  (in-house)  General  Counsel  to  Warner  Amex,  I  assisted  outside  counsel  in 
analysing  the  factual  background  for  the  litigation.  I  also  negotiated  the  cable 
television  rights  to  five  OSU  games  after  the  injunction  was  denied. 

Bruce  G.  Lynn,  Bricker  &  Eckler,  100  South  3rd  Street,  Columbus,  Ohio 
43215;  tel:  (614)  227-2300,  for  defendant  NCAA;  also  Swanson,  Midgley, 
Gangwere,  Thurlo  &  Clarke,  922  Walnut,  Kansas  City,  Missouri  64106;  tel: 
(816)  842-6100. 

William  E.  Knepper,  Arter  &  Hadden,  10  West  Broad  Street,  Columbus, 
Ohio  43215;  tel:  (614)  221-3155,  for  ABC. 

Robert  B.  McAlister,  Baker  &  Hosteller,  Capital  Square,  65  East  State 
Street,  Columbus,  OH  43215;  tel:  (614)  462-2692;  also  Stuart  Robinowitz, 
Paul,  Weiss,  Rifkind,  Wharton  &  Garrison,  1285  Avenue  of  the  Americas, 
New  York,  NY  10019-6064;  tel:  (212)  373-3000,  for  Warner  Amex  Cable 
Communications. 

5)  In  Re;  Arbitration  between  Warner  Cable  Corp.  &  the  City  of 
Cincinnati.  Ohio.  Index  No.  52144/0073-84 

On  the  eve  of  certain  litigation  brought  by  the  City  of  Cincinnati  over  cable 
rate  increases  announced  by  Warner  Cable  Corporation,  I  helped  structure  - 
together  with  then  Cincinnati  City  Solicitor  Richard  A.  Castellini  ~  a  binding 
arbitration  procedure  to  resolve  the  dispute.   The  City  and  Warner  Cable 
agreed  to  employ  "last  offer"  arbitration  conducted  by  a  panel  of  three 
arbitrators  and  to  determine  appropriate  cable  rates  for  a  period  of  two  years. 

As  (in-house)  General  Counsel,  I  presented  the  case  (both  oral  argument  and 
supporting  brief)  for  Warner  Cable.   Cincinnati  outside  counsel  Nicholas  P. 
Miller  presented  the  case  for  Cincinnati.    Eric  J.  Schmertz  served  as  the 
deciding  (neutral)  arbitration  panel  chairman. 

The  decision  was  favorable  to  Warner  Cable,  i.e.,  Warner  Cable's  last  offer 
was  accepted.   Under  the  procedures  established,  the  arbitrators  had  to 
determine  whether  Warner  Cable's  proposed  rates  or  those  proposed  by  the 
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City  were  "reasonable";  the  arbitration  panel  did  not  undertake  to  establish  its 
own  rates. 

This  matter  was  described  in  an  American  Arbitration  Association  journal 
(Vol.  4  No.  4,  April  1996)  as  "the  first  time  in  the  United  States  that  binding 
arbitration  has  been  used  to  settle  the  volatile  issue  of  who's  in  charge  of 
setting  local  television  rates." 

Eric  J.  Schmertz,  Rivkin,  Rodler  &  Kremer,  275  Madison  Avenue,  New 
York,  NY  10016;  tel:  (212)  455-9555. 

Richard  A.  Castellini  is  currently  Executive  Director  for  a  non-profit 
organization  called  People  Working  Cooperatively,  7107  Shona  Drive, 
Cincinnati,  OH  45237;  tel:  (513)  351-7921. 

Nicholas  P.  Miller,  Miller  &  Van  Eaton,  1155  Connecticut  Avenue  N.W., 
Suite  1000,  Washington,  D.C.  20036;  tel:  (202)  785-0600. 

6)  Video  International  Productions.  Inc.  v.  Warner  Amex  Cable 

Communications.  Inc..  et  al..  858  F.2d  1075  (5th  Cir.  1988),  cert,  denied. 
491  U.S.  906  (1989) 

By  denying  the  petition  of  Video  International  Productions,  Inc.  ("VIP")  for  a 
writ  of  certiorari,  the  United  States  Supreme  Court  left  standing  the  decision 
of  the  United  States  Court  of  Appeals  for  the  Fifth  Circuit  which,  in  turn, 
affirmed  the  decision  of  District  Court  Judge  Sidney  A.  Fitzwater  to 
exonerate  Warner  Amex  Cable  Communications,  Inc.  from  all  liability. 
Plaintiffs  claim  was  that  Warner  Amex,  the  Dallas  cable  television 
franchisee,  and  the  City  of  Dallas,  the  franchising  authority,  had  conspired 
unlawfully  to  drive  VIP,  an  apartment  house  microwave  provider  of  "cable" 
service,  out  of  business  in  violation  of  antitrust,  civil  rights,  and  tort  laws. 

I  had  been  (in-house)  General  Counsel  to  Warner  Amex  when  the  acts 
complained  about  occurred.    By  the  time  the  litigation  was  conrunenced,  I  was 
a  member  of  LeBoeuf  Lamb  Greene  &  MacRae  and  became  actively  involved 
in  Warner  Amex'  defense.    Among  other  things,  I  helped  prepare  defense 
strategy  and  draft  the  briefs,  including  the  Warner  Amex  brief  in  opposition 
to  VIP's  petition  for  a  writ  of  certiorari. 

LeBoeuf  Lamb  (together  with  local  counsel)  succeeded  in  obtaining  in  the 
District  Court,  a  judgment  notwithstanding  the  jury  verdict  against  both 
Warner  Amex  and  the  City  of  Dallas  ~  even  though  the  City  defendant's 
liability  was  affirmed.   Warner  Amex'  principal  defense  was  based  upon  its 
First  Amendment  right  to  petition  government  for  relief. 
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Brian  E.  Butler,  Stafford,  Rosenbaum,  Rieser  &  Hansen,  for  Plaintiff  VIP,  3 
South  Pinckney  Street,  Madison,  Wisconsin  53701;  tel:  (608)  256-0226. 

Grant  Lewis  (deceased),  Charles  C.  Piatt,  and  myself,  LeBoeuf  Lamb  Greene 
&  MacRae,  for  Defendant  Warner  Amex  Cable.  125  West  55th  Street,  New 
York,  New  York  10019;  tel:  (212)  424-8000. 

7)  Warner  Cable  Communications.  Inc.  v.  Citv  of  Niceville.  911  F.2d  634 
(11th  Cir.  1990),  cerL  denied.  Ill  S.Ct.  2839  (Mem)  1991 

By  denying  Warner  Cable  Communications,  Inc.'s  petition  for  a  writ  of 
certiorari,  the  Supreme  Court  left  standing  a  decision  of  the  United  States 
Court  of  Appeals  for  the  Eleventh  Circuit  which,  in  turn,  had  upheld  District 
Court  Judge  C.  Roger  Vinson's  ruling  in  favor  of  the  City  of  Niceville, 
Florida.   The  litigation  represented  Warner  Cable's  challenge  to  the  decision 
of  the  City  of  Niceville,  Florida  to  commence  financing  arrangements  for  the 
purpose  of  constructing  a  municipal  cable  system  which  would  compete  with 
the  Warner  Cable  system  in  Niceville. 

Warner  Cable's  challenge  raised  First  Amendment  and  1984  Cable  Act 
claims,  i.e.,  Warner  argued  that  the  City  of  Niceville  would  be  able  to  offer 
lower  prices  to  cable  subscribers  which,  in  turn,  would  create  a  press  owned 
and  controlled  by  the  government,  and  silence  the  only  private  cable 
■    operator.    The  District  Court  rejected  Warner  Cable's  challenge  reasoning 
that  Warner  had  no  protected  First  Amendment  interest  in  retaining  its 
Niceville  market  undiminished  by  competition.   I  assisted  my  partners  at 
LeBoeuf  Lamb  in  developing  the  litigation  strategy  and  preparing  the  briefs. 

Gillis  E.  Powell,  Sr.,  Powell,  Powell  &  Powell,  P.O.  Box  277,  Crestview, 
FL  32539;  tel:  (850)  682-2757,  for  the  City  of  NicevUle. 

Grant  Lewis  (deceased)  and  Charles  C.  Piatt,  LeBoeuf  Lamb  Greene  & 
MacRae,  125  West  55th  Street,  New  York,  NY  10019;  tel:  (212)  424-8000. 
for  Warner  Cable  Communications,  Inc. 

Ralph  A.  Peterson,  Beggs  &  Lane,  3  West  Garden  Street,  Pensacola,  FL 
32501;  tel:  (850)432-2451. 

8)  In  Re;  Tax  Appeal  of  Dutch  Reformed  Church  (February  5,  1992) 

This  matter  involved  an  appeal  from  an  adverse  ruling  of  the  New  York  City 
Tax  Commission  regarding  the  tax  exempt  status  of  the  Citizens  Committee 
for  New  York  City,  Inc.  ("Citizens  Committee").   The  Citizens  Committee 
had  been  founded  in  1975  by  United  States  Senator  Jacob  K.  Javits  and  other 
leading  New  Yorkers  to  develop  and  implement  "grass  roots"  programs  ~ 
such  as  neighborhood  clean-up,  parks  beautification,  and  job  training  for 
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teenagers  ~  during  New  York  City's  fiscal  crisis.  At  the  time  the  Citizens 
Committee  was  founded,  I  was  Senator  Javits'  Executive  Assistant  and,  as 
such,  very  much  involved  in  its  formation  and  activities. 

Shortly  after  I  became  a  partner  at  LeBoeuf  Lamb  Greene  &  MacRae  in 
1986,  LeBoeuf  Lamb  undertook  representation  of  the  Citizens  Committee  on 
a  pro  bono  basis  --  and  1  was  the  partner  in  charge.   The  Citizens  Committee 
had  by  1986  become  an  important  and  well  regarded  civic  organization  in 
New  York  City;  its  not-for-profit  status  was  well  established.    Thus,  it  came 
as  a  surprise  when  the  Committee  received  a  notification  from  the  City  that 
its  tax  exemption  was  in  jeopardy. 

I  worked  with  LeBoeuf  Lamb  associate  Antjie  Buelte  to  prepare  a  brief 
demonstrating  the  Citizens  Conunittee's  good  works  and  entitlement  to  tax 
exemption.   This  position  was  sustained  upon  appeal. 

Counsel's  Office,  Tax  Commission,  The  City  of  New  York,  936  Municipal 
Building,  1  Centre  Street,  New  York,  NY  10007;  tel:  (212)  669-4410. 

Antjie  A.  Buelte,  Co-Counsel,  675  Third  Avenue,  23rd  Floor,  New  York, 
NY  10017;  tel:  (212)  490-2222. 

9)  Investigation  of  the  Level  of  Regulation  of  Cable  Television.  05-TI-108, 

Wisconsin  Public  Service  Commission  (1987) 

This  was  an  administrative  proceeding  before  the  Public  Service  Conmiission 
of  the  State  of  Wisconsin  ("PSC").  The  Commission  was  seeking  conmients 
regarding  the  circumstances  under  which  alternative  telecommunications 
providers  ~  such  as  cable  television  operators  -  might  be  allowed  to  enter 
potentially  lucrative  new  service  markets,  i.e.,  "private  line  and  toll  access 
communication  services."    LeBoeuf  Lamb  Greene  &  MacRae  participated  in 
these  proceedings  on  behalf  of  Warner  Cable  Conununications  Inc.  which 
operates  the  cable  system  in  the  City  of  Milwaukee  and  its  surrounding 
suburbs.    Warner  Cable  was  interested  in  participating  in  the  new  service 
markets  fully  and,  initially  at  least,  fi^e  of  regulatory  constraints. 

Paula  Silberthau,  an  associate  at  LeBoeuf  Lamb,  and  I  prepared  and 
submitted  briefs  to,  and  appeared  before,  the  PSC  in  February  of  1987, 
urging  ease  of  entry  for  alternative  teleconmiunications  providers,  but 
suggesting  that  the  PSC  retain  regulatory  authority  to  monitor  marketplace 
developments.    Specifically,  Warner  Cable  proposed  that  if  the  market  share 
of  new  entrants  were  to  increase  significantly,  the  Commission  might  revisit 
the  question  of  whether  further  regulatory  oversight  was  desirable.    Until 
such  time,  Warner  contended,  regulation  beyond  monitoring  was  premature. 
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Ann  K.  Pfeifer  (retired).  Hearing  Examiner,  Wisconsin  Public  Service 
Commission,  610  North  Whitney  Way,  P.O.  Box  7854,  Madison,  Wisconsin 
53707;  tel:  (608)266-1261. 

Paula  Silberthau  and  myself,  LeBoeuf,  Lamb,  Greene  &  MacRae,  125  West 
55th  Street,  New  York,  NY  10019;  tel:  (212)  424-8000,  for  Warner  Cable 
Communications,  Inc. 

Ms.  Silberthau  is  currently  at  the  Federal  Communications  Commission, 
Office  of  General  Counsel,  1919  M.  Street,  N.W.,  Washington,  D.C.  20554; 
tel:  (202)  418-1720. 

10)         Mallenbaum  v.  Adelphia  Communications  Corporation.  1994  WL  724981 
(E.D.  PA),  afTd  1996  U.S.  App.  Lexis  711  (3d  Cir.) 

Plaintiff  cable  television  subscribers,  brought  this  class  action  suit  against 
Adelphia  Communications  Corporation  alleging  that  defendant  charges 
subscribers  for  additional  cable  outlets  a  fee  in  excess  of  that  permitted  by  the 
Cable  Television  Consumer  Protection  and  Competition  Act  of  1992.   The 
litigation  was  brought  in  the  United  States  District  Court,  Eastern  District  of 
Pennsylvania  before  the  Hon.  Maijorie  Rendell. 

LeBoeuf  Lamb  was  retained  by  Adelphia  Cable  as  principal  trial  counsel. 
My  litigation  partner  Geoffry  D.  C.  Best  was  primarily  responsible  for 
drafting  the  briefs  and  for  oral  argimient.   Mine  was  a  more  limited  role  of 
advising  Mr.  Best  about  the  cable  industry  and  the  background  and  thrust  of 
the  1992  Cable  Act  and  of  reviewing  and  commenting  upon  briefs.    Adelphia 
(in-house)  counsel  Randall  D.  Fisher  was  also  actively  involved  in  all  phases 
of  this  proceeding. 

After  pleadings  had  been  filed,  Adelphia  Cable  moved  for  judgment  on  the 
pleadings  pursuant  to  Fed. R. Civ. P.  12(c)  and  56,  arguing  that  plaintiffs  had 
no  right  (standing)  to  bring  the  action.   Judge  Rendell  agreed.    She  ruled  that 
the  regulations  promulgated  under  the  1992  Cable  Act  "are  rules  to  be 
enforced  by  local  [franchising]  authorities,  they  are  not  directives  or  orders 
requiring  specific  action  by  a  specific  party  and,  therefore,  ...  are  not 
'orders'  enforceable  .  .  .  against  .  .  .  Adelphia."   There  was  no  authority, 
Judge  Rendell  determined,  for  the  proposition  that  Congress  intended  to 
confer  an  implied  right  upon  cable  subscribers  to  enforce  provisions  of  the 
legislation  or  FCC  regulations  enacted  pursuant  to  it.   Judge  Rendell 's 
decision  was  affirmed  by  the  Third  Circuit  Court  of  Appeals  on  January  22, 
1996. 

David  B.  Zlotnick,  Zlomick  &  Thomas,  1039  North  Sixth  Avenue,  Tucson, 
AZ  85705;  tel:  (602)  798-3255  for  Plaintiffs. 
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Geoffry  D.  C.  Best  (retired),  LeBoeuf,  Lamb,  Greene  &  MacRae,  125  West 
55th  Street,  New  York,  NY  10019;  tel:  (212)  424-8000.  for  Defendant. 

Randall  D.  Fisher,  Adelphia  Cable,  5  West  Third  Street,  Coudersport,  PA; 
Tel:  (814)  274-9830. 


19.       Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 

including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did 
not  involve  litigation.   Describe  the  nature  of  your  participation  in  this  question,  please 
omit  any  information  protected  by  the  attorney-client  privilege  (unless  the  privilege  has 
been  waived.) 

(i)  I  have  helped  to  found  and  develop  the  Queens  County  Family  Court 

community  service  program  for  juveniles  charged  with  crimes.    The  objective 
of  the  program  is  to  add  a  significant  community  service  component  to  non- 
incarceration  sentences.    The  program  has  been  quite  successful  and  is  about 
to  be  replicated  in  the  other  boroughs  of  New  York  City. 

(ii)         As  General  Counsel  to  Warner  Cable  Corp. ,  I  helped  avoid  protracted 
litigation  with  the  City  of  Cincirmati  (over  cable  rates)  by  structuring  an 
alternate  dispute  resolution  mechanism  involving  binding  ("last  offer") 
arbitration. 

The  Cincirmati  Post  described  this  arbitration  (which  lasted  several  months) 
as  "the  first  time  in  the  United  States  that  binding  arbitration  has  been  used  to 
settle  the  volatile  issue  of  who  is  in  charge  of  setting  local  television  rates." 
(Quotation  is  from  Alternate  Dispute  Resolution  article,  dated  April  1986). 
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II.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


List  sources,  amounts  and  dates  of  all  einticipa'ed  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which 
you  expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.    Please  describe  the 
arrangements  you  have  made  to  be  compensated  in  the  future  for  any  financial  or 
business  interest. 

•  Three  self-directed  IRA  accounts  (Fidelity,  Vanguard  and  Merrill  Lynch) 
invested  in  common  stocks  reflected  in  attached  financial  disclosure  report 
("AO-10  Report"). 

•  Deferred  compensation  from  current  employment  invested  in  Janus  and  T. 
Rowe  Price  mutual  funds  reflected  in  AO-10  Report. 

•  Possible  future  taxable  gain(s)  from  limited  partnerships  reflected  in  AO-IO 
Report. 


Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure 
you  will  follow  in  determining  these  areas  of  concern.    Identify  the  categories  of 
litigation  and  financial  arrangements  that  are  likely  to  present  potential  conflicts-of- 
interest  during  your  initial  service  in  the  position  to  which  you  have  been  nominated. 

I  would  fully  disclose  potential  conflict  situations.    I  would  also  seek  counsels'  input 
on  the  record,  i.e.  as  to  whether  they  perceive  a  conflict.    Beyond  that,  I  would 
recuse  myself  to  avoid  the  appearance  of  unfairness  and  to  comply  with  all  ethical 
rules  and  the  guidelines  of  the  Code  of  Judicial  Conduct.    Matters  involving  past 
employment  or  companies  in  which  I  may  have  a  stock  ownership  interest  may  give 
rise  to  potential  conflicts. 


Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment, 
with  or  without  compensation,  during  your  service  with  the  court?   If  so,  explain. 

Yes.    I  have  been  approved  to  teach  (as  adjunct  professor)  an  evening  course  in 
Family  Court  issues  at  New  York  Law  School  commencing  August  1998. 
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List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding 
$500  or  more  (if  you  prefer   to  do  so,  copies  of  the  financ  al  disclosure  report, 
required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

Please  see  attached  AO-10  financial  disclosure  report. 


Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules  as 

called  for). 

See  attached  net  worth  statement. 


Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?   If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

Yes.    I  served,  on  a  voluntary  basis,  as  issues  advisory  committee  co-chairman  during 
the  1993  New  York  City  mayoral  campaign  of  Rudolph  S.  Giuliani.    I  also  served  as 
a  member  of  (then)  mayor-elect  Giuliani's  transition  team  (November  -  December 
1993). 
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III.  GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Associatio  I's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  peirticipate  in  serving  the 
disadvantaged."    Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

•  I  have  been  actively  involved  in  pro  bono  work  throughout  my  career, 
including:  (i)  representation  of  indigent  defendants  in  criminal  proceedings 
full-time  for  approximately  five  months  (1972-1973);  (ii)  Board  member  and 
as  outside  counsel  for  the  (non-profit)  Citizen's  Committee  for  New  York 
City,  Inc.  which  supports  block  associations  and  self-help  initiatives 
throughout  New  York  City  (1978-1995);  and  (iii)  Board  member  and 
volunteer  of  the  (non-profit)  Center  for  Attitudinal  Healing  which  helps 
children  with  life  threatening  and  terminal  illnesses  (January  -  June  1992). 

•  As  part  of  my  MSW  studies  at  Fordham  University,  I  worked  extensively 
with  homeless  men  and  women  at  the  St.  Agnes  Multi-Service  Center  in 
Manhattan  throughout  the  1994-95  academic  year.    My  role  was  both  clinical 
(working  with  individuals  and  groups)  and  administrative;  I  also  enlisted 
LeBoeuf  Lamb  to  serve  as  pro  bono  counsel  to  the  Center. 

•  I  am  a  member  of  the  New  York  State  Permanent  Commission  on  Justice  for 
Children.    The  Commission's  aim  is  to  improve  the  well-being  of  children 
involved  in  the  judicial  system. 

•  I  am  currently  working  with  the  (non-profit)  Greater  Jamaica  Development 
Corporation  to  implement  a  community  service  program  for  juvenile 
offenders. 


The  American  Bar  Association's  Commentary  to  Its   Code  of  Judicial  Conduct  states 
that  it  is  inappropriate  for  a  judge  to  hold  membership  In  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sox,  or  religion.    Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates  —  through 
either  formal  membership  requirements  or  the  practical  implementation  of  membership 
policies?   If  so,  list,  with  dates  of  membership.    What  you  have  done  to  try  to  change 
these  policies? 

No. 


Is  there  a  selection  commission  In  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
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describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and  interviews  in  which 
you  participated). 

Yes.    I  submitted  a  "Candidate's  Questionnaire"  to  the  Committee  on  the  Judiciary  for 
Senator  Daniel  Patrick  Moynihan  on  or  about  March  11,  1997.    I  appeared  before 
Senator  Moynihan's  Committee  on  or  about  April  1,  1997.   I  was  interviewwed  by 
Senator  Moynihan  on  or  about  March  10,  1998.   I  was  also  interviewed  by  the  U.S. 
Department  of  Justice,  on  or  about  April  7,1998. 

I  submitted  a  "Personal  Data  Questionnaire"  to  the  American  Bar  Association 
Committee  on  Federal  Judiciary  on  or  about  April  11,  1998.   I  was  interviewed  by  a 
Committee  representative  on  May  6,  1998  and  notified  by  letter  dated  May  22,  1998 
that  I  was  voted  "qualified". 

I  submitted  a  "Uniform  Judicial  Questionnaire"  to  the  Association  of  the  Bar  of  the 
City  of  New  York  Committee  on  the  Judiciary  on  or  about  April  16,  1998. 
I  appeared  before  the  Committee  on  May  13,  1998  and  was  notified  by  letter  dated 
May  14,  1998  that  I  was  voted  "approved." 

I  submitted  a  "Questionnaire  for  National  Security  Positions"  (FS-86)  to  the  Federal 
Bureau  of  Investigations  on  or  about  April  4,  1998  and  was  interviewed  by  an  FBI 
representative  on  April  10,  1998  and  May  18,  1998. 


4.         Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed 
with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,or  question?   If  so, 
please  explain  fully. 

No. 


Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial 
branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of 
government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than  grievance- 

resolution; 
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A  tendency  by  the  judciary  to  impose  the  individual  plaintiff  as  a  vehicLe  for 
the  imposition  of  far-reaching  orders  extending  to  broad  classes  of  individuals; 

A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements  such 
as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the 

manner  of  an  administrator  with  continuing  oversight  responsibilities. 

Article  III,  Section  1  of  the  Constitution  provides,  among  other  things,  that  "The 
judicial  Power  of  the  United  States,  shall  be  vested  in  one  Supreme  Court,  and  in 
such  inferior  Courts  as  the  Congress  may  from  time  to  time  ordain  and  establish." 
The  Federal  District  Courts  are  Article  III  courts,  having  been  escablished  by  the  fu-st 
Congress  (in  1789).   Article  III,  Section  2  delimits  the  Federal  judicial  power  to 
"cases"  and  "controversies"  which,  among  other  areas  specified,  arise  "under  this 
Constitution,  the  laws  of  the  United  States,  and  Treaties..." 

The  case  or  controversy  prerequisite  to  Federal  court  jurisdiction  is  fundamental.   It  is 
a  clear  limitation  on  the  court's  jurisdiction.   Indeed,  it  has  been  said  that  no  principle 
is  more  fundamental  to  the  judiciary's  proper  role  in  our  system  of  government  than 
the  constitutional  limitation  of  federal-court  jurisdiction  to  actual  cases  or 
controversies. 

The  key  jurisdictional  premise  that  informs  the  analysis  of  "cases  and  controversies" 
is  the  doctrine  of  standing.    Standing,  in  turn,  is  based  upon  the  concept  of  separation 
of  powers  among  the  legislative,  executive  and  judicial  branches  of  our  government. 

To  establish  a  case  or  controversy,  within  the  meaning  of  Article  m,  a  litigant  must 
demonstrate  injury  which  is  neither  conjectural  nor  hypothetical.   The  litigant  must 
also  establish  causation  and  redressability  under  Article  III  by  showing  that  the  injury 
fairly  can  be  traced  to  the  challenged  action.   The  litigant  must  have  standing. 

Thus,  the  role  of  the  Federal  judge  is  a  limited  one.   In  dealing  with  the  important 
matters  that  come  before  them.  Federal  judges  must  act  within  the  Constitutional 
framework  of  separation  of  powers  among  distinct  (checked  and  balanced)  branches  of 
government. 
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AFFIDAVIT 


I,  Richard  M.  Berman,  do  swear  that  the  information  provided  in  this  statement  is,  to  the 
best  of  my  knowledge,  true  and  accurate. 

(DATE)  (NAME) 

(NOTARY)     ^"^^ 

HELEN  E.  MOSS 

Notary  Public,  State  of  New  York 

No.  41-4825264 

Qualified  in  Queens  Countv, 

CommlBsion  Expires  May  31    I'i^R 
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OUESTIONNAIRK  FOR  JUDICIAL  NOMINEES 
I.    BIOGRAPHICAL  INFORMATION  (PUBUC) 

1 .  Full  name  (include  any  former  namei  uied.) 
Donovan  Wayne  Frank 

2.  Address:  (Lbt  current  place  of  residence  and  office  address(es). 

Residence 
Virginia.  MN 

Office 

St.  Louis  County  Courthouse 
300  South  Fifth  Avenue 
Virginia,  MN  55792 

3.  Date  and  place  of  birth. 

June  24,  19S1,  at  Rochester,  Minnesota 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name^.  List  ipouse'i 
occupation,  employer's  name  and  business  addrcss(es). 

Kathryn  Anne  Jacobson,  Registered  Nurse,  Virginia  Regional  Medical  Center,  901  Ninth 
Street  North,  Virginia,  MN  55792 

5.  Education:      List  each  college  and  law  school  you  have  attended,  including  dates  of 

attendance,  degrees  received,  and  dates  degrees  were  granted. 

Luther  College,  Decorah,  Iowa  (B.A  Magna  Cum  Laude,  1973);  dates  attended  1969- 
1973    However,  1  studied  abroad  at  the  University  of  Durham,  England  from  1971-1972 

University  of  Durham,  England,  Institute  of  European  Studies  (1971-1972;  studied  abroad 
for  one  year  in  criminal  law  and  political  theory); 

Hamline  University  School  of  Law  (J.D.  Magna  Cum  Laude,  May  of  1977).  Graduated 
third  out  of  a  class  of  one  hundred  twenty-nine  (3/129);  dates  attended  1974-1977. 

6.  Employment  Record;  List  (by  year)  all  business  or  professional  corporations, 
companies,  Tirms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  rirms,  with  which  you  were  connected  as  an 
ofTicer,  director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

1973-1974       Nurse's  Aide/Orderly,  Rivcrvilla  Nursing  Home.  Minneapolis.  MN; 
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1 974- 1 977       Research  Assistant  for  Professor  Robert  McFarland.  Hamline  University  School  of 
Law.  1 536  Hewitt  Avenue,  St.  Paul,  MN  55104,  and  for  Professor  William 
Keppel,  Hamline  University  School  of  Law,  1S36  Hewitt  Avenue,  St.  Paul,  MN 
55104. 

1 977- 1 980  St.  Louis  County  Child  Abuse  Team; 

1 978-1 980  Mesabi  Family  Center  Advisory  Board; 

1978-1980  East  Range  Developmental  Achievement  Center,  Board  of  Directors; 

1 983  - 1 985  Arrowhead  Center  Incorporated,  Board  of  Directors; 

1984-1 986       Advisory  Board,  Mesabi  Community  College,  Virginia,  Minnesota  and  Vermilion 
Community  College,  Ely,  Minnesota,  RE:  Law  Enforcement  Training  Curriculum. 

1 977- 1 985       Assistant  St.  Louis  County  Attorney  (equivalent  of  District  Attorney  in  Minnesota) 
St.  Louis  County  Courthouse 
300  South  Fifth  Avenue 
Virginia,  MN  55792 

1985-present    Judge  of  the  District  Court,  Sixth  Judicial  District,  State  of  Minnesota,  St.  Louis 
County  Courthouse,  300  South  Fifth  Avenue,  Virginia,  Minnesota  55792. 

7.  Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 

including  the  dates,  branch  of  service,  ranii  or  rate,  serial  number  and  type  of 
discharge  received. 

No. 

8  Honors  and  Awards:    List  any  scholarships,  fellowships,  honorary  degrees,  and 

honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

UNDERGRADUATE  HONORS  AND  AWARDS 

Recipient  of  partial  scholarship  for  the  Institute  of  European  Studies  for  one  year, 
Appointed  to  Teacher's  Assistant  Program  at  Luther  College  in  1972-1973; 
Recipient  of  Luther  College  Political  Science  Literary  Award; 
Recipient  of  Luther  College  Regent's  Scholarship  (1972-1973). 
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LAW  SCHOOL  HONORS  AND  AWARDS 

Recipient  of  Legal  Research  Scholarship  (awarded  to  top  ten  individuals  in  the  class); 

Recipient  of  American  Jurisprudence  Award  in  Evidence; 

Appointed  to  Research  Assistant  Program; 

Elected  to  Silver  Gavel's  Society  (Hamline  University  School  of  Law's  current  equivalent 
is  Order  of  the  CoiQ; 

Research  Assistant  for  Professor  Douglas  D.  McFarland,  Hamline  University  School  of 
Law.  specializing  in  the  area  of  evidence  (1975-1976), 

Research  Assistant  for  Professor  Douglas  D.  McFarland  and  Professor  William  Keppel, 
consisting  of  research  and  writing  for  their  four-volume  treatise  entitled,  McFarland  and 
Keppel  Minnesota  Civil  Practice  1979  (197S-1977) 

HONORS  AND  AWARDS  SINCE  BECOMING  A  TRTAL  JUDGE 

Minnesota  Trial  Judge  of  the  Year,  Conference  of  Chief  Judges  (1996); 

Range  Women's  Advocates  Annual  Recognition  Award,  in  recognition  of  contributions 
toward  ending  domestic  violence  (1995), 

Alumni  Association  Distinguished  Achievement  Award,  Hamline  University  School  of 
Law (1986) 

Bar  Agsoclations:    Lilt  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of 
any  ofTicet  which  you  have  held  in  such  groups. 

American  Bar  Association,  Criminal  Justice  Section,  1980  -  1984,  including  a  short 
appointment  to  the  Ethical  Considerations  Committee; 

Minnesota  State  Bar  Association.  Criminal  Law  Section,  1977  -  1985; 

National  District  Attorneys  Association,  1977  -  1985; 

Minnesota  District  Judges  Association,  1985  to  present; 

R^nge  Bar  Association  (1985  to  present), 
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Minnesou  State  Bar  Association  Judicial  Elections  Task  Force  (1 997): 

Minnesota  State  Bar  Association  Family  Law  Section, 

Minnesota  State  Bar  Association  Criminal  Law  Section; 
Chairperson,  Sixth  District  Jury  Management  Task  Force. 

During  my  tenure  as  Chief  Judge  of  the  Sixth  Judicial  District,  I  established  by 
Administrative  Order  the  Sixth  Judicial  District  Jury  Management  Task  Force,  which  I 
chaired; 

Minnesota  Supreme  Court  Advisory  Committee  on  Open  Juvenile  Protection  liearings 
(1998  to  present). 

Conference  of  Chief  Judges  Community  Outreach  Planning  Committee  (1997  to  present). 

Chairperson,  Sixth  Judicial  District  Community  Outreach  Committee  (1997  to  present); 

Chairperson.  East  Range  Council  on  Family  Violence,  established  to  eliminate  family 
violence  in  our  communities  and  to  improve  the  response  to  victims  (1995  to  present); 
Chairperson,  Systems  Subcommittee  (1997  to  present); 

Minnesota  Supreme  Court  Implementation  Committee  on  Multi-Cultural  Diversity  and 
Racial  Fairness  in  the  Courts  (1994  to  present), 

Minnesota  Supreme  Court  Criminal  Rules  Advisory  Committee  (1986  to  present); 

Minnesota  District  Judges  Association  Committee  on  Criminal  Jury  Instruction  Guides 
(1994-1997). 

Chairperson  of  the  Conference  of  Chief  Judges  Judicial  Resource  Management 
Committee,  one  of  two  committees  at  the  Conference  of  Chief  Judges  (1993-1996); 

Minnesota  Supreme  Court  Racial  Bias  Task  Force  (1991-1993); 

Member.  Minnesota  Supreme  Court  Criminal  Court  Study  Commission  (1991-1992); 

Minnesota  Attorney  General's  Task  Force  on  Prevention  of  Sexual  Violence  Against 
Women  (1988-1989); 

Judicial  Faculty  Member,  Minnesota  Supreme  Court  Continuing  Education  for  Judges, 
including  the  Minnesota  Judicial  College. 
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10        Other  Membenhipi:    List  all  organizations  to  which  you  belonc  thai  are  active  in 
lobbying  before  public  bodiei. 

I  belong  to  no  such  organizations. 

Please  list  all  other  organizations  to  which  you  belong. 

Virginia  Rotary  Club  (1996-pre8ent); 

Advisory  Board.  Northern  St.  Louis  County  Guardian  ad  Litem  Program  (1994-1998); 

1 1 .  Court  Admission:    List  all  courts  in  which  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  eiplain  the 
reason  for  any  lapse  of  membership.  Give  the  same  information  for  administrative 
bodies  which  require  special  admission  to  practice. 

State  of  Minnesota,  October  of  1977; 

United  States  District  Court  for  the  District  of  Minnesota,  April  of  1978, 

United  States  Court  of  Appeals  for  the  Eighth  Circuit,  July  of  1981. 

12.  Published  Writings:    List  the  titles,  publishers,  and  dates  of  books,  articles,  reports, 
or  other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of 
all  published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a 
copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If 
there  were  press  reports  about  the  speech,  and  they  arc  readily  available  to  you, 
please  supply  them. 

1)  Adqi^.iistrative  Order  and  Memorandum 

In  Re:  Sixth  District  Jury  Selection  and  Usage  Plan 

(In  my  capacity  as  Chief  Judge  of  the  Sixth  Judicial  District,  because  of  a  decision  made 
by  one  of  the  trial  judges  in  our  District  on  October  1,  1993,  it  was  necessary  for  me  to  evaluate 
our  jury  management  plan,  including  the  method  used  in  the  selection  of  jurors  in  St.  Louis 
County,  as  the  Order  and  Memorandum  illustrate.) 

2)  Minnesota  Trial  Lawyers  Association  1998  Mid-winter  Meeting 

Examples  of  the  best  and  worst  forms  of  communication  with  juries. 

(This  represents  a  short  presentation  that  I  made  to  the  Minnesota  Trial  Lawyers 
Association  in  February  of  1998  at  their  request.) 
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3)  Components  of  Effective  Caseflow  Management  Summary 

(As  chairperson  of  the  Judicial  Resource  Management  Committee  for  the  Conference  of 
Chief  Judges,  this  document  was  drafted  and  implemented  in  each  of  the  ten  judicial  districts  in 
the  state  of  Minnesota.) 

4)  Interacting  With  The  Judge  (This  was  a  short  presentation  by  me  to  a  group  of 
new  civil  litigators  sponsored  by  the  Minnesota  Institute  of  Legal  Education). 

5)  Pretrial  Release  Protocols 

Coauthored  with  Judge  Gordon  Shumaker 
(This  protocol  and  bench  checklist  was  approved  by  the  Conference  of  Chief  Judges  and 
implemented  statewide.) 

6)  Attorney  General's  Task  Force  on  the  Prevention  of  Sexual  Violence  Against 
Women,  Final  Report,  February  IS,  1989.  (1  was  a  member  of  this  task  force  ) 

7)  Minnesota  Supreme  Court,  Criminal  Courts  Study  Commission,  Final  Report. 
December  28,  1990    (I  was  a  member  of  this  commission  ) 

8)  Minnesota  Supreme  Court,  Task  Force  On  Closed  Circuit  Television,  Final 
Report,  December,  1991 .  (I  was  a  member  of  this  task  force.) 

9)  Minnesota  Supreme  Court  Task  Force  on  Racial  Bias  In  The  Judicial  System,  Final 
Report,  May  1993    (I  was  a  member  of  this  task  force.) 

10)  Minnesota  State  Bar  Association,  Judicial  Elections  Task  Force  Report  & 
Recommendations.  (I  was  a  member  of  this  task  force.) 

1 1 )  Minnesota  Judicial  College  Sentencing  Guidelines  Presentation 

(See  Appendix  A  for  copies  of  each  writing.) 

The  speeches  do  not  address  constitutional  law  and  do  not,  in  any  significant  way,  address  legal 
policy  issues,  but  I  have  included  them  (A  copy  of  each  speech  is  attached  as  Appendix  D.) 

1 )  Fairness  in  the  Courts  and  Equal  Access  to  Justice 

2)  Are  We  Tough  On  Crime?  The  Revolving  Door  Syndrome 

3)  Article  in  Range  Bar  Association  Newsletter,  February  1998 

4)  Memorial  Day  Speech 

5)  Violence  and  Children 
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13.  Heiilth:    What  li  the  present  state  of  your  health? 
Excellent 

List  the  date  of  your  last  physical  examination. 

April  1998 

14.  Judicial  OfTice:  State  (chronologically)  any  judicial  oflices  you  have  held,  whether 
(uch  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

Currently,  a  Judge  of  the  District  Court,  Sixth  Judicial  District.  State  of  Minnesota  for  13 
years.  I  was  appointed  on  February  1,  1985,  by  the  Governor  of  Minnesota.  We  have  a 
unified  court  in  Minnesota,  which  means  that  as  a  district  court  judge  you  try  all  types  of 
cases,  including  major  felony,  major  civil,  dissolution  (divorce)  cases,  minor  crimes  and 
offenses,  conciliation  court,  juvenile  court  --  including  child  abuse  and  neglect 
proceedings,  and  involuntary  termination  of  parental  rights  -  probate  court,  and  all 
controversies  by  the  citizens  of  the  state  of  Minnesota 

I  was  elected  Assistant  Chief  Judge  of  the  Sixth  Judicial  District  by  a  unanimous  vote 
twice  from  1988  to  1991 .  In  1991, 1  was  elected  Chief  Judge  of  the  Sixth  Judicial  District 
and  re-elected  twice  unanimously,  serving  a  total  period  of  five  years  through  1996  of  the 
four-county,  sixteen>judge  district    During  that  time,  I  was  not  only  the  chief  judge  with 
supervisory  authority  and  assignment  authority  over  the  entire  district,  but  I  carried  a  full 
caseload.  In  my  capacity  as  chief  judge,  I  was  also  elected  Chairperson  of  the  Conference 
of  Chief  Judges  Judicial  Resource  Management  Committee,  which  was  one  of  two 
committees  of  the  Conference  of  Chief  Judges  (1993-1996)  that  was  responsible  for 
directing  state  courts  in  Minnesota. 

As  the  Chief  Judge  of  the  Sixth  Judicial  District  for  five  years,  which  is  the  sututory 
maximum  in  Minnesota  that  a  judge  can  serve  as  chief  judge,  J  was  also  assigned  conflict 
cases  around  the  state  of  Minnesota  by  the  Minnesota  Supreme  Court,  as  it  was  and  is  the 
Minnesota  Supreme  Court's  policy  to  assign  chief  judges  to  cases  in  other  districts  fi'om 
time  to  time    The  cases  I  was  assigned  were  all  civil  cases  against  court  personnel,  retired 
judges,  etc. 

15.  Citations:    If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment  was 
■fTirmed  wi.b  significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  signiHcant  opinions  on  federal  or  state  constitutional  issues,  together 
with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the  opinions 
listed  were  not  olTicially  reported,  please  provide  copies  of  the  opinions. 
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See  Appendix  B,  including  Appendixes  B-1  through  B-1 1.  for  Opinions 

1  State  V.  Justin  Bauer.  471  N  W.  2d  363  (Minn  App.  1991).  Court  File  No.  88-1 167 

This  was  i  homicide  prosecution  involving  not  only  the  murder  of  a  young  teenage  girl  but 
one  of  the  first  prosecutions  in  Minnesota  under  the  fetal  homicide  law  because  she  was  pregnant. 
Factually,  it  was  a  double  suicide  pact  that  resulted  in  the  death  of  the  fetus  and  the  mother. 
Enclosed  are  three  separate  Orders  which  address  evidentiary  issues  and  trial  issues  that  were 
before  the  Court,  all  of  which  were  appealed  and  all  of  which  were  affirmed    The  case  involved 
an  atuck  on  the  constitutionality  of  the  fetal  homicide  law.  The  Defendant  was  convicted.  The 
Appellate  Court's  opinion  is  attached  as  Appendix  B-1 . 

The  prosecuting  attorney  was  Mr.  James  B.  Florey.  Assistant  St.  Louis  County  Attorney, 
St  Louis  County  Courthouse.  300  South  Fifth  Avenue.  Virginia.  MN  55792  (218)  749-7101 
The  defense  attorneys  were  Mr.  J.  Carver  Richards.  Ill,  Attorney  at  Law,  1000  Lincoln  Building, 
Virginia,  MN  55792.  (218)  749-1962.  and  Mr.  Gordon  Pineo,  Attorney  at  Law,  230  First  Street 
South,  Suite  106,  Virginia,  MN  55792,  (218)  741-0475. 

2  Dragisich  v.  MesabI  Daily  News,  Court  File  No.  C3-91-102249 

Factually,  this  was  a  defamation  action  filed  by  the  then  city  administrator  for  the  city  of 
Virginia  against  a  major  regional  newspaper,  the  Mesabi  Daily  News  and  their  owners.  Enclosed 
is  the  Order  granting  summary  judgment  which  was  affirmed  in  an  unpublished  Coun  of  Appeals' 
decision.  The  Order  and  the  unpublished  Appellate  Court's  opinion  are  attached  as  Appendix  B- 
2. 

The  Plaintiffs  attorney  was  Mr.  Christopher  J.  Harristhal,  Attorney  at  Law,  1 500  Norwest 
Center,  7900  Xerxes  Avenue  South,  Bloomington.  MN  SS431.  (612)  835-3800.  The  attorney  for 
the  Defendant  was  Mr  Marcus  M.  Baukol.  4700  Wilshire  Boulevard.  Los  Angeles,  CA  90010 
(no  phone  listing  available) 

3.         Hafdahl  v.  Toyota  Motors  Distributors,  Inc.,  a  California  Corporation,  Court  File 
No  69-C7-94- 100549 

This  case,  which  is  still  pending,  is  one  of  two  such  class  actions  in  the  United  States.  1 
have  the  Minnesota  case,  and  the  other  is  in  the  state  of  California    As  the  Order  m\\  indicate, 
even  though  1  changed  venue  of  the  case  to  Minneapolis.  I  still  remain  on  the  case.  This  case, 
other  than  being  an  unusual  case  to  be  in  state  court,  includes  an  analysis  of  state  and  federal 
consumer  protection  law  and  of  the  UCC.  It  also  includes  analysis  and  application  of  federal  case 
law.  The  Order  and  Memorandum  enclosed  reflect  my  decision  to  deny  summary  judgment.  The 
Discovery  Order  in  this  matter  is  part  of  the  court's  file  but  was  not  included  in  the  appendix. 
The  Discovery  Order  is  unusual  in  its  complexity  for  state  court  but  is  not  unusual  for  federal 
court    The  Orders  are  attached  as  Appendix  B-3. 
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The  attorneys  for  the  Plwntiffs  arc  Mr  Phillip  A.  Pftffly,  Robins.  Kaplan,  Miller  A  Cirosi. 
800  LaSalle  Avenue  #2800.  Minneapolis.  MN  55402-2015,  (612)  349-8500;  Mr.  Thomas  T. 
Anderson,  Attorney  at  Law,  45  -  926  Oasis  Street,  Indio.  CA.  (619)  347-3364;  and  Mr.  Keiron 
Quinn,  Quinn.  Ward  &  Kershaw,  40  West  Chesapeake  Avenue.  Suite  408.  Baltimore.  MD  21204, 
(410)  825-0066.  The  Defendant  is  represented  by  Mr.  John  French,  Faegre  &  Benson,  90  South 
Seventh  Street  #2200,  Minneapolis,  MN  55402-3901,  (612)  336-3000;  and  Ms.  Elizabeth  Grimes. 
Gibson,  Dunn  &  Crutcher,  333  South  Grand  Avenue,  Los  Angeles,  CA  90071-3197,  (213)  229- 
7000. 


4  State  V.  Hannuksela.  452  N  W  2d  668  (Minn  1990).  Court  File  No  88-508 

This  was  a  first-degree,  premeditated  murder  case  two  weeks  in  length,  including  jury 
selection    This  case  represented  a  case  of  first  impression  in  Minnesota,  holding  that  the  marital 
communications  privilege  does  not  include  observations  by  one  spouse  of  another.  That  was  my 
ruling  at  the  time  of  trial.  The  Order  is  enclosed,  denying  a  motion  in  limine  based  upon  the 
marital  communications  privilege.  The  Minnesota  Supreme  Court  affirmed  my  decision    My 
Order  and  the  Minnasota  Supreme  Court's  opinion  are  attached  as  Appendix  B-4. 

The  prosecuting  attorney  was  Mr.  James  B.  Florey,  Assistant  St.  Louis  County  Attorney, 
St  Louis  County  Courthouse.  300  South  Fif^h  Avenue,  Virginia.  MN  55792,  (218)  749-7101. 
Counsel  for  the  Defendant  was  Assistant  District  Public  Defender,  Gary  J  Pagliaccetti.  now 
Judge  Gary  J.  Pagliaccetti,  St  Louis  County  Courthouse,  300  South  Fifth  Avenue,  Virginia,  MN 
55792.(218)749-7148. 

5.  Iron  Range  Resources  and  Rehabilitation  Board  v.  Pint  National  Bank  of  Chisholm. 

Court  File  No.  CO-96-300757 

This  is  an  example  of  a  civil  court  trial  where  both  parties  waived  a  jury.  The  facts  of  the 
case  involved  a  local  political  subdivision  filing  an  action  against  a  local  bank    The  case  involved 
in  excess  of  300  exhibits  documenting  the  financial  transactions  which  was  the  focus  of  the  law 
suit    The  case  was  not  appealed    My  Order  and  Memorandum  are  attached  as  Appendix  B-5. 

The  attorney  for  the  Plaintiff  was  Ms  Janette  K.  Brimmer,  Assistant  Attorney  General, 
445  Minnesota  Street  #1 100,  St.  Paul,  MN  55101,  (612)  282-5700.  The  attorney  for  the 
Defendant  was  Mr.  John  L  Devney,  Briggs  &  Morgan,  332  Minnesota  Street  #2200,  St.  Paul, 
MN  55101,  (612)  223-6459. 

6.  Keith  V.  Keith,  429  N  W  2d  276  (Minn  App.  1988)    Court  File  No.  F3-86-2069 

This  case  was  factually  and  legally  significant.  The  mother  filed  a  motion  to  modify  the 
shared  physical  custody  that  she  had  less  than  three  years  earlier  stipulated  to  at  the  time  she  was 
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moving  to  the  state  of  Florida  from  the  state  of  Minnesota.  The  case  involved  a  fiilly  contested 
custody  trial  based  upon  the  motion  to  change  physical  custody  brought  by  the  mother.  Enclosed 
are  two  Orders,  the  second  of  which  followed  the  court  trial  on  the  issue  of  the  change  in  physical 
custody  of  the  minor  child.  The  decision  was  affirmed  by  the  Minnesota  Court  of  Appeals  and  is 
often  cited  because  of  the  particular  facts  of  the  case  involving  shared  physical  custody.  The 
Appellate  Court  opinion  and  my  Orders  and  Memorandums  are  attached  as  part  of  Appendix  B-6. 

The  Petitioner  was  represented  by  Mr.  Robert  H.  Stephenson,  Attorney  at  Law,  1000 
Lincoln  Building,  Virginia,  MN  55792,  (218)  749-1962    The  Respondent  was  represented  by  Mr 
Louis  J.  Cianni,  Attorney  at  Law,  P.O.  Box  586.  Chisholm,  MN  55719,  (218)  254-3335, 

7.         Kezcle  v.  KMG  Subway,  Inc.  Court  File  No  C5-94- 100825 

In  this  case,  the  manager  of  a  Subway  store  filed  a  civil  action  involving  employment  law 
issues  and  contract  Lw  issues,  alleging  wrongful  termination.  I  granted  the  motion  of  Defendant 
Subway  for  summary  judgment  which  resuhed  in  a  dismissal  of  the  case  against  the  Plaintiff  The 
case  was  never  appealed    An  agreement  was  reached  by  the  Plaintiff  and  the  Defendant  in  the 
context  of  my  decision    The  Order  and  Memorandum  granting  summary  judgment  are  attached  as 
Appendix  B-7. 

The  Plaintiff  was  represented  by  Mr.  John  M.  Colosimo,  Attorney  at  Law,  Law  Center 
Building,  301  Chestnut  Street,  Virginia,  MN  55792,  (218)  741-4500.  The  Defendant  was 
represented  by  Mi.  Frank  Vogl,  Best  &  Flanagan,  4000  First  Bank  Place,  601  Second  Avenue 
South.  Minneapolis.  MN  55402-4331,  (612)  339-7121. 

8  State  V.  McndoM  and  Crowley,  Carlton  County  Court  File  Nos.  Mendoza  -  K9-95-821 

and  Crowley  -  K6-95-822 

In  my  capacity  as  Chief  Judge,  I  handled  this  case  because  the  grounds  alleged  for 
dismissal  of  the  grand  jury  indictments  for  the  first-degree  murder  charges,  in  part,  involved  the 
conduct  of  another  trial  judge  in  the  judicial  district    The  murder  indictments  were  dismissed 
based  upon  a  number  of  procedural  irregularities  as  set  forth  in  the  Order  and  extensive 
Memorandum.  Factually  significant  was  the  fact  that  the  prosecution  had  failed  to  keep  a  record 
of  all  proceedings  before  it    Because  the  indictments  were  dismissed,  the  Court  did  not  reach  the 
issue  at  that  time  of  sufRciency  of  the  evidence.  The  prosecution,  at  all  times,  has  had  the  option 
to  return  to  the  grard  jury  and  reindict  the  Defendants  or  charge  murder  in  the  second  degree 
which  does  not  require  an  indictment.  The  prosecution  has  not  sought  a  reindictment.  My 
decision  was  affirmed  by  the  Appellate  Court  in  an  unpublished  opinion.  The  prosecution  never 
sought  to  petition  the  Supreme  Court  to  review  the  Appellate  Court's  decision.  My  Order  and 
Memorandum  as  well  as  the  unpublished  Appellate  Court's  opinion  are  attached  as  Appendix  B-8. 

The  State  was  represented  by  Mr.  Marvin  Ketola,  Carlton  County  Attorney,  202  Carlton 
County  Courthouse,  P.O.  Box  300,  Carlton,  MN  55718-0300,  (218)  384-9166,  and  Mr.  Thomas 
Pertler.  Assistant  Carlton  County  Attorney,  202  Carlton  County  Courthouse,  P.O.  Box  300. 
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Carlton,  MN  55718-0300.  (218)  384-9166.  Defendant  Mendoza  was  represented  by  Mr.  Harry 
Newby,  Ncwby,  Lingren,  Carlson  &  Skarc,  1219  -  14th  Street,  P.O.  Box  760.  Cloquet,  MN 
55720-0760.  (218)  879-333 1 .  Defendant  Crowley  was  represented  by  Mr.  Richard  Holmstrom. 
306  West  Superior  Street  #508,  Duluth,  MN  55802,  (218)  727-8957. 

9.  State  V.  James  Moehlenbrock.  Court  File  No.  K2-94-101382 

This  represents  a  significant  crintinal  case  because  a  car  dealer  was  prosecuted  for  a 
variety  of  fi'aud  charges,  which  by  itself  is  unusual  in  Minnesota.  Enclosed  is  an  Omnibus  Hearing 
Order  denying  the  Defendant's  motion  to  dismiss  for  lack  of  probable  cause  and  for  duplicative 
charges,  as  well  as  an  Order  denying  a  Schwurtz  hearing,  which  was  a  request  to  interview  the  12 
jurors  after  the  Defendant  was  convicted.  The  case  went  up  on  appeal  on  a  variety  of  issues,  and 
I  was  affirmed  in  all  respects  in  an  unpublished  opinion,  which  I  have  enclosed.  My  Omnibus 
Hearing  Order  and  Memorandum  and  Findings  of  Fact.  Conclusions  of  Law.  and  Order  and 
Memorandum  as  well  as  the  Appellate  Court's  opinion  is  attached  as  Appendix  B-9 

The  State  was  represented  by  Mr.  James  B.  Florey,  Assistant  St.  Louis  County  Attorney, 
St.  Louis  County  Courthouse,  300  South  Fifth  Avenue,  Virginia.  MN  55792.  (218)  749-7101 . 
The  Defendant  was  represented  by  Mr.  Steven  A.  Nelson,  Attorney  at  Law,  2 1 0  Fourth  Avenue. 
International  Falls,  MN  55649-2423,  (218)  283-8402,  and  Mr.  Charles  L.  Hawkins.  Attorney  at 
Law,  2890  Metropolitan  Centre,  333  South  Seventh  Street.  Minneapolis.  MN  55402,  (612)  339- 
6921. 

10.  Nelson  v.  Murphy  Oil,  Court  File  No.  CO-94-101218 

This  was  a  major  civil  case  by  state  court  standards.  Enclosed  are  two  Orders,  the  first 
denying  summary  judgment.  The  second  Order,  including  Findings  of  Fact  and  Conclusions  of 
Law,  followed  the  partial  settlement  of  the  case.  The  parties  had  agreed  on  liability,  but  were 
unable  to  agree  on  damages.  I  decided  and  apportioned  damages,  and  also  ordered  the  Minnesota 
Petroleum  Tank  Release  Compensation  Board  to  reimburse  the  three  Plaintiffs,  pursuant  to  the 
Board's  rules  and  procedures    The  Board  complied  in  all  respects,  and  neither  decision  was 
appealed  by  any  of  the  parties    My  Order  and  Memorandum  and  Findings  of  Fact.  Conclusions  of 
Law.  and  Order  are  attached  as  Appendix  B-IO. 

Plaintiff  Daniel  Nelson  was  represented  by  Mr  Grant  J.  Merritt,  Attorney  at  Law,  941 
Hillwind  Road  Northeast  #200.  Minneapolis.  MN  55432-5964,  (612)  789-9000.  Plaintiff  Michael 
Nelson  was  represented  by  Mr.  William  D.  Harper,  Attorney  at  Law,  6043  Hudson  Road  #370, 
Woodbury,  MN  55125-1014,  (612)  738-8539,  PlaintifTNancy  Nelson  was  represented  by  Mr. 
William  R.  Sieben.  Schwebel,  Goetz,  Sieben  &  Moskal.  80  South  Eighth  Street  #5120, 
Minneapolis.  MN  55402-2246.  (612)  333-8361 . 

Defendant  Murphy  Oil,  USA.  Inc.  was  represented  by  Mr.  John  M.  Anderson.  Bassford, 
Lockhart,  Truesdell  &  Briggs,  33  South  Sixth  Street  #3550,  Minneapolis,  MN  55402-3787,  (612) 
333-3000   Defendant  F.P.  Troutwine  d/b/a  C&B  Warehouse  Distributing,  Inc.  was  represented 
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by  Mr.  Gordon  C.  Pinco,  Attorney  at  Law.  230  First  Street  South,  Suite  106,  Virginia,  MN 
55792.  (218)  741-0475    Intervenor  Edwards  Oil.  Inc.  was  represented  by  Mr.  Kevin  A.  Spellacy. 
Quinlivan,  Sherwood,  Spellacy  &  Tarvcstad,  400  South  First  Street  #600,  P.O  Box  1008,  St. 
Cloud.  MN  56302.  (320)  251-1414. 

1 1         Skube  V.  Independent  School  District  No.  692,  Court  File  No.  88-2184 

This  case  includes  analysis  and  application  of  federal  law.  It  is  also  a  case  where  I  granted 
summary  judgment  to  the  Defendants,  which  resulted  in  dismissal  of  the  case.  The  case  was  never 
appealed  by  the  Defendants,  so  my  decision  was  final.  See  Appendix  B- 1 1 . 

The  Plaintififwas  represented  by  Mr.  Dennis  J,  Korman.  Attorney  at  Law,  6  •  1 1th  Street, 
Cloquet,  MN  5S720.  (218)  879-1990    Defendant  Independent  School  District  No.  692  was 
represented  by  Mr.  Scott  C.  Neff.  Attorney  at  Law.  1000  Lincoln  Building,  Virginia,  MN  55792, 
(218)  749-1962.  Defendant  Union  was  represented  by  Mr.  William  F.  Garber,  Attorney  at  Law. 
41  Sherburne  Avenue,  St  Paul,  MN  55103,  (612)  292-4894. 


|tt;YFR$Ai,§ 

I  would  like  to  first  state  that  I  have  not  had  any  case  reversed  by  the  Minnesota  Supreme 
Court.  Therefore,  the  cases  that  I  will  be  discussing  here  were  decisions  by  3-Judge  panels  of  the 
16-member  Intermediate  Court  of  Appeals    I  will  provide  some  comments  and  will  note  when  the 
opinions  were  published  and  unpublished 

1.  State  v.  Gaiy  Lee  GralT.  510  N  W  2d  212  (Minn.  Ct.  App.  1993).  Court  File  No  69- 

K8-92- 100765 

This  was  a  Criminal  Sexual  Conduct  in  the  First  Degree  case  involving  sexual 
penetration  between  the  defendant,  Gary  Lee  Graff,  and  his  daughter  who  was  9  years  old 
at  the  time  of  trial  and  7  years  old  during  the  alleged  criminal  sexual  conduct.  This  was  a 
felony  prosecution.  Therefore,  under  Minnesota  law.  the  Defendant  was  given  standby 
counsel 

The  primary  issue  in  the  case  was  the  number  of  continuances  I  granted  to  the 
Defendant  prior  to  trial,  and  the  fact  that  on  December  1,  1992,  over  the  objection  of  the 
Defendant,  I  ordered  that  the  matter  proceed  to  trial  balancing  the  affects  on  the  9-year- 
old  victim  and  prejudice,  if  any,  to  the  Defendant. 

The  Defendant  was  convicted  after  a  two-to-three-day  trial.  Standby  counsel  was 
present  at  all  times.  The  primary  issue  on  appeal  was  whether  I  should  have  granted 
another  continuance  and  permitted  the  Defendant  to  have  a  public  defender  when  he  had 
failed  to  ask  for  one  at  any  prior  court  appearance;  those  four  court  appearances  occurred 
more  than  three  months  prior  to  trial  which  commenced  on  December  1,  1992.  The 

12 


1176 


Intermediate  Appellate  Court  reversed  indicating  that  I  should  have  granted  one  more 
continuance  to  allow  the  Defendant  to  retain  counsel  or  request  a  public  defender    The 
Defendant  did  not  request  a  public  defender  at  any  time  prior  to  December  1,  1992. 

This  case  was  never  retried  because  the  Defendant  returned  to  the  court  from 
prison,  pled  guilty  to  the  charge,  and  received  a  lesser  sentence    He  has  since  served  out 
that  sentence  and  has  been  discharged  from  prison.  (The  Appellate  Court's  opinion  is 
attached  as  Appendix  C-I.) 

State  V.  Richard  Ray  Isiiacsoii.  409  N.W.2d  291  (Minn.  Ct  App.  1987).  Court  File  No 
K86-2847 


In  thik 


;  case,  as  the  facts  bear  out,  the  Defendant  pled  guilty  to  a  repeat  offense  for 
drunk  driving  (a  gross  misdemeanor  under  Minnesota  law),  a  presentence  investigation 
was  ordered. 'and  the  Defendant  returned  to  court  for  sentencing  on  January  29,  1987. 
The  presentence  investigation  indicated  that  the  Defendant  was  on  probation  for  two 
counts  of  aggravated  drunk  driving.  The  probation  officer  recommended  the  maximum 
sentence,  or  one  (1)  year  at  the  Northeast  Regional  Corrections  Center,  which  is  exactly 
what  I  sentenced  the  Defendant  to  on  January  29.  1987. 

The  presentence  report  did  not  reveal  that  the  Defendant  had  gone  into  court  in 
another  courthouse  on  the  probation  violation,  on  January  26,  1987,  3  days  before  he  was 
to  be  sentenced  by  me  on  the  underlying  charge,  and  received  an  executed  ten  (lO)-month 
sentence.  This  meant,  as  it  turns  out,  he  did  two  (2)  months  on  my  sentence,  not  counting 
reductions  for  good  time 

When  I  was  called  by  the  Correctional  Facility  where  the  Defendant  was 
incarcerated  and  asked  why  1  had  sentenced  concurrently  and  not  consecutively,  my 
response  was  that  there  was  no  sentence  to  impose  concurrently  or  consecutively  because 
the  Defendant  had  not  yet  been  sentenced  on  the  probation  violation,  which  customarily 
would  occur  after  the  sentence  on  the  new  charge,  I  was  then  informed  that  the 
Defendant,  wjthout  the  knowledge  of  his  lawyer  in  my  case  or  the  Probation  Department 
in  my  court,  had  gone  into  court  three  (3)  days  eariier  and  had  received  the  sentence 
executed  often  (10)  months,  which  meant  he  would  do  a  little  more  than  thirty  (30)  days 
on  my  charge.  I  then,  on  my  own  motion,  brought  the  Defendant  back  for  resentencing 
and  said,  had  I  known  or  been  told  that  they  had  gone  forward  with  a  revocation  of 
probation  (which  was  highly  unusual)  before  my  sentence,  I  would  have  specified 
consecutive  because  we  do  have  a  statute  in  Minnesota  that  states  that  if  a  judge  does  not 
specify,  the  sentences  shall  run  concurrently.  The  Court  found  the  three-judge  panel  ruled 
that  the  sentence  should  be  served  concurrently.  (The  Appellate  Court's  opinion  is 
attached  as  Appendix  C-2.) 
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Margaret  B.  McBride  f/k/a  Margaret  Slavery.  Jobn  F.  Suver.  (Minn.  C\  App.,  filed 
November  21,  1995;  1995  WL  687693)    Court  File  No.  69-F4-7 1-0 17028 

In  this  case,  the  parties  were  divorced  pursuant  to  a  stipulation  in  197] .  At  that 
time,  the  stipulation  provided  that  the  Respondent  would  pay  the  membership  dues  at  the 
country  club,  amounting  to  approximately  $1,200,00  per  year,  one  half  of  which  was 
$600.00.  The  Petitioner/ Appellant  remarried  in  1991 .  The  Respondent  claimed  he  should 
not  have  to  pay  any  portion  of  the  dues  since  his  ex -wife  and  her  husband  were  receiving 
the  benefit  together  of  the  country  club    I  ordered  that  the  Respondent  pay  one  half  of  the 
annual  dues  or  approximately  $600.00  on  the  basis  that  the  Petitioner  and  her  new 
husband  were  receiving  a  benefit  from  the  dues  which  was  not  contemplated  by  the 
stipulation  in  1971.  and  based  upon  general  principles  of  equity,  to  the  extent  the 
Petitioner  had  received  approximately  $250,000.00  in  overpaid  spousal  maintenance    I 
was  affirmed  in  that  prior,  separate  appeal  in  Staver  v.  Staver,  No.  C2-93-222]  (Minn. 
App.  Mar.  18,  1994). 

In  this  unpublished  opinion,  the  Appellate  Court  ruled  that  the  Order  for  one  half  of  the 
country  club  dues  constituted  a  modification  of  the  original  decree,  and  that  therefore  the 
Respondent  should  pay  the  entire  amount  of  $1,200.00  per  year  and  reversed  on  that 
basis.  There  was  not  any  further  court  activity  on  this  case,  and  the  Respondent  is  now 
paying  the  full  amount  of  country  club  dues.  (The  unpublished  opinion  is  attached  as 
Appendix  C-3.) 

Chopp  V.  Independent  School  District  706  Virginia.  (Minn.  Ct.  App.,  filed  February  5, 
1991,  1991  WL  10213).  Court  File  No  86-2835 

This  is  a  civil  case  that  proceeded  to  Jury  trial  on  the  issue  of  primary  estoppel  and 
negligent  representation  involving  a  dispute  between  a  public  school  teacher  and  a  local 
school  district    The  case  was  complex  factually  because  the  law,  at  least  at  that  time  was 
in  a  state  of  flux  with  respect  to  the  whole  area  of  seniority  rights  in  public  school  systems 
for  school  teachers.  The  parties  waived  a  jury  on  the  issue  of  the  denial  of  Plaintiffs  due 
process  claim  pursuant  to  42  U.S.C.  Section  1983. 

This  is  an  unpublished  opinion.  The  jury  verdict  and  a  substantial  portion  of  the 
case  was  affirmed  by  a  three-Judge  intermediate  court  of  appeals  panel.  The  case  was 
remanded  to  me  for  the  limited  purpose  of  determining  attorney  fees  pursuant  to  Section 
1 983  as  the  opinion  indicates    I  made  the  decision  on  attorney  fees.  All  parties  accepted 
the  decision  The  case  was  concluded  without  further  appeal.  (The  opinion  is  attached  as 
Appendix  C-4.) 
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5.         Matchefti  v.  MatchetU.  (Minn,  Ct.  App.,  filed  August  1,  1989;  1989  WL  84172)    Court 
File  No.  FX-88- 1571 

This  was  a  temporary  spousal  maintenance  case  that  was  before  me  less  than  one 
year  after  the  parties  had  stipulated  to  the  terms  of  the  dissolution  of  their  marriage.  My 
decision  was  appealed,  and  a  three-judge  panel  remanded  it  to  me  with  instructions  to 
disregard  the  stipulation  from  a  year  earlier  and  start  anew  with  the  spousal  maintenance 
request  of  the  Petitioner.  On  a  remand,  the  lawyers  and  I  reached  a  stipulation,  and  the 
case  was  settled,  and  the  file  closed.    (The  unpublished  opinion  of  the  Court  of  Appeals  is 
attached  as  Appendix  C-S.) 

See  Appendix  C,  including  Appendixes  C-1  through  C-S,  for  the  Reversals. 

15.(3)  (Citations  for  (ignincant  opinions  on  federal  or  slate  constitutional  issues,  together 
witii  the  citation  to  appellate  court  rulings  on  such  opinions.) 

1  State  V.  Justin  Bauer,  471  N.W.2d  363  (Minn.  App.  1991).  Court  File  No  88-1167 

(Sec  also.  Section  15(1).) 

This  case  involved  a  homicide  prosecution,  which  involved  not  only  the  murder  of  a 
teenage  girl,  but  wa.  also  one  of  the  first  prosecutions  in  Minnesota  under  the  fetal  homicide  law 
because  the  victim  was  pregnant  at  the  time  of  her  death.  The  Defendant  attacked  the 
constitutionality  of  Minn.  Stat.  §  609  2662(1)  and  (2)  with  regard  to  the  murder  of  an  unborn 
child  on  the  basis  that  it  violated  the  Establishment  Clause  of  the  First  Amendment.  I  upheld  the 
constitutionality  of  the  statute,  and  the  Defendant  appealed  my  decision  upon  his  conviction    My 
Order  upholding  the  constitutionality  of  the  fetal  homicide  law  was  afTirmed  along  with  all  other 
issues  in  the  case. 

The  Order  and  Memorandum  upholding  the  constitutionality  of  Minn  Stat.  §  609  2662(1) 
and  (2)  is  enclosed  as  Appendix  B-12. 

1 6        Public  OfTices;    State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  ofTices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  ofHce. 

No  other  public  office  held  other  than  District  Court  Judge  and  Chief  Judge  of  the  Sixth 
Judicial  District. 

17.        Legal  Career: 

a.  Describe  chronologically  your  law  practice  and  experience  after  graduation 

(Vom  law  school  including: 
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whether  you  served  as  clerk  to  ■  Judge,  and  if  lo,  the  name  of  the 
judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

I  did  not  serve  as  a  clerk. 

whether  you  practiced  alone,  and  ir  so,  the  addresses  and  dates; 

I  did  not  practice  atone 

the  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

Assistant  St  Louis  County  Attorney  (equivalent  of  District  Attorney  in 
Minnesota)  (1977-  January  198S).  My  responsibilities  included  working  in 
all  divisions  of  the  St.  Louis  County  Attorney's  Ofifice,  including  the  civil 
division,  juvenile/welfare  division,  and  the  criminal  division,  trying  many 
cases  in  each  division    St.  Louis  County  Courthouse,  300  South  Fifth 
Avenue,  Virginia,  Minnesota  SS792. 

What  has  been  the  general  character  of  your  law  practice,  dividing  it 
into  periods  with  dates  if  its  character  has  changed  over  the  years? 

From  1977  to  1980, 1  was  assigned  to  the  juvenile/welfare  division  with 
some  responsibilities  in  the  civil  division,  representing  St.  Louis  County  at 
County  Board  meetings  from  time  to  time 

My  responsibilities  during  that  time  in  the  juvenile/welfare  division  included 
civil  trial  work,  civil  appellate  work,  and  extensive  juvenile/family  court 
experience,  including  child  abuse/neglect,  dependency/delinquency  cases, 
child  support  proceedings  and  child  custody  proceedings    My 
responsibilities  also  included  extensive  civil  commitment  litigation  and 
experience,  including  inebriation  (chemical  dependency)  and  mental 
illness/deficiency  proceedings.  1  represented  the  St.  Louis  County 
Department  of  Social  Services  and  the  State  of  Minnesota  and  served  as 
Instructor  of  the  Social  Services  In-Service  Training  Project  and 
Supervisor  of  the  branch  offices  in  Virginia  and  Hibbing,  Minnesota. 

From  1980  to  the  time  I  was  appointed  to  the  bench  on  February  1,  1985, 1 
was  in  the  criminal  division  of  the  St.  Louis  County  Attorney's  Office.  At 
that  time  my  responsibilities  included  misdemeanor/gross 
misdemeanor/felony  prosecutions,  extensive  criminal  trial  work,  and 
criminal  appellate  work,  including  arguing  cases  before  the  Minnesota 
Supreme  Court  that  I  had  tried  as  the  prosecutor    My  responsibilities  also 
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inctuded  sendng  at  Instructor  for  the  law  enforcement  training  project; 
Instructor  for  the  Minnesota  Alcohol  Traffic  Safety  Association;  and 
Supervisor  of  the  branch  offices  in  Virginia  and  Hibbing,  Minnesota 

2.         Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in 
which  you  have  specialized. 

From  1977  to  1980  my  clients  were  the  St.  Louis  County  Department  of 
SociaJ  Services,  the  St.  Louis  County  Board,  and  the  State  of  Minnesota. 
Because  there  were  three  branch  offices  of  the  County  Attorney's  Office, 
each  located  in  a  separate  courthouse,  I  was  in  charge  of  representing  the 
agencies  located  in  Virginia.  This  meant  that  I  not  only  tried  many  cases 
from  1977  to  1980  in  the  juvenile/welfare  division,  including  civil  jury 
trials,  primarily  in  the  area  of  paternity  trials,  as  well  as  many,  many  court 
trials  and  highly  sensitive  child  neglect  and  child  abuse  proceedings,  I 
served  in  the  capacity  of  general  counsel  to  these  agencies  in  addition  to 
the  fact  that  I  represented  these  agencies  in  court. 

In  the  criminal  division  from  1980  to  January  of  198S,  I  represented 
primarily  the  State  of  Minnesota,  including  the  people  of  Minnesota,  in 
criminal  prosecutions,  and  from  time  to  time,  would  represent  a 
municipality  in  a  criminal  prosecution.  I  developed  a  reputation  as  a 
zealous  but  fair  and  evenhanded  prosecutor  in  the  prosecution  of  child 
sexual  abuse  cases,  domestic  assault  cases,  and  major  felony  prosecution 
generally. 

1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

I  was  in  court  virtually  every  day  and,  if  not  every  day.  every  weelc,  I 
handled  both  high  volume  calendars  and  many,  many  court  trials,  as  well  as 
many  jury  trials,  in  civil  court,  juvenile  court,  civil  commitment  court, 
probate  court,  and  criminal  court.  All  cases  were  in  state  district  court  in 
Minnesota    The  frequency  of  my  appearances  did  not  really  vary.  I 
appeared  on  a  regular  basis  throughout  the  period  of  time  I  was  in  the  St. 
Louis  County  Attorney's  Office. 

2.  What  percentage  of  these  appearances  was  in: 

a)  federal  courts  -  none. 

b)  state  courts  of  record  -  100  percent 
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c)         other  courts  •  None 

y  WhRt  percentage  of  your  litigation  wa*: 

■)  civil  -  1977  to  1980,  90  percent.  1980  to  January  of  1985,  10  percent 

b)  criminal  -  1977  to  1980,  10  percent;  1980  to  January  of  1985.  90 
percent 

4.  State  the  number  of  caiet  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

Twenty  to  thirty-five  cases  per  year;  sole  counsel  at  all  times. 

5.  What  percentage  of  these  trials  was: 

a)  jury  -  6  to  12  cases  per  year  (10  to  20  percent) 

b)  non-Jury  -  15  to  25  (80  to  90  percent) 

18        Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and 
date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify 
the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of  the  case.  Also  state  as  to 
each  case: 

a)  the  date  of  representation; 

b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the 
case  was  litigated;  and 

c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and  of 
principal  counsel  for  each  of  the  other  parties. 

1 .  State  V.  James  Alan  Myers,  359  N.W.Zd  604  (Minn  1984)  Court  File  No.  5492 

This  was  a  felony  child  sexual  abuse  prosecution    I  was  the  first  prosecuting 
attorney  in  the  state  of  Minnesota  to  successfully  introduce  expert  testimony  in  a  child 
sexual  abuse  felony  prosecution  in  the  form  of  a  clinical  psychologist  describing  traits  and 
characteristics  typically  found  in  sexually  abused  children  and  those  that  the  psychologist 
observed  in  the  7-year-old  victim.  Afler  the  Defendant  was  convicted  and  sent  to  prison, 
the  case  was  appealed  to  the  Minnesota  Supreme  Court.  I  then  prepared  the  appellate 
brief,  and  I  personally  argued  the  case  at  the  Minnesota  Supreme  Court.  The  Minnesota 
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Supreme  Court  tfTirmed  the  trial  judge's  decition  to  receive  into  e>^dencc  the  expert 
testimony. 

I  WAS  the  sole  attorney  on  the  case  from  start  to  finish,  including  the  trial, 
preparation  of  the  Minnesota  Supreme  Court  brief,  and  the  oral  argument  before  the 
Minnesota  Supreme  Court.  The  Defendant  was  represented  by  Mr.  John  D.  Rice. 
Attorney  at  Law,  109  East  Howard  Street,  Hibbing,  Minnesota  55746.  (218)  262-5597 
The  trial  judge  was  the  Honorable  Mitchell  A  Dubow,  District  Court  Judge  of  the  Sixth 
Judicial  District,  who  now  is  retired.  The  Defense  lawyer  who  handled  the  appeal  was  Mr 
Mark  F.  Anderson,  who,  then  and  now.  is  the  Assistant  State  Public  Defender,  2829 
University  Avenue  Southeast,  Suite  600,  Minneapolis.  Minnesota  SS414.  (612)  627-6980. 

2.  State  V.  Robert  John  Kivimaki.  345  N.W.2d  7S9  (Minn.  1984)    Court  File  No 
5545 

This  case  was  presented  by  me  to  a  grand  jury  and  proceeded  by  way  of  grand  jury 
indictment.  This  was  a  first-degree  murder  case  that  was  tried  successfully  to  a  conclusion 
before  a  1 2-person  jury.  Much  of  the  litigation  focused  on  pretrial  motions.  The  pretrial 
motions  litigated  the  issues  of  the  Defendant's  Fifth  and  Sixth  Amendment  rights, 
regarding  the  custodial  interrogation,  the  several  statentents  taken  while  the  Defendant 
was  in  custody,  and  the  fact  that  a  number  of  the  custodial  interrogations  occurred  in  the 
state  of  Nevada  before  the  Defendant  was  returned  to  the  state  of  Minnesota  by  the 
Minnesota  Bureau  of  Criminal  Apprehension    In  this  case,  the  Defendant  was  represented 
by  Mr.  Jim  Randall,  who  is  now  an  intermediate  appellate  court  judge  here  in  the  state  of 
Minnesota    At  the  time  he  was  the  senior  public  defender  for  the  Sixth  Judicial  District 
His  address  is  305  Minnesota  Judicial  Center,  25  Constitution  Avenue,  St.  Paul, 
Minnesota  551 55,  (612)  297-1004.  I  tried  the  case  to  a  conclusion  fi'om  start  to  fmish, 
including  four  days  of  jury  selection   In  Minnesota,  as  in  most  states,  you  select  jurors 
one  at  a  time  for  a  first -degree  murder  case    As  sole  counsel,  I  handled  all  aspects  of  the 
case,  including  the  appeal.  The  case  was  affirmed  by  the  Minnesota  Supreme  Court.  The 
trial  judge  was  the  Honorable  Mitchell  A.  Dubow,  District  Court  Judge  of  the  Sixth 
Judicial  District 

3.  State  v.  Grace  Elaine  Campbell,  367  N.W.2d  454  (Minn.  1985)  Court  File  No 
5544 

This  case  was  presented  by  me  to  a  grand  jury  and  proceeded  by  way  of  grand 
jury  indictment.  This  is  a  murder  trial  that  took  approximately  three  weeks  to  try, 
including  four  days  for  jury  selection.  The  Defendant  had  a  very  skilled  defense  lawyer, 
namely,  Mr  David  Keegan,  Attorney  at  Law,  1400  Alworth  Building,  306  West  Superior 
Street,  Duluth.  Minnesota  55802,  (218)  722-7813.  Grace  Campbell  did  not  inflict  the 
psychological  terror  which  preceded  the  actual  murder,  nor  did  she  physically  administer 
the  brutal  injuries  herself  Factually,  the  case  was  presented  to  the  1 2-person  jury  as  an 
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aiding  and  abetting  case  with  respect  to  Defendant  Campbell,  who  was  the  girlfriend  of 
Defendant  KJvimaki. 

The  jury  returned  a  verdict  of  Murder  in  'he  Second  Degree  rather  than  Murder  in 
the  First  Degree.  Consequently,  I  filed  motion  for  a  double  durational  sentencing 
departure,  which  the  trial  judge  granted    The  trial,  including  the  conviction  and  sentence, 
was  later  affirmed  by  the  Minnesota  Supreme  Court    I  handled  the  entire  trial  by  myself  as 
sole  counsel    I  handled  all  issues  contained  in  the  appellate  brief  except  for  one  issue 
which  was  handled  by,  then  and  now.  Assistant  St  Louis  County  Attorney  Mr.  Brian 
Simonson,  St.  Louis  County  Courthouse.  1810  •  12th  Avenue  East.  Room  107D,  Hibbing. 
Minnesota  SS746.  His  telephone  number  is  (218)  262-8157.  The  trial  judge  was  the 
Honorable  Mitchell  A.  Dubow.  District  Court  Judge  of  the  Sixth  Judicial  District 

4.  State  V.  Michael  Joseph  Filippi,  335  N.W.Zd  739  (Minn.  1983)    Court  File  No 
5376 

This  case,  which  went  to  a  jury  trial,  was  charged  as  a  Felony  Burglary  and  Felony 
Second-Degree  Assault,  which  in  Minnesota  is  assault  with  a  dangerous  weapon. 
However,  the  sole  basis  for  liability  of  the  defendant,  Michael  Joseph  Filippi,  was  pursuant 
to  the  aiding  and  abetting  statute  in  Minnesota.  The  Defendant,  pursuant  to  my  request, 
received  consecutive  sentences  because  there  were  two  victims,  each  of  whom  were  police 
officers.  All  aspects  of  the  case  were  affirmed  by  the  Minnesota  Supreme  Court    A 
signiflcant  evidentiary  issue  in  the  case,  in  addition  to  the  aiding  and  abetting  issue  and  a 
significant  issue  on  appeal  to  the  Minnesota  Supreme  Court,  was  the  admission  of  Sprlcgl 
evidence,  otherwise  known  as  "other  crime"  evidence  in  Minnesota.  Moreover,  the 
principal  in  the  case,  who  actually  used  a  firearm,  had  previously  pled  guilty  and  was 
completely  uncooperative  in  the  prosecution  of  the  case.  The  principal  or  accomplice's 
name  was  Robert  Leisz. 

By  reputation,  one  of  the  finest  defense  lawyers,  then  and  now,  in  the  state  of 
Minnesota,  Mr  Joseph  Friedberg.  Friedberg  Law  Office,  250  Second  Avenue  South  #205, 
Minneapolis,  Minnesota  55401,  (61 2)  339-8626,  defended  the  case.  The  trial  judge  was 
the  Honorable  Mitchell  A.  Dubow,  District  Court  Judge  of  the  Sixth  Judicial  District. 

5.  State  V.  Robin  Frost.  342  N.W  2d  317  (Minn  1983)  Court  File  No.  5519 

This  case  was  presented  by  me  to  a  grand  jury  in  St.  Louis  County.  The  grand  jury 
indicted  on  Second-Degree  Manslaughter  This  was  a  significant  case  in  this  region  of  the 
country  because  the  Defendant  was  a  woman  whose  defense  was  self-defense,  alleging 
that  she  was  the  victim  of  domestic  violence.  Af^er  a  careful  review  of  the  facts.  I  decided 
to  proceed  to  the  grand  jury.  The  grand  jury  indicted  on  the  lowest  degree  of  homicide  in 
Minnesota,  namely.  Manslaughter  in  the  Second  Degree. 
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The  jury  trial  luted  approximatdy  nine  days  including  jury  selection    I  relied  on 
expert  testimony  in  the  form  of  a  ballistic's  expert  from  the  Minnesota  Bureau  oiT  Criminal 
Apprehension  to  prove  the  case.  I  was  the  sole  attorney  on  the  case  from  beginning  to 
end. 

All  aspects  of  the  case  were  affirmed  by  the  Minnesou  Supreme  Court.  The 
defense  lawyer  was  Mr.  Jon  D.  Rice.  109  East  Howard  Street,  Hibbing,  Minnesota  S5746, 
(2 1 8)  262-5597,  privately  retained    The  trial  judge  was  the  Honorable  Mitchell  A. 
Dubow.  This  case  was  not  completed  even  after  long  deliberations  and  a  conviction 
because  there  was  a  sentencing  hearing.  I  opposed  the  judge  departing  dispositionally 
from  the  guidelines,  and,  therefore,  the  Defendant  went  to  prison.  That  was  also  upheld 
on  appeal. 

6  State  V.  Douglas  Miles  Winchel,  363  N  W  2d  747  (Minn   1 985).  Court  File  No 
5855 

This  was  a  case  that  I  handled  from  start  to  fmish  as  the  prosecutor,  although  the 
Minnesota  Supreme  Court  affirmed  the  trial  court's  sentencing  decision,  which  I 
requested,  after  1  went  on  the  bench    The  attorney  who  handled  the  case  for  appeal 
purposes  was  the  State  Public  Defender's  Office.  Mr.  Mark  F.  Anderson,  2829  University 
Avenue  Southeast,  Suite  600,  Minneapolis,  Minnesota  55414,  (612)  627-6980. 

This  case  involved  a  plea  of  guilty  "straight  up"  without  a  plea  negotiation  to  the 
charge  of  armed  or  aggravated  robbery.  I  was  the  sole  prosecutor  who  argued  for  a 
double  durational  depanure  before  the  trial  judge.  The  case  has  become  a  significant 
sentencing  case  in  Minnesota,  because  the  Minnesota  Supreme  Court  held  that  the  trial 
judge  on  this  case  properly  accepted  the  plea  of  guilty,  was  not  bound  by  the  defendant's 
attempt  to  minimize  the  nature  and  extent  of  the  robbery  and  was  justified  in  doubling  the 
sentence  at  the  request  of  the  prosecutor,  who  was  myself  The  trial  judge  was  the 
Honorable  Mitchell  A.  Dubow,  District  Court  Judge  of  the  Sixth  Judicial  District.  I  also 
handled  the  appeal  to  the  Minnesota  Supreme  Court. 

7  Stnte  V.  Robert  Stillwell,  (File  No.  5228;  date  filed,  9/10/82)  Court  File  No  5699 

This  case  was  tried  to  a  1 2-person  jury  on  two  felony  counts  of  Criminal  Negligent 
Operation  of  a  Motor  Vehicle  Resulting  in  Death.  There  were  two  people  killed  in  this 
accident.  1  was  the  sole  prosecutor  from  start  to  finish. 

Two  classmates  were  killed  by  a  third  classmate  after  a  party  where  alcohol  was 
served    The  utilization  of  an  accident  reconstruction  expert  was  vital  to  the  case.  The 
case  resulted  in  a  conviction  on  both  counts. 
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The  trial  judge  was  the  Honorable  Mitchell  A  Dubow,  District  Court  Judge  of  the 
Sixth  Judicial  District.  The  defense  lawyer  was  Mr.  Harry  Eliason.  who  is  now  living  in 
Hawaii,  1 55  Wailuku  Drive,  Hilo,  Hawaii    His  phone  number  is  (808)  934-0461 

8.  SUte  V.  Larry  Holm,  (File  No  5138,  date  filed,  7/16/82)  Court  File  No  5669 

This  was  a  felony  criminal  sexual  conduct  case  where  the  allegation  was  that  the 
Defendant,  the  fianc^  of  the  victim  and  the  father  of  the  victim's  child,  raped  and  falsely 
imprisoned  the  victim,  who  had  lived  with  the  Defendant  for  over  five  years. 

This  was  a  significant  case  to  me  and  to  law  enforcement  and  to  the  region,  as  well 
as  to  a  number  of  sexual  assault  advocacy  groups  because  it  was  an  acquaintance  rape 
case. 

1  was  the  sole  prosecutor  on  the  case  The  defense  lawyer  was  Mr.  David  Keegan. 
Attorney  at  Law,  1400  Alworth  Building,  306  West  Superior  Street,  Duluth,  Minnesota 
55802.(218)722-7813. 

The  jury  returned  a  verdict  of  not  guilty  on  the  Criminal  Sexual  Conduct  in  the 
Third  Degree  Charge  but  guihy  on  the  Felony  of  False  Imprisonment.  That  guilty  verdict 
was  based  upon  the  fact  that  she  was  transported  against  her  will  in  the  Defendant's  car  to 
an  area  outside  of  the  Virginia,  Minnesota  area  where  the  rape  allegedly  occurred.  1 
considered  it  a  successfiil  prosecution  as  did  the  victim  and  the  law  enforcement  agencies 
in  the  area. 

The  trial  judge  was  the  Honorable  Mitchell  A  Dubow.  District  Court  Judge  of  the 
Sixth  Judicial  District. 

9.  ChiU  Abuse/Child  Neglcct/Tcmiinalion  of  Parental  Rights  Cases  handled  in 
Juvenile  Court 

I  tried  many  trials  to  the  Court  in  my  first  four  years  in  the  St.  Louis  County 
Attorney's  Office,  involving  a  wide  variety  of  allegations,  mostly  serious,  of  child  neglect 
and  child  abuse    Many  of  these  cases  involved  expert  testimony  of  social  workers, 
physicians,  psychologists,  emergency  room  personnel,  police  officers,  and  other  child 
protection  individuals.  It  would  be  difficult  to  single  out  one  or  more  cases  in  this  regard, 
except  to  say  that  it  prepared  me  well  for  noncriminal  matters  as  a  judge,  because  many 
such  cases  are  tried  to  the  Court.  I  would  call  many  of  them  very  significant  because  they 
involved  child  protection  issues  and  removing  children  from  homes  and  all  the  issues  that 
are  associated  with  such  drastic  action. 

Some  of  the  lawyers  involved  back  at  that  time,  which  would  be  between  1977  and 
1981.  would  be  Mr.  John  Cope,  Attorney  at  Law,  415  South  First  Street,  Virginia, 
Minnesota  55792,  (218)  749-4470;  Mr.  Paul  Wojciak,  Attorney  at  Law,  522  East  Howard 
Street  #201,  Hibbing.  Minnesota  55746,  (218)  262-5547;  and  Mr  Harry  Eliason,  155 
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Wailuku  Drive,  Hilo,  Hawaii,  (808)  934-0461    The  presiding  judge  at  most  of  those  cases 
was  Gail  Murray,  who  is  now  a  practicing  attorney,  Gianni  Law  Offices,  301  East  Howard 
Street  ^1.  Hibbing,  Minnesota  5S746-174S,  (218)  262-3891;  or  the  Honorable  Jeanne 
Sederberg.  now  retired,  2314  East  Fifth  Street,  Duluth,  Minnesota  55812,  My  client 
during  the  entire  period  of  time,  before  I  moved  into  major  felony  prosecution,  was  the  St. 
Louis  County  Department  of  Social  Services  and  its  related  agencies. 

10.        Civil  Paternity  Cases  (1977-1981) 

I  mentioned  earlier  in  this  document  that  while  I  would  not  consider  the  many  civil 
paternity  cases  I  tried  to  a  jury  individually  significant  (although  the  mother  and  father  of 
the  children  involved  would  take  strenuous  issue  with  that),  I  learned  many  trial  skills 
during  these  difficult  cases  when  we  tried  them  without  blood  tests  or  any  other  expert 
testimony.  Ironically,  because  of  the  backlog  that  was  in  place  when  I  started.  I  had 
immediate  and  early  experience  with  civil  jury  trials  long  before  I  started  trying  criminal 
jury  trials.  I  acquired  trial  skills  in  all  of  these  trials.  Even  though  one  case  standing  by 
itself  was  not  significant,  it  made  me  a  well-rounded  litigator  and  gave  me  a  good 
foundation  for  being  a  good  trial  judge. 

LAWYERS  WHO  HAVE  APPEARED  IN  FRONT  OF  ME  RECENTLY 


Tcrrenct;  Aninson 
Attorney  at  I.^w 
L.«w  Center  Huilding 
301  ChcKtnut  Street 
Virginia,  MN  55792 
(218)741-4500 

Paul  Schweigcr 

S)eben.  Orose,  Von  Holium.  McCoy  &  Caivy 

612  First  Bank  PUoe  Building 

1 30  We.si  Superior  Street 

Duluth.  MN  55802 

(218)724-6103 


JamosB.  Florey 

Assistant  St  ]jDms  County  Attorney 

Si  Louis  County  AUomcy 

300  South  Fifth  Avenue 

Virginia,  MN  SS792 

(218)749-7101 

Carver  Richards 
Attorney  at  Law 
1000  Lincoln  Building 
Virginia.  MN  55792 
(218)749-1962 


Patrick  G  Valentini 
Atlomey  at  Law 
First  National  Bank 
P.O  Box  586 
Chi«holm.MN5S719 
(218)254-3335 

David  C  Kecgan 
Attorney  at  Law 
1400  Al worth  Building 
306  West  Superior  Stract 
Duluth.  MN  55802 
(218)722-7813 


H  JclTrey  Pcicmon 
Attorney  at  Law 
415  First  Street  South 
Viiginia.  MN  55792 
(218)749-4470 


Nichnla.'s  Zubcr 

1 30  West  Superior  Street 

Suite  750 

Duluth.  MN  55802 

(218)722-5807 


Fred  Friedman 
Chief  Public  Defender 
Sixth  Judicial  District 
1400  Aiworth  Building 
306  West  Superior  Siraet 
Duluth,  MN  558U2 
(218)733-1027 

Dennis  Korman 
Attorney  at  I  .aw 
6-  nth  Street 
Cloquel.  MN  55720 
(218)879-1990 


Patrick  J.  Roche.  Jr. 
Attorney  at  Law 
1000  Lincoln  Building 
Virginia.  MN  55792 
(218)749-1962 


Druce  Williams 
Attorrwy  at  Law 
409  Pieroc  Street 
Box  705 

Bveleth.  MN  55734 
(218)744-1230 
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Sharon  Chadwiok 

Attomey  at  Law 

504  Second  Avenue  South 

Suite  200 

Virginin.  MN  55792 

(218)749-2836 

19        Lee>l  Activitigi:  Detcribe  the  most  ■ignincBnt  legal  activitiet  you  have  pursued, 

including  (igniHcant  litigation  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your  participation  In  this  question, 
please  omit  any  infonnation  protected  by  the  attomey>client  privilege  (unless  the 
privilege  has  been  waived.) 

Judicial  Faculty  Member,  Minnesota  Supreme  Court  Continuing  Education  for  Judges    I 
have  been  a  faculty  member  for  the  judicid  college  in  Minnesota  since  it  started  in  1989 
This  year  I  am  teaching  a  section  on  sentencing,  and  I  am  making  a  presentation  on  the 
Minnesota  Sentencing  Guidelines. 

As  I  have  noted  earlier,  in  my  capacity  as  Chief  Judge,  I  was  also  elected  Chairperson  of 
the  Conference  of  Chief  Judges  Judicial  Resource  Management  Committee,  which  was 
one  of  two  committees  of  the  Conference  of  Chief  Judges  (1993-1996)  that  was 
responsible  for  directing  the  state  courts  in  Minnesota.  This  committee  prepared 
guidelines  for  the  State  Courts  with  respect  to  how  to  manage  major  civil,  criminal,  and  all 
other  cases  in  the  state  of  Minnesota 

I  also  presently  chair  my  judicial  district's  Community  Outreach  Planning  Committee,  and 
I  am  one  of  four  trial  judges  on  the  statewide  committee.  The  Community  Outreach 
Committee  is  responsible  for  planning  initiatives  to  heighten  the  public's  awareness  of  the 
judiciary  and  its  role.  By  way  of  background,  seven  overarching  themes  have  been 
identified  wiihin  the  state  court  system's  strategic  plan    They  are  (1)  judicial  branch 
leadership,  (2)  access  to  justice,  (3)  accountability,  (4)  expanded  use  of  alternative  forums, 
(S)  case  management,  (6)  efficiency  through  sharing  of  resources,  and  (7)  crime  and  the 
court  system's  role  in  promoting  the  rule  of  law.  In  the  planning  process,  strategies  were 
identified  for  advancing  these  themes,  and  a  general  time  line  of  priorities  was  developed 
for  execution  over  the  next  three  years 

I  presently  chair  the  East  Range  Council  on  Family  Violence,  which  was  established  to 
eliminate  family  violence  in  our  communities  and  to  improve  the  court's  response  to 
victims.  I  also  chair  the  Systems  Subcommittee  of  this  same  Council.  This  Council  began 
as  an  initiative  of  the  Minnesota  Supreme  Court,  and  I  was  one  of  five  individuals  that  was 
sent  to  a  nationwide  conference  in  California,  in  1993,  for  the  purpose  of  returning  with  an 
action  plan  for  the  court  system  for  the  entire  state  of  Minnesota    This  initiative  has 
significantly  improved  the  public's  perception  of  the  court  system  and  is  an  example  of 
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how  we  can  maintain  the  integrity  and  independence  of  the  tystem,  but  yet  have  a 
presence  in  the  community  and  truly  make  a  difference  in  our  community. 

The  Minnesota  Supreme  Court  Racial  Bias  Task  Force  and  my  current  service  on  the 
Minnesota  Supreme  Court  Implementation  Committee  on  Multi-Cultural  Diversity  and 
Racial  Fairness  in  the  Courts. 


n.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  beneflts 
which  you  e::pect  to  derive  from  previous  business  relationships,  professional 
services,  firni  membenbips,  former  employen,  clients,  or  customers.  Please  describe 
the  arrangements  you  have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

Minnesota  Stiite  Judges'  Retirement  Plan  -  full  retirement  benefits  are  available  at  the  age 
of  65  if  you  hive  at  least  five  or  more  years  of  service.  A  trial  judge  can  earn  up  to  70 
percent  of  his  or  her  highest  five  years  of  salary 


State  of  Minn 
employment 


ssota  Deferred  Compensation  Plan  •  available  at  retirement  or  termination  of 
with  the  State  of  Minnesota. 


PaineWebber 


Investment  Account.  Alliance  Stock  Fund 


Explain  how 
procedure  yc 
categories  of 
potential  co 
have  been 


Do  you  have 


you  will  resolve  any  potential  conflict  of  Interest,  including  the 
u  will  follow  in  determining  these  areas  of  concern.  Identify  the 
litigation  and  financial  arrangements  that  are  likely  to  present 
njAicts-of-interest  during  your  initial  service  in  the  position  to  which  you 


nqminatcd. 

I  v^ll  follow  Affirmatively  the  Code  of  Judicial  Conduct  which  obligates  every  judge  to 
disclose  any  f^eas  of  either  actual  conflict,  potential  conflict  of  interest,  or  the  appearance 
of  a  conflict,  and  then  recuse  myself  if  so  required  under  the  Code  of  Judicial  Conduct.  I 
know  of  no  fnancial  arrangements  that  are  likely  to  present  potential  conflicts  of  interest. 


any  plans,  commitments,  or  agreements  to  pursue  outside  employment. 


with  or  without  compensation,  during  your  service  with  the  court?  If  so,  explain. 

No. 
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List  (ourcci  and  amounli  of  all  Income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year.  Including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  SSOO  or  more  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  government  Act  of  197S,  may  be  substituted  here.) 

(See  financial  disclosure  form.) 

Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules 
as  called  for). 

(See  net  worth  statement.) 

Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

No. 


m.  GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  ''every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  Instances  and  the  amount  of  time  devoted  to  each. 

1  have  volunteered  as  a  Special  Olympics  Volunteer  (1988-1992).  I  continue  to  be  a 
volunteer  at  the  YMCA,  Humane  Society,  Girl  Scouts  of  America. 

I  speak  and  participate  in  training  for  many  public  organizations  for  no  fee.  I  have 
prepared  a  mock  trial  transcript  for  fifth  and  sixth  graders  that  is  being  used  in  Minnesota 
and  is  part  of  the  State  Court  Systems  Community  Outreach  Program    I  participate  in 
Law  Day. 

1  began  a  Random  Act  of  Kindness  Program  in  the  community  and  in  selected  schools.  1 
make  numerous  presentations  to  kindergarten  through  twelfth  grade  high  school  and 
college  students. 

In  a  year's  time,  1  average  four  to  six  hours  per  month  minimum.  In  serving  individuals 
who  are  either  disadvantaged  or  who  need  a  role  model,  those  individuals  need  to  know 
that  a  public  official,  like  a  judge,  is  willing  to  participate  in  their  activities  in  whatever 

26 


1190 

manner  deemed  appropriate,  to  long  as  it  does  not  compromise  the  independence  and 
integrity  of  the  judiciary 

The  American  Bar  Association*!  Commentary  to  its  Code  of  Judicial  conduct  states 
that  it  Is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates  -  through 
either  formal  membership  requirements  or  the  practical  implementation  of 
membership  policies?  If  so,  list,  with  dates  of  membenhlp.  What  you  have  done  to 
try  to  change  these  policies? 

No. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to 
end  (including  the  circumstances  which  led  to  your  nomination  and  interviews  in 
which  you  participated). 

The  senior  senator  in  our  state,  who  presently  is  Senator  Paul  Wellstone,  has  a  selection- 
screening  committee  made  up  of  primarily  attorneys  who  screen  candidates  for 
recommendation  and  nomination  to  the  federal  court.  I  was  screened  and  interviewed  two 
and  a  half  to  three  years  ago  by  that  committee  and  was  recommended  by  that  committee 
to  Senator  V.'ellstone  for  the  present  position. 

I  was  interviewed  by  the.  approximately,  ten-member  commission  approximately  two  and 
a  half  to  three  years  ago.  I  provided  background  information,  including  educational 
background,  legal  background,  and  judicial  experience.  I  believe  that  led.  in  large  part,  to 
my  recommendation.  I  was  then  contacted  by  Senator  Wellstone  in  March  of  1 998  and 
was  informed  that  I  had  been  selected  for  recommendation  to  the  President    I  was 
reviewed,  evaluated,  and  screened  by  the  American  Bar  Association,  the  Department  of 
Justice,  and  the  FBI 

Has  anyone  involved  in  the  process  of  selecting  you  as  a  Judicial  nominee  discussed 
with  you  any  specific  case,  legal  isiuc  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so, 
please  explain  fully. 

I  have  not  been  asked  any  questions  at  any  time,  directly  or  indirectly,  about  any  specific 
case,  any  legal  or  political  issue,  or  any  other  question  that  could  be  reasonably  interpreted 
as  asking  how  I  would  rule  on  such  a  case,  issue,  or  question.  Not  only  have  I  not  been 
asked  such  questions  recently,  but  I  have  never  been  asked  those  questions  as  a  state  trial 
judge  at  anytime  during  the  last  1 3  years  either. 
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Ficaic  diicuM  your  vkwc  on  the  following  criticism  involving  "judicial  acliviim.*' 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  lociety 
generally,  hat  become  the  subject  of  increaaing  controversy  in  recent  yean.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the 
Judicial  branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels 
of  government. 

Some  of  the  characteristics  of  this  ''judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  Judiciary  toward  problem*solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
claues  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  Jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in 
the  manner  of  an  administrator  with  continuing  oversight 
responsibilities. 

A  trial  judge's  responsibility  is  to  follow  the  Constitution  and  follow  state  and 
federal  statutes  by  reviewing  their  plain  language  and  the  applicable  case  law.  with 
due  regard  to  the  principle  of  stare  decisis.  A  trial  judge  who  understands  his  or 
her  oath  of  ofTice  must  have  a  keen  understanding  of  the  separation  of  powers 
doctrine,  which  includes  an  understanding  that  a  judge's  responsibility  is  to  apply 
the  laws  enacted  by  the  legislature  without  imposition  upon  the  separate  and 
independent  branches  of  government. 

In  addition,  the  trial  coun's  decision  must  conform  to  the  specific  case  that  is 
before  the  court.  A  trial  judge  must  not  render  a  decision  in  a  case  that  is  not 
properly  before  the  court,  in  accordance  with  the  requirements  of  standing  and 
ripeness. 
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FINANCIAL    DISCLOSURE    REPORT 
FOR  CALENDAR  YEAR  1997 


Mtpori  Rd^ittJ  b}  0*t  Lihies 
nijorm  Aa  ol litt  fub  L  No 
101-194.  So^mUr  JO.  1919 
a  use  App  4.10111!) 


I.  ttnM  Rcportiig  flAtl  fome.Jl^jt.  miJdU  intltoO 

Frank,  Donovan,  W. 


1.  Com  or  OriMiutio*    United   States 
District  Court    for   the   State 
of  Minnesota 


).  DiuofRtpon 
May  22,    1998 


4.  TMc         (Arnck  Uljudgfi  indicate  oettvt  or  ttmor  ttonu 
mofutraltjudgtt  tndtcot*  full-  Of  part-time) 

Nominee:  United  States 
District  Court  for  the  State 


RcponTypc  (cbMk  ippropriitc  type) 
XNominiuon.  Dau  5/21/98 
biitiai      __   Annual     RnaJ 


(.  RcportiBi  Pcno4 

1/1/97    to   5/15/98 


7.  Oiabcn  or  Ofllcc  Addrcu 

'  St.  Louis  County  Courthouse 
I  300  South  Fifth  Avenue 
!  Virginia,  MN  55792 


Co  U«  bull  of  (br  iDromitloo  coouifl«d  io  Ibis  Report  isd 
■■y  BOdincitiooi  pertiioiot  tbcrcto,  il  ti.  !■  ■)'  opTiiot. 
U  coaplilicc  witb  tppliciwc  Uwi  lod  rcf  ultDou. 


IKiPORTANT  NOTES:  The  instniciions  accompanying  this  form  must  be/ollowed  Complete  all  parts, 
checking  the  NONE  box  for  each  pan  where  yoy  have  no  reportable  iriformalion.  Sign  on  last  page 


I.  POSITIONS.  (Reporting  individiial  only:  see  pp  9-13  of  Instructions.) 


POSITION 
NONE  (No  reportable  positioDS.) 


NAME    OF    ORGANIZATION /ENTITY 


porgnnal     rpprpgont-at- i  v<» 


for  the  estate  of  Lillian  Jacobson  (mother- 
in-law)  August  10,  1997  to  June  1,  1998 


n.    AGREEMENTS,  nttpomnt  •ndiylt/ual  only,  let  pp  14-llq/lnmclioia) 

QAZE  PARTIES    AND   TERMS 


n 


NONE  (No  rtponible  acrecmentx.) 


Minnesota  State  Retirement  Plan    (when  eligible) 
State  of  Minnesota  Deferred  Compensation  Plan 


nL   NON-INVESTMENT  INCOME.  (lltponmt"<^'*-^'n^'P°»»—PP  n.l4o/lninenoHl.) 
CAI£  SOURCE   AND   TYPE 


n 


NONE  (No  reporubic  noD-isvestman  incotnc.) 


iQQg       Judicial  Salary.  State  of  Minnesota 

1997       Judicial  Salary,  State  of  Minnesota 

1/1/98  -  5/15/98   Judicial  Salary.  State  of  Minnesota 

1996  Kathy  Frank  (spouse!  nurse's  salary  -  hospital 


GROSS  INCOME 
(youn.  Dot  spouse's) 


85.209.06 


1997- 
1998 


iipolLaeO niirgp't^  calary  -  hngpital 

Kathy  Frank  (spouse)  nurse's  salary  -  hospital 


84,851.87 


38.410.99 


8.564.58 


q,74B.P0 
3,400.00 


1193 
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Oncof  Kepoi 

May   22,    1998 


rV.   REIMBURSEMENTS  -  nupouiion.  Milnt.  food.  < 

(Jnchtdtj  thou  10  ipotdM  and  dipendent  chiUrtn.  uat  the  panniSeneati  '(S)  '  ant/  '(DC)  '  te  atdicaU  rtportabtt 
nimbvfumeiMi  rratvtd  by  ipotae  9id  dtpendtni  childrtfi.  rttpecttvtfy   Stf  pp  2S-2t  e/ frutntenofu) 

SOURCE  DESCRIPTION 

I  N'0>T  (No  such  rvporuble  rcimbuncmenu  ) 

1 

exempt 


V.    GIFlS*  (Jncludti  thou  to  apouu  end  dipendeni  duUren:  us*  the  parenihetieais  '(S)' and '(DC)*  to  aidicate  gffii  received 
by  spouu  and  dependent  childrtn,  rejpeethiely   See  pp  79-32  of  Instructions  ) 
SOURCE  DESCRIPTION  VALUE 

NONX  (No  such  rtponitilc  tifts ) 
I 

exempt ' 


VI.    LIABILITIES.  Onctvdtt  Ihoa  ofipotat  atddeptndtiu  cMildren.  irdicau.  when  ^plicabU  ptrjon  mpomibUfof 
tiabtliry  by  ujmg  tht  pannthetieal  '(S)'for  upvau  ttabitity  <tftht  spottm.  '(J)'JorJoim  tiabiltty  ofrtporring 
ttdnuhtaJ  md  jpouM.  md  *(DC/'/oe  liability  o/a  dtptudtia  diiU.  Stepp.  Si-Si  qf  Ivmicnont.) 

CREDITOR  DESCRIPTION  VALUE  CODE* 


E 


NONE  (No  rcporubic  liabilitia.) 


I 


W-r5.l»O,0Cl-$!0.0OO,OOO     P<-t50,0CIO.O0f 
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1998 

VII.  Page  1  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  a»ci^-*oM^ 

spout  ani  dtptndttu  duUnn  Stt  pp  3t-i4  a/lnjinxlioiu/ 

1 

Description  ofAuea 
(inc1udiD(  trust  t&sers) 


liKome 
duhnf 
reponini  period 


Creu  vilue 
Bcedof 


D. 

Tranuctioas  durioi  rtpoiting  pcis 


b^tcate.  yrhtrt  apphcabU.  ovntr  t^the  aiur  Irv  '  '    : :_: 

tuing  i^  partnthtiieal  '(J)'/orjotni  ou^rtSip  of       (I)  (I)  (0  (2) 

rtporftrtg  mdnudual aivi^<MM.  *(${'/»  uparait 

c^rttrthip  hy  spouie   "fDCj' for  ownership  by  T«>e 

Stptndeiu  chM 


fiaor  '00'  oJUr  tacM  asttf 
tnmptpom  prior  diaclosurt 


(AH)  I      im.) 


ValvK 
Vilut  Method 
Cote}  I  CodeJ 
(JPt        (0-W) 


bin.icU. 


If  nol  excnplf 


,  Dmc:  Vilue  Cum  \ 
IMonih-  Co4e2  Code  I ' 
I  D.>        (J-P)      (A-H)' 


Utsonny  of 
fif  pp»  r  gmmaioB) 


NONt     (No  reporubic  income 
or  irvuactions ) 

,  aucB, 

• 

PaineWebber 
Stock   Fund 

Alliance 
(J) 

B        div.      K 

T 

2 

U.S.    Savina 

s    Bond 

UJ 

A         int..       J 

T 

I 

4 

5                                                                                      '                 ■ 

« 

'                                                                          1                               '                                                                                   ' 

•                                               :         :           ,         1                                             ■        : 

9                                               1         ■           ■         ■            '                                 ■ 

10 

II 

i: 

13                                                                                      i                 !             !                  '                         ,                            1 

1          '                                                  1 

14 

'         !                                           1      . 

15 

1 

'               !    ^             ^ 

16 

i 

17 

i                     '           i 

, 

It 

i             1 
1            1 

1 

•  pSafai.tto 

^^,- 

lea 
1100.000 

o?iw,obi.|i.ooaiooo 

a§foao&*iSs.ooo.ooo 

^si^ism^ 

] 

Value  Coder 
(See  Col  CI.  D3) 

N-e10.001-$500.00( 
PJ-n.'.OOO.OOI-JSO. 

fc-tii.Ui4s4.(M 
>    o-sso(i.oai-ti.ooo,ooo 

MO.OOO 

L4M.Ml-}16b^ 
M-$i.oao,ooi-si.obo.ooo 

P4-Mon  tfim  SSO.OOO.OOO 

?2-»5>^0OI«WO0,00O                                           ! 

(Set  Co  c;, 

Vi'7^ 

R^csl  (to)  efU-.r  onS  1 
\OLhcr 

S«A3S«ST,t=^ 

T•c»'■.^u•vtl 
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MiBc  of  Nrwa  IUpara>| 

Frank,  Donovan,  W, 


May   22,    199E 


Vin.  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  (lodioie  pin  of  Report) 


IX-  CERTIFICATION. 


Id  compliance  wnh  die  provisions  of  28  U.S.C.  §  45S  and  of  Advisoiy  Opinion  No.  S7  of  the  Advisory  Comminee  on  Judicial  Activities, 
and  to  Ihe  best  of  my  knowledge  after  reasonable  inquiry,  I  did  not  perfonn  any  adjudicatory  fimctioo  in  any  litigation  during  ibe  period  covered 
by  this  icpoct  in  wbich  I.  my  spouse,  or  my  minor  or  dependent  children  bad  a  financial  interest,  as  defined  in  Canon  3C(3Xc),  in  Ibe  outcome 
of  such  litigatioD. 

I  certify  tbat  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children,  if  my)  is 
accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was  withheld  because  it  met 
applicable  statutory  provisions  permitting  non-disclosure. 


I  Ainher  certi^'  thai  earned 
compliance  with  the 


Signatun 


from  outside  employment  and  bonorvia  and  the  acceptance  of  gifts  wbich  have  been  reported  are  in 
jBP^t',  ji  JOI  iL  MJ4>.  5  U.S.C.  {  73S3  and  Judicial  Cooference  regulations. 


/:t:^uJZ^ll^ 


NOTE:  ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 
SUBJECT  TO  Crvn.  and  criminal  SANCTIONS  (5  U.S.C.  App.  4,  {  104.) 


REPORT  MAY  BE 


FILING  INSTRUCnONS: 


MaO  ngacd  original  aod  3  additional  copies  to: 


Cooimittee  CO  Financial  Dbckmic 
Administrative  Office  of : 

United  States 
Suite  2-301   V,_ 
One  Cohunbus  C^w^  R 
Washingt0D,b.£:2d: 
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NET  WORTH 


PnvUo  t  eonpleie,  oottiu  fltundal  set  wonh  ituemeat  wlileh  liemlxu  In  <li>>.n 

ll",!lf  *"\^l?^J**  '*'""*  *^  «*'*•  •«»"«• «"»««.  tovotmentt.  tod  oihcr  flnS 
hoUUngt)  111  UibUdei  (belodliif  debit.  inoit(t(u.  loiflt.  tad  oiba  eotodtl  ohUndonrt  «r 
yovncV,  your  tpous.  tad  odsa  imiDsdUu  moiben  of  your  houiehoLl 


Anm                              1 

UABUnBt 

— " 

— 1 

CHA  tt  kurf  •»<  fa  hulB 

>a)0 

90 

Nota  pqvUt  IB  htoto-Mond 

— 

■ 

— "•  f•«vK^p^«^c^ 

VDO 

?Q 

"■ 

Uoid  unlB(»-«tf  Bftidub 

NMar^dbMidtfini 

^^ 

Ktia  H^iUi  to  aOB 

■^^" 

AaDonH  wdMUnalnUc 

Ai>RiMw«MIb«a« 

Dim  b«a  nUiim  tat  Modi 

VaptUluMas 

Ductoaeikn 

OteH|iillwiu<bla«l 

1 

DD«b«U 

TOf, 

OQ 

^^^o«^t^l.\A^ 

iLs.ax. 

oo 

•Ua 

IVK 

qs) 

Rctl  otAk  maviu  netKtbU 

Aaoi  ind  afts  fauBll  ptvpov 

50,030 

CO 

CkA  nloc-Ob  UanMa 

11.600 

QO 

OAo  aoctt-kcaUia 

, 

5*.V>««  W)fe^\^-^W,JVN.\W  r 

;/5 

. 

! 

\i>».V  e««j>,j^^^^\^  <=^\?  ^ 

!Rnd 

» 

^^<^^ 

iOCCD 

QO 

ItaWarft 

Qg> 

TeUlAMili 

«n.0QO 

?0 

Tnll«atoa4Bit«««i 

TWffl 

W 

OBNUAL  mrbuunoN 

At  o^oia,  osmabx  m  fatnaMr 

^<Nr 

An  t«a  */«<■«  li  ay  nk(  ■  la|il 

UfdCUm.                          ^^iiO^r. 

Pisrtdoa  fiv  Fidcnl  toona  Tu  ^>)y^^vf 

o^'^'^    ,        SN^fi^^ 

1 , 

„■  — 

L« 
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Schedule 
Real  cstite  mortgages  payabble 


Queen  City  Federal  Savings  &  Loan  $68. .  000  00 

Virginia,  Minnesota 

1st  Nationwide  Mortgage  Company  20.. .000  00 

P  O.  Box  7300 
Gaithersburg,  Maryland  20898 


1198 


QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 
SENATE  JUDICIARY  COMMITTEE 


I     BIOGRAPHICAL  INFORMATION 


Full  name. 

Colleen  McMahon 

SS#      273-46-3746 


Address:  List  current  place  of  residence  and  office  address(es) 


Office:  Supreme  Court,  New  York  County 

Criminal  Term:     Part  66 
1 1 1  Centre  Street 
New  York,  New  York      1 00 1 3 

Residence:        Bronxville,  New  York 


Date  and  place  of  birth. 

July  18,  1951 
Columbus,  Ohio 


4.         Marital  Status  (include.. .husband's  name).  List  spouse's  occupation,  employer's 
name  and  business  address. 


Married  on  May  16,  1981  to  Frank  Vincent  Sica,  who  is  Managing  Director  for 
Private  Equity  Investment  at  Soros  Fund  Management,  888  Seventh  Avenue,  33"* 
Floor,  New  York,  New  York  10106. 


1199 


5.   List  each  college  and  law  school  you  have  attended,  including  dates  of  attendance, 
degrees  received  and  dates  degrees  were  granted 

(a)  The  Ohio  State  University 
September  1969  -  June  1973 

BA  Summa  Cum  Laude  and  with  distinction  in  Political  Science    (June  1973) 
Class  Standing:  1st 

Other  Honors:  Phi  Beta  Kappa  and  numerous  academic  honors  and  awards. 

(b)  Harvard  Law  School 
September  1973  -  June  1976 

JD  Cum  Laude     (June  1976) 


6.  Employment  Record  List  (by  year)  all  business  or  professional  corporations,  companies, 
firms  or  other  enterprises,  partnerships,  institutions  and  organizations,  nonprofit  or  otherwise, 
including  firms,  with  which  you  were  connected  as  an  officer,  director,  partner,  proprietor  or 
employee  since  graduation  fi-om  college. 

(A)  Employment  History 


1.  Summer  1973: 


Behavorial  Sciences  Laboratory 
The  Ohio  State  University 
404-B  W.  1 1*  Street 
Columbus,  Ohio  43210 
Research  Assistant 


2.  Summer  1974:         Office  of  the  Judge  Advocate  General 

Department  of  the  Air  Force 

Summer  Intern  -  International  Law  Division 

3.  June- July  1975:       Paul  Weiss  Rifkind  Wharton  &  Garrison 

345  Park  Avenue 

New  York,  New  York  10022 

Summer  Associate 


4.  July- Aug.  1975: 


Hale  &  Dorr 
28  State  Street 
Boston,  MA  02109 
Summer  Associate 
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5.  Sept.  1976- 

Nov.  1979 


6.  Nov.  1979- 
Sept.  1980 


Paul  Weiss  Rifkind  Wharton  &  Garrison 

345  Park  Avenue 

New  York,  New  York  10022 

Attorney-Associate 


United  States  Mission  to  the  United  Nations 

866  U.  N.  Plaza 

New  York,  NY  10017 

Speechwriter/Special  Assistant  to  the  Hon.  Donald  F.  McHenry 

Permanent  Representative  of  the  United  States  to  the 

United  Nations 


7.  Sept.  1980- 
June  1995 


8.  July  1995- 
Current 


(B)  Other  Affiliations 
1.  1977- 1984 


2.  1978-1984 


3.  1978-1984 


Paul  Weiss  Rifkind  Wharton  &  Garrison 
1285  Avenue  of  the  Americas 
New  York,  NY  10019-6064 
Attorney  (Associate  Sept.  1980  -  Sept.  1984) 
(Partner  Sept.  1984  -  June  1995) 


Judge,  New  York  Court  of  Claims 

c/o  New  York  State  Supreme  Court 

Criminal  Term:  New  York  County 

11 1  Centre  Street 

New  York,  NY  10013 

Acting  Justice,  New  York  State  Supreme  Court 


Board  of  Directors  and  General  counsel 

Pentacle,  Inc. 

106  Franklin  Street 

New  York,  NY  10013 

Board  of  Directors 
Dance  Theatre  Workshop 
219  West  19*  Street 
New  York,  NY    10011 

Board  of  Directors 
Volunteer  Lawyers  for  the  Arts 
One  East  53""  Street 
New  York,  NY  10022 
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7.  Have  you  had  any  military  service?    If  so,  give  dates,  branch  of  service,  rank  or  rate, 
serial  number,  present  status,  and  type  of  discharge,  if  applicable. 

I  have  never  served  in  the  military. 


8    Honors  and  Awards:  List  all  Scholarships,  fellowships,  honorary  degrees  and  honor 
society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

Honor  Societies:  Phi  Beta  Kappa,  Pi  Sigma  Alpha  (Political  Science),  Mortar  Board  (Senior 
Women),  Chimes  (Junior  Women) 

Recipient  of  the  Ohio  State  University  Phi  Beta  Kappa  Scholarship  for  Senior  Research 


9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  have  been  a  member  and  give  titles  and  dates  of  any  office  which  you  have 
held  in  such  groups. 

New  York  County  Lawyers  Association    (1997  -  Present) 

Chair,  Committee  on  Changing  Trends  in  the  Profession  (1997  -  Present) 

New  York  State  Bar  Association    ( 1 987  -  1 990) 

Member,  House  of  Delegates  (1987-1990) 

Association  of  the  Bar  of  the  City  of  New  York  (1978-present) 
Chair,  Nominating  Committee       (1996) 
Chair,  Committee  on  Women  in  the  Profession      (1992  -  1995) 
Chair,  Committee  on  State  Courts  of  Superior  Jurisdiction      ( 1 984  - 1 987) 
Member,  Special  Committee  on  Judicial  Conduct    (1996  -  Present) 
Member,  Committee  on  Women  in  the  Profession   (1989  -  1992) 
Member,  Committee  on  State  Courts  of  Superior  Jurisdiction  ( 1 982  - 1 984) 
Member,  Council  on  Judicial  Administration     (1984  -  1987) 
Member,  Criminal  Justice  Council  (1984  -  1987) 

Member,  Committee  on  the  Judiciary      (1984  -  1987) 
Member,  Committee  on  the  Requirements  of  the  Court     (1984  -  1987) 
Member,  Nominating  Committee  (1986  -  1987) 

Member,  Committee  on  Membership      (1 987  - 1 989) 

American  Bar  Association      (1985(?)  -  Present) 
Section  on  Litigation 
Section  on  the  Judiciary 
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Federal  Bar  Council      (Mid  1980s -Present) 

Westchester  County  Bar  Association      (1987-  Present) 

American  Law  Institute       (1993  -  Present) 

American  Judicature  Society      (1993  -  Present) 

Jury  Reform  Guidebook  Advisory  Committee  (current) 

National  Association  of  Women  Judges    (1995  -  Present) 

American  Judges  Association    (1996  -  Present) 

Harvard  Law  School  Society  of  New  York    (1992  -  1995) 
Trustee  (1992-1994) 
Vice  President  ( 1 994- 1 995) 

Chair  of  the  Anti-Bias  Committee,  New  York  County 

Supreme  Court,  Criminal  Term   (June  1996  -  current) 

Second  Circuit  Gender  Bias  in  the  Courts  Task  Force  (1994) 

10.  List  all  organizations  to  which  you  belong  that  are  active  in  lobbying  before  public 
bodies. 

None 

Please  list  all  other  organizations  to  which  you  belong. 

Christ  Church,  Bronxville,  New  York     (1986  -  Present) 

Community  Service  Fellowship  of  Christ  Church     ( 1 989  -  1 998) 

Christ  Church  Choir       ( 1 99 1  -  Present) 

Critical  Differences  for  Women  (National  Association  of  The  Ohio  State 

University  Women)     (1992-   Present) 
Mortar  Board  National  Alumni  Council    (  1990  -  Present) 
The  Bridge  Fund  Advisory  Board    (1993  -  Present) 


1203 


1 1 .  Court  Admissions:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with  dates 
of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the  reason  for  any  lapse 
of  membership.  Give  the  same  information  for  administrative  bodies  which  require  special 
admission  to  practice. 

New  York  (1"  Dept):  April  25,  1977 

United  States  District  Court,  Southern  District  of  New  York  1977 

United  States  District  Court,  Eastern  District  of  New  York  1977 

United  States  Court  of  Appeals,  Second  Circuit  1 978 

United  States  Court  of  Appeals,  Fifth  Circuit  1985 

District  of  Columbia  Court  of  Appeals  1 985 

United  States  Supreme  Court  1980 

I  remain  registered  as  a  member  of  the  District  of  Columbia  Bar,  but  I  have  gone  on  inactive 
status  since  I  stopped  practicing  law  in  1995. 


12.  Published  Writings:  List  the  titles,  publisher  and  dates  of  books,  articles,  reports  or  other 
published  material  you  have  written  or  edited  Please  supply  one  copy  of  all  published  material  not 
readily  available  to  the  Committee.  Also,  please  supply  a  copy  of  all  speeches  by  you  on  the  issues 
involving  constitutional  law  or  legal  policy.  If  there  were  press  reports  about  the  speech,  and  they 
are  readily  available  to  you,  please  supply  them. 

PUBLICATIONS: 

Employment  Law  and  Related  Topics 

Foreword  to  "Glass  Ceilings  and  Open  Doors:  Women's  Advancement  in  the  Legal 
Profession,"  64  Fordham  Law  Rev.  (1995)  at  295 

"Recent  Developments  in  the  Law  of  Class  Action  Settlements,"  Paul,  Weiss,  Riikind, 
Wharton  &  Garrison  Client  Memo  Series,  June  1995 

"A  Report  on  the  Need  for,  Availability  and  Viability  of  Flexible  Work  Arrangements  in  the 
New  York  Legal  Community,"  Committee  on  Women  in  the  Profession,  The  Record  of  the 
Association  of  the  Bar  of  the  City  of  New  York,  Vol.  50,  No.  5  (June  1995),  p.  52  (edited 
only) 

"Report  of  the  Task  Force  on  Clergy  and  Sexual  Misconduct,"  Episcopal  Diocese  of  New 
York,  November  1993 

"Family  and  Medical  Leave  Act,"  Paul,  Weiss,  Rifkind,  Wharton  &  Garrison  Client  Memo 
Series,  May  1993  (with  Terri  James) 
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"Employment  Discrimination:  US  Law  in  an  International  Business  Arena,"  Corporate 
Counsel's  International  Adviser.  Issue  No  87,  August  1,  1992  (also  published  in  the  Paul, 
Weiss,  Rifkind,  Wharton  &  Garrison  Client  Memo  Series,  July  1991) 

"Americans  with  Disabilities  Act,"  Paul,  Weiss,  Rifkind,  Wharton  &  Garrison  Client  Memo 
Series,  July  1992  (with  Theodore  Haas) 

"Civil  Rights  Act  of  1991,"  Paul,  Weiss,  Rifkind,  Wharton  &  Garrison  Client  Memo  Series, 
January  1992  (also  published  in  New  York  Law  Journal,  January  24,  1992) 


Federal  Civil  Practice 

"Critics  Turn  Up  Heat  on  Proposed  Discovery  Rules,"  New  York  Law  Journal,  July  19,1 993 

"Analysis  of  Amendments  to  the  Federal  Rules  of  Civil  Procedure,"  (as  approved  by  the 
Judicial  Conference  and  forwarded  to  the  United  States  Supreme  Court),  paper  prepared  for 
ALI/ABA  Seminar  on  Developments  in  Federal  Civil  Practice,  January  21  -  22,  1993  (with 
Jordana  Schwartz) 

"Venue,"  Chapter  4  in  Federal  Civil  Procedure,  a  publication  of  The  New  York  State  Bar 
Association,  1993  (with  John  O'SuUivan)  (updated  1997  with  John  O'Sullivan  and  Roberto 
Finzi) 

State  Law 

"Legislature  Amends  Limitations  Period,"  New  York  Law  Journal,  February  10,  1997 

"The  Jury  Project:  A  Report  to  the  Chief  Judge  of  New  York,"  April  1994 

"Report  of  the  First  Judicial  District  Task  Force  on  Reducing  Litigation  Cost  and  Delay," 
February  1998  (edited  only) 

Art  Law 

"Art  as  Libel:  The  Case  of  Silberman  v.  Georges,"  Art  and  the  Law.  Vol.  IX,  No.  1  (1984) 
(with  Harriette  K.  Dorsen) 

"Choreography  and  Copyright,"  Art  and  the  Law.  Vol.  IH,  No.  8  (January  1978) 

Religion 

"Letting  God  Give  You  a  New  Heart,"  The  Episcopal  New  Yorker,  October/November 
1997,  p.  7 
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Speeches 

Keynote  Address,  Columbia  Women's  Alumni  Association,  Title:  "Three  Generations  of 
Woridng  Women:  Chances  and  Challenges,"  Spring  1996  (no  notes  or  copy  of  speech 
available) 

Association  of  the  Bar  of  the  City  of  New  York,  Seminar  on  How  to  File  a  Lawsuit:  New 
York  Civil  Practice.  Panelist,  Fall  1996  (delivered  extemporaneously;  no  written  notes 
available) 

ALU  ABA  Continuing  Legal  Education  Videotape  Series,  "Discovery  Strategies  Under  the 
Revised  Federal  Rules  of  Civil  Procedure,"  (with  the  Hon.  Richard  Dollinger  and  Richard 
Rosen,  Esq.),  Winter  1994  (no  notes  available;  I  have  a  copy  of  the  videotape) 

The  Woman  Advocate  H,  Prentice-Hall  Corporation  Seminar  (panelist),  topic:  Trial  Practice, 
Spring  1994  (I  commented  on  demonstrations  of  trial  techniques  by  woman  litigators;  no 
notes  available) 

Association  of  the  Bar  of  the  City  of  New  York:  Panel  Discussion  on  Developments  in  the 
Law  of  Sexual  Harassment,  Colleen  McMahon,  Moderator,  1994.  (as  moderator,  I  chaired 
the  panel  and  made  informal  and  summary  remarks;  I  did  not  enter  into  the  substantive 
discussion) 

The  Woman  Advocate  I,  Prentice-Hall  Corporation  Seminar  (panelist),  topic:  Trial  Practice, 
Spring  1993  (I  demonstrated  cross-examination  in  a  mock  trial;  no  notes  available) 

ALI/ABA  Seminar  on  Developments  in  Federal  Civil  Practice,  topic:  "Analysis  of 
Amendments  &  Federal  Rules  of  Civil  Procedure,"  January  1993  (see  paper  published 
simultaneously  and  listed  above) 

Federal  Bar  Council  Annual  Meeting  (Nevis,  British  West  Indies)  Panelist.  Topic:  Sexual 
Harassment  in  the  Legal  Workplace,  February  1992  (delivered  extemporaneously;  no  notes 
available) 

ALI/ABA  Seminar  on  Developments  in  the  Law  ofEmployment  Discrimination,  Los  Angeles, 
California.  Topic:  Developments  in  the  Law  ofEmployment  Discrimination.  June  (?)  1991 
(delivered  extemporaneously;  no  notes  available) 

The  Woman  Advocate  I,  Prentice-Hall  Corporation  Seminar  (panelist),  topic:  Trial  Practice, 
Spring  1993  (I  demonstrated  cross-examination  in  a  mock  trial;  no  notes  available) 

Association  of  the  Bar  of  the  City  of  New  York:  Panel  Discussion  on  Legal  Ethics  and  Trial 
Practice,  topic:  "The  Ethics  of  Witness  Preparation,"  (remarks  attached) 


53-708    99-39 
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Association  of  the  Bar  of  the  City  of  New  York;  Panel  Discussion  on  Developments  in  the 
Law  of  Sexual  Harassment,  Bettina  S.  Plevan,  Moderator,  May  24,  1990  (remarks  attached, 
reprinted  from  the  Record  of  the  Association  of  the  Bar  of  the  City  of  New  York,  Vol.  46, 
No.  7,  November  1991  (p.  728)) 

Securities  Industry  of  America  Annual  Meeting,  Palm  Springs,  California,  topic:  "Securities 
Class  Actions,"  spring  1990  (panelist,  delivered  extemporaneously;  no  notes  available) 

Yale  Law  School  Symposium  (panelist),  "The  Fair  Housing  Act  After  20  Years,"  Topic: 
Responses  to  Housing  Discrimination  and  Residential  Segregation:  Starrett  City  and  Other 
Race-Conscious  Methods  of  Achieving  Integration,  May  1988  (remarks  attached) 


Letters  to  the  Editor 

Letter  to  the  Editor,  New  York  Law  Journal  December  10, 1997 

Letter  to  the  Editor,  New  York  Law  Journal  March  5,  1996 

Letter  to  the  Editor,  New  York  Law  Journal  April  20,  1994 

Letter  to  the  Editor,  New  York  Law  Journal  October  9,  1992 

Letter  to  the  Editor,  Bronxville  Review  Press  Reporter  March  19,  1997 

Letter  to  the  Editor,  Bronxville  Review  Press  Reporter  February  26,  1997 

Copies  of  all  articles,  all  available  speeches  and  letters  are  attached  as  Exhibit  A. 


13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

I  am  in  excellent  health.  My  last  physical  examination  was  on  March  27,  1998. 


14.  State  (chronologically)  anyju(hcial  offices  you  have  held,  whether  such  position  was 
elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each  such  court. 

Judge,  New  York  Court  of  Claims    (Appointment  Title)  ( 1 995  -  Present) 

Acting  Justice,  New  York  State  Supreme  Court   (Assignment  Title)  (1995  -  Present) 

Appointed  (by  Governor  of  New  York)  and  confirmed  (by  New  York  State  Senate) 
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The  New  York  Court  of  Claims  is  a  court  of  general  jurisdiction  that  sits  throughout  the  State 
of  New  York.  By  State  statute,  judges  appointed  to  the  New  York  Court  of  Claims  may  be 
designated  by  the  Chief  Judge  of  the  State  of  New  York  as  Acting  Justices  of  the  State 
Supreme  Court,  the  court  of  general  jurisdiction  that  is  analogous  to  the  United  States 
District  Court.  I  have  been  so  designated,  and4  sit  in  Criminal  Term  in  New  York  County  and 
try  felony  cases.  I  also  handle  non-trial  civil  proceedings  brought  under  Articles  75 
(arbitration)  and  78  (actions  against  public  officers  and  bodies)  of  the  Civil  Practice  Law  and 
Rules. 


15  If  you  care  or  have  been  a  judge,  provide:  (I)  citations  for  the  ten  most  significant 
opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all  appellate  opinions  where 
your  decisions  were  reversed  or  where  your  judgment  was  affirmed  with  significant  criticism  of  your 
substantive  or  procedural  rulings;  and  (3)  citations  for  significant  opinions  on  federal  or  state 
constitutional  issues,  together  with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any 
of  the  opinions  listed  were  not  officially  reported,  please  provide  copies  of  the  opinions. 


(1)  Citations  to  ten  most  significant  decisions  (citations  to  NYLJ  are  to  decisions 
published  in  the  New  York  Law  Journal: 

People  V.  Cesar  Alfonso         Decided  March  29,  1996 
PubUshed:    NYU       4/12/96      P.  26,  Col.  5M 

People  V.  Anonymous  Decided  May  17,  1996 

Published.     NYU     6/5/96      P.  26,  Col.  4 

People  V.  Grantlev  Hunte.  Garth  Robinson  &  Shervl  Dowling 

Decided  December  14,  1995 
Reported:  168  NCsc.  2d  466,  637  NY  Supp  2d  996  (Sup.  Ct.  NY  Co.  1995) 

People  V.  Erick  Rivera.  Jean  Rivera  and  Adalberto  Rodriguez 

Decided  September  24,  1996 
Published:    NYU  10/3/96     P.  24,  Col.  6 

People  V.  Harry  Morales         Decided  November  25,  1997  and 

Corrected  Decision  December  9,  1997 
PubUshed:    NYU    12/8/97      P.  30,  Col.  4 

People  V.  David  Weil     '         Decided  May  24,  1996 
PubUshed:  NYU     6/6/96,     P.  31,  Col.  4B 
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People  V  William  White  Decided  May  30,  1996 

Published:   169  Misc.  2d  295, 645  NY  Supp.  2d  733  (Sup.  Ct.  NYCo.  1996) 

Charles  McQuillan  v.  Stephen  Berliner  Decided  September  4,  1997 

Published:     NYU    9/12/97     P.  26,  Col.  4 

Olde  Discount  Corp..  et  al.  v.  Arthur  &  Marilyn  Dartlev. 

Decided   November  20,  1997 
PubUshed:     NYLJ       12/12/97     P.  26,  Col.  6 

Application  of  Jessica  Rose  v.  Scan  Enterprises  Corp. 

Decided  Augyst  5,  1997 
PubUshed:    NYU    8/18/97    P.  27,  Col.  4 


Copies  of  all  the  above  opinions  are  attached  as  Exhibit  B. 

(2)  I  have  not  been  reversed  or  subjected  to  significant  criticism. 

(3)  The  above  ten  opinions  include  all  those  where  federal  or  state  constitutional 
issues  were  arguably  implicated. 


16.  State  (chronologically)  any  public  office  you  have  held,  other  than  judicial  offices, 
including  the  terms  of  service  and  whether  such  positions  were  elected  or  cq)pointed  State 
(chronologically)  any  unsuccessful  candidacies  for  elective  public  office. 

I  have  not  held  any  public  ofiBce  or  run  unsuccessfully  for  public  ofiBce. 


\1 .  Legal  Career: 

(A)  Describe  chronologically  your  law  practice  and  experience  after  your  graduation  from 
law  school  and  until  you  became  a  judge,  including: 

1.  Whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the  judge,  the  court, 
and  the  dates  of  the  period  you  were  a  clerk. 

I  have  never  clerked  for  a  judge. 

2.  Whether  you  practiced  alone;  and  if  so,  the  addresses  and  the  dates. 

I  have  never  practiced  alone. 


1209 


3.  The  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the  nature  of  your 
connection  with  each. 

(1)       Paul  Weiss,  Rifkind,  Wharton  &  Garrison      (General  Practice) 
1285  Avenue  of  the  Americas 
New  York,  New  York     1 00 1 9-6064 

Associate:        September  1976  -  November  1979  and 
September  1980  -    September  1984 

Partner:  October  1984  -  June  1995 


(2)       Judge,  New  York  Court  of  Claims 
Acting  Justice,  New  York  State 
Supreme  Court 
1 1 1  Centre  Street 
New  York,  New  York    10013 

July  1995  -    Current 

Presiding  Justice  in  Part  66,  Criminal  Term  of  Supreme  Court,  New  York 
County 


(B)       1.  What  has  been  the  general  character  of  your  law  practice,  dividing  it  into  periods 
with  dates  if  its  character  changed  over  the  years. 

I  practiced  as  a  litigator  throughout  my  years  at  the  Bar.  I  did  civil  litigation  of  all 
sorts.  I  have  handled  cases  in  the  following  areas  (among  others):  contracts, 
commercial  landlord/tenant,  securities  fraud,  copyright  and  trademark,  general 
commercial  disputes  and  employment  discrimination.  In  addition,  beginning  in  1 990, 
I  engaged  in  a  great  deal  of  litigation  prevention  by  serving  as  an  advisor  to  corporate 
employers  on  employment  discrimination  and  pension  issues. 


2.  Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in  which  you 

specialized 

My  clients  were  typically  large  Corporations,  although  I  represented  individuals  and 
non-profit  organizations  as  well.  I  worked  more  heavily  in  the  areas  of  securities  and 
general  commercial  law  in  the  1980s  and  employment  discrimination  in  the  1990s. 
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(C)       1.  Did  you  appear  in  court  regularly,  occasionally  or  not  at  all?   If  the  frequency 
or  your  appearances  in  court  varied,  describe  each  such  variance,  giving  dates. 

Occasionally  - 1  appeared  as  counsel  of  record  in  most  of  my  matters  whenever  court 
appearances  were  required,  but,  as  with  most  large  firms,  we  did  not  handle  a 
"volume  practice"  that  required  daily  presence  in  court. 

I  had  many  more  trials  and  court  appearances  prior  to  1989,  when  I  took  a  ten  month 
leave  of  absence  after  the  birth  of  my  third  child.  I  did  a  substantial  amount  of 
commercial  landlord/tenant  work,  especially  for  the  South  Street  Seaport  Limited 
Partnership  (The  Rouse  Company)  and  South  Ferry  Building  Corporation.  These 
cases  involved  frequent  appearances  in  the  Civil  Court  on  evictions  and  in  State 
Supreme  Court  on  Yellowstone  injunction  applications  and  in  fi-audulent  inducement 
actions.  I  handled  numerous  preliminary  injunction  applications;  only  one  case  (South 
Street  Seaport  Ltd.  Partnership  v.  Bahr's  Restaurant  Corp.  et.al.)  actually  went  to 
trial.  I  also  worked  on  significant  number  of  corporate  takeovers  during  this  "deal" 
boom  period  These  included  Pennzoil/Texaco,  APL  Johnson  Controls  and 
Consolidated  Gold  Fields/Newmont  Mining/Minorco.  Most  of  these  cases  were 
litigated  in  the  Delaware  Court  of  Chancery  and  the  Southern  District  of  New  York. 
I  tried  two  significant  federal  cases  during  this  period,  one  in  the  area  of  employment 
law  and  the  other  in  the  securities  field;  my  clients  prevailed  in  both  matters,  and  the 
Second  Circuit  aflBrmed. 

From  1990  to  1995,  my  practice  was  entirely  civil.  As  was  always  the  case,  my 
matters  ran  the  gamut,  but  I  handled  much  more  employment  litigation  during  this 
period  (as  that  became  a  "growth"  field)  and  did  much  less  securities  law  due  to  the 
decline  in  major  corporate  transactions.  I  also  developed  an  extensive  practice  as  an 
adviser  to  employers  on  employment  law  issues;  as  a  result,  my  practice  became  less 
court-oriented  and  more  in  the  nature  of  litigation  prevention.  To  the  dehght  of  my 
clients,  only  two  of  my  employment  cases  went  to  trial  (an  administrative  hearing  and 
an  arbitration).  Through  my  work  with  the  Episcopal  Diocese  of  New  York,  I 
became  a  recognized  authority  on  the  civil  and  canonical  aspects  of  sexual  harassment 
and  misconduct  in  religious  institutions  and  by  clergy.  I  continued  to  handle  large 
commercial  disputes;  my  last  trial  before  ascending  the  bench  was  a  breach  of  contract 
case  involving  a  "busted"  trade  in  the  petroleum  trading  industry.  When  I  left  private 
practice,  I  was  trying  to  prevent  the  termination  of  a  commercial  lease  between  the 
City  of  New  York  and  the  developer  of  a  major  Brooklyn  redevelopment  project. 
I  was  also  working  on  copyright  infiingement  litigation  brought  by  ASCAP  against 
over  fifty  cable  system  operators  nationwide. 
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2.  What  percentage  of  these  appearances  was  in: 


1.  Federal  courts  50% 

2.  State  courts  of  record  40% 

3.  Other  courts  (arbitrations,  agencies)    10% 


3.  What  percentage  of  your  litigation  was: 

4.  Civil  99% 

5.  Criminal  1% 


4.  State  the  number  of  cases  you  tried  to  verdict  or  judgment  (rather  than  settled)  in 
courts  of  record,  indicating  whether  you  were  sole  counsel,  chief  counsel,  or  associate  counsel 

6  court  of  record  cases  tried  to  verdict  of  judgment  in  which  I  was  sole  or 
chief  trial  counsel. 

2  cases  tried  to  verdict  in  which  I  was  associate  counsel. 

2  cases  in  which  preliminary  injunction  hearings  were  tried  to  decision,  both 
as  associate  counsel. 

2  court  of  record  cases  settled  after  substantial  periods  on  trial;  in  both  I  was 
chief  trial  counsel. 

I  have  also  been  chief  counsel  at  three  arbitrations  or  administrative  hearings 
that  went  to  trial.  Two  were  tried  to  decision;  the  third  settled  after  I  cross- 
examined  the  complainant.  . 


5.  What  percentage  of  these  trials  was: 

Jury  Three  jury  trials  (20%) 

Non-Jury  The  rest  (80%) 
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18.  Describe  ten  of  the  most  significant  litigated  matters  which  you  personally  hcmdledand 
give  the  citations,  if  the  cases  were  reported.  Give  a  capsule  summary  of  the  substance  of  each 
case,  and  a  succinct  statement  of  what  you  believe  to  be  the  particular  significance  of  the  cases. 
Identify  the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of  the  case.  A  Iso  state  as  to  each  case  a)  the 
dales  of  the  trial  period  or  periods,  b)  the  name  of  the  court  and  the  name-of  the  judge  before 
whom  the  case  was  tried,  andc)  the  individual  name,  address  and  telephone  numbers  of  co-counsel 
and  of  counsel  for  each  of  the  other  parties. 


1  January  1 994  BAII  Banking  Corporation  v.  Northville  Industries  Corp. 

Supreme  Court,  Suffolk  County   (Trial)  (10622/87) 
Judgment  aflPd  232  AD.  2d  349  (2d  Dept.  1996),  Iv  denied  89  NY2d  807  (1997) 

Judge:  Alan  D.  Oshrin 

Opponents:  Robert  Crimmins,  Esq.  (Trial  Counsel) 

209  West  Main  Street 
Riverhead,  New  York      1 1 90 1 
516-369-8448 


Joseph  Spain,  Esq.  (Pre-trial  and  Appellate  Counsel)  (Ret) 

Rogers  &  Wells 

200  Park  Avenue 

New  York,  New  York      1 0 1 66 

212-878-8000 

(Associate  on  Case:  Chul  Pak,  still  with  firm) 

Nature  of  Case:  Jury  Trial  followed  by  appeal  (I  went  on  the  bench  after 

briefing  and  before  argument  in  the  Second  Department) 
This  case  was  brought  by  a  lending  bank  against  an 
international  petroleum  trading  corporation  for  alleged 
breach  of  contact  and  negligent  misrepresentation  arising 
out  of  a  'busted"  petroleum  fiitures  trade.  The  significant 
issues  included  whether  the  defendant,  trading 
corporation  (my  client)  actually  entered  into  a  contract, 
whether  plaintiff  substantially  performed  within  the 
meaning  of  the  Uniform  Commercial  Code,  and  whether 
the  contract  was  void  because  the  allegedly  independent 
broker  was  in  fact  the  owner  of  the  contra  party  to  the 
trade.  The  jury  found  for  my  client.  The  verdict  was 
afBrmed  by  the  Appellate  Division.  I  tried  the  case  with 
a  younger  lawyer  (Maria  VuUo,  now  a  partner  at  Paul 
Weiss)  and  was  the  principal  author  of  the  intermediate 
appellate  brief 
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2  April  1993  Anne  C  Jones  v  Oilman  Paper  Co 

New  York  City  Commission  on  Human  Rights  (06096365-EP) 


Administrative  Judge: 


Steven  Presberg 
Hearings  Division 
Commission  on  Human  Rights 
52  Duane  Street,  6th  Floor 
New  York,  New  York    10007 


c/o  Laufer,  Halberstam  &  Karish 

One  Liberty  Plaza 

165  Broadway 

New  York,  New  York    10006 

212-267-0600 

Opponent:  Lizabeth  Schalet,  Esq. 

New  York  City  Commission  on  Human  Rights 
40  Rector  Street 
New  York,  New  York     1 0006 
212-306-7560 

(Attorney  is  no  longer  with  agency  and  not  listed  in 
Martindale  Hubbell) 

Nature  of  Case:  Administrative  Hearing 

Employment  Discrimination 

Case  brought  under  the  New  York  City  Human  Rights 
Law.  The  complainant,  Jones,  alleged  that  she  had  been 
discriminated  against  in  the  severance  package  offered  to 
her  when  the  company  moved  its  operations  from  New 
York  to  Georgia.  The  case  settled  on  terms  favorable  to 
my  client  (Oilman)  after  complainant  testified  at  the 
hearing. 


3.  October  1992  John  Maisano  v.  Revlon.  Inc. 

American  Arbitration  Association   (13T116  01323  91) 


Chair  of  Arbitral  Panel: 


Kenneth  L  Schacter,  Esq. 

Richards  &  O'Neill 

885  Third  Avenue 

New  York,  New  York    10022 

212-207-1200 


Opponent: 


Frank  Franzino,  Esq. 
Franzino  &  Rosenberg 
300  East  42"*  Street 
New  York,  New  York 
212-972-7878 


10017 
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Nature  of  Case; 


Commercial  Arbitration 

The  case  involved  my  client  (Revlon's)  alleged 
breach  of  an  executive's  employment  contract 
concerning  payments  under  a  termination 
agreement.  The  complainant  claimed  he  was 
entitled  to  certain  moneys;  Revlon  claimed  that 
such  payments  were  not  contemplated  by  the 
contract  and  were  barred  by  ERISA.  I  tried  the 
case.   The  arbitrators  found  for  the  complainant. 


4.  February  1988         Mary  Mayer  v.  Chesapeake  Insurance  Co..  et.al. 

United  States  District  Court  for  the  Southern  District  of  New  York  (85 
Civ. 7958)  -  877  F.  2D  11 54  (2d  Cir.  1989) 

United  States  Court  of  Appeals  for  the  Second  Circuit  (Docket  No.  88-7905)- 
698  F.  Supp  52  (SONY  1988) 


Judge: 


John  F.  Keenan  (Trial) 

Kearse  and  Winter,  CJJ,  and  Sweet,  DJ  (Appeal) 


Opponent:  Richard  Meyer,  Esq. 

Nfilberg,  Weiss,  Bershad,  Hynes  &  Lerach 

One  Pennsylvania  Plaza 

New  York,  New  Yoric    10119-0165 

212-594-5300 


Nature  of  Case: 


Bench  trial  followed  by  appeal  - 
Securities  Law 


This  was  the  last  major  reported  case  under  §  16(b)  of  the 
Securities  and  Exchange  Act  of  1934  prior  to  its  being 
amended,  and  there  are  those  who  think  that  our  victory 
on  behalf  of  defendants  Chesapeake  Insurance  Company 
and  related  companies  was  instrumental  in  bringing  about 
that  amendment.  A  shareholder  brought  an  action  to 
recover  short  swing  profits  on  behalf  of  issuer,  alleging 
that  certain  afiSliates  of  the  issuer  had  beneficial 
ownership  of  the  stock  and  also  that  the  corporation's 
CEO  was  an  insider  and  was  liable  for  those  profits.  I 
tried  the  case  and  argued  the  appeal. 
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5.  December  1986       Becor  Western  Corporation  v.  Greenville  Steel  Car  Company 

United  States  District  Court  for  the  Western  District  ofPennsylvania  85  Civ.  1 740 


Judge: 


Gerald  Weber   (Deceased) 


Opponent: 


Nature  of  Case: 


Edward  Schmidt,  Jr. 

Rose,  Schmidt,  Hasley  &  DiSalle 

900  Oliver  Building 

Pittsburgh,  PA.      15222 

412-434-8600 

(Note:  This  attorney  is  no  longer  with  the  firm.  There  is 

an    Edward    Schmidt    (sole    practitioner)    listed    in 

Martindale's  at  159  Washington  Street,  Pittsburgh,  with 

no  phone  number;  he  looks  to  be  about  the  right  age.) 

Jury  Trial 

Breach  of  Contract 


In  this  case,  my  client,  defendant  Greenville,  allegedly 
breached  a  contract  to  purchase  raikoad  hopper  cars. 
This  was  one  of  a  number  of  similar  cases  brought  after 
the  highly  speculative  market  for  rail  cars  collapsed;  this 
particular  case  was  tried  after  an  economic  necessity 
defense  by  other  customers  had  been  rejected  by  a 
Federal  appeals  court.  The  plaintiff  prevailed  after  a  jury 
trial,  but  the  verdict  was  only  40%  of  the  amount  sought. 


6.  July  1986  South  Street  Seaport  Ltd  PartnersWp 

93  South  Street  Seaport  Corporation 
Supreme  Court,  New  York  County 


V.  Bahr's  Restaurant  Corp.  and 


Index  No.  12166/86 


Judge: 
Opponents: 


Hyman  Kom      (Deceased  ) 


Joseph  Chase,  Esq.      (Deceased  or  Retired) 
Hall,  Dickler,  Lawler,  Kent  &  Friedman 
4S0  Park  Avenue 
New  York,  New  York      1 0022 

Noel  Dennis,  Esq. 

233  Broadway,  27*  Floor 

New  Yoric,  New  York     10279 

212-385-1185 
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Nature  of  Case:  Bench  Trial  (Settled  after  5  days  of  testimony) 

Private  Nuisance  (Commercial  Landlord  -  Tenant) 

This  was  the  first  public  nuisance  case  brought  in  New 
York  City  in  many  years.  It  involved  the  condition 
created  by  the  "party"  atmosphere  in  the  streets  at  the 
South  Street  Seaport,  where  thousands  of  young 
professionals  gathered  to  drink  on  Thursday  and  Friday 
nights.  I  represented  the  Rouse  Company  and  its  wholly- 
owned  affiliates,  landlord  South  Street  Seaport  Ltd 
Partnership.  After  a  most  extraordinary  trial,  involving 
a  dozen  or  so  colorfiil  witnesses,  the  defendants  (bars  that 
served  alcohol  in  or  adjacent  to  the  demapped  streets) 
agreed  to  new  lease  terms  that  substantially  curtailed  their 
on-street  activities.  The  nuisance  then  abated.  I  tried  the 
case  with  assistance  of  a  younger  lawyer. 


7.  July  1985  Sheehan  v.  Purolator  Courier  Corp. 

United  States  District  Court  for  the  Eastern  District  ofNew  York  (82  Civ.  0438) 
United  States  Court  of  Appeal  for  the  Second  Circuit  (Appeal) 


Judge: 


Opponent: 


r  Leo  Glasser  (Trial)--  102  F.R.D.  641  (EDNY  1984) 
Timbers,  Meskill  and  Kearse,  CJJ  (Appeal)  -  839  F  2d 
99  (2d  Cir.  1988) 

Judith  P.  Vladeck 

Vladeck,  Waldman,  Elias  &  Engelhardt 

1501  Broadway 

New  York,  New  York 

212-354-8330 


Nature  of  Case:  Bench  trial  followed  by  appeal 

Employment  Discrimination 

This  Title  Vn  case  involved  allegations  of  sex 
discrimination  at  a  major  trucking  company.  It  was 
brought  by  three  women,  representing  line  personnel,  the 
Legal  Department  and  Administration.  I  represented  the 
corporate  defendant.  The  opinion  denying  class 
certification  (an  issue  I  briefed  and  argued)  has  often  been 
cited  in  subsequent  opinions  and  law  journals.  After 
settling  with  the  line  representative,  I  tried  the  case  to  a 
favorable  verdict  against  the  other  two  plaintiffs  and 
argued  the  appeal  in  the  Second  Circuit,  where  the 
verdict  was  aflBrmed. 
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8.  November  1982       Emery  Roth  &  Sons  v.  National  Kinney  Corp. 

Supreme  Court,  New  York  County    (Obtaining  index  number) 

Judge:  Arnold  G.  Fraiman       (Deceased) 

Co-Counsel:  Constance  Royster  - 

Cooper,  Liebowitz,  Royster  &  Wright 
Tarrytown  -  Elmsford  Center 
Three  West  Main  Street 
Elmsford,  New  York     1 0523 
914-347-5555  (H) 
203-431-6652(0) 

Richard  Godosky 

Damashak,  Godosky  &  Gentile 

35  Worth  Street 

New  York,  New  York     1 00 1 3 

212-431-0060 


Opponent: 


Michael  A.  Lacher 

Lacher  &  Loyell-Taylor 

70  Lexington  Avenue 

New  York,  New  York     10021 

212-319-0060 


Jill  C.  Lesser 

Boies  and  Lazarus,  LLP 

41  East  57*  Street 

New  York,  New  York  10022 

212-223-1177 


Nature  of  Case:  Jury  Trial    (Settled  before  appeal) 

Commercial  Landlord  -  Tenant 
This  was  a  classic  breach  of  lease  case  involving  a  well- 
known  tenant  in  a  major  New  York  City  oflBce  building. 
The  tenant  alleged  that  it  had  been  constructively  evicted 
from  its  premises  due  to  landlord's  conduct;  my  client, 
the  landlord,  counterclaimed  for  rent.  I  tried  the  case 
with  a  younger  lawyer  Ms.  Royster.  The  jury  not  only 
threw  out  the  complaint  but  awarded  my  client  $850,000 
in  damages  on  counterclaims.  There  were  years  of  motion 
practice  and  interlocutory  appeals  prior  to  the  trial. 
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9.  1991 


Morse  v.  Weinearten 

United  States  District  Court  of  the  Southern  District  ofNew  York  (91  Civ.3893) 


Judge: 


Morris  Lasker    (U.S.  Dist.  Court,  Boston,  MA) 


Opponent:  Stuart  D.  Wechsler 

Wechslner  Skimick  Harwood  Halebian  &  Fetter 

555  Madison  Avenue 

New  York,  New  York      1 0022 

212-934-7400 

Nature  of  Case:  I  briefed,  argued  and  won  dismissal  of  a  civil  class  action 

(securities  fraud)  complaint  against  Michael  Milken  — 
the  first  case  against  Milken  (and  one  of  the  few)  to  be  so 
dismissed.  It  involves  allegations  that  the  stock  price  in 
certain  corporate  takeovers  was  affected  by  Milken's 
allegedly  fraudulent  practices. 


10.   1992  In  Re:  Jerrold  &  Bemice  Lieberman 

United  States  Bankruptcy  Court  of  the  Eastern  District  of  New  York  (890- 
81045-20) 

Judge:  Robert  J.  Hall     (EDNY)    (Retired) 

Opponents:  George  Weisz  (Trustee  in  Bankruptcy) 

Thomas  Maloney  (Counsel  to  the  Trustee) 

Cleary,  Gottlieb,  Stein  &  Hamilton 

One  Liberty  Plaza 

New  York,  New  York      1 0006 

212-225-2000 

Stephen  Mendelsohn 

Meltzer,  Lippe,  Goldstein,  Wolfe, 

Schilissel  &  Sazer,  P.C. 

190  Willis  Avenue 

Mineola,  New  York    11501 

516-747-0300 


Nature  of  Case:  I  briefed,  argued  and  won  a  motion  for  summary 

judgement  dismissing  fraud  and  contract  claims  brought 
by  private  creditors  against  the  wife  of  a  bankruptcy 
Long  Island  developer,  on  the  ground  that  she  could  not 
be  held  liable  for  her  husband's  business  debts.  I  then 
settled  the  case  with  the  trustee  in  bankruptcy. 
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Because  many  of  these  matters  are  more  than  five  years  old,  I  am  attaching  the  names  and  addresses  of 
members  of  the  Bar  who  observed  me  during  the  last  few  years  of  my  practice  or  on  the  bench. 


George  J.  Wade,  Esq. 
Shearman  &  Sterling 
599  Lexington  Avenue 
New  York,  New  York    10021 


212-848-4190 


Robert  Barron,  Esq. 

Cravatt,  Swaine  &  Moore 

Worldwide  Plaza 

825  Eight  Avenue 

New  York,  New  York     1001 9-74 1 5 


212-474-1000 


Bettina  A.  Plevan 
Proskauer,  Rose 
1585  Broadway 
New  York,  New  York 


10036 


212-969-3065 


Paul  A.  Victor,  Esq. 

Flora  Edwards,  Esq. 

Dublirer,  Haydon,  Straci  &  Victor 

17  Battery  Place 

Suite  610 

New  York,  New  York    10004 


212-310-8000 
212-943-0880 


Howard  R.  Meyer,  Esq. 

20  Vesey  Street 

New  York,  New  York    10013 


212-406-9700 


Richard  Plansky,  Esq. 

New  York  County  District  Attorney's  OfiSce 

1  Hogan  Place 

New  York,  New  York     1 00 1 3 


212-335-4007 


Robert  JafFee,  Esq. 
150  Nassau  Street 
Suite  1805 
New  York,  New  York 


212-227-1357 
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Franklyn  Gould,  Esq. 

233  Broadway 

New  York,  New  York 


212-267-2600 
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Steven  J  Homstein,  Esq.  212-941-7100 

Horastein,  Palumbo  &  Keith 

350  Broadway 

Suite  1201 

New  York,  New  York 

Osvaldo  Gonzalez  212-334-9600 

401  Broadway 

New  York,  New  York  10013 

Ruby  Ann  Mages  212-335-9391 

New  York  County  District  Attorney's  OflBce 

One  Hogan  Place 

New  York,  New  York  10013 

Linda  Fairstein  212-33  5-9076 

New  York  County  District  Attorney's  Office 

One  Hogan  Place 

New  York,  New  York  10013 


19.  Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued,  including 
significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did  not  involve  litigation. 
Describe  the  nature  of  your  participation  in  this  question,  please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been  waived). 

(A)  In  1 993, 1  was  asked  by  Judith  Kaye,  Chief  Judge  of  New  York,  to  chair  The  Jury  Project, 
a  project  intended  to  reform  jury  service  in  New  York  State.  I  organized  the  work  of  the  task  force, 
selected  areas  for  inquiry,  set  public  hearings  and  authored  90%  or  more  of  the  final  report,  which 
garnered  substantial  praise  fi-om  the  press,  the  Bar,  the  Governor  and  the  Legislature.  Most  of  our 
recommendations  were  adopted,  as  New  York  implemented  its  most  far-reaching  jury  reform  program 
in  almost  a  century.  As  a  result  of  this  work,  I  was  recently  asked  to  serve  on  a  committee  of  the 
American  Judicature  society  that  will  develop  a  guidebook  for  states  wishing  to  embark  on  a  jury  reform 
program. 

(B)  For  three  years,  I  served  as  Vice  Chancellor  of  the  Episcopal  Diocese  of  New  York.  By 
canon,  the  chancellors  of  the  Diocese  serve  as  personal  counsel  to  the  Bishop  of  New  York.  I  was 
selected  for  this  position  because  of  my  familiarity  with  employment  law  generally  and  with  the  issue  of 
sexual  misconduct  by  professional  specifically.  I  had  previously  served  on  the  Diocesan  Committee  that 
examined  this  issue  and  devised  our  Diocesan  policy  statement;  I  was  the  principal  author  of  the 
Committee's  widely  circulated  report.  While  Vice  Chancellor,  1  advised  the  Bishop  of  New  York  on 
a  number  of  sensitive  matters  involving  allegations  of  sexual  misconduct  by  Episcopal  clergy  against 
women  and  children.  The  details  of  these  representations  are,  of  course,  protected  by  privilege.  I  also 
substantially  rewrote  portions  of  the  Canons  of  the  Diocese  of  New  York  and  helped  start  a  group  of 
attorneys  who  are  trying  to  rewrite  Article  3  of  the  New  York  State  Religious  Corporations  Law 
(relating  to  the  Episcopal  Church)  to  bring  it  into  conformity  with  modem  church  law  and  practice.  I 
have  lectured  widely  on  the  subjects  of  sexual  misconduct,  canon  law  and  civil  law  as  it  ic!'<tes  to 
religious  institutions,  throughout  the  Diocese  of  New  York  and  at  the  Episcopal  Divinity  School  in 
Cambridge,  MA  and  General  Theological  Seminary  in  New  York  City. 
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(C)  I  served  as  a  member  of,  and  then  chaired,  the  Committee  on  Women  in  the  Profession  of 
the  Association  of  the  Bar  of  the  City  of  New  York.  As  a  member  of  the  Committee,  I  authored  a  study 
proposal  for  a  report  on  the  glass  ceiling  in  the  legal  profession  in  New  York  city,  focusing  specifically 
on  large  law  firms.  The  Committee  raised  the  money  to  fund  the  study  and  hired  Dr.  Cynthia  Fuchs 
Epstein,  Distinguished  Professor  of  Sociology  at  City  College  of  New  York  and  author  of  the  seminal 
work  Women  in  Law,  to  carry  out  the  study  Her  report,  which  analyzed  barriers  to  the  advancement 
of  women  at  large  law  firms,  was  published  in  the  Fordham  Law  Review  in  1995. 1  wrote  the  Foreword 
to  the  Report.  (A  copy  of  this  Foreword  is  included  in  Exhibit  A).  While  Chair  of  this  Committee,  I  also 
convened  a  breakfast  "network"  group  of  women  lawyers  who  were  partners  at  law  firms  or  General 
counsel  or  high-ranking  Associate  General  counsel  at  major  corporations  in  the  metropolitan  area  This 
was  the  first  such  effort  among  highly  successful  women  lawyers  in  New  York  City. 

(D)  On  behalf  of  the  American  Law  Institute/ American  Bar  Association's  Continuing  Education 
Program,  I  made  a  videotape  (with  Federal  Magistrate  Michael  DoUinger  and  Richard  Rosen,  Esq.) 
concerning  changes  in  the  Federal  Rules  of  Civil  Procedure  relating  to  pre-trial  discovery.  A  copy  of  the 
video  is  enclosed;  others  can  be  obtained  by  contacting  ALU  ABA  at  4025  Chestnut  Street,  Philadelphia, 
PA  1 9 1 04-3  099. 1  also  lectured  on  this  subject  at  several  ALU  ABA  continuing  Legal  Education  courses; 
my  notes  are  included  in  Exhibit  A  among  my  other  published  writings. 

(E)  A  complete  list  of  my  various  Bar  Association  committee  affiliations  appears  in  response  to 
Question  9  above.  Many  years  ago,  as  Chair  of  the  Committee  on  State  Courts  of  Superior  Jurisdiction, 
I  released  and  publicly  defended  a  report  of  the  Committee  (prepared  during  the  tenure  of  my 
predecessor)  that  proposed  an  Individual  Assignment  Structure  for  case  management  for  our  State 
courts  (published  in  the  Record  of  the  Association  at  Vol.  40,  No.  2,  March  1985).  I  also  chaired  the 
subcommittee  that  drafted  a  report  opposing  (on  financial  grounds)  the  creation  of  a  new  appellate  court 
in  New  York  State  (this  report  was  not  published).  I  have  continued  to  study  issues  relating  to  case 
management  and  recently  served  (at  the  request  of  Chief  Judge  Kaye)  on  the  Committee  to  Study  Civil 
Litigation  Cost  and  Delay  Reductions  for  New  York's  First  Judicial  Department  (Manhattan  and  the 
Bronx)  A  copy  of  the  Task  Force  Report,  which  I  did  not  write,  is  included  with  my  other  written 
materials.  I  am  currently  a  member  of  a  Special  Committee  of  the  Association  of  the  Bar  of  the  State 
of  new  York  that  is  studying  ways  to  improve  the  judicial  disciplinary  system  in  both  the  State  and 
Federal  courts. 
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n,     FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST 


List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  defrrred  income 
arrangements,  stock  options,  uncompleted  contracts  and  other  futures  benefits  which  you 
expect  to  derive  from  previous  business  relationship,  professional  services,  firm 
memberships,  former  employers,  clients  or  customers.  Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial  or  business  interest 

Under  the  Paul  Weiss  partnership  agreement,  a  departing  partner  is  paid  "assured  severance" 
in  lieu  of  retaining  any  interest  in  the  Firm's  work-in-progress.  The  amount  of  my  assured 
severance  was  calculated  at  125%  of  the  average  of  my  1992,  1993  and  1994  income  from  the 
Firm.  The  amount  was  liquidated  upon  my  departure  from  the  Firm  and  is  paid  to  me  at  the 
rate  of  $3 1,640  per  quarter  for  five  years.    The  payout  will  be  complete  on  June  23,  2000. 

Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure  you 
will  follow  in  determining  those  areas  of  concern.  Identify  the  categories  of  litigation  and 
financial  arrangements  that  are  likely  to  present  potential  conflicts  of  interest  during  your 
initial  service  in  the  position  to  which  you  have  been  nominated. 

I  will  recuse  myself  from  any  matter  that  involves  an  actual  conflict  of  interest  or  an 
appearance  of  a  conflict.  I  will  not  sit  on  any  matter  involving  my  former  Firm  for  an 
appropriate  period  of  time.  I  will  not  sit  on  matters  involving  certain  former  clients  until  at 
least  the  year  2000,  which  is  five  years  after  I  left  the  firm.  With  respect  to  certain  former 
clients,  I  will  recuse  myself  permanently.  I  will  not  sit  on  matters  involving  George  Soros  or 
Soros  Funds  Management  (of  which  my  husband  is  an  Managing  Director)  or  any  affiliated 
enterprise.  In  addition,  will  be  unable  to  sit  on  matters  involving  Morgan  Stanley  Dean  Witter 
&  Co.,  my  husband's  former  employer,  until  his  deferred  compensation  has  been  fiiUy  paid  out, 
which  will  not  occur  until  the  year  2003.  I  will  keep  myself  sufficiently  appraised  of  the 
financial  affairs  of  myself  and  my  husband  and  children  so  I  am  aware  of  any  enterprises  in 
which  we  have  financial  interests,  and  I  will  disqualify  myself  from  sitting  on  such  matters  in 
accordance  with  the  Guidelines  of  the  Code  of  Judicial  Conduct. 

Do  you  have  any  plans,  commitments  or  arrangements  to  pursue  outside  employment,  with 
or  without  compensation,  during  your  service  with  the  court?  If  so,  explain. 


No.  However,  I  recently  signed  a  contact  with  Morehouse  Publishing  to  produce  a  book  of 
scriptural  meditations  for  persons  who  are  serving  on  their  church's  Vestry  (Board  of 
Trustees).  Under  the  contract,  I  will  receive  9%  of  the  net  amount  received  by  Morehouse 
from  the  sale  of  the  book,  with  a  $500.00  advance  against  royalties.  I  expect  the  earnings  on 
this  to  be  de  minimis. 
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List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your 
nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees,  dividends,  interest, 
gifts,  rents,  royalties,  patents,  honoraria  and  other  items  exceeding  $500  or  more. 


See  copy  of  Federal  Financial  Disclosure  Form,  attached  as  Exhibit  C. 


5 .         Please  complete  the  attached  financial  net  worth  statement  in  detail  (add  schedules  as  called 
for). 

* 
Net  Worth  Statements  for  myself,  my  husband,  our  children  and  three  family  Trusts,  attached 
as  Exhibit  D. 


Have  you  ever  held  a  position  or  played  a  role  in  apolitical  campaign?  If  so,  please  identify 
the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign,  your  title 
and  responsibilities. 

In  1994, 1  served  as  Co-Chair  of  the  Lawyers  for  Pataki  Committee  during  the 
election  campaign  of  George  Pataki  for  Grovemor  of  New  York. 
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FINANCIAL  DISCLOSURE  REPORT 

NcMnbutian  RcjHBt 


JOJ-IM,  .Htm  ijlii  xt  JMV 


•.pnmmkumty 


HcHBbon.    Oall*«n    . 


OVIS/HM 


U«  DlB^rict  Judg*    IHMaLnM) 


I.  aqaMT)*!  (AHkorpt) 


111  Cmitra  acT««t  Ka  1I4« 
HW  York,   N«v  Tork  10013 


I.  POSITIONS    (»(i»*<r*»*i«AW»i4cj«^».;j<ir/--»in«*«uj 
POSITION 
I  NONE  OOn 


□  ) 


NAftm  OF  ORGANIZATION /ENTITY 


1     TruAie*  IteS  Sics  Chlldr 


2      Tcuxtta   ltf2   FtATtk  V.Slca  Xneursnctt  Trurc 


n.    AGREEMENTS    CT°«"1  »«*«*"<  <»■»:  ftft.l4-lt  <^l>unaiemij 

DATE  PABTIKS  AND  TERMS 

I        I  NONE  (Noin««ubl.ip««BB.) 
^     199S  Paul,M»lsB.Rlfklnd,  Nlurcen  i  s«rri«en  A«3urBd  S«v«r«nca   P1& 


in.   NON-INVESTMENTINCOME      (»^««<*/«*«»«ii<«i<»k«.j«h, j7..v,^Auini£«o«j 

DATE  SOURCE  AND  TYFE 

I J    NONE   (Nil  n>wiMl  iMtJimjumit  iioMi..) 

1     ItW  Stat*  of  HxH  York 


9         111,000.00 


2 

1>91 

Stat*  01  Naw  York 

» 

119,000.00 

3 

0<3ii>g 

CC>t>  of  How  York 

S 

37,6«->.O0 

4 

!>•• 

Paul.   Nalaa.Rifklnd, 

Wtartoi 

3  fi  GarrlBoa  A««iir«d  soveranoa  Plan 

• 

126,921.00 
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Nam*  flTTanor.  lUpOrt^ 

nWANOAL  DISCLOSnUE  HEP0BT|  h^'>""'  ColL.n  . 

SECTION  HEADING.    (!»«<««  i»i<<<™p«t) 

laforjoatlon   continued   from  PartB    X   through  VI,    inclusive. 

EJUtT      3.    HOh-lNVKxmVNT    INCGHE    loonc'd.  } 
Lln«        Data  Source   and  Typa 


DittantlvM 

05/15/1 >(* 


im       Mocgail  Stanlay  •   OD.    Inc.  (SI        »  0.00 

l>n        Mer«in  atanlay.Daan  Klttar.Olaeovar   a  Oe.  IS)        > 
03/3X/M       Morgan  at^nlay,  Daan  Hlctar,    Olaeevor  «Co.  (9) 
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nNANCIAL  DISCLOSURB  RKPORT 


HcMAron,  Col lean  . 


03/1S/19M 


rV.  REIMBURSEMENTS   -  tnuportatioii,  lodtinb  food,  entrrUuunenL 

(hebiJttdvM»vatMmiddq)adafeMdf*it:MMllmpammhalicmtt  '{^ '  and  "|PQ '  le  liidtowg  /i^igricMr  rmimhw  mmma  rwctntd  by  ^ 
«<Wll>»«iJii>dM*»«.  r>i)ac>«>^  S«n^  23^1  cflimaiattj 


□ 


DKSCRIFTION 


>»^MJipiO'.  ^/^  29-S2  tfl/umeaemaj 
I ,  SODBCE 

I I    NONE      (N.»dinil»«U.il«l.) 


OXSCRimON 


VL    LIABIUTIES 

ffwribifci  ifcaM  fftpuua  md  HtftwOtm  OUUrmc  i 
MtMUtcfOmiraaM.  VJ'firJeataaUUvCfrlrortaitu 

□  CKEDITOH 

NONE  (W«i«p«nAilii>iJti«) 

1      rirac  Jawal 


DESCRIPTION 

contingent  Cipital  ContrlbutloD 


VALUE  CC»E* 


Noi^an  St«iU»y  Vantura  InTaltora  III      (HW.I 

Capital  Contribution 

" 

IRS/3tata  Of  mr   iJi 

trovlalon  for  Incoaa  Tax**  on  flrat  Quartar  IfM  VauX 
■alaa  Incoaa 

J 

US/Itaca  of  Kau  Yoik    IJI 

Provision   for  Incoaa  Tazaa  on  ptorgan  Stanley 
ctoell.Optiona.EICP  Unite  i  Capital 

'l 

Morgan  Stanley  V«ntura   Invaatora   111   LP    {S> 

Capital  Contribution 

" 

•VALOaD«fc>«lS,000*laa  K-Sll^l-<30,«aO  USMMllaSl<M,niO  l<-nillM»I-II3a,IIOO  H^SXMIOI-SSOIUIM 

o-SMii,ooi-si>ioQ,ooo  ri-SLOWMi-sMiBMiao  n-ajxajtn-oifiOMK  nsuaatfiti-titjMtjBm  f  ^tinwignni  arwaw 
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FWANCIAI.  DCCLOSUIU:  REPORT    «■=«"«>■».  Ooii 


vn.  r*tf. 


P) 

Valw: 


(1) 
(tfctay, 

1) 


Due 
Mialb- 


boycf/ielkr 


Lot  IS.n.JMM  diO.Astlgua   IJI 


coa^tfcar  A««o<.Int'l  Coa   IIRAJ 


5  Ccnaral  Mocer  Corp. Con {IRA1 


<   inul  Cscp.    Coa    IIRAI 


Kohl'a  Coxp.   Coa   (ZRA) 


<   Union  rtciflo  Cocp.    (IKKI 


10   KSIF  Honey  Huliot   Portfollo(IIU<} 


12   m  nrit  Jwol  AMOclau.L.V. 


17   Aluktnua  Co  OI  Aa>r.   Coa   {S) 


(CaLB1,D4)      F-SSOilOl-SKXUlOO 


a-sijxii-suaa  c-szmi^esjxm  i>ss/»i-si9,i«»  E-siiMi-SMMO 

O-SIII0,aoM1.000W0       lIl-SlM0.001.S5JXKl;00a       ta<»,l>00.001grosn 


2VilCo*r       »4l5,aiOorkx  K-sis.oai-ssi.ooa  L-iso^i-sioa,oao  M-SlOOUni-SZMMO         N-SUOAll-tsaOiOOO 

(OatctDS)    o-S9ca.ooi-suioo.iiao      Pi-sijoaj)Oi-sa.ooa.ooa  n-<sjoo.flOi-ni.nnn,non  ra-n5.ooo.oai-iio.ooox)oa  >«-S50,ooajoi  er—i 


jValUaiOodaE  Q-AlVTHll 
(Cd.CZ)  U-BockVatH 


I-Cca(RalaaB>aa(y) 
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FINANCIAL  PTSCLOSURE  BZPORT 


A. 

/•dlcdM  rttmrt  ffUoMt.  cn>>»  <f 
thmaia^  by  vntg  the  ptumtlmtc^ 

-«•;«»■>*•  o—^P  sfrtponng 
manAMltmdiptMsm.  '(Si'fiiratp- 

anwptjram  prior  duaktatrm. 

a 

laoocBBAuiag 
xixsliscpmod 

C. 

Qnasvaliis 

moAtf 

poiDd 

Tnn»cbea>  d..^  nponisg  pcdod 

(1) 

Amows 
Cods 
(A-H) 

(•■», 

drrisaid, 
mser 

BSBUK} 

(>) 
Value 
Code 
(J-P) 

(J) 

Vsbs 
Mabnl 
Code 
CQ-W) 

(1) 

Type 

(e-t-buy, 

•dLpanul 

lak.  DXTBer, 

r<de«.pl«) 

Ifdoiesaiipliemidiiclxiie                                        1 

m 

Dais: 

McfUh 

D«y 

P) 

Value 
COM 
(J-P) 

OaiD 
Cods 
(A-H) 

(5) 

Uali>y<^ 
b«y«AillK 
(ifprivMt 

INONE     (Noi.,«n.bl.loe«n«,u«<i,i» 

le    CSS   Syiteiu    Irtt'l    Inc. cm    IS| 

None 

O 

Exempt 

19  Caobridge  heart  Inc.   comlS) 

None 

K 

Exempt 

20  Coapircer  AaaoclJteA   Ir^c'l    Inc. 
CBoilSl 

A 

Diviaend 

L 

bxeapt 

21    Otou   Systems   Inc.    Com. ISl 

None 

" 

Exe<»i3t 

22    Talecom  SemleonaucCor   Inc. 
Coa.  (SI 

None 

L 

Exenopt 

23  KSIF  Homy  Market  Ac.  131 

» 

Dividend 

^ 

exempt 

2«    SuBRLit  A990clatea/Boston  S*lm 
Deposit  Money  Market  A/c    (5) 

A 

Interest 

K 

exenipt 

23    Susnlt  Assoc. /Boston   Safe 
Deposit,   cneoKlng   (S) 

None 

L 

Exempt 

26    Intel  Corp  Coa    IDC)  (Trust) 

A 

Dividend 

" 

Exeopt 

n    Intl   Business  Machs  Corp  Com 
lOCI (Trusti 

A 

Dividend 

" 

Exempt 

26    Kohl's   Corp  Com    IDC)  (TxustI 

None 

" 

Exempt 

23    KFB   Investments  Ino.     [Com]     (S) 

None 

Zxtrpt 

30  Morgan  Stanley  Venture  Investors 

III   LP    (SI 

B 

Interest 

M 

Exempt 

31    Tnr.el    Corp  CoBlDC) 

A 

Dividend 

K 

Exempt 

32    Intel  Corp  Com(DCl 

* 

Dividend 

" 

Exeunt 

33    Microsoft  Corp  Com    (DC) 

None 

K 

Exeopt 

34     Psyehemedles   Corp.    Com    [DC] 

* 

Dividend 

J 

Exempt 

|loc(0«BCWis:A'41«IOorlaM                   B-Il;)01-12,JOO                C=£UOI-U.00O                     D=S. 
(CtlI.Bl.D4)      r»I30.001J100.(X)0             Gi<lOO,()01  J  1.000.000        HI-S1.000.001-SJ.(JOO,000       m- 

.001-SI3.000                     EllSMl-SM.OOO 
E3.000.001  ormxe 

2VdC«li»:         >S1SJ100vksi                   K-I15.001«0.000              L=I50.001-»00,000              U=$)OC 
(CoLCl.Dl)     OW10.00 Ml ,000.000        I-l-Jl.OOO.OOI-JS.OOOJOO  PJ=.IS,000.001.S!5.>XWIOO  P3-SU 

1.00I-S230.000           N-S2»,0Ol-SSO0.0O0 
000,001-SSO.OOO.aoo  P4'=S».00a;001  or  men 

IValkAfaCodK  0-A)i|>nlial                         EK^  (Ml  oMc  laly)                          5-A.  ■ 

(CsLC2)           U.Book  Value                       VKMa-                                               w-EtUosuil 

T-CidiMaiksl 
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FINANCIAL  DISCLOSURE  REPORT    hc?i^>'=>">  coii"^ 


Vn.  Piet  3   INVESTMENTS  ud  TRUSTS - 

(tnciudat  ihoM  afipoum  md 

■  income, vabie, truuactiaiu    iitfa>itMciiii.t^  Smpp.s6-i4<ifb<itneti<mi) 

A. 

lo—'i-tai 
iqaatimpaiod 

Oraa  value 
ai<sid<^ 
npeRiaf 
poind 

a 

(1) 

Cade 
(A-B) 

P) 

(1) 
Value 
Cedt 
("0 

m 

Vab. 
Malbod 
CoAa 
(Q-W) 

0) 

Typ. 

(•*.l«iy. 

silLpntal 

ifnatasBavbaAKkMm                                     1 

Daw 
Usab- 

Day 

0) 

VsiM 
Cade 

w 

Oao 
Cads 
(AJ4) 

Uldilyor 

(ITprtval. 
tisn»rtitvi) 

1  NONX    (Ne/«pMUM.iiiiiii ■».<»■ 

35   Tbomberg  Lt4  Term  Muni   Fa  Nofl 

B 

Dividend 

K 

T 

exempt 

}«   Thornbcr^  Ltd  Tem  Muni  Fund 
Ht\-\    (DCIlTruatI 

C 

Dividend 

L 

T 

Exeapt 

97  Thombcrg  Ltd  Tcm  Muni   Fund 
N«'l    (SI 

F 

Dividend 

PI 

T 

Caenpt 

la    EU    1H5   LP 

C 

Dlstrlbut 
len 

J 

U 

Exenpt 

39    113  19eS  LP 

None 

J 

u 

Lxempt 

40  Cltlb4nK[Cn«clclngl 

A 

mtereat 

K 

T 

cxefqpt 

41    CitlbanklSavingaHDCI 

'• 

Interest 

J 

T 

Cxeaipt 

4Z   Koy  Bank  1  CD)  IDC) 

A 

Interest 

" 

T 

Bxenipt 

43    Ci tlt»nJc( Saving! )i Del 

* 

Interest 

" 

T 

Exonpt 

44    Citibank  (Savings)  (DC] 

* 

irtercst 

J 

T 

Cxeaipt 

45    Cltiban)tlSavlngc)(Truatl 

A 

Interest 

J 

T 

Exempt 

4S   MSir  Kon.y  Marli«t(DCl  ITruatI 

A 

Dividend 

J 

T 

Exemot 

41   Sjcyllne  Venture  Partners.L.P.  (SI 

A 

Interest 

K 

U 

Exesipt 

4B    Inforsation 

Afccclatei-II.L.F. IS) 

* 

Irtcreac 

K 

U 

Exempt 

49    Information  Associates,  LP- (S) 

Hone 

M 

u 

Exesipt 

50    HSCP  III   L.P. IS) 

C 

Dlstrlbut 
ion 

" 

" 

Kxenpt 

ai    MocQan  Stanley  Venture 
Investors  Annex   L.P.{S) 

* 

Inter eat 

■■ 

" 

Exempt 

llaofOue  Cods  A^SI.OOO  arks                   B<si.00|.aj<ia                C^SXiOI-SS.OOO                     D-SS,001-«S.000                   £-SlS.001.SSO,0<XI 
(ColBl.W)      F-JJO^JOl-SIOO.OOO             (i=llOO,OOI-tUOOO.OOO       m-Il.000,001-15,000.000      132-15,000.001  o  asm 

JJUUWrr.  -.taM3;DP<Lor!-s             .  -K^S15.00tM0,C/!0           -L.S30.00l*iaO,OnO       -    -M.tKlC,(»l-ta30,™>0      .    J!-SMO.aOL*SXM>00 
(CoLCl.m)     O«00.001-IlJX)0.000       P1«SI,OOOJ001-1S,OOOJ)00  ?2-SJ,OOO,OOl-S23,OO0.0O0  I>3^2J,000.001.S50,ooo,O0O  IH.S50,D00,1I01  ormore 

3ValMlhCa4n:  O^Afpnial                         K-Coa  (ml  anau  inly)                          s^AmaBiiaa                                 T^Tjiii/ViiTtii 
(Col(S)           U^BoekVilu                       V'-Oihir                                               Wlniaadisl 
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NanoTh 
FIWAWdAI.  mSCUOSjna.  report     MeM.hon 


•fX)- 
auuL 


flocm-(tr^'—<*" 


Typo 


UoOyef 

ba)«n'MOtr 


KONB    CN««ij»»l*l.k 


87   Qiryalsz  ooxpllRAl 


Se    Morgan   Sx«nl«y  Pfr*A  Wic 


59    Boaion   Saf«  Honay  turkat    (S} 


HuiMClMl  m 


£2  MS  Z.m%mXMmnz»,   Inc.  [Con)  (£) 


£4    Suanlt  Aaaoclactta-NC^** 


CS   Morgan   Stanley, Dean  Ulttat 

Co.srock  qpciora  icom)  (Sj 


(7    Morgan  Stanley  Daan  Hlttar  Co. 
(Ca>)Ht  Capital  Ace.    Plan   (S) 


1  iBtfOeln  Co4«  A-«.00a  or  Un 
(CalBl.tM)      F-OOJX)1-SIOOjOOO 


B-su)0i-c.5M  oujmsafxD  D-u.ooi-sis,a)a 

a-S100.001-Sl.000.OCO       Hl'=«I,00O/)01«.00a,a00      IQ-SS.000.001  or  n 


£-<lSMl-SSOJIO0 


svaicsdK      j-si3.oooori_  E-sis.oai-S3a.oaa         i>-ssa,ooi-sioo.aoo         M-sioo.ooi'AXUiao        N-t25a,oai-s]ooiM» 

(CdCLiO)   (>-s900jooi-SLOOo.aoo     ?i-su)oa.oai-a,ooa.ooo  n-sjAia.aai-xu,oao,ooa  i>3-s25.oaaA>i-sso,ooo,ooo  P4-S50,ooa.ooiorms< 


SValMtCodot  Q-Afpniad 
(C«IC3)  l^BookViiaa 
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Kin*  «f  Pm*^  Scportag 

FIWAWCIAL  DISCLOSUKE  REPORT    wcKthon.  coll««n  . 


'(3) '^Jotm  III  — iHi  qfnpiwiiitg 


PUet  'PO'^fi^toeka 


Anaaa, 

CMC 

(«0 


P) 

Vihn 

Uobod 

Cok 

(OW) 


(e«,bciy, 
Kfl.putial 


□ 


NONX    (Noi»i«n*t«i 


71   SuMnit  A»oo.  Hercgag*  R«c.3180 
Hjin  5t.orcha4port(S) 


79  Thombsxg  Valua 


74   Km  Inv. /Boston  Eifa  H/K(SI 


tttxjKzm  IV  .Ltd.  (SI 


77    LAnemstcr   Paxtrwrl  V.Lcd.  [S| 


7t   SUMtlC  A«0OO.Saac  of  R«Bl 

C9t4re-Penny  Av«.Tfumbull  Ct(S] 


BO    Sll*  of   Lot    137, 1J6   Mount 
VUllgt.Tallurida.CO    ISI 


81    MoKloIay  Capital   Special 
Situation   FD  LP. (31 


B2    Nocth«^:st«m  Mutual   Lifa    (S) 


B3    Citibank   (Truarl 


t<     EVILCO  Lifa  Inai 


83    Citibank   (TruvtnS) 


I  lat/Oain  Coka:  A-SIAX)  cr  kai 
(CoLBl.M)      F-UO.I»|.SI0O.I)Oa 


B-'tljOOl^SXlOa  C-dOI^^OOO  I>-S3J)01-SU.(X» 

G^sioo^ui-si^oocooa     Hi-sijixx).<ioi-ssAn.(xio     va-^.axifa\  ■» 


E-tlS^OOI-SKUXXI 


ivaicodac      t^Mfotvym  K-^iiAn-uo.ooo  L-j90.aoi-sioo,0(Xi         u^iiaaflai-osajm        N-xi5a,(ioi.sMOjoao 

(Cei.ci.oi)   otniajxn-nsxDsxo     n=iijioajoi~ti.(i(in.n(«)  pi-t5joiiK»>i-nsj(».(H»  n-ps.(xioj)oi.i5o,(X)tMioo  p4-c(M)0(ih)oi  craw 


JVlllMCBka:  q   flu.ilri 
(CoLCZ)  U-BaokValn 
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nNANCIAl.  BISCLOSTna  MTOaT    x^'Xon.  colleen 


VU.  r*t^  t   INVXSTMKNTS  lad  TRVSTS—  iacamc,  Tahw,  tmnutioiu 


iM^mi  Smff.ttMtfliatniaumJ 


fiwo 


atO.  partial 


Uaailror 

orprinB 


Hutvul  Ufa 


•0  FHL  Inauranca    (Trust)  (S) 


1  helCaB Cods  A41,(I00 orlea 
(OoLBUtM)      F-SJOAJI-SiaUUO 


C-S2.SOl-IS.000 
Hl-S1.00Q.001-S5.1IOO;000 


D-S3.001-«l.l)00 
H2-U.00a.001vn 


E-si5.ooi-sja<iaa 


IValCads:         J-SIS/UOorlK 

(CiLci.m)    o=sioiu)oi.si.aoaoao 


E-StSMl-tt0.000  L-SSCOOI-SIOO/UO  ^-$100,001-030.000  N-Q90/)01«oa.OOO 

PI-X1.aao.OO|.U.aOOMO  n-SSJiaOJ01-QS.aOOJIOO  P]-S5A10,001-S30.000.DOO  P4-tM.a0a.0OlaraaR 


I  Val  UlhCodK  (^Afvn^al 
(CilCa)  U-eookVatot 


1233 


FINANCXAL  DISCLOSURE  RXPORT 


Hdlahon,    CoXlaan    . 


Vlit     ADDITJONAL  INFORMATION  OR  EXPLANATIONS. 


CxplanatiOM  R«iS*ctlon  VII    lz.mm  $*a  24, 2B, 66, 63«  64,69^70,71,  72, 7t, 79 

SuiimIc  A«sociac»a   L.V.,    is   a  s«nftr«l    P«rtn«cship,    of  whloh  both  sbar«boldftxa  «r«  closely  nsld  ~C*, 
Cocpocadons,    100%   owned  by  Frank   flies.   <k— It  Assoolstss  ovna  4  Ho£xg«o«s,xssl   aacacs   In  OranQa   and   Fslrlleld 
Ct.,    axtd  holds   a  nota   rscolvabl*.   Th«  sssots      and  Inoems  of     Sindt.  Associates   axa   llscad   In  dstsil   on   th« 
Irmrzmmnz  SuiBsry.    In   additlMs,    Sunmlt  Asvociatvs  sold  two  propsrclas   In  l»i7,   wtUch   ars   rsfloctod   In  the 
ZnrasciMnt  fu— try  on   •   nst   rvsliisd  valus  basis.    Tha  ssssts  of  kpB  4nd  HS  Invovtnants   ara   lictsd  as   cash  in 
bank. 


Cxplanatleo  Ra:   ssetlon  vii   rt«»  §•«  2f,74 

KPB  lovasxBsnts  Inc.,    is  a  g«n*ral  partner  of  Staaiit  Assodatcs,  otmad  100%  by  Frank  siea.  Th*  asssts  ol 
ths  ooxporatlon  acs  axplalnad   sbov*. 


Cxplaaatlan  Ra:      aeetlen  vzx    jcatt  ft   6Z,73 

HS  Invas'usncs   Inc.,    is   a  ganarsl   psrtnoc  of   Swivill  Asooclatcs,    o»n«d   lOOt  by   frank  Sics.   Ths 
Cho  corporation  ara   aaplainad   abova. 


explanation  R«:      Soctioa   II   It«a  «   1      1 

Undar  tha   Paul,   Naisa   parcnarshlp  agraassnt,    •  departing  partner  la   paid   "Assured   Savecanca"    in  lieu  of 
retaining  any  interest  in  work-in-progree*.  The  asount  of  ay  assured  severance  is  8  62S,000  and   la  calculated 
at   laSi  of  tha  average  oC  ay  1992. 1993. and  1994   inooaa  fron  tha   flea.    The  SMOunt  waa   llquldiiLod   upon  ny 
daparturo  frop  the  flra-    It  is  paid  to  as  quarterly  over  a  flva  year  period,    i  will   receive  3  31.640  quarterly 
beginning  with  the  third  quarter  of  1995  and  ending  vlth  the  second  quarter  of  2000. 
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FINAMCUL  DBCLOSURK  REPORT    HcH.^on,  Coii«»n 


Dm  ^tiifen 


DC    CERTIFICATJON 

In  eoi^kliutca  wlch    Ch«  provisions   of    28   U.S.C.    4»S    and   of  Mvisory  Opinion   No.    SI    of    Lha  Xivisory  COHUCCss  oi 
JudlolBl  Afcivities,    and   ro    th«  b«ac   of  ay  knaoAmAqm   ml   th«   Ua*   aCtar   raaaonabla    Inquiry,    I  did  itet  pmrtozm  any 
ad}i^leatory  function   in  any  lltlqatlon  durlnq   th*  period  oov«r«d  by   thla   raporr   in  vtilch   x#    ay  spouaa,    or  sy 
■Inor  or  dapandcnc   chllcifan  had  a   financial   imaraat,    aa  dalinod  In  Canon   9C(31(c),    In  tha  outeona  of  auch 
litigation. 

I  eoctlfy  rhat   all    tha  Informacion  glvan  abova    llncluaing  Information  parcalnlnq  to  sy  apouaa   and  minor  or 
d«q>oMl«nc  chlldrvQr    If  anyt    la   aocuraca,    trua,    and   coacxlaca  to  tha  bast  eC  ay  knowlvdgc   and  ballef,    and  chat   any 
Informatloci  not   raportad  vaa  withhald  bacausa    It  ataC   appllcabla  staTiuxory  provisions   p«cBkltclng  non-dlsoloaurv. 

X  furthar  osrtlty  that  aamad  Inooa 
have  baaa  rapnrtad  ara  in  coa^ianca  wj 
and  Judicial   Con/aranca   rayulatlon*. 
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nUNG  INSIKDCnONS 

MaO  oii(ia*l  lad  thica  idditlnal  eapie*  tK 

rifiiilllu  «■  gaMBcM  DfaehMTe 
AdmiaMndv*  OOicc  aftka  DiMid  StUet  Coarti 
Om  Cotambu  CInle,  fU. 
SaSu3.3*l 
WaAiBCtoa.  BlC  1*544 
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NET  WORTH  STATEMENT  OF  COLLEEN  McMAHON 

(As  of  April  30,  1998) 

ASSETS 

Cash  on  Hand:  Citibank,  NA  26, 1 97.24 

Real  Estate  Interests 

Residence,  NY'  1,250,000.00 

Lot  13,  St.  James'  Club,  Antigua^  25,000.00 

TOTAL  REAL  ESTATE  1,275,000.00 

Securities  (Marketable) 

Thoraburgh  Ltd.  Term  Muni  Fund  138, 195.27 

Morgan  Stanley  Institutional  Funds*'  239,707.88 

Thomburgh  Value  Fund  C-LA*  286,213.25 

Chase  Manhattan  Corp.  (com)*  15,796. 12 

Computer  Assoc.  Intl.  (com)*  87,937.50 

General  Motors  Corp.  (com)*  13,475.00 

Intel  Corp.  (com)*  161,625.00 

Kohl's  Corp.  (com)*  162,252.00 

Raytheon  Corp.  (com)*  662.25 

Union  Pacific  Corp.  (com)*  54,750.00 

TOTAL  SECURITIES  1,025,419.00 

Limited  Partnership  Interests* 

First  Jewel  Associates  LP  (1 50, 1 5 1 .00) 

EE&S1985LP  C  24,423.00) 

EE&S1986LP  (     9,598.00) 

Morgan  Stanley  Ventures  Investors  HI  250,000.00 

TOTAL  LIMITED  PARTNERSHIPS  65,828.00 


'Est.current  market  value  of  50%  interest;  property  owned  as  joint  tenants  with  right  of 
survivorship  with  Frank  V.  Sica. 

^st.  curent  market  value  of  50%  interest;  property  owned  as  joint  tenants  with  right  of 
survivorship  with  Frank  V.  Sica. 

'All  items  marked  with  an  asterisk  are  owned  by  the  Colleen  McMahon  IRA. 

*Shown  at  most  recent  available  value  of  capital  account. 
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Severance  Payment  Due  from  Law  Firm  3 1 6,360.00 

Personal  Property  (Unscheduled)  300,000.00 

Note  Receivable  (from  Michael  K.  McMahon)  7,000.00 

TOTAL  ASSETS  3,015,804.20 

LIABILITIES 

Capital  Commitment  to  First  Jewel  Associates  26,000.00 

Capital  Commitment  to  Morgan  Stanley  Ventures 

Investors  III  149,500.00 

Provision  for  Income  Taxes  (law  firm  severance)  130,000.00 

TOTAL  LIABILITIES  305,500.00 

NET  WORTH  2,710,304.20 

TOTAL  LIABILITIES  and  NET  WORTH*  3,0 1 5,804.20 


'  Judge  McMahon  has  no  other  liabilities,  contingent  or  otherwise,  as  endorser,  co-maker 
or  guarantor,  or  leases  or  contracts,  or  in  respect  of  legal  claims.  None  of  her  assets  are  pledged. 
She  is  not  a  defendant  in  any  suit  or  legal  action.    She  has  never  taken  bankruptcy. 
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NET  WORTH  STATEME^^r  OF  COLLEEN  McMAHON 
(As  Trustee  of  the  1992  Frank  V.  Sica  Trust) 


ASSETS 


Cash  on  Hand:  Citibank  NA  1,737.74 

Northwestern  Mutual  Life  Policy  12198399*  61,499.64 

Northwestern  Mutual  Life  Policy  13382789*  17,521.02 

PHL  Policy  2496602*  43,377.01 

TOTAL  ASSETS 


LIABILITIES  0.00 

NET  WORTH  124,135.41 

TOTAL  LL\BILITIES  and  NET  WORTH'  124,135.41 

*  Life  insurance  policy  values  shown  are  current  cash  surrender  values. 


'  The  Trust  has  no  additional  liabilities,  contingent  or  otherwise,  whether  as  endorser,  co- 
maker or  guarantor,  on  leases  or  contracts,  or  in  respect  of  legal  claims  or  taxes.  No  trust  Assets 
are  pledged.  The  Trust  is  not  a  defendant  in  any  suits  or  legal  claims.  The  Trust  has  never  taken 
bankruptcy. 


53-708   99-40 
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NET  WORTH  STATEMENT:  FRANK  V.  SICA 
(As  of  April  30,  1998) 


ASSETS 

Cash  on  Hand  6,255,726.44 


Real  Estate 


Residence,  Bronxville,  NY'  1,250,000.00 

Lot  13,  St.  James'  Club,  Antigua^  25,000.00 

Vacation  Home,  Chilmark,  MA  2,500,000.00 

Lot,  Chilmark,  MA  500,000.00 

Lot,  Chilmark,  MA  225,000.00 

Mariner's  Point,  East  Haven,  CT^  738,000.00 


TOTAL  REAL  ESTATE  5,11 3,000.00 


Securities  (Marketable) 

Thomburgh  Value  Fund  6,938,271 .60 

Morgan  Stanley  Dean  Witter  (com)  459,363 .00 

Alcoa  (com)  775,000.00 

CSG  Systems  Inc.  (com)  571,389.00 

Cambridge  Heart  Inc.  (com)  1 8,724.50 

Computer  Associates  (com)  87,937.50 

Compaq  Computer  (com)*  2,91 8.50 

Daou  Systems  Inc.  (com)  23,634.00 

Telecom  Semiconductor  (com)  60,790.50 

Thomburgh  Ltd.  Term  Muni  Fund  1,1 17,880.36 

Bond  Finance  Int'l  5.75  conv.  Deb.*  0.00 


'Est.  current  market  value  of  50%  interest:  property  owned  as  joint  tenants  with  right  of 
survivorship  with  Colleen  McMahon. 

%st.  current  market  value  of  50%  interest:  property  owned  as  joint  tenants  with  right  of 
survivorship  with  Colleen  McMahon. 

^Owned  by  Summit  Associates,  a  general  partnership  between  Mr.  Sica  and  two  closely- 
held  corporations  owned  by  him,  KPB  Investments  and  MS  Investments.  See  note  5. 

*In  bankruptcy. 
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Securities  (not  marketable)' 


KPB  Investments,  Inc.  No  independent  value;  assets  listed  elsewhere 

MS  Investments,  Inc.  No  independent  value;  assets  listed  elsewhere 


TOTAL  SECURITIES  10,055,908.06 


Deferred  Compensation  from  Morgan  Stanley  &  Co.* 


Stock  Options  15,697,645.00 

EICP  Units  36,225,768.87 

MS  Capital  Accumulation  Plan  Units  1 .402,000.00 


TOTAL  DEFERRED  COM?  51,916,413.87 

Morgan  Stanley  Deferred  Profit  Sharing  Plan  1,016,885.00 


Northwestern  Mutual  Life 

Life  Insurance  Policy  (cash  surrender  value)  10,652.78 


'These  two  closely-held  corporations  are  the  general  partners  in  Summit  Associates,  a 
partnership  that  invests  in  real  estate  in  Orange  and  Fairfield  Co.,  CT.  Mr.  Sica  is  the  sole 
shareholder  of  KPB  and  MS.  Assets  held  by  Summit  are  listed  under  Real  Estate  and  Receivables; 
cash  in  these  corporations  is  listed  under  Cash  on  Hand. 

'Deferred  compensation  from  Morgan  Stanley  consists  of  stock  options  at  fixed  prices, 
EICP  Units  (convertible  to  an  equivalent  number  of  shares  of  stock  in  Morgan  Stanley  Dean 
Witter  &  Co.)  and  units  in  the  Morgan  Stanley  Capital  Accumulation  Plan  (valued  at  $1,000  per 
unit).  All  deferred  compensation  is  shown  at  current  market  (less  strike  price  in  the  case  of 
options).  However,  these  options  and  units  are  not  exercisable  or  convertible  until  various  dates  in 
the  fiiture.  There  can  be  no  guarantee  that  the  value  of  these  options  and  units  will  remain  the 
same  until  the  exercise  or  conversion  dates.  Therefore,  these  should  be  considered  contingent 
values.  Provision  for  taxes  on  this  income  appears  under  Liabilities. 
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Limited  Partnership  Interests^ 

Information  Associates  LP  157,648.00 

Information  Associates  n  LP  1 5,8 1 7.00 

Skyline  Ventures  LP  47,28 1 .00 

Morgan  Stanley  Ventures  Investors  III  250,000.00 

Morgan  Stanley  Capital  Partners  HI'  346,352.00 

Morgan  Stanley  Ventures  Investors  1 18,335.00 

Morgan  Stanley  Venture  Investors  Annex  86,539.00 

McKinley  Capital  Realty  Partners  LLC  99,394.00 

McKinley  Capital  Special  Situations  Fund  0.00 

TOTAL  LIMITED  PARTNERSHIPS  1,121,366.00 

Receivables  (Summit  Associates) 

Mortgages  on  Condominium  Units  at 

3 1 80  Main  Street,  Bridgeport,  CT  807,4 1 5 .00 

Note  from  Primrose  Partners  25,000.00 

TOTAL  RECEIVABLES  832,415.00 

Personal  Property  (Unscheduled)  750,000.00 

TOTAL  ASSETS  77,055,451.93 


^  Limited  partnership  interests  are  shown  at  the  most  recently  available  value  of  Mr.  Sica's 
capital  account. 

'MSCAP  ni  is  the  fund  through  which  Morgan  Stanley  Dean  Witter  &  Co.  and  certain 
outside  investors  make  direct  investments  in  publicly  and  privately  held  companies.  Mr.  Sica  was 
co-head  of  MSCAP  ni  until  his  recent  resignation.  The  value  of  Mr.  Sica's  continuing 
participation  in  MSCA^P  III  is  uncertain  at  this  time,  as  it  will  vary  depending  on  the  performance 
of  certain  underlying  investments.  The  value  listed  is  a  pro  forma  capital  account. 
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LIABILITIES 


Provision  for  Income  Taxes  on  Deferred  Comp'      20,800,000.00 
Capital  Contribution  for  Morgan  Stanley 

Ventures  Investors  m  149,500.00 


TOTAL  LIABILITIES  20,949,500.00 

NET  WORTH  56,105,951.93 

TOTAL  LIABILITIES  and  NET  WORTH"  77,055,45 1 .93 


'Estimated,  based  on  current  value  of  deferred  compensation  and  current  tax  laws. 

"  Mr.  Sica  has  no  additional  liabilities,  contingent  or  otherwise,  whether  as  endorser,  co- 
maker or  guarantor,  on  leases  or  contracts,  or  in  respect  of  legal  claims.    None  of  his  assets  is^ 
pledged.   He  is  not  a  defendant  in  any  suit  or  legal  action.    He  has  never  taken  bankruptcy. 
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NET  WORTH  STATEMENT  OF  FRANK  V.  SICA 
(As  Trustee  of  the  1990  CoUeen  McMahon  Trust) 


ASSETS 


Cash  on  Hand;  Citibank  NA  148.37 

EVLICO  Life  Ins.  Policy  (cash  surrender  at  3/3 1/98)  636.99 


TOTAL  ASSETS              -  785.36 

LL\BILITES  000 

NET  WORTH  ''*5.36 

TOTAL  LL\BILITIES  and  NET  WORTH'  785.36 


'  Mr.  Sica  has  no  additional  liabilities,  contingent  or  otherwise,  whether  as  endorser,  co- 
maker or  guarantor,  on  leases  or  contracts,  or  in  respect  of  legal  claims.    None  of  his  assete^is 
pledged.    He  is  not  a  defendant  in  any  suit  or  legal  action.    He  has  never  taken  bankruptcy. 
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CHILDREN  OF  FRANK  V.  SICA  AND  COLLEEN  McMAHON  ' 
NET  WORTH  STATEMENT 
(A/O  April  30,  1998) 

ASSETS 

Cash 

Citibank  NA  Account  Moira  Catherine  Sica  1 ,82 1 .99 

Key  Bank  CD  Account  Moira  Catherine  Sica  3,452.65 

Citibank  NA  Account  Patrick  Vincent  Sica  2,541 .94 

Citibank  NA  Account  Brian  Vincent  Sica  2,399. 1 5 

Citibank  NA  Account  1985  Sica  Children's  Trust*  1,078.98 

Total  Cash  17,300.17 

Securities 

Morgan  Stanley  Institutional  Funds^*  6,005.46 

Microsoft  Corporation  Common  36,050.00 

Intel  Corporation  Common  32,325.00 

Psychemedics  Corp.  Common  512.00 

Intel  Corporation  Common  *  32,325.00 

Kohl's  Corporation  Common  ♦  165,252.00 

International  Business  Machines  Common*  23,175.00 

Thomburgh  Funds  Ltd.  Term  Mum  *  50,777.77 

Total  Securities  340,417.27 

Total  Assets  357,717.44 

LIABILITIES 

Total  Liabilities  0.00 

NET  WORTH  357,717.44 

TOTAL  LL\BILmES  and  NET  WORTH^  357.717.44 


'  Assets  that  are  asterisked  are  owned  through  the  1985  Sic  Children's  Trust, 

Colleen  McMahon,  Trustee.  The  remainder  of  the  securities  are  owned  by  the  children  through 
their  father,  Frank  V.  Sic,  as  custodian  under  the  Uniform  Gift  to  Minors  Act. 


^  Value  as  of  last  statement  received,  which  was  February  1998. 

'  Neither  the  Sica  children  nor  their  Trust  have  any  other  liabilities,  contingent  or 

otherwise,  whether  as  endorser,  co-maker  or  guarantor,  on  leases  or  contracts,  or  in  respect  of 
legal  claims  or  t^es.  None  of  their  assets  are  pledged.    None  of  them  are  defendants  in  any  suit 
or  legal  action.    None  has  ever  taken  bankruptcy. 
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in.     GENERAL 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association 's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional  prominence 
or  professional  workload,  to  find  some  time  to  participate  in  serving  the  disadvantaged  " 
Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

For  the  first  ten  years  of  my  practice,  I  was  actively  involved  as  an  attorney  with  the  arts 
community,  principally  dancers  and  dance  companies.  I  served  as  pro  bono  counsel  for  a 
number  of  dance  organizations,  including  at  least  five  dance  companies  and  an  umbrella 
presenting  organization  for  dancers.  I  also  served  on  the  Board  of  Directors  of  Volunteer 
Lawyers  for  the  Arts  (1978-1984),  the  public  interest  organization  that  coordinated 
representation  for  indigent  artists,  and  Dance  Theatre  Workshop  (1978-1984),  the  seminal 
and  still  leading  umbrella  organization  for  funding  and  presentation  of  small  dance  companies 
in  New  York  City.  I  wrote  an  amicus  brief  on  behalf  of  Volunteer  Lawyers  for  the  Arts  on 
an  successful  appeal  fi-om  a  lower  court  holding  that  a  pdnting  was  libelous.  I  taught  seminars 
and  workshops  for  dancers  on  how  to  file  their  tax  returns  and  how  to  incorporate.  I  also 
brought  a  successful  copyright  infiingement  action  on  behalf  of  a  playwright/client  of 
Volunteer  Lawyers  for  the  Arts. 

As  my  involvement  with  the  arts  tapered  off,  my  involvement  with  the  Episcopal  Church  and 
with  the  homeless  increased.  I  served  for  three  years  as  Vice  Chancellor  of  the  Diocese  of 
New  York,  a  pro  bono  position  that  involved  me  in  almost  every  legal  matter  of  significance 
in  the  Diocese,  including  especially  allegations  of  sexual  misconduct  by  clergy.  As  a  member 
of  a  Diocesan  Task  Force  examining  this  issue,  I  drafled  the  Diocesan  procedures  for  dealing 
with  such  allegations  and  taught  at  numerous  workshops  and  seminars  addressing  this  topic. 
As  counsel  to  the  Bishop,  I  was  deeply  involved  in  several  such  matters,  including  one  that 
ended  up  in  a  litigation.  Other  matters  I  handled  for  the  Diocese  included  redrafting  of  canons 
(denominational  laws)  and  examination  of  New  York  State  statutes  to  bring  them  into 
conformity  with  modem  church  practice.  I  also  became  a  Director  of  the  Episcopal  Housing 
Corporation,  a  Diocesan-sponsored  support  group  that  provides  advice  and  seed  money 
toward  the  construction  of  low-income  housing.  I  am  an  Advisory  Board  member  of  The 
Bridge  Fund,  an  innovative  homeless-prevention  program  that  began  under  the  auspices  of 
an  Episcopal  congregation  in  White  Plains,  New  York,  and  later  expanded  to  New  York  City. 

I  occasionally  supervised  briefing  on  criminal  appeals  for  indigent  criminal  defendants  that 
were  handled  by  associates  of  our  Firm  under  an  arrangement  with  the  Supreme  Court; 
Appellate  Division,  First  Department. 

I  did  not  retain  my  time  records  when  I  left  Paul  Weiss,  but  I  spent  10%  or  more  of  my  time 
each  year  working  on  pro  bono  matters. 
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In  addition  to  the  above  activities,  I  served  as  Deputy  Village  Counsel  and  Counsel  to  the 
Zoning  Board  of  Appeals  for  the  Village  of  Bronxville,  New  York,  between  1988  and  1993. 
I  have  been  extremely  active  in  my  church,  where  I  sing  in  the  choir,  accompany  the  children's 
choir,  preach  (as  a  licensed  lay  preacher  of  the  Episcopal  Church)  and  teach  the  Confirmation 
class.  I  have  previously  served  on  the  Vestry,  chaired  the  Stewardship  Campaign  and  been 
President  of  the  Community  Service  Fellowship.  I  am  also  extremely  active  in  the  non-legal 
affairs  of  the  Episcopal  Diocese  of  New  York,  where  I  am  a  delegate  to  the  Diocesan 
Convention  and  a  member  of  several  committees;  I  have  served  on  two  episcopal  (bishop) 
search  committees  in  the  past  four  years. 


The  American  Bar  Association 's  Commentary  to  its  Code  of  Judicial  Conduct  states  that  it 
is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex  or  religion.  Do  you  currently  belong,  or  have  you 
belonged,  to  any  organization  which  discriminates  -  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership  policies?  If  so,  list,  with  dates 
of  membership.  What  have  you  done  to  try  to  change  these  policies? 

I  do  not  belong  and  have  not  belonged  to  any  such  organization. 


3 .  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for  nomination 
to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please  describe  your 
experience  in  the  entire  judicial  selection  process,  from  beginning  to  end  (including  the 
circumstances  which  led  to  your  nomination  and  interviews  in  which  you  participated). 

Senator  D'Amato,  who  suggested  my  name  to  President  Clinton,  has  a  Judicial  Screening 
Committee.  I  submitted  an  extensive  background  questionnaire  to  that  Committee  and  met 
with  members  of  the  Committee  in  the  spring  of  1997.  The  Committee  recommended  me  to 
the  Senator,  who  submitted  my  name  to  Senator  Moynihan  and  to  the  President  in  March 
1998.  Since  that  time,  I  have  met  with  staff  of  the  Department  of  Justice  Office  of  Policy 
Development  in  Washington,  D.C.  and  been  interviewed  by  an  FBI  field  agent  and  a 
representative  of  the  American  Bar  Association,  all  as  part  of  background  reviews  conducted 
by  those  organizations. 


Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussedwith  you 
any  specific  case,  legal  issue  or  question  in  an  manner  that  could  reasonably  be  interpreted 
as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so,  please  explain  fully. 

No  such  question  has  been  asked  of  me  by  anyone. 
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Please  discuss  your  view  on  the  following  criticism  involving  "judicial  activism.  " 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has  become 
the  target  of  both  academic  and  criticism  that  alleges  that  the  judicial  branch  has  usurped 
many  of  the  prerogatives  of  other  branches  and  levels  of  government.  Some  of  the 
characteristics  of  this  "judicial  activism  "  have  been  said  to  include: 

a.         A  tendency  by  the  judiciary  toward  problem-solution  rather  than  grievance- 
resolution 


A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to  broad  classes  of  individuals 


A  tendency  by  the  judiciary  to  impose  broad  affirmative  duties  upon  governments 
and  society 


A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements  such  as 
standing  and  ripeness 


A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the  manner  of 
an  administrator  with  continuing  oversight  responsibilities. 


A  trial  judge  must  respect  the  separation  of  powers  ensirrined  in  our  Constitution. 
Federal  District  Courts  are  courts  of  limited  jurisdiction.  The  role  of  a  trial  judge  is 
to  resolve  the  specific  dispute  between  the  parties  who  have  come  before  the  court, 
applying  the  law  as  drafted  by  the  Legislature  and  following  binding  judicial 
precedent.  In  interpreting  the  law,  a  judge  must  never  set  herself  up  as  a  super- 
Legislature,  but  must  defer  to  the  expressed  intent  of  the  people's  elected 
representatives  and  respect  the  results  of  the  political  process. 

It  has  long  been  a  principle  of  federal  jurisprudence  that  courts  are  not  to  give 
advisory  opinions,  but  to  resolve  actual  controversies.  It  is  therefore  imperative  that 
trail  judges  pay  careful  attention  to  issues  such  as  standing  and  ripeness,  which  have 
traditionally  served  to  ensure  adherence  to  the  Constitution's  case  in  controversy 
requirements. 
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I.  BIOGRAPHICAL  INFORMATION  (PUBI.K  ) 

Full  name  (include  any  former  names  used) 

Alvin  K.  Hellerstein  (no  other  or  former  names) 

Address:  List  current  place  of  residence  and  office  addrcss(cs) 

Residence:  New  York,  New  York 

Office:  Stioock  &  Stroock  &  Lavan  LLP,  180  Maiden  Lane.  New  York.  NN    l()i)3S-4'AS2 

Date  and  place  of  birth. 

December  28, 1933;  New  York,  NY. 

Marital  Status  (include  maiden  name  of  w  ifc.  or  husband's  name).  List  spouse's  occupation,  cinploscr's 
name  and  business  address(es) 

Married  to  Mildred  (Markow)  Hellerstein.  My  wife  is  not  employed  outside  our  home 

Education:  List  each  college  and  law  school  you  have  attended,  including  dates  ■  1  attendance,  degrees 
received,  and  dates  degrees  were  granted. 

Columbia  College,  1 16*  Street  and  Amsterdam  Avenue,  New  York,  NY   1 0027. 
Attended  September,  1950  to  June,  1954.  Graduated,  Bachelor  of  Arts,  1954 

ColijmbiaUniversity  School  of  La  vv,  1 16"'  Street  and  Amsterdam  Avenue,  New  ^'ork.  NY  10027 
Attended  September  1953-June  1956    Graduated  LL.B.  1956.  (Under  Columbia's  professional  option 
program,  my  first  year  of  kw  school  coincided  with  my  fourth  year  of  college). 

Employment  Record:  List  (by  year)  all  business  or  professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations,  nonprofit  or  otherwise,  including  firms,  with 
which  you  were  connected  as  an  officer,  director,  partner,  proprietor,  or  employee  since  graduation  from 
college. 

Summer  1955:  Law  Clerk,  RCA  Legal  Offices,  Executive  Office,  30  Rockefeller  Pla/a,  New  York.  N^' 
10112. 

1956-57:  Law  Clerk,  United  States  District  Judge  Edmund  L.  Palmieri,  Southern  District  of  New  York, 
40  Centre  Street,  New  York,  NY   1 0007. 

1957-1960:  U.S.  Army,  the  Judge  Advocate  General's  Corps,  First  Lieutenant. 


1248 


1960-present:  Stroock  &  Stroock  &  Lavan,  61  Broadway,  New  York,  NY  10006  (1960  to 
approximately  1^81),  7  Hanover  Square,  New  York,  NY  10004  (1981  to  January,  1997),  i80  Maiden 
Lane,  New  York,  NY  10038  (January  1997-present).  Tel.  (212)  806-5400  (DID-5824). 

7.  Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars,  including  the  dates,  branch 
of  service,  rank  or  rate,  serial  number  and  type  of  discharge  received. 

Yes.  I  served  as  a  First  Lieutenant,  U.S.  Army,  in  The  Judge  Advocate  General's  Corp.  between 

May  19, 1957  and  May  10,  1960.  Thereafter,  I  served  in  the  Inactive  Reserves  until  June  12,  1964.  My 

serial  number  was  02288516.  I  received  an  Honorable  Discharge  on  June  12,  1964. 

8.  Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and  honorary  society 
memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

At  Columbia  University  School  of  Law,  I  was  an  editor  of  the  Law  Review,  and  I  was  awarded  the 
Jerome  Michael  Cup  in  my  third  year  as  best  speaker  in  a  trial  advocacy  competition,  and  the  Charles 
Bathgate  Beck  Price  in  my  first  year  for  having  submitted  one  of  the  two  best  final  examination  papers 
in  possessory  estates.  1  was  a  Harlan  Fiske  Stone  scholar  in  each  of  my  three  years,  and  a  James  Kent 
scholar  in  my  second  year.  1  received  a  New  York  State  Regent's  Scholarship  for  each  of  my  four  years 
of  College,  and  a  scholarship  fi'om  the  Law  School  to  supplement  that  scholarship  in  my  first  year,  and 
for  each  of  my  second  and  third  years. 

9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or  conferences  of  which 
you  are  or  have  been  a  member  and  give  the  titles  and  dates  of  any  offices  which  you  have  held  in  such 
groups 

Federal  Bar  Foundation,  President  1995-1997,  Chairman,  1997-present; 

Federal  Bar  Council,  Vice  President  and  other  offices,  approximately  1987-1995; 

American  Bar  Foundation,  member,  1994-1998  (Life  Member  beginning  1998); 

Association  of  Bar  of  City  of  New  York,  1961-present;  Chair,  Judiciary  Committee  1992-1995; 

member  Executive  Committee,  1987-1991;  Chair,  Committee  on  Federal  Courts,  1972-1975; 

miscellaneous  other  committees; 

American  Bar  Association,  1961-present  (member.  Business  Law  Section,  Litigation  Section,  various 

conmiittees); 

New  York  State  Bar  Association,  1961-present; 

New  York  Lawyers  for  the  Public  Interest,  Director,  1995-present; 

International  Association  of  Jewish  lawyers  and  Jurists,  American  Section,  Vice  President  and  member 

of  the  Executive  Committee,  1995-present. 

10.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in  lobbying  before  public 
bodies.  Please  list  all  other  organizations  to  which  you  belong. 

I  do  not  belong  to  any  lobbying  organization.  However,  1  have  made  contributions  to  America  Israel 
Political  Action  Committee  (AIPAC:  generally  $100  per  year,  or  less).  Except  for  my  synagogue  and 
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the  professional  and  community  organizations  listed  in  response  to  the  questions  of  this  questionnaire,  I 
do  not  belong  to  any  other  organization. 


1 1 .  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with  dates  of  admission 
and  lapses  if  any  such  memberships  lapsed.  Please  explain  the  reason  for  any  lapse  of  membership. 
Give  the  same  information  for  administrative  bodies  which  require  special  admission  to  practice. 

I  was  admitted  to  the  following  courts,  on  the  following  dates: 

New  York  State  courts  --  December  3,  1956 

United  States  District  Courts: 

S.D.N. Y. -- December  12,  1956 

E.D.N.Y. -March  21, 1963 

D.D.C.  --    May  20,  1997 

W.D.N.Y. -May  17,  1991 
United  States  Supreme  Court  --  May  25, 1 964 
United  States  Courts  of  Appeals: 

2d  Circuit  -  June  13,  1960 

D.C.  Circuit  --  May  20,  1977 

9*  Circuit  -  August  11, 1980 

3d  Circuit  --October  8, 1980 

10*  Circuit  ~  November  16,  1981 

1"  Circuit  ~  November  14, 1985 

8*  Circuit  ~  September  29, 1995 

12.  Published  Writines:  List  the  titles,  publishers,  and  dates  ofbooks,  articles,  reports,  or  other  published 
material  you  have  written  or  edited.  Please  supply  one  copy  of  all  published  material  not  readily 
available  to  the  Committee.  Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues  involving 
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constitutional  law  or  legal  policy.  If  there  were  press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 

Publications: 

A  Comprehensive  Survey  of  the  Attorney-Client  Privilege  and  Work  Product  Doctrine. 
(Monograph  published  bi-annually  by  PLI  and  ALL/ ABA  in  conjunction  with  programs  on 
Federal  Civil  Practice  and  Civil  Evidence;  published  also  by  NYSBA  in  connection  with  similar 
programs,  and  by  Business  Law  Section,  ABA,  in  connection  with  1994  seminar  for  Committee 
on  Corporate  Law  Departments)  (See  Speeches,  below). 

The  Likely  Insurance  Treatment  of  Treble  Damage  RICO  Judgments  (with  E.  A. 
Mullins),  42  The  Business  Lawyer  121(1 986). 

SEC  Secret  Subpoenas  (with  C.  L.  Brieant),  18  Securities  &.  Commodities  Regulation 
113(1985). 

Safeguards  in  SEC  Disciplinary  Proceedings,  16  The  Review  of  Securities  Regulation 
915(1983). 

When  Your  Clients  are  in  Conflict  (with  D.  Bleich),  7  The  National  Law  Journal  15 
(1985). 

Derivative  Liability  Under  RICO  (with  A.M.  Klinger),  ALI/ABA  Video  L.  Rev.  Study 
Materials  (1985). 

Private  Civil  Actions  and  Concurrent  or  Subsequent  Regulatory  or  Criminal  Proceedings 
(May  1986)  (ALI-ABA  Resource  Materials). 

Government  Assistance  and  Private  Economic  organization  for  Defense  (with  R.E. 
Speidel),  9  Military  L.  Rev.  99  ( 1 960). 

Book  Review,  Hon.  Henry  J.  Friendly,  Federal  Jurisdiction:  A  General  View,  28  The 
RECORD  842  (December,  1 973). 

States  React  to  Hostile  Tender  Offers  (with  Nelson  A.  Boxer),  New  York  Law  Journal 
June  13. 1988. 

Can  a  Client  Forbid  an  Accountant  From  Talking  to  the  Prosecution?  (with  Joel  Cohen), 
New  Yoric  Law  Journal  August  15,  .1989. 

Use  of  Depositions  in  Court  Proceedings  (with  Curtis  C.  Mechling),  7  Moore's  Federal 
Practice  C.  32  (3"*  Ed.  1997). 
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Standards  and  Guidelines  for  Practice  Under  Rule  1 1  Of  The  Federal  Rules  Of  Civil 
Procedure  (Committee  Report,  Committee  on  Rule  1 1 ,  Litigation  Section,  American  Bar 
Association  121  F.R.D.  101  (1988). 

Report  for  the  Committee  on  Federal  Courts  and  the  Honorable  Judges  of  the  United 
States  District  Court  for  the  Southern  District  of  New  Yoric,  Report  on  the  Experimental 
Individual  Calendar  Control  Program  in  the  United  States  District  Court  for  the  Southern  District 
of  New  York,  10  REPORTS  OF  COMMITTEES  15  (Oct.  1971). 

Controlling  Litigation,  Improving  Financial  Reporting:  The  1995  private  Securities 
Litigation  Reform  Act  (with  Laurence  Greenwald,  Meivin  A.  Brosterman  and  Susheel 
Kirpalani),  Grant  Thornton  private  publication  (Trends  in  Corporate  Governance)  1996. 

Speeches  (with  materials  in  connection  therewith  to  extent  available): 

The  Attorney-Client  and  the  Work  Product  Privileges  (my  monograph  on  this  subject,  listed 
above,  is  the  current  published  version  Earlier  versions  were  published  in  connection  with  the 
speeches  listed  below.  I  have  not  retained  copies  of  the  earlier  versions;  they  were  subsumed  in 
the  current  version): 

November  18, 1976,  as  part  of  a  PL!  program  on  Federal  Civil  Practice,  New  York  City, 
Barry  Garfinkel  Chair. 

March  16-18,  1978,  as  part  of  an  ALI/ABA  program  entitled  the  Federal  Rules  of 
Evidence:  A  Clinical  Study  of  Recent  Developments,  given  at  Emory  University  School 
of  Law,  Atlanta,  GA,  Sol  Schreiber  Chair. 

June  1 1-16, 1978,  same,  given  at  Villanova  University  School  of  Law,  Villanova,  PA. 

October  19-21, 1978,  same,  given  in  St.  Thomas,  Virgin  Islands. 

January  11, 1979,  as  part  of  a  PLI  program  on  Federal  Civil  Practice,  New  Yoric  City, 
Bany  Garfinkel  Chair. 

June  24-29, 1979,  as  part  of  an  ALI/ABA  program.  Trial  Evidence  in  Federal  and  State 
Courts,  Madison,  Wisconsin,  Sol  Schreiber  Chair.     ' 

November  12-14, 1981,  as  part  of  an  ALI/ABA  program.  Civil  Practice  and  Litigation  in 
Federal  Courts,  San  Juan,  PR,  Sol  Schreiber  Chair. 

January  14-16, 1982,  as  part  of  an  ALI/ABA  program.  Civil  Practice  and  Litigation  in 
,  Federal  Courts,  San  Diego,  CA. 

March  1983,  as  part  of  an  ALI/ABA  program.  Civil  Practice  and  Litigation  in  Federal 
Courts,,  New  Orleans,  LA. 
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April  19, 1985,  as  part  of  a  NYSBA  program  on  Federal  Court  Practice,  New  York  City. 

December  9,  1988,  as  part  of  a  PLI  program  on  Federal  Civil  Practice,  New  York  City, 
Barry  Garfinkel  Chair. 

November  8-10,  1990,  as  part  of  an  ALl/ABA  program.  Advanced  Course  of  Study,  Civil 
Practice  and  Litigation  Techniques  in  Federal  and  State  Courts,  Washington,  D.C.,  Sol 
Schreiber  Chair. 

February  19,  1992,  as  part  of  a  PLI  program  on  Federal  Civil  Practice,  New  York  City, 
Barry  Garfinkel  Chair. 

May  20-22,  1993,  New  York  City,  and 

October  14,  1993,  as  part  of  an  ALI/ABA  program,  Advanced  Course  of  Study,  Civil  • 
Practice  and  Litigation  Techniques  in  the  Federal  Courts,  Complex  Procedural  Issues: 
Sol  Schreiber  Chair. 

March  21, 1994,  as  part  of  a  PLI  program  on  Federal  Civil  Practice,  New  Yoik  City, 
Barry  Garfinkel  Chair. 

April  8,  1994,  What  Every  Business  Lawyer  Ought  to  Know  About  the  Lawyer/Client 
Privilege,  ABA  Section  of  Business  Law,  Washington,  D.C. 

September  30,  1994,  for  ALI/ABA  CLE  TV:  The  Lawyers'  Video  Magazine, 
Philadelphia  PA  (Eileen  Keimey,  Producer). 

October  13-15,  1994,  as  part  of  an  Advanced  ALI/ABA  Course  of  Study,  Civil  Practice 
and  Litigation  Techniques  in  the  Federal  Courts,  Boston  MA  (Sol  Schreiber,  Chair). 

December  5,  1994,  as  part  of  a  program  of  the  N.Y.S.  Bar  Association  Continuing  Legal 
Education  Department  on  "Practical  Evidence",  New  York  City,  Gregory  P.  Joseph, 
Chair. 

February  14,  1996,  as  part  of  a  PLI  program  on  Federal  Civil 
Practice,  New  York  City,  Barry  Garfinkel  Chair. 

May  29, 1996,  to  the  lawyers  of  Time  Warner's  Corporate  Law  and  Music  Group 
Departments. 

December  13,1 996,  Melville,  LI,  as  part  of  a  program  of  the  NYSBA,  Practical  Evidence 
(Hon.  James  A.  Gowan,  J.S.C,  N.Y.,  Chair). 
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Civil  Discovery  in  Federal  &  State  cases:  How  Do  I  Get  Started?  (with  Michele  L.  Jacobson), 
Course  Materials,  CitiBar  Center  for  Continuing  legal  Education,  The  Association  of  the  Bar  of 
the  City  of  New  York  (1997). 

The  ABCs  of  Civil  Litigation  in  N.Y.C.  And  N.Y.S.  Courts:  Initiating  Litigation,  Discovery  and 
Other  Pre-Trial  Issues  (with  M.L.  Jacobson),  Association  of  the  Bar  of  the  City  of  New  York, 
April  18,  1996  (Karen  G.  Milton,  Director,  Education  and  Training  Programs). 

Nuts  &  Bolts  of  Document  Production  for  In-House  and  Outside  Counsel:  The  Right  Way  is  the 
Only  Way  (with  J.  A.  Siegel  and  L.R.  Shaw)  (Moderator  of  Panel  Discussion),  ABA  Section  of 
Business  Law,  Nashville,  TN,  March  28, 1996  (James  L.  Holzman,  Programs  Chair,  Litigation 
Committee). 

The  Fundamentals  of  Pre-Trial  Discovery:  A  practitioner's  Perspective  (with  Adam  M. 
Greenfield),  Course  Material,  The  ABCs  of  Civil  Litigation  in  N.Y.C,  Discovery  and  Other  Pre- 
Trial  Issues,  The  Association  of  the  Bar  of  the  City  of  New  York,  April  17  and  18, 1996. 

New  York  Civil  Evidence  (Recent  Development  in  Evidence  Law,  with  R.M.  Cogan  and  M. 

Sasson) 

July  21, 1995,  as  part  of  a  CLE  program  of  the  Office  of  Court  Administration  to  New 
York  State  judges,  Westchester  Marriott  Hotel,  Tarreytown,  New  York. 

November  18,  1994,  same,  Syracuse,  New  York. 

Moderator,  "The  Image  of  Lawyers",  Winter  meeting  of  Federal  Bar  Council,  Acapulco,  Mexico, 
February  1994. 

"Alternative  Disputes  Resolution:  The  Experiences  of  the  Southern  and  Eastern  Districts  of  New 
York",  Winter  Meeting  of  Federal  Bar  Council,  Hawaii,  February  1993  (copy  not  available). 

TROs  and  Preliminary  Injunctions,  November  8-10,  1990,  as  part  of  an  ALI/ABA  program. 
Advanced  Course  of  Study,  Civil  Practice  and  Litigation  Techniques  in  Federal  and  State  Courts, 
Washington,  D.C.,  Sol  Schreiber,  Chair  (copy  not  available). 

Plaintiffs  and  Defendants  Objectives  in  Preparing  for  Trial,  June  25-29, 1990,  as  part  of  an 
ALI/ABA  program.  Trial  of  a  Securities  Case,  Charlottesville  VA  (Marvin  Pickholz  Chair)  (copy 
not  available). 

Trial  E^dence  (with  Stuart  A.  Summit),  March  9,  1990,  as  part  of  a  NYSBA  program.  Federal 
Civil  Practice  Forum,  New  York  City  (Hon.  Shira  S.  Scheindlin,  Chair)  (copy  not  available). 

"Derivative  Liability  Under  RICO"  (see  Publications  above): 

As  part  of  a  videoconference  sponsored  by  ALI/ABA,  Philadelphia,  Pa.,  1985. 
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To  a  conference  of  the  circuit  and  district  judges  of  the  Second  and  Third  Circuits, 
Saratoga,  N.Y.,  Spring,  1986  (approximate  date). 

To  a  conference  of  the  circuit  and  district  judges  of  the  Ninth  Circuit,  Monterey  CA,  Fall, 
1986  (approximate  date). 

Litigation  Update,  October  7-8, 1982,  New  York  City,  part  of  a  PLI  program,  Broker-Dealer 
Exposure  in  a  Changing  Regulatory  Climate  (John  F.X.  Peloso,  Chair)  (copy  not  available). 

Program  of  the  National  Conference  on  Professional' Responsibility,  May  17-20  1989,  Chicago: 
Rule  1 1  and  Discipline:  Defining  the  boundaries  (copy  not  available). 

Seminar,  Advanced  ALI/ABA  Course  of  Study:  Civil  RICO,  Issues  Confix)nting  Plaintiffs  and 
Defendants,  New  York  City,  May  14, 1988  (see  Civil  Rico:  Plaintiffs  Tactics  and  Strategy  (with 
Alan  M.  Klinger  and  Michele  L.  Jacobson),  Chapter  LX,  5"*  Annual  Rico  Litigation  Seminar 
(Law  Journal  Seminars  Press  1998). 

January  24,  1980,  "Private  Civil  Actions  and  Concurrent  or  Subsequent  Regulatory  or  Criminal 
Proceedings",  as  part  of  an  ALI/ABA  CLE  Review  (see  Publications,  above). 

Civil  Rico:  The  State  of  The  Law  (with  Alan  M.  Klinger  and  Michele  L.  Jacobson)  chapter  VU, 
Broker-DealerInstitute(Prac  L.Inst.  1989). 

State  Securities  Litigation:  New  Developments  (with  Carole  W.  Nimaroff),  Chapter  XII,  Broker- 
Dealer  Institute  (Prac.  L.  Inst.  1987). 

Filed  Statement  and  Summaries  of  Testimony  of  Alvin  Hellerstein,  Chair,  and  Federico  E. 
Virella,  Jr.,  Member,  Conmiittee  on  the  Judiciary,  Association  of  the  Bar  of  the  City  of  New 
Yoric,  given  January  27,  1994  to,  and  included  with,  Summary  Report  of  The  Judicial  Friends 
and  the  Association  of  Hispanic  Judges,  Public  Hearing  on  Judicial  Selection  (1994). 

Address  to  the  Annual  Meeting  of  the  Board  of  Jewish  Education 

June  10,  1981,  On  the  Occasion  of  Completing  Three  Years  as  President  (copy  not  available). 

Project  Finance,  Trade  and  Int'l  Arbitration,  a  talk  by  Alvin  K.  Hellerstein  at  a  seminar,  Legal 
Issues  of  Doing  Business  in  Israel,  presented  by  Int'l  Ass'n  of  Jewish  Lawyers  &  Jurists,  N.Y.C., 
June  15.  1994. 

13.  Health:  What  is  the  present  state  of  your  health?  Listthedateofyour  last  physical  examination. 
My  health  is  excellent.  My  last  physical  examination  was  January  20,  1998. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether  such  position  was 
elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each  such  court. 
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None. 

15.  Citations:  Ifyou  are  or  have  been  a  judge,  provide:  (1)  citations  for  ttie  ten  most  significant  opinions 
you  have  written;  (2)  a  short  sununary  of  and  citations  for  all  appellate  opinions  where  your  decisions 
were  reversed  or  where  your  judgment  was  affirmed  with  significant  criticism  of  your  substantive  or 
IMOcedural  rulings;  and  (3)  citations  for  significant  opinions  on  federal  or  state  constitutional  issues, 
together  with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the  opinions  listed  were 
not  officially  reported,  please  provide  copies  of  the  opinions. 

Not  applicable. 

16.  Public  OfiSce:  State  (chronologically)  any  public  offices  you  have  held,  other  than  judicial  offices, 
including  the  terms  of  service  and  whether  such  positions  were  elected  or  appointed.  State 
(chronologically)  any  unsuccessful  candidacies  for  elective  public  office. 

None. 

17.  Legal  Career 

a.  Describe  chronologically  your  law  practice  and  experience. after  graduation  fiom  law  school 
including: 

1 .  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the  judge,  the  court,  and  the 
dates  of  the  period  you  woe  a  clerk; 

Law  Clerk  to  the  Honorable  Edmund  L.  Palmieri,  United  States  District  Judge  for  the 
Southern  District  of  New  York  (1956-57). 

2.  whetheryoupracticedalone,  and  ifso,  the  addresses  and  dates; 
I  have  never  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or  govemmeiital 
agencies  with  which  you  have  been  connected,  and  the  nature  of  your  connection  with 
each; 

Stroock  &.  Stroock  &  Lavan,  1960  -present:  Address:  61  Broadway.  New  York,  NY 
10006  (1960  to  approximately  1981),  7  Hanover  Square;  New  York,  NY  10004  (1981  to 
January,  1997),  180  Maiden  Lane,  New  York.  NY  10038  (January  1997-present).  Tel. 
(212)  806-5400  (DID-5824).  Partner  since  1969.  I  co-founded  and  I  co-lead  the  firm's 
litigation  department 

b.  1.         What  has  been  the  general  character  of  your  law  practice,  dividing  it  into  periods  with 

dates  if  its  character  has  changed  over  the  years? 
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My  specialty  is  litigation,  including  arbitration  and  other  modes  of  disputes  resolutions, 
in  particular,  complex  cases  involving  large  exposures.  This  has  been  the  nature  of  my 
practice  throughout  my  career. 

2.         Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in  which  you  have 
specialized. 

My  typical  clients  are  those  who  present  complex  issues  requiring  litigation  or  counseling 
in  anticipation  of  litigation.  For  Tosco  Corp.,  for  example,  an  independent  oil  refining 
company,  I  have  supervised  and  conducted  major  litigations  relating  to  tender  offers, 
breaches  of  commercial  relations,  class  actions  and  securities  htigations,  age 
discrimination,  and  environmental  clean-up.  For  Grant  Thornton,  a  national  accounting 
company,  I  defended  the  company  against  claims  of  accounting  malpractice  and 
counseled  with  respect  to  issues  in  audits  that  anticipated  possible  litigation.  I  have 
represented  institutional  clients  as  both  plaintiffs  and  defendants,  and  in  regulatory 
proceedings.  I  have  also  defended  clients  against  derivative  liability  for  sexual  abuse, 
represented  a  claimant  with  respect  to  ownership  of  an  historic  and  valuable  library,  and 
coordinated  parallel  civil,  criminal  and  regulatory  litigations  and  proceedings. 

1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If  the  fi-equency  of  your 
appearances  in  court  varied,  describe  each  such  variance,  giving  dates. 

I  appeared  in  court  regularly. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts;  --50% 

(b)  state  courts  of  record;  —  25% 

(c)  other  courts  (i.e.,  abritrations)- 25% 

3.  What  percentage  of  your  litigation  was; 

(a)  civil;  -  95% 

(b)  criminal.  -  5% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or  judgment  (rather  than 
settled),  indicating  whether  you  were  sole  counsel,  chief  counsel,  or  associate  counsel. 

I  tried  eight  to  ten  cases  to  verdict  or  judgment  in  courts  of  records  over  the  course  of  my 
practice  with  Stroock  &  Stroock  &  Lavan.  In  addition,  I  tried  approximately  25  general 
courts-martial  to  verdict  and  sentence  as  a  Judge  Advocate  officer  in  Korea  in  1959-60. 

5.  What  percentage  of  these  trials  was: 

(a)  jury  -  95% 

(b)  non-jury  -  5% 
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18.       Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally  handled.  Give  the 
citations,  if  the  cases  were  reported,  and  the  docket  number  and  date  if  unreported.  Give  a  capsule 
summary  of  the  substance  of  each  case.  Identify  the  party  or  parties  whom  you  represented;  describe  in 
detail  the  nature  of  your  participation  in  the  litigation  and  the  final  disposition  of  the  case.  Also  state  as 
to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the  case  was  litigated; 
and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 


1.  National  Association  of  Independent  Automobile  Insurers  v.  New  York.  89  N.Y.  950  (1997)  (Kaye, 
C.J.,  Bellacosa,  Smith,  Levine,  Ciparick  and  Wesley,  JJ.).  Plaintiffs,  automobile  insurers,  had 
successfully  enjoined  a  New  York  tax  imposed  on  payments  of  insurance  reimbursements  to  automobile 
owners.  The  tax,  anticipating  sales  taxes  that  repair  shops  were  required  to  collect,  was  held 
unconstitutional  by  the  trial  court  under  the  constitutions  of  New  York  and  the  United  States  as 
imposing  an  arbitrary  double  tax.  (No.  23912,  April  23,  1991,  Spodek,  J.S.C).  The  Appellate  Division 
reversed,  207  A.D.2d  191,  620  N.Y.S.2d  448  (2d  Dep't  1995)  (O'Brien,  J.,  with  Bracken,  J.P.  And 
Pizzuto,  J.  concurring,  Ritter,  J.  dissenting),  and  the  New  York  Court  of  Appeals  affirmed  (citation 
above).  The  Court  of  Appeals  held  that  the  policies  of  legislative  discretion  and  presumptive 
constitutionality  outweighed  the  apparent  arbitrariness  of  the  tax.  However,  the  appeal  brought  about 
legislative  changes  to  remedy  the  problem.  1  argued  the  motion  for  plaintiffs  automobile  insurers  in  the 
trial  court,  and  argued  the  appeals  in  the  Appellate  Division,  Second  Department,  and  in  the  New  York 
Court  of  Appeals.  I  was  assisted  by  Edward  P.  Grosz,  an  associate  (212-806-6285),  and  Martin  J. 
Minkowitz,  a  partner  (212-806-6256).  August  L.  Fietkau,  Assistant  Attorney-General,  120  Broadway, 
New  York,  N.Y.  1 0006  (2 1 2-4 1 6-8664),  represented  New  York  State. 

2.  Lion  Oil  Co.  v.  Tosco  Corp..  90  F.3d  268  (8th  Cir.1996).  Lion  Oil,  the  owner  of  an  oil  refinery,  had 
sued  Tosco,  the  former  owner  of  the  refinery  in  the  United  States  District  Court  for  the  Western  District 
of  Arkansas  to  recover  environmental  clean-up  costs.  After  substantial  discovery  and  cross-motions  for 
sununary  judgment,  the  district  court  granted  judgment  of  dismissal  (Hon.  Harry  Barnes,  U.S.D.J.),  and 
the  court  of  appeals  affirmed.  (Wollman,  C.J.,  with  Henley  and  Bowman,  .JJ.)  1  argued  both  the  motion 
for  judgment  in  the  district  court  and  the  appeal.  Susheel  Kirpalani,  an  associate  of  my  firm,  assisted. 
(212-806-6478).  Allan  Gates,  of  Mitchell,  Williams,  Selig,  Gates  &  Woodyard,  320  West  Capitol 
Avenue,  Little  Rock,  Ark.  72201  (501-370-4275)  was  co-counsel.  Lion  Oil  was  represented  by  Mark  L. 
Austrian,  of  Collier,  Shannon,  Rill  &  Scott,  3050  K  Street,  N.W.,  Washington,  D.C.  20007  (202-342- 
8400)  and  N.  M.  Norton  of  Wright,  Lindsey  &  Jennings,  200  West  Capitol  Avenue,  Little  Rock,  Ark. 
72201  (501-371-0808)? 

3.  Elliman  v.  Elliman.  AAA  Case  No.  13  180  00126  92.  This  case  involved  the  interpretation  of  a 
partnership  agreement  and  valuation  of  sophisticated  and  complex  partnership  businesses  and  income 
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streams.  The  arbitration,  before  three  lawyer-arbitrators  in  60  sessions,  between  June  1992  and  July 
1994,  covered  10,889  pages  of  transcript  and  involved  approximately  600  exhibits.  The  award,  in  favor 
of  the  terminated  partner,  Christopher  J.  Elliman,  in  the  amount  of  $4,851,108,  was  confirmed,  and 
judgment  was  entered,  in  Supreme  Court,  New  Yoric  County,  No.  125028/94  October  19,  1994  (Bruce 
McM.  Wright,  J.S.C).  I  acted  as  chief  counsel  for  Christopher  J.  Elliman.  I  was  assisted  by  associates 
Jonathan  Siegel  (212-806-6642),  and  Howard  Horowitz  (now  at  Lipper  &  Co.,  L.P.,  101  Park  Avenue, 
New  York,  NY  10178  (212-883-6351).  The  petitioners  and  counter-respondents  were  David  D.  Elliman 
and  Arthur  S.  Penn,  and  the  partnership,  Elmrock  Partners.  They  were  represented  by  Proskauer,  Rose, 
Goetz  and  Mendlessohn,  1585  Broadway,  New  York,  NY  10019  (Dale  Schreiber,  chief  counsel,  Andrew 
R.  Reich  assisting)  (212-969-3475).  The  arbitrators  were  Joseph  P.  Sullivan,  Esq.,  McCarthy  & 
Sullivan,  2095  Broadway,  New  York,  NY  10023,  Chair  (212-787-3202),  Martin  S.  Tackel,  Esq.,  Sharff 
&  Tackel,  10  Mitchell  Place,  White  Plains,  NY  10601  (914-997-0905)  and  Walter  V.  Farber,  Esq.,  595 
Madison  Avenue,  New  York,  NY  10022  (212-308-4222).  Related  litigations  between  the  parties  and 
among  the  larger  family  continue.  See,  e.g..  Model  v.  Elliman,  No.  10287/93  (Sup.  Ct.  N.Y.  County, 
Herman  Cahn,  J.S.C)  (involving  issues  of  partnership  dissolution  and  wind-up  relating  to  a  large  tract  of 
land  adjoining  Fort  Bragg  in  North  Carolina,  and  Elliman  v.  Elliman,  No.  603377/96  (Sup.  Ct.  N.Y. 
County,  Beatrice  Shainswitt,  J.S.C.)  (involving  issues  of  trusts  and  fiduciary  obligations  in  the  context 
of  sales/leasebacks  of  nuclear  power  facilities).  I  am  chief  trial  counsel  for  Christopher  J.  Elliman  and 
other  members  of  his  family  in  these  lawsuits,  and,  on  October  25,  1996, 1  argued  an  appeal  on  their 
behalves  in  the  Appellate  Division,  First  Judicial  Department,  in  Model  v.  Elliman,  supra.  The  Appellate 
Division  affirmed  some  aspects,  and  reversed  other  aspects,  of  the  trial  court's  decisions,  see  659  N.Y. 
Supp.  2d  755  (1"  Dep't  1997)  (Wallach,  P.J.,  Nardelli,  Tom,  Mazzarelli,  JJ.S.C),  and  the  case  continues. 
In  the  appeal,  Daniel  R.  Murdock  of  Winston  &  Strawn,  200  Park  Avenue,  New  York,  N.Y.  10166  (212- 
294-4669)  and  William  A.  Maher  of  Maher,  Sullivan  &  McDaniel,  230  Park  Avenue,  New  York,  N.Y. 
10022  (212-309-8733)  represented  respondents.  In  the  continuing  litigations,  Martin  London  of  Paul 
Weiss  Rifkind  Wharton  &  Garrison,  1285  Avenue  of  the  Americas,  New  York,  NY  10019  (212-373- 
3197)  was  substituted  for  Daniel  Murdock  in  the  representation  of  the  adverse  clients. 

4.  United  States  v.  City  of  New  Yoric.  972  F.2d  464  (2d  Cir.  1992).  New  York  City's  Department  of 
Environmental  Protection,  in  order  to  discharge  obligations  imposed  under  a  consent  decree  issued  at  the 
instance  of  the  United  States  Department  of  Environmental  Protection,  had  awarded  contracts  for  the 
treatment  and  conversion  of  sludge  to  New  York  Organic  Fertilizer  Company,  an  indirect  subsidiary  of 
PNT  Inc.,  and  two  other  companies.  Taxpayers,  led  by  Hon.  Carol  Maloney,  sued  in  the  New  York 
Supreme  Court  to  enjoin  performance  because  of  alleged  violations  of  public  bidding  requirements 
under  the  City  Charter  and  State  law.  The  defendants  removed  to  the  United  States  District  Court, 
Eastern  District  of  New  York,  pursuant  to  the  All  Writs  Act  and  the  jurisdiction  of  the  district  court 
under  the  Consent  Decree.  The  United  States  intervened.  A  full  record  was  developed  by  affidavits 
submitted  under  an  accelerated  schedule,  and  the  matter  was  argued  upon  motion  for  judgment  before 
United  States  Magistrate  Judge  Michael  Orenstein  (225  Cadman  Plaza  East,  Brooklyn,  NY  1 1201). 
Judge  Orenstein  granted  judgment  to  defendants,  and  Hon.  Jacob  Mishler,  U.S.D.J.,  following  a  de  novo 
hearing,  adopted  Judge  Orenstein's  decision.  (Uniondale  Avenue  and  Hempstead  Turnpike,  Uniondale, 
NY  1 1 553).  Plaintiffs  appealed,  and  the  court  of  appeals  for  the  Second  Circuit  affirmed.  (Walker,  CJ., 
with  Lumbard  and  Van  Graafiland,  C.JJ.) .  I  was  chief  counsel  in  the  district  court  and  argued  the 
appeal  for  New  York  Organic,  Inc.,  one  of  the  three  contracting  parties.  I  was  assisted  by  Joseph  J. 
Giamboi,  then  an  associate  of  the  firm  and  now  Vice-President  and  General  Counsel,  New  Yoric  City 
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School  Construction  Authority,  30-30  Thomson  Avefiue,  Long  Island  City,  NY  1 1 101  (71 8-472-8220). 
The  Corporation  Counsel  (Barbara  Vessel,  Helen  P.  Brown  and  Lewis  Finkelman,  Assistants  Corp. 
Counsel,  212-788-  1276,  1022  and  1267)  represented  the  City.  S.  Mac  Gutman  of  Gutman  &  Gutman, 
19  Roslyn  Road,  Mineola,  NY  1 1501  (516-248-0470)  represented  plaintiff-appellant.  Paul  A.  Winick  of 
Thelen,  Mamn,  Johnson  &  Brides,  330  Madison  Avenue,  New  York,  NY  10017  (212-297-3200)  and  K. 
Richard  Marcus  and  Vincent  Toma  of  McDonough,  Marcus,  Cohn  &  Tretter,  600  Third  Avenue,  New 
York,  NY  10016  (212-557-7990)  represented  the  other  contractors.  Chambers  Services,  Inc.  and  Merco 
Joint  Venture.    The  United  States  was  represented  by  Deborah  Zwany,  Assistant  U.S.  Attorney,  225 
Cadman  Plaza  East,  Brooklyn,  NY  1 1201  (718-33-2898).  The  New  York  Attorney  General  was 
represented  by  Ann  L.  Goldwasser,  Department  of  Law,  120  Broadway,  New  York,  NY  10271  (212- 
341-2459). 

5.  Best  Brands  Beverage.  Inc.  v.  Falstaff  Brewing  Corp..  842  F.2d  578  (2d  Cir.  1988).  This  case 
involved  issues  arising  from  the  termination  of  a  master  distribution  contract  and  discriminatory  pricing 
between  master  distributors.  The  district  court,  after  a  verdict  by  a  jury  in  favor  of  the  plaintiff.  Best 
Brands,  the  master  distributor  in  the  Eastern  States,  granted  judgment  in  the  amount  of  $45,174,000, 
after  trebling.  (U.S.D.C,  S.D.N.Y.,  85  Civil  3661,  March  6,  1987,  as  amended  April  28,  1987,  Richard 
Owen,  U.S. D.J.)  The  court  of  appeals  reversed  (Altimari,  C.J.,  with  Newman  and  Miner,  C.JJ.),  holding 
that  actual  competition  between  the  favored  and  unfavored  distributors,  necessary  for  a  claim  under  the 
Robinson-Patman  Act,  15  U.S.C.  §  13(a),  had  not  been  proven,  and  that  the  contract  terms  that  were 
allegedly  breached  lacked  sufficient  specificity.  I  was  chief  trial  counsel  for  the  plaintiffin  the  district 
court,  and  I  argued  the  appeal  for  plaintiff-respondent  in  the  Second  Circuit.  I  was  assisted  by  Brian  M. 
Cogan,  then  an  associate  and  now  a  partner  of  Stroock  &  Stroock  &  Lavan  (212-806-5654),  and  Paul  E. 
Breene  and  Elizabeth  A.  Sherwin,  then  associates  and  now  partners  of  Anderson,  Kill,  Olick  & 
Oshinsky,  One  Gateway  Center,  Newark,  NJ  07102  (201-642-5858).  Professor  William  K.  Jones, 
Charles  Evans  Hughes  Professor  of  Law  at  the  Columbia  Law  School  (212-854-2640)  also  assisted  on 
the  brief  William  M.  Bitting  of  Hill,  Farrer  &  Burrill,  445  S.  Figueroa  Street,  Los  Angeles,  CA  90071 
(213-620-0460)  and  Amy  D.  Kanengiser,  then  of  Spengler,  Carlson,  Gubar,  Brodsky  &  Frischling  of 
New  York  City  and  now  in  the  Office  of  the  General  Counsel,  Nynex  Corp.,  1095  Avenue  of  the 
Americas,  New  York,  NY  10036  (212-395-2121)  represented  Falstaff  Brewing,  defendant  in  the  district 
court  and  appellant  in  the  Second  Circuit. 

6.  Financial  Security  Assurance  Inc.  v.  State  Government  Insurance  Commission  of  South  Australia. 
This  was  an  arbitration  of  a  reinsurance  dispute,  pursuant  to  the  federal  arbitration  act,  9  U.S.C.  §  9,  and 
governed  by  rules  of  the  Center  for  Public  Resources  as  modified  by  the  parties.  The  case  arose  from 
claims  of  an  Australian  reinsurer.  State  Government  Insurance  Commission  (SGIC),  that  it  was  entitled 
to  rescind  its  agreement  of  reinsurance  with  Financial  Security  Assurance  Inc.  (FSA).    FSA  had  ceded  a 
portion  of  its  insurance  guarantee  of  mortgage-backed  corporate  notes.  SGIC  claimed  that  it  was  induced 
to  reinsure  by  misstatements  and  omissions  amounting  to  fraud.  The  arbitration  trial  took  two  weeks  in 
June  and  July,  1994. 1  acted  as  chief  counsel  for  petitioner,  Financial  Security  Assurance  Co.,  assisted  by 
an  associate,  Michele  L.  Jacobson  (212-806-6067).  An  award  was  entered  in  favor  of  petitioner  in  the 
amount  of  $3,842,295,  with  a  declaration  of  continuing  obligations  by  the  respondent.  The  award  was 
confirmed,  and  judgment  was  entered,  by  the  United  States  District  Court,  Southern  District  of  New 
York.    (94  Civil  7239,  Nov.  14,  1994,  Denise  L.  Cote,  U.S.D.J.)  Brown  &  Wood,  1  World  Trade 
Center,  New  York,  NY  10048  (Roger  J.  Hawke,  chief  counsel)  (212-839-5544)  tried  the  case  for 
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respondent.  The  arbitrators  were  Richard  M.  Shusterman,  Chair,  of  White  &  Williams,  One  Liberty 
Place,  1650  Market  Street,  Philadelphia  PA  19103  (215-864-7000),  Lawrence  Brandes,  Rosenman  & 
Colin,  575  Madison  Avenue,  New  York,  NY  10022  (212-940-8800)  and  Aaron  Stem,  Stem,  A.B.,  Inc., 
New  King  Street,  P.O.  Box  820-C,  N.  White  Plains,  NY  1 0603  (9 1 4-428- 1717). 

7.  Agudas  Chasidei  Chabad  of  United  States  v.  Gourarv.  CV  85  2909  (E.D.N.Y.,  CPS).  This  was  a 
dispute  over  the  ownership  of  a  50,000  volume  library  collected  by  the  sixth  dynastic  rabbi,  Joseph  I. 
Schneerson,  in  the  line  of  Lubavitcher  chasidim,  a  sect  of  Orthodox  Jews  originating  in  Russia  but,  since 
1940,  centered  at  770  Eastern  Parkway,  Brooklyn.  The  library  was  acquired  in  the  1930s,  but  included 
rare  books,  manuscripts  and  memorabilia  dating  back  to  the  origins  of  the  sect  in  the  late  18th  and  early 
19th  centuries  in  Russia,  and  earlier.  Rabbi  Schneerson,  with  some  of  his  immediate  faniily  including 
the  plaintiffs,  his  daughter  Hanna  Gourary  and  her  son  Barry  Gourary,  managed  to  escape  from  Warsaw 
in  1940,  with  the  help  of  friends  and  the  intervention  of  the  State  Department,  and  was  able  to  rescue  the 
core  of  his  library,  some  during  the  war  and  some  after.  Additional  volumes  were  acquired  in  the  1950s. 
I  was  chief  trial  counsel  for  the  defendants  Hanna  and  Barry  Gourary,  defending,  as  heirs,  against  the 
claim  of  the  corporate  representative  of  Lubavitcher  chasidim,  led  by  the  then  current  dynastic  leader, 
the  late  Rabbi  Menachem  Mendel  Schneerson,  the  seventh  Lubavitcher  rabbi,  also  a  nephew  of  Rabbi 
Joseph  I.  Schneerson.  After  trial  of  the  issue  of  ownership  lasting  approximately  a  month,  the  district 
court  granted  judgment  in  favor  of  plaintiff  (650  F.  Supp.  1463  (E.D.N.  Y.  1987)  (Charles  P.  Sifton, 
U.S. D.J. ).  Defendants,  through  successor  counsel  (Richard  A.  JafTe  of  Abady  &  Jaffe;  firm  apparently 
dissolved  and  Mr.  Jaffe's  current  address  unknown),  appealed.  The  Second  Circuit  affirmed,  833  F.2d 
431  (1987).  Schlam  Stone  &  Dolan,  475  Park  Ave.  So.,  NYC  10016  (696-1600)  (Richard  H.  Dolan), 
Miller,  Cassidy,  Larroca  &  Lewin,  2555  M  Street,  N.W.,  Wash.  D.C.  20037  (202)  293-6400  (Nathan 
Lewin,  Seth  P.  Waxman),  and  Jerome  J.  Shestack,  Schnader,  Harrison,  Segal  &  Lewis,  1600  Market 
Street,  Phila.  Pa.  19103;  215-751-2446  represented  plaintiff  Brian  M.  Cogan  (212-806-5654)  and 
Elizabeth  A.  MuUins  (212-806-5832),  then  associates  and  now  partners  of  Stroock  &  Stroock  &  Lavan, 
assisted  me. 

8.  U.S.  Financial  Securities  Lit'n.  M.D.L.  161,  U.S.D.C,  S.D.  Cal.  (Howard  B.  Turrentine,  U.S.D.J.). 
This  litigation  of  securities  fi'aud  in  the  common  stock  and  debentures  of  U.S.  Financial  Securities,  Inc. 
was  transferred  from  the  United  States  District  Court  for  the  Southern  District  of  New  York  to  the 
Southern  District  of  California,  and  consolidated  with  other  related  cases  in  other  district  courts.  375  F. 
Supp.  1403  (J.P.M.D.L.  1974);  385  F.  Supp.  586  (J.P.M.D.L.  1974)  (tag-along).    Class  actions  were 
then  certified,  64  F.R.D.  443  (S.D.  Cal.  1974),  and  extensive  pre-trial  proceedings  followed.  E.g.,  69 
F.R.D.  24  (S.D.  Cal.  1975);  74  F.R.D.  497  (S.D.  Cal.  1975).  I  was  in  charge,  on  behalf  of  my  firm,  of 
the  representation  of  Decatur  Income  Fund  and  other  institutional  investors  which  had  purchased 
debentures  of  U.S.  Financial.  Fred  C.  Aldridge,  Jr.  of  Stradly,  Ronon,  Stevens  &  Young,  2600  One 
Commerce  Square,  Philadelphia,  PA  19103  (215-564-8120)  was  co-counsel.  We  were  assisted  by  David 
C.  Pollack,  then  an  associate  and  now  a  partner  of  Stroock  &  Stroock  &  Lavan  (305-789-9342).  We 
reached  a  favorable  settlement,  in  combination  with  two  class  actions  and  aiiother  individual  action;  the 
remaining  cases  settled  after  additional  proceedings.    The  settlement  group  with  which  my  clients  and  I 
were  joined  consisted  of;  Melvyn  I.  Weiss  and  William  Lerach  of  Milberg,  Weiss,  Bershad,  Specthrie  & 
Lerach,  1  Pennsylvania  Plaza,  New  York,  N.Y.  (212-594-5300),  representing  the  debenture  class  of 
plaintiffs,  Irving  Morris  of  Morris  &  Morris,  1 105  N.  Market  Street,  Wilmington,  DE  19899  (302-426- 
0400)  representing  the  common  stock  class  of  plaintiffs  and  J.  Tomlinson  Forte  of  Reed,  Smith,  Shaw 
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&  McClay,  435  Sixth  Avenue,  Pittsburgh,  PA  15219  (412-288-3131)  representing  Mellon  Bank,  N.A., 
another  plaintiff  debenture  holder.  The  recovery  for  the  plaintiffs  for  which  I  acted  was  approximately 
$30  million,  approximately  95%  of  their  loss.    Irwin  F.  Woodland  of  Gibson,  Dunn  &  Crutcher,  One 
Century  Plaza,  2029  Century  Park  East,  Los  Angeles,  CA  90067  (310-552-3400)  represented  defendant 
Touche,  Ross  &  Co.;  Everett  B.  Clary  and  James  W.  Colbert  III  of  O'Melveny  &  Myers,  400  South 
Hope  Street,  Los  Angeles,  CA  90071  (21 3-669-6000)  represented  defendant  Union  Bank;  William  T. 
Norfolk  and  Robert  Katz  of  Sullivan  &  Cromwell,  125  Broad  Street,  New  York,  N.Y.  (212-558-4000) 
represented  defendant  Goldman  Sachs  &  Co.  and  other  broker-dealers  (Mr.  Katz  is  now  general  counsel 
of  Goldman  Sachs  (212-  902-1000);  and  J.  Asa  Rountree  of  Debevoise  &  Plimpton,  875  Third  Avenue, 
New  York,  NY.  (212-909-6000)  represented  the  outside  directors  of  U.S.  Financial  who  were 
defendants. 

9.  United  States  v..  Arroyo.  494  F.2d  1316  (2d  Cir.  1974)  (Danaher,  C.J.,  with  Lumbard  and 
Timbers(JJ.).  This  was  an  appeal  of  convictions  of  five  defendants  under  the  narcotics  law,  following  a 
trial  before  District  Judge  Arnold  Bauman  and  a  jury.  1  represented  one  of  the  defendants,  Carlos 
Sanchez,  following  CJA  assigmnent  by  the  court.  The  trial  involved  a  complicated,  "French 
Cormection"  conspiracy  to  import  and  distribute  heroin,  processed  in  Marseilles,  shipped  to  Buenos 
Aires,  and  hidden  in  a  shipment  of  hides  exported  from  Buenos  Aires,  via  Rio  de  Janeiro,  to  New  York. 
I  was  trial  counsel  before  Judge  Bauman,  and  I  argued  my  client's  appeal  to  the  Second  Circuit.  Paul  S. 
Levy,  then  an  associate  and  presently  a  partner  of  Joseph,  Littlejohn  &  Levy,  450  Lexington  Avenue, 
New  York,  N.Y.  10017  (  212-286-8600)  assisted.  Franklin  B.  Velie,  presently  of  Christy  &  Viener,  620 
Fiflh  Avenue,  New  York,  N.Y.  10020  (212-632-5503)  was  Assistant  United  States  Attorney.  Counsel 
for  other  defendants  were:  Albert  J.  Krieger,  1899  South  Bayshore  Drive,  Miami  FL  10177  (305-854- 
0050),  Jay  Goldberg,  250  Park  Avenue,  New  York,  NY.  10177  (212-983-6000)  and  Stanley  M.  Meyer 
(practiced  in  Mineola,  N.Y.,  address  unknown). 

10.  In  Re  Atlantic  Fin.  Mgmt..  718F.Supp.  1003,  718  F.Supp.  1012,  718  F.Supp.  1018  (D.  Mass., 
MDL  No.  584,  1988,  1989).  This  action,  transferred  by  the  Multidistrict  panel  to  the  District  of 
Massachusetts,  consolidated  two  class  actions  claiming  fraud  in  connection  with  the  sales  of  securities  of 
AZL,  Inc.,  an  international  oil  and  agriculture  company.  After  a  month  of  trial  before  Walter  Jay 
Skinner,  U.S. D.J.  and  a  jury,  the  actions  were  settled.  The  district  court  ruled,  before  the  trial,  on  issues 
of  respondeat  superior  and  controlling  persons  liability  under  the  Securities  laws  and,  towards  the  end  of 
trial,  on  the  fairness  and  propnety  of  bar  orders  with  respect  to  partial  settlements.  The  former  issue  was 
reviewed  by  the  court  of  appeals  for  the  First  Circuit,  784  F.2d  29  (1986),  cert,  denied,  481  U.S.  1072 
(1987)  (three  votes  favored  granting  the  writ).  I  was  co-counsel  for  defendant  AZL  with  Jerome  Gotkin 
and  Gordon  P.  Katz,  then  of  Widett,  Slater  &  Goldman  and  now  partners  of  Mintz,  Levin,  Cohn,  Ferris, 
Glovsky  &  Popeo,  One  Financial  Center.Boston,  MA  (617-542-6000)  and  Sherburne,  Powers  & 
Needman,  One  Beacon  Street,  Boston,  MA  02108  (617-532-2700),  respectively.    Alan  M.  Klinger  (212- 
806-5818),  then  an  associate  and  now  a  partner  of  Stroock  &  Stroock  &  Lavan,  assisted  me.  Peter  J. 
Schneider  and  Robert  J.  Cordy  of  Bums  &  Levinson,  125  Sumner  Street,  Boston,  MA  021 10  (617-345- 
3000)  acted  as  liaison  plaintiffs.    James  L.  Ackerman  and  Sharon  S.  Tisher  of  Day,  Berry  &  Howard, 
260  Franklin  Street,  Boston,  MA  021 10  (617-345-4600)  represented  the  individual  AZL  defendants. 
Heniy  F.  Minnerop  and  Judith  Welcom  of  Brown  &  Wood,  One  World  Trade  Center,  New  York,  N.Y. 
10048  (212-839-5300)  represented  defendant  Becker  Paribas.  Inc. 
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19.       Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal  matters  that  did  not  involve  litigation.  Describe  the 
nature  of  your  participation  in  this  question,  please  omit  any  information  protected  by  the  attorney-client 
privilege  (unless  the  privilege  has  been  waived.) 

I  was  Chair  of  the  Judiciary  Committee  of  the  Association  of  the  Bar  of  the  City  of  New  York  between 
September  1992  through  August  1995.  The  Judiciary  Committee  investigates  and  evaluates  every 
elected  and  appointed  candidate  for  City,  State  and  Federal  judicial  positions  within,  or  affecting.  New 
Yoric  City.  The  committee  membership  was  broad-based,  diversified  according  to  types  of  practice  and 
racial  and  ethnic  identifications.  The  Committee  performed  its  investigations  and  evaluations  of 
candidates  according  to  strict  and  high  standards,  thus  contributing  to  a  high  quality  of  justice  in  the 
courts  within,  and  affecting.  New  Yoric  City.  In  the  three  years  when  I  was  Chair,  the  Committee 
investigated  and  evaluated  426  candidates  for  judicial  office. 

I  organized  a  Program  Committee  for  the  Federal  Bar  Council  and  served  as  the  Co-Chair  with  Donald 
Zoeller.  Between  September  1994  and  November  1996,  we  developed  a  series  of  interesting,  and  well- 
attended  educational  programs  for  federal  practitioners.  The  programs  were  presented  by  experienced 
lawyers,  judges  and  law  professors,  who  discussed  ethical  issues  in  pre-trial  depositions,  successive  state 
and  federal  prosecutions,  pre-trial  and  trial  publicity  in  criminal  cases,  recent  changes  in  federal  practice 
and  procedure,  among  other  issues. 

I  was  Chair  of  the  Committee  on  Federal  Courts  of  the  Association  of  the  Bar  of  the  City  of  New  York 
between  September  1972  and  August  1975,  and  a  member  of  the  Committee  for  two  years  before  then. 
The  Committee  published  reports  that  led  to  the  adoption  by  the  Southern  District  judges  of  the 
Individual  Assigiunent  Plan  for  controlling  cases  to  replace  a  master  Calendar  system.  The  Committee 
prepared  other  reports  on  subjects  that  included  urging  the  adoption  by  the  Second  Circuit  of  CAMP 
(Civil  Appeals  Management  Plan),  using  a  Staff  Counsel  lo  help  settle  and  limit  issues  in  pending 
appeals,  promoting  procedures  in  the  district  courts  to  reduce  sentencing  disparities  prior  to  the  adoption 
of  the  Sentencing  Guidelines,  and  creating  efficiencies  with  regard  to  class  actions. 

My  speeches,  lectures  and  writings  on  the  attorney-client  privileges  and  on  issues  of  practice  and 
procedure  in  the  federal  courts  are  described  in  answer  to  Question  12  of  this  questiormaire. 

I  chaired  a  subcommittee  on  Rule  1 1  for  the  Section  on  Litigation,  American  Bar  Association,  1988- 
1992.  The  subcommittee  publicized  a  paper  on  Rule  1 1  standards,  which  the  present  Section  Chair, 
Gregory  P.  Joseph,  developed  for  the  Committee  as  one  of  its  members.  See  Standards  and  Guidelines 
for  Practice  Under  Rule  11,  121  F.R.D.  101  (1988). 

I  was  a  member  of  several  committees  of  the  Second  Circuit,  on  the  Civil  Appeals  Management  Plan 
under  Professor  Maurice  Rosenberg,  Chair,  and  on  the  Pre-Trial  Phase  of  Civil  Litigation,  under 
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Professor  Rosenberg  and,  after  him,  under  Standish  Medina,  Chairs.  I  succeeded  Mr.  Medina  as  Chair. 
The  Committees  functioned  between  approximately  1978-1994. 


May^  1998 
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U.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income  arrangements,  stock, 
options,  uncompleted  contracts  and  other  future  benefits  which  you  expect  to  derive  from  previous 
business  relationships,  professional  services,  firm  memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be  compensated  in  the  future  for  any  firiancial  or 
business  interest. 

(a)  Upon  my  retirement  from  Stnx>ck  &  Stroock  &  Lavan  LLP,  I  will  be  entitled  to  receive,  pursuant  to 
the  firm's  Pension  Agreement  with  all  its  partners,  (i)  a  proportional  portion  of  the  firm's  income  for  the 
year  of  my  retirement,  according  to  the  portion  of  the  year  that  I  was  an  active  partner  and  (ii),  thereafter 
(and  subject  to  ratification  by  the  firm's  partners  of  a  proposed  modification  to  the  existing  Pension 
Agreement),  a  yearly  pension  in  a  set  amount,  subject  to  adjustments  for  changes  in  the  cost  of  living 
and  to  equalize  for  possible  deteriorations  in  the  pensions  of  other  retired  partners  similarly  situated. 

(b)  I  will  be  entitled  to  distributions  from  investments  I  made  in  various  common  stock  and  bond  funds 
with  other  of  the  firm's  partners,  though  investment  partnerships  that  are  indq>endent  of  the  firm.  The 
investments  are  likely  to  be  substantially  distributed  to  the  owning  partners  within  five  years. 

(c)  1  have  a  vested  and  separable  interest  in  "401-K"  and  IRA  accounts,  reflecting  fiinds  I  contributed 
(directly  or  beneficially),  and  increases  thereon,  through  the  Stroock  &  Stroock  &  Lavan  Retirement 
Plan,  into  professionally  managed  common  funds.  It  is  anticipated  that,  following  my  retirement  from 
the  firm,  my  interest  will  be  rolled  over  into  a  separate  IRA  account  in  my  name. 

I  have  no  other  arrangements. 

Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure  you  will  follow 
in  determining  these  areas  of  concern.  Identify  the  categories  of  litigation  and  financial  arrangements 
that  are  likely  to  present  potential  conflicts-of-interest  during  your  initial  service  in  the  position  to  which 
you  have  been  nominated. 

2.  Except  for  cases  where  my  firm  appears  for  a  party,  or  where  the  clients  for  whom  I  had 

major  litigation  responsibility  appear  as  parties  (see  Answer  to  1.17.b.2,  above),  in  which  instances  I 
should  recuse  myself,  I  believe  that  there  should  not  be  potential  conflicts  of  interest.  I  expect  to  follow 
the  requirements  provided  forjudges  by  the  Code  of  Judicial  Conduct. 


677864V I 
VII/9S 


1265 


3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment,  with  or  without 
compensation,  during  your  service  with  the  court?  If  so,  explain. 

3.  No. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your  nomination  and 
for  the  current  calendar  year,  including  all  salaries,  fees,  dividends,  interest,  gifts,  rents,  royalties, 
patents,  honoraria,  and  other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so,  copies  of  the 
financial  disclosure  report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

4.  See  attached  Financial  Disclosure  Report. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules  as  called  for). 

5.  See  attached  Net  Worth  Statement. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  cami»iign?  If  so,  please  identify  the 
particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign,  your  title  and 
responsibilities. 

6.  My  wife  and  I  have  been  involved  in  contributing  and  raising  funds  for  the  Clinton-Gore 
1996  campaign,  their  1992  campaign  and,  before  that,  for  Senator  Gore's  primary  campaign  for 
President  in  1988.  My  wife  and  I  contributed  before  then  to  Senator  Gore's  Senatorial  and  Congressional 
campaigns. 

In  1960, 1  was  active  as  a  speaker  in  President  Kennedy's  campaign  for  President.  In 
1961, 1  helped  to  organize  and  run  a  successful  primary  campaign  to  establish  the  Ansonia  Independent 
Democrats  (West  72d  Street,  New  York  City),  and  in  related  City  and  Congressional  campaigns  in  the 
early  1960's  (inclusive  of  interest  and  costs), 

1  did  not  have  a  title  or  any  given  set  of  responsibilities  in  any  campaign. 
May  2A  1998 
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FINANCIAL  STATEMENT 

NET  WORTH 

February  28.  1998 


Provide  a  complete,  current  financial  net  worth  statement  which  itemizes  in  detail  all  assets 
(including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial  holdings)  and  all 
liabihties  (including  debts,  mortgages,  loans,  and  other  financial  obligations)  of  yourself,  your  spouse, 
and  other  immediate  members  of  your  household. 


ASSETS 

LIABILITIES                          1 

Cash  on  hand  and  in  banks 

38,500 

Notes  payable  to  banks — 
secured 

0 

U.S.  Government  securities  (held  in 
"Vista"  a  common  fund  of  Chase) 

113,250 

Notes  payable  to  banks- 
unsecured 

0 

Listed  securities- 1)  400  shares  of 
Barrick  Gold; 
2)  602  shares  Mellon  Bank 

7,750 
37,500 

Notes  payable  to  relatives 

0 

Stroock  &  Stroock  &  Lavan  Investment 
Partnerships 

324,383 

Notes  payable  to  others 

0 

Accounts  and  notes  receivable: 

0 

Accounts  and  bills  due- 
Am.  Express 
Visa 

2,500 
2,500 

Stroock  &  Stroock  &  Lavan  Retirement 
Plan  (as  of  1/31/95)  ("401-K,  IRA") 

2,180,440 

Unpaid  income  tax 

0 

Various  Dreyfiis  fimds  (as  of  12/31/97) 

56,893 

Other  unpaid  tax  and 
interest 

0 

Mutual  Qualified  Fund  (as  of  12/31/97) 

47,189 

Real  estate  mortgages 
payable  to  Chase  Mortgage 
Corp.,  Manhattan  Condo 

249,026 

Real  estate  owned- 
West  Palm  Beach  Condo 
Manhattan  Condo 

30,000 
400,000 

Chattel  mortgages  and  other 
liens  payable 

0 

Real  estate  mortgages  receivable 

0 

Other  debts— itemize: 

0 

Autos  and  other  personal  property 

100,000 

Owed  to  Stroock  &  Stroock 
&  Lavan  Retirement  Plan 

2,483 

Cash  value — Ufe  insurance 

37,930 

Due  fi-om  Stroock  &  Stroock  &  Lavan 
LLP  C97  draw  balance) 

30,829 

Owed  to  life  insurance  co. 

10,377 
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Stroock  &  Stroock  &  Lavan  Capital 
Account 

350,439 

Stroock  &  Stroock  &  Lavan  Tax 
Dqwsit  Account 

54,561 

Pension  from  Stroock  &  Stroock  & 
Lavan  LLP  (see  note) 

Total  liabilities 

266,886 

Net  Worth 

3,542,778 

Total  Assets 

3,809,644 

Total  liabilities  and  net 
worth 

3,809,664 

CONTINGENT  LIABILITIES 

GENERAL 
INFORMATION 

As  endorser,  co-maker  or  guarantor- 
see  notes 

Are  any  assets  pledged? 

No,  except 
see  real  estate 
mortgage 
above. 

On  leases  or  contracts- 
see  notes 

Are  you  defendant  in  any 
suits  or  legal  actions? 

No,  but  see 
notes. 

Legal  Claims 

0 

Havo  you  ever  taken 
bankruptcy? 

No. 

Provision  for  Federal  Income  Tax 

28,000 

Other  special  debt 

0 

NOTES  TO  FINANCIAL  STATEMENT 

1 .  Upon  my  retirement  from  Stroock  &  Stroock  &  Lavan  LLP,  I  will  be  entitled  to  receive,  pursuant  to  the 
firm's  Pension  Agreement  with  all  its  partners,  (i)  a  proportional  portion  of  the  firm's  income  for  the  year  of  my 
retirement,  according  to  the  portion  of  the  year  that  I  was  an  active  partner  and  (ii),  thereafter  (and  subject  to 
ratification  by  the  firm's  partners  of  a  proposed  modification  to  the  existing  Pension  Agreement),  a  yearly 
pension  in  a  set  amount,  subject  to  adjustments  for  changes  in  the  cost  of  Uving  and  to  equalize  for  possible 
deteriorations  in  the  pensions  of  other  retired  partners  similarly  situated. 

2.  Pursuant  to  agreement  among  the  firm,  its  partners,  and  its  lending  banks,  I  am  liable,  and  will  continue  for 
one  year  after  retirement  to  be  liable,  subject  to  certain  limitations,  as  a  guarantor  to  the  firm's  lending  banks, 
and  to  the  lessor  of  its  offices  at  180  Maiden  Lane,  New  York,  N.  Y.  10038,  in  the  amoimts  respectively,  of 
$300,000  its  banks,  $175,000  to  its  major  lessor,  and  $25,000  to  lessors  of  other  of  its  offices. 


677g64vl 
5/11/98 


1268 


3.  The  firm  is  a  defendant  to  the  following  suits  or  legal  actions;  I  am  not  named  in  any  of  them,  and  I  was  not 
involved  in  the  facts  and  allegations  giving  rise  to  them. 

Baker  Robbins  &  Co.  v.  Stroock  &  Stroock  &  Lavan,  98  Civ.  143  (SHS)  (U.S.  Dist.  Ct.,  S.D.N. Y.). 
This  is  an  action  by  the  firm's  former  computer  consultants  to  recover  $440,000  plus  interest  based  on  invoices 
sent  to  the  firm.  The  firm  contends  that  the  services  were  of  poor  and  inadequate  quality,  and  has 
counterclaimed  for  damages  in  an  amount  exceeding  the  damages  demanded  in  the  complaint.  The  action  was 
settled,  and  a  stipulation  thereof  is  to  be  entered. 

Wolfson  v.  Rosenthal,  et  al.,  (N.Y.  Sup.  Ct.,  Civil  128318-93)  (Ramos,  J).  This  action,  against  a  firm 
later  acquired  by  Stroock  &  Stroock  &  Lavan  and  its  then  partners,  by  one  of  its  former  partners,  was 
commenced  November  1993.  The  complaining  partner  sues  for  an  accounting,  and  alleges  that  he  is  entitled  to 
the  value  of  his  1 8.5%  partnership  share  under  the  partnership  agreement  of  the  former  firm.  The  court 
determined  that,  because  of  the  mergers  into  Stroock  &  Stroock  &  Lavan,  the  former  firm  was  terminated,  that 
plaintiff  was  therefore  entitled  to  his  distributive  share,  and  that  his  former  partners  were  ordered  to  account  to 
him.  Accordingly,  an  accounting  was  fiimished  and,  except  for  a  continuing  dispute  as  to  the  value,  if  any,  of 
goodwill,  plaintiffs  claim  has  been  satisfied.  As  to  the  issue  of  goodwill,  an  official  referee  is  to  hear  and 
determine,  and  report  to  the  court.  Stroock  &  Stroock  &  Lavan  LLP,  although  not  named  in  the  lawsuit,  has 
assiuned  any  liability  to  the  plaintiff. 

Wiz  Technology,  Inc.  v.  Stroock  &  Stroock  &  Lavan,  Superior  Court,  CA  (L.A.  Cty.,  Case  No. 
BC169395).  In  March  1997  plaintiff,  Wiz  Technology,  Inc.  ("Wiz"),  filed  an  action  against  the  firm  alleging 
that  the  firm  (and  others  not  identified)  were  negligent  in  acting  as  Wiz's  counsel  in  connection  with  a  February 
1994  public  offering  of  Wiz  common  stock.  The  firm  has  denied  the  allegations  of  the  complaint  because, 
among  other  reasons,  it  did  not  act  as  Wiz's  counsel.  Rather,  the  fum  acted  as  counsel  to  the  underwriter.  In 
January  1997,  in  a  related  state  court  action  brought  by  the  underwriter,  Strasbourger  Pearson  Tulcin  Wolff, 
Inc.,  against  Wiz,  in  which  the  firm  appeared  as  counsel  for  the  underwriter,  the  state  court  granted  Wiz's 
motion  to  disqualify  the  firm  based  on  an  alleged  conflict  of  interest.  The  firm  has  appealed  that  order  and  the 
California  Court  of  Appeal  has  stayed  that  action  pending  the  disposition  of  the  appeal.  On  January  29, 1998 
Wiz  filed  for  protection  imder  chapter  11  of  the  bankruptcy  laws. 

Overseas  Commodities,  Ltd.  v.  Stroock  &  Stroock  &  Lavan,  et  al.  (Sup.  Ct.  N.Y.  Cty.,  Civil  103150/95) 
is  a  lawsuit  by  a  former  real  estate  client  of  the  firm,  against  the  firm  and  a  former  partner  and  an  associate, 
claiming  that  they  were  negligent  and  breached  contractual  and  fiduciary  duties  in  connection  with  the  purchase 
of  cooperative  apartments  in  1989,  resulting  in  damage  claimed  to  exceed  $1  million.  The  defendants  have 
denied  wrongdoing  or  liability. 

Liddle  &  Robinson  v.  Greenfield,  Stein  &  Senior;  Greenfield,  Stein  &  Senior  v.  Stroock  &  Stroock  & 
Lavan  (Sup.  Ct.  N.Y.  Cty.,  Civil  362432/96,  601 130/97,  590848/97).  In  the  course  of  representing  Liddle  & 
Robinson,  a  law  firm  in  New  York,  in  a  lawsuit  against  its  former  partner  Paul  Shoemaker,  we  represented  the 
plaintiff  in  a  second  lawsuit  against  defendant's  new  law  firm,  Greenfield,  Stein  &  Senior,  to  recover  fees  due  to 
Liddle,  Robinson.  The  Greenfield  firm  counterclaimed  against  Stroock  &  Stroock  &  Lavan,  and  against  its 
partner  in  charge  of  the  matter,  claiming  violation  of  the  New  York  Judiciary  Law  in  bringing  the  suit.  The 
cases  are  in  discovery. 
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Guilden  as  Executor  v.  Stroock  &  Stroock  &  Uvan  (Sup.  Ct.  N.Y.  Cty.,  Civil  No.  1 16507/97).  The 
complaint  alleges  that  the  firm  and  one  of  its  partners  negligently  failed  to  file  a  New  York  State  Estate  Tax 
Refund  Claim  for  approximately  $645,000,  and  claims  damages  in  excess  of  $1  million.  Defendants  have 
denied  the  allegations  and  liability.  Discovery  is  proceeding. 


May  2^  998 
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AO-llIM 
Kev.  l/9t 


FINANCIAL  DISCLOSURE  REPORT 
Initial  Report 


Report  Required  by  the  Elhia 
R^orm  Aa  of  19)9,  Pub  L  No. 
I0II94,  November  30.  I9S9 
(S  use  App  4,  Sec.  101-112) 


I.FcrwaRcpoitlac        (Laa  t 
Hellerstein,    Alvln  K. 


t.  first,  mtddle  initial) 


2.  Coart  or  Or|ai>>i>««i> 

O.S.D.C.-S.D.N.Y. 


3.  Date  of  Report 

05/22/1998 


(Artide  III  judges  iiulicate  aaive  or 
senior  status:  magistrate  judges  indicau 
full-  or  part-time) 


Nocoinee 


S.  Report  Type  (check  type) 

NominaUon.    Date      05/15/1996 

X     Initial  Annua]  Fina 


«.  Reporting  Period 

01/01/1997 

04/30/1998 


7.  Chanben  or  OfDcc  Addren 

180  Maiden  Lane 

New  yock.  New  York  10038 


S.  On  the  basis  of  the  Infonnadon  contained  In  this  Report  and  any 
modlllcatlons  pertaining  thereto.  It  Is  In  my  opinion.  In  compliance 
with  applicable  laws  and  regnlatlons. 


Rcvlewlnf  Officer 


IMPORTANT  NOTES:  The  instructions  accompanying  this  form  itmst  be  followed.  Complete  all  paru. 
ekedting  the  NONE  box  for  each  section  where  you  have  no  reportable  information.  Sign  on  the  last  page 


I.  POSITIONS      (Reporting  individual  only:  see  pp.  9- 13  of  Inslnictions.) 

POSITION 
ri      I  NONE    (No  reportable  positions.) 


NAME  OF  ORGANIZATION /ENTITY 


D.     AGREEMENTS     (Reporting  individual  only:  see  pp.  U-l  6  of  iHStrxHoia.) 

DATE  PARTIES  AND  TERMS 


j         I   NONE  (NorepoilaMeagreeinenB.) 


Stroock  (  Stroock  i  Lavan  LLP  Retirenent   Plan  with  fomer  law  fin,    no  control. 


IIL     NON-INVESTMENT  INCOME         (Reporting  imUvldiud  and  spouse:  see  pp.  1 7-24  aflnstryctions.) 

DATE  SOURCE  AND  TYPE  GROSS  INCOME 

j  I    NONE    (ftonrponablenan-investmcnl  income.)  (yoois.  not  spouaeH) 

1  Partner,    stroock  4  stroock  i  Lavan  LLP    (199S  CY-$SST,SOSI ;    (1997  CY-  S53S,942) 
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Nime  of  Penan  Reponing  Oaleorncpon 

HNANCIAL  DISCLOSURE  REFORT      Hellerstein,   Alvin  K.  05/22/1996 

IV.  REIMBURSEMENTS    -  transportation,  lodging,  food,  entertainment 

(liidtiSa  those  to  spouse  and  dependenl  chiUren.  use  the pareniheticals  '(S)'and  '(DC)"  to  indicate  reportable  reimbttrsements  received  by  spouse 
amd  dependent  children,  respectivejy.  See  pp.  25-28  of  Instructions.) 


n 


SOURCE  DESCRIPTION 

NONE  (NosuchreporttbleretnibuncmenU.) 


V.   GUTS 

flndudes  those  to  spouse  and  dependent  children;  use  the  parenlheticals  '(S)'  and  "(DC)"  to  indicate  gifts  received  by  spouse  and  dependent  children, 
ntpectively.  See  pp.  29-32  of  Instructions.) 

SOURCE  DESCRIPTION  VALUE 

I  I    NONE      (No  such  rcpomble  gifts.) 


VI.   UABIUnES 

(Jmehida  those  ofzpouse  and  dependent  children:  indicate  where  applicable,  person  responsiMe  for  liability  by  using  the  parenthetical  "(S)"  for  separate 
Umbiiity  of  the  spouse.  '(J)'  for  JoitU  liability  of  retorting  individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.  See  pp.  H-iS  of  Instructions.) 

□  CREDITOR  DESCRIPTION  VALUE  CODE* 

NONE  (No  reportible  liabilities  ) 

1     Aaerlcan  Express,   Visa  credit  cards  J 


Chase  Mortgage  Corp. 

Bortgage,  Manhattan  condo 

Stroock  4  Stroock  «  Lavan  LLP  Retirement  Plan 

retirement  plan 

'VALCODESJ«SI5.000arless  K-SIS.OOI-SSO.0OO  L=SSO.OOI  to 5100,000  M=SI0O.0OI-S2SO.0OO  N°S2SO,OOI-SSOO,000 

O'SSOO^OOI-SI.OOO.OOO    PI-SI.O0O.0OI-SS,OO0,OaO    P2-SS.O0O,OOI-S2S.aO0,aOO    P3=S2S.00O.aOI-S}O,OOO,aO0    P4=SS0,000,00lorinafe 
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Name  of  Penon  Rqwning 
FINANCIAL  DISCLOSURE  REPORT     Hellerstein,   Alvin  K. 


Date  of  Report 

05/22/1998 


(Ittciudes  those  ofspovse  and 

Vn.  Page   1    INVESTMENTS  and  TRUSTS  -  income,  value,  transactiolu    dependent  chttdrm.  See  pp  36-54  cflminietioms.) 


A. 

indicate  where  applicable,  owner  of 
the  asset  by  using  the  parenthetical 
'(J)' for  Joint  ownership  of  reporting 
individual  and  spouse.  '(S)'forsep- 
erate  ownership  by  spouse.  '(DQ' 
for  ownership  by  dependent  child 

Place  '(X)' after  each  asset 
exempt  from  prior  disclosure 

B. 

Income  during 

reporting  period 

C. 

Gross  value 

at  end  of 

reporting 

period 

D. 

Transactions  during  reporting  period 

(I) 

Amount 
Code 
(A-H) 

(2) 
Type 
(eg.. 
dividend. 

interest) 

(1) 
Value 
Code 
(J-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

(1) 
Type 
(e.g.  buy. 
sell,  partial 
sale, 

redemption) 

If  not  exempt  from  disclosure                                      j 

(2) 
Date: 
Month- 
Day 

(3) 
Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/seller 
(ifpnvate 
transaction) 

1  NONE    (No  reportable  inconK.iasets,  or 
1                tnnsactions.) 

1   KanhattAB  Condo 

E 

Rent 

N 

M 

exempt 

2   H.Pals  Beach  Condo 

C 

Rent 

K 

H 

exeapt 

3  Chase  Manhattan  Bank 

A 

Interest 

K 

U 

exempt 

4   Dreyfus  Growth  Opportunity  Fund 
(IRA) 

C 

Dividend 

K 

T 

exempt 

5   Hutual  Qualified  Shares    (IRA) 

c 

Dividend 

K 

T 

exempt 

6   Dreyfus  Money  Market   Fund 
(spouse) 

A 

Interest/ 
Div 

K 

T 

exempt 

7    Dreyfus  Money  Market  Fund 
(spouse) 

A 

Interest/ 
Div 

K 

T 

exempt 

8    Stroock  «   Stroock   k  Lavan 
Retirement   Plan,    as    follows: 

9           Bernstein   Interm.    Fund 

D 

Interest 

N 

T 

exempt 

10          Bernstein  Equity  Fund 

G 

Dividend 

0 

T 

exempt 

11           Dreyfus   Liquid  Assets 

B 

Interest/ 
Div 

L 

T 

exempt 

12          Oppenheimer  Capital 

G 

Dividend 

0 

T 

exempt 

13          Euro-Pacific  Fund 

E 

Dividend 

K 

T 

exempt 

\4    Barrick  Gold  Corp.,    400   shares 

A 

Dividend 

J 

T 

exempt 

IS    Mellon   Bank  Corp.,    735   shares 

A 

Dividend 

K 

T 

exempt 

16    SfcS&L  InvestBient  Partnerships, 
as   follows: 

;                            1 

1 

17          Warburg  Pincus  Funds 

F 

Dividend 

N 

H 

1 

1 

llnc«jain  Codes:  A=$1.000  or  less                       B=$I  W!-$2.500                   C=$2.501 -$5,000                        D=$5.0OI-$I5.0O0                       E-SIS/WI-SSCOOO 
(Col.BI.D4)       F=$50.001-$  100.000              G=$100.001-S1.000.000         Hl=$1.000.001-$5.000,000        H2=$5.000.00l  or  more 

2ValCode5:          J=SlS.000or  less                     K=$1S,001-SS0.000               L=SS( 
(Col.CI.D3)      O=S500.00l-$l.000.000        Pl=$l,000.001-$5.000,000  P2-$5.C 

),OOI-$l 
100.001-1 

Xl,000              M=S100,00I-S2S0.000             N°$2SO,OOI-SSOO,000 
■25,000.000  P3-J25.000.001 -$50,000,000  P4.S50,000.001  Of  more 

1  3  Val  Mth  Codes:  Q=Appraisal                              R= 
:    (Cbl.C2)            U=Book  Value                        V 

Cost  (real  csucc  only)                            S=Ais«sment                                    T"Cash/Market 
Other                                                   W=EsliRaled 
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Name  of  Penon  Repenting 
FINANCIAL  DISCLOSURE  REPORT     Hellersteln,   Alvin  K. 


DueorRcpofl 
05/22/1998 


TZZ  ZZ~  (Includes  those  of  spouse  atul 

Vn.  Page  2    INVESTMENTS  and  TRUSTS  -  income,  value,  traosactions    depeiulenichiUm,.  See  pp.  36-54  of  Immialatu.) 


1                    A. 

Oesdiplion  of  Assets 

Intticaie  where  applicable,  owner  of 
rte  asset  by  using  the  parenthetical 
'CO' for  Joint  ownership  of  reporting 
individual  and  spouse.  '(S)  'for  sep- 
erase  ownership  by  spouse.  "(DC)' 
for  ownership  by  dependent  child. 

Place  '(X)  '  after  each  asset 
exgmptfrom  prior  disclosure 

B. 

Income  during 

reporting  period 

C 

Gross  value 

at  end  of 

reporting 

period 

D 

Transactions  during  reporting  period 

(1) 

Amount 
Code 
(A-H) 

(2) 

Type 

(eg.. 

dividend, 

rent  or 

interest) 

(1) 
Value 
Code 
(J-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

(1) 
Type 
(eg.  buy. 
sell,  partial 
sale, 

ledeirption) 

If  not  exempt  from  disclosuic                                      1 

(2) 
Date: 
Month- 
Day 

(3) 
Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/seller 
(if  private 
tnnsaction) 

NONE    (No  reportable  mcoine,assels.  or 
transactioiis.) 

18          Lo«b  Partners   Investments 

E 

Dividend    ■■   k 

H 

19          Pine  Street   Funds 

B 

Dividend    1    l 

T 

20          llellsford 

None             1   J 

T 

21          BK  Partners 

C 

Dividend        j 

T 

22          Glenwood  Gardens 

A 

Dividend    '   j 

M 

23         Onlted  Park  City  Mines 

A         1  Dividend    i    K 

T 

24          Angiosonics 

None                 K 

R 

25 

1                     i 
1 

26 

27 

1 
1 

28 

1 

29 

i 

30 

1 

i 

31 

i 

32 

33 

i 

34 

i 

i 

llnc«5ain  Codes:  A=$l  ,000  or  less                     B=$1.001-S2400                  C=J2401  $5,000                       0=15.00  IS  15,000                     E=$15,001-$50,000 
(Col.BI.D4)       F-$50.00l-$100.000              G=$100,001-J1 ,000,000         HI=$I,000,001-J5,000,000        H2-J5.000,001  ormore 

JValCodes:          J"=$15,000orles5                     K=$15,001-$50,000               L=$50,001 -$100,000              M=$100,001-$250,000             N=$25O.00l -$500,000 
(Col.CI,D3)      O$500,001 -J  1,000,000         Pl=$l,000,001-$5,000,000  P2=$5,00O,0Ol-$25,000,0O0  P3=$25,000,001  $50,000,000  P4=$50.000,001  ormore 

3  Val  Mlh  Codes:  Q^Apptaisal                           R^CosI  (real  estate  only)                            S=Assessment                                    T^Cash/Maikel 
(Col.C2)            U-Book  Value                        VOther                                                   W-Estimated 

1274 


FINANCIAL  DISCLOSURE  REPORT 


Name  of  Penon  Rcpoctilll 
Hellersteln,    Alvln  K. 


DaleofRcpoft 
05/22/1998 


Vm.    ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

Ofdicoie  pari  ofrtpon.) 
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FINANCIAL  DISCLOSURE  REPORT 


Nunc  of  Person  Rqx>rting 
Hellerstein,    Alvln  K. 


DileofRqKHl 

,  05/22/1998 


DC    CERTIFICATION 


In  cosipliance  with  the  provisions  of  28  U.S.C.  4SS  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Comnittee  oi 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my 
Klnor  or  dependent  children  had  a  financial  Interest,  as  defined  in  Canon  3C(3)<c),  in  the  outcome  of  such 
litigation. 


I  certify  that  all  the  informat 
dependent  children,  if  any) 
Inforaatlon  not  reported  was  withheld  becaus 


above  (Including  information  pertaining  to  ray  spous 
i,  and  complete  to  the  best  of  my  knowledge  and  bell 
>  it  met  applicable  statutory  provisions  permitting 


and  minor  or 
t,    and  that  any 
on-disclosure . 


I  further  certify  that  earned 
have  been  reported  are  in  compliai 
and  Judicial  Conference  regulatioi 


from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which 
th  the  provisions  of  S  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353 


^^JLf^^-^SZi  t:=^  ...;W-^?,^?9.^ 


Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  report 
may  be  subject  to  civil  and  criminal  sanctions  {S  U.S.C.  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  Oflice  of  the  United  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20544 
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ni.  GE^fERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  Hsting 
specific  instances  and  the  amount  of  time  devoted  to  each. 

1 .         (a)  I  wrote  the  brief  leading  to  a  grant  by  the  United  States  Supreme  Court  of  a  writ 
of  certiorari,  and  participated  in  writing  the  appellant's  brief^  in  Henry  v.  Mississippi.  379 
U.S.  443  (1965).  (Aaron  Henry  was  a  civil  rights  leader  who  had  been  convicted  by  the 
Mississippi  state  courts.) 

(b)  I  organized  the  pro  bono  activities  of  my  law  firm  in  the  mid  1970's,  and 
continue  to  provide  sponsorship  of  the  firm's  pro  bono  activities.  I  serve  as  a  director  of 
New  York  Lawyers  for  the  Public  Interest,  an  organization  that  acts  as  a  clearinghouse  for 
conducting  pro  bono  litigation  and  litigation  cases. 

(c)  I  volunteered  for  the  CJA  Ust  when  it  was  organized  in  the  Southem  District  of 
New  York,  in  approximately  1973,  and  was  assigned  the  representation  of  Carlos  Sanchez. 
The  trial  and  appeal  that  resulted  are  described  in  item  "9"  under  question  "13".  Thereafter, 
I  represented  two  additional  defendants  in  plea  negotiations.  I  withdrew  fi-om  the  program 
in  the  late  1970's  or  early  1980's,  when  the  CJA  program  became  oriented  toward  criminal 
law  specialists. 

The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states  that 
it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or  have  you 
belonged,  to  any  organization  which  discriminates  —  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership  policies?  If  so,  list,  with 
dates  of  membership.  What  you  have  done  to  try  to  change  these  policies? 


2.  I  have  held  no  such  memberships. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recormnend  candidates  for 

nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  fi-om  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and  interviews  in  which  you 
participated). 

3.  Yes,  there  is  and  it  recommended  my  nomination  to  Senator  Moynihan,  along 
with  four  other  finalists.  The  process  involved  my  completing  an  elaborate  questionnaire, 
generally  similar  to  this  one,  being  interviewed  by  a  screening  panel  of  diverse  lay  and  legal 
representation,  whose  members  had  read  and,  through  a  subconmiittee,  had  investigated  my 
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responses  and  my  reputation  in  the  community  and,  finally,  being  interviewed  by  Senator 
Moynihan.  Senator  Moynihan  then  recommended  me  for  nomination  as  United  States  District 
Judge  for  the  Southern  District  of  New  York.  I  then  completed  questionnaires  for  the 
Department  of  Justice  and  for  the  Judiciary  Committee  of  the  American  Bar  Association,  and 
was  interviewed,  and  my  background  and  reputation  were  researched,  by  committees  of  the 
Department  and  the  Association.  I  also  completed  a  questionnaire  for,  and  was  interviewed  by, 
the  Federal  Bureau  of  Investigation.  Finally,  I  completed  this  Conmiittee's  questionnaire. 


4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with 
you  any  specific  case,  legal  issue  or  question  in  a  maimer  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue  or  question?  If  so,  please 
explain  fully. 

4.  No. 

5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial 
branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle 
for  the  imposition  of  far-reaching  orders  extending  to  broad  classes  of 
individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
goverrmients  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements 
such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the 
maimer  of  an  administrator  with  continuing  oversight  responsibilities. 

5.  The  Constitution  defines  the  "judicial  power"  as  extending  to  "cases"  and 
"controversies"  arising  xmder  the  Constitution  or  laws  of  the  United  States.  If  judges 
reach  too  broadly  in  formulating  the  rule  of  decision  necessary  to  decide  the  case  before 
them,  or  if  they  take  cases  where  parties,  although  not  aggrieved,  seek  judicial  review  of 
particular  legislation,  they  can  be  accused  of  legislating.  If  judges  become  too  aggressive 
in  regulating  conduct,  they  can  be  accused  of  becoming  super-administrators.  In  such 
instances,  and  in  others  where  judges  fail  to  respect  the  jurisdictional  limitation  of  "cases" 
and  "controversies",  separation  of  powers  can  be  compromised,  between  the  federal 
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government  and  the  states,  and  between  the  federal  courts  and  the  executive  and  the 
Congress,  and  liberty  and  respect  for  the  Constitution  can  be  diminished. 

In  my  opinion.  District  Judges  function  with  regard  to  "cases  and  controversies",  and 
decide  the  issues  presented  by  the  pleadings.  Federal  courts  are  courts  of  limited 
jurisdiction,  and  the  judgments  of  District  Judges  are  subject  to  such  limited  jurisdiction. 
Constitutional  and  statutory  standards  and  precedents  defining  who  is  a  proper  party 
should  be  observed,  and  the  issues  presented  by  the  parties  should  be  appropriate  and 
necessary  for  adjudication.  Accordingly,  judges  should  limit  their  decisions  to  the  parties 
before  them,  the  issues  they  present,  and  the  remedies  impropriate  to  redress  the  issues 
presented  for  decision. 

Judges  should  not  have  a  political  agenda.  Rather,  a  judge  should  have  a  balanced 
judgment,  focused  on  the  cases  and  controversies  presented  to  the  court,  and  be  patient, 
tactful  and  respectful  of  litigants  and  counsel  to  assure  fair  consideration  of  all  relevant 
issues,  in  accordance  with  law  and  precedent 
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QUESTIONNAIRE  FOR  .TUDICIAL  NOMI^fEES 
I.     BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used). 

WUliam  H.  Pauley  HI 

2.  Address;    List  current  place  of  residence  and  office  address(es).    -< 

Residence:       Garden  City,  New  York 

GfBce:  Snitow  &  Pauley 

345  Madison  Avenue 

New  York,  New  York  10017-3707 

3.  Date  and  place  of  birth: 

August  14, 1952 
Glen  Cove,  New  Yoric 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  Lut  spouse's 
occupation,  employer's  name  and  business  address(es). 

Married,  November  3, 1984. 

My  wife's  name  is  Kimberly  Frank  Pauley.  She  is  a  licensed  real  estate 
sales  person  with  an  ofBce  at  Hubbell  &  Klajppa,  Inc.,  in  Garden  City, 
New  York.  She  is  also  employed  on  a  part-time  basis  to  assist  my  law 
firm  with  its  billing. 

5.  Education:    List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

Duke  University 

September  1970  -  May  1974 
Bachelor  of  Arts,  May  12, 1974 
Magna  Cum  Laude 

Duke  University  School  of  Law 
August  1974 -May  1977 
Juris  Doctor,  May  8, 1977 


1280 


Employment  Record;    List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwbe,  including  firms,  with  which  you  were  connected  as  an 
officer,  director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

May  1974  -  August  1974        Shipping  Clerk  (summer  position) 
Edmos  Corporation 
Garvies  Point  Road 
Glen  Cove,  New  York  1 1 542 

May  1 975  -  June  1 975  Shipping  Clerk  (summer  position) 

Edmos  Corporation 
Garvies  Point  Road 
Glen  Cove,  New  York  1 1 542 

June  1975  -  August  1975        Law  Clerk  (simuner  position) 

OfRce  of  the  Nassau  County  Attorney 
One  West  Street 
Mineola,  New  York  11501 

September  1975  -  May  1976  Crime  Report  Analyst  (work-study)  (part-time) 
Ehiriiam  Police  Department 
Durham,  North  Carolina 

June  1 976  -  August  1 976        Law  Clerk  (summer  position) 

Office  of  the  Nassau  County  Attorney 
One  West  Street 
Mineola,  New  York  11501 

September  1976  -  May  1977  Crime  Report  Analyst  (work-study)  (part-time) 
Durham  Police  Department 
Durham,  North  Carolina 

September  1977  -  April  1978  Law  Clerk 

OfiGce  of  the  Nassau  County  Attorney 
One  West  Street 
Mineola,  New  Yoric  11501 

September  1977  -  July  1978   Retail  Sales  Person  (part-time) 

Bloomingdale's  Department  Store 
Garden  City,  New  York 
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May  1978 -August  1978 


Deputy  Coimty  Attorney 

Office  of  the  Nassau  County  Attorney 

One  West  Street 

Mineola,  New  York  11501 


August  1978  -  August  1982    Associate  Attorney 

Orenstein,  Snitow,  Sutak  &  Pollack,  P.C. 

750  Third  Avenue 

New  York,  New  York  10017 

August  1982  -  August  1983    Associate  Attorney 

Orenstein,  Snitow  &  Sutak,  P.C. 

750  Third  Avenue 

New  York,  New  York  10017 

August  1983  -  January  1985   Shareholder  and  Member 

Orenstein,  Snitow  &  Pauley,  P.C. 

750  Third  Avenue 

New  York,  New  York  1 00 1 7 


January  1984  -  Present 


Assistant  Counsel  (part-time) 
Assembly  Minority  Leader 
New  York  State  Assembly 
Room  933 

Legislative  Office  Building 
Albany,  New  York  12248 


January  1985  -  Present 


Partner 

Snitow  &  Pauley 

345  Madison  Avenue 

New  York,  New  York  10017 


July  1987  -  Present 


Vice  President 

Snapau  Corp. 

345  Madison  Avenue 

New  York,  New  York  10017 


Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
ducharge  received. 

No. 


^3 


1282 


8.  Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

Phi  Beta  Kappa 
Duke  University,  December  1974 

9.  Bar  Associations:    List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of 
any  offices  which  you  have  held  in  such  groups. 

American  Bar  Association 

Association  of  the  Bar  of  the  City  of  New  York 

New  York  State  Bar  Association 

Federal  Bar  Council 

Theodore  Roosevelt  American  Inn  of  Court 

Nassau  County  Bar  Association 

The  Florida  Bar 

The  District  of  Coliunbia  Bar 

10.  Other  Memberships:    List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 

Duke  University  Alumni  Association  — 
President  of  the  New  York  Metropolitan  Area  Ch^ter  in  1985 

ArtWatch  International,  Inc. 

Community  Church  of  Garden  City 

Sun  &  Surf  Beach  Club 

1 1 .  Court  Admission:    List  all  courts  in  which  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the 
reason  for  any  lapse  of  membership.  Give  the  same  information  for  administrative 
bodies  which  require  special  admission  to  practice. 

Appellate  Division  of  the  Supreme  Court, 
Second  Judicial  Department, 
State  of  New  York,  January  1978 

Supreme  Court  of  the  State  of  Florida,  May  1978 
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District  of  Columbia  Court  of  Appeals,  March  1980 

United  States  District  Court  for  the  Eastern  District 
of  New  York,  May  1978 

United  States  District  Court  for  the  Southern  District 
ofNcwYoric,  June  1978 

United  States  Court  of  Appeals  for  the  Second  Circuit, 
July  1978 

United  States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  October  1978 

United  States  Court  of  Appeals  for  the  Federal  Circuit, 
February  1985 

United  States  Court  of  Appeals  for  the  Third  Circuit, 
July  1990 

United  States  Supreme  Court,  October  1983 

12.       Published  Wriringa:    List  the  titles,  publishers,  and  dates  of  books,  articles,  reports, 
or  other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of 
all  published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a 
copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If 
there  were  press  reports  about  the  speech,  and  they  are  readily  available  to  you, 
please  supply  them. 

"Protecting  Madmen  from  Madmen:  The  Scope  of  Municipal  Liability  Under 
Dwares  v.  City  of  New  York".  Touro  College  School  of  Law,  Civil  Rights 
Symposium  titled  "Conflicts  of  Interest  in  Civil  Rights  Actions  Against  Police 
Post-Rodney  King"  (March  1993). 

"Americans  With  Disabilities  Act  of  1990:  Cases  of  First  Impression",  Practicing 
Law  Institute  program  titled  "Litigation  Management  Supercoxffse"  (March  1993). 

"Enabling  the  Disabled:  Has  the  Americans  With  Disabilities  Act  Created  a  New 
'Suspect  Class'7',  Nassau  Academy  of  Law  (April  1994). 

"Trials  and  Federal  Rules  of  Evidence",  New  Yoric  State  Bar  Association 
Continuing  Legal  Education  program  titled  "Federal  Civil  Court  Practice" 
(April  1995). 
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"False  Arrest  and  Police  Brutality  Litigation",  New  York  State  Bar  Association 
Continuing  Legal  Education  program  titled  "Major  Litigation  Issues  Confronting 
Municipalities"  (November  1996). 

"Discovery  of  Experts  Under  New  Rule  26",  New  York  State  Bar  Association 
Continuing  Legal  Education  program  titled  "Expert  Testimony  in  Federal  Court 
After  Daubert  and  New  Rule  26  —  From  Discovery  Through  Trial"  (June  1997). 

13.  Health;    What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

Excellent.  My  last  physical  examination  was  conducted  on  July  8,  1997. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

None. 

15.  Citations:    If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment  was 
affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state  constitutional  issues,  together 
with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the  opinions 
listed  were  not  officially  reported,  please  provide  copies  of  the  opinions. 

Not  applicable. 

16.  Public  Office:    State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

May  1978  -  August  1978     (Appointive  Office) 

Deputy  County  Attorney 

Office  of  the  Nassau  County  Attorney 

One  West  Street 

Mineola,  New  York  11 501 

January  1984  -  Present      (Appointive  Office) 

Assistant  Counsel  to  the  Assembly  Minority  Leader  (Part-Time) 

New  York  State  Assembly,  Room  933 

Legislative  Office  Building 

Albany,  New  York  12248 
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17.       Legal  Career: 


Describe  chronologically  your  law  practice  and  experience  after  graduation 
from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

I  have  not  served  as  clerk  to  a  judge,  nor  have  I  practiced  alone.  The 
dates,  names,  and  addresses  of  the  law  firms  and  government  agencies 
with  which  I  have  been  connected  and  the  nature  of  my  coimection  with 
each  are  as  follows: 

September  1977  -  August  1978 

Law  Clerk;  Deputy  County  Attorney 

Office  of  the  Nassau  County  Attorney 

One  West  Street 

Mineola,  New  York  11 501  '~       * 

During  my  tenure  as  a  Law  Clerk  and  subsequently  as  a  Deputy 
County  Attorney  in  a  large  municipsd  law  office,  I  initially  worked 
in  the  Municipal  Services  Bureau  where  I  prepared  contracts  and 
calendar  items  for  the  Board  of  Supervisors,  the  former  legislative 
branch  of  Nassau  County.  After  several  months,  I  transferred  to 
the  Appeals  Bureau  where  I  prepared  appellate  briefs  and  motions 
and  argued  appeals  on  behalf  of  Nassau  County,  its  departments, 
agencies  and  officials. 

August  1978 -August  1982 

Associate  Attorney 

Orenstein,  Snitow,  Sutak  &  Pollack,  P.C. 

750  Third  Avenue 

New  York,  New  York  10017 

Chiring  my  tenure  as  an  associate  attorney  with  a  mid-town 
Manhattan  law  firm,  my  practice  focused  on  federal  and  state  civil 
litigation.  I  worked  principally  under  the  direction  of  certain 
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members  of  the  firm  and  other  attorneys  preparing  motions  and 
briefs  and  conducting  discovery.  Over  time,  my  representation  of 
mimicipalities  in  the  defense  of  federal  civil  rights  and 
employment  discrimination  claims  assumed  a  greater  significance 
in  the  overall  mix  of  my  practice. 

August  1982 -August  1983 

Associate  Attorney 

Orenstein,  Snitow  &  Sutak,  P.C. 

750  Third  Avenue 

New  York,  New  York  10017 

While  the  firm's  name  changed,  my  responsibilities  did  not  differ 
materially  firom  those  described  in  the  preceding  paragraph. 

August  1983- January  198S 
Shareholder  and  Member 
Orenstein,  Snitow  &  Pauley,  P.C. 
750  Third  Avenue 
New  York,  New  Yoric  10017 

As  a  partner  of  a  mid-town  Manhattan  law  firm,  I  had  lead 
responsibility  for  litigation  matters  in  which  I  was  involved. 
Federal  civil  rights  litigation  became  a  mainstay  of  my  practice. 
I  also  litigated  a  variety  of  corporate  legal  matters. 

January  1985 -Present 

Partner 

Snitow  &  Pauley 

345  Madison  Avenue 

New  York,  New  York  10017 

In  January  1985,  Franklyn  H.  Snitow  and  I  left  the  law  firm  of 
Orenstein,  Snitow  &  Pauley,  P.C.  to  start  our  own  partnership. 
Since  that  time,  we  have  practiced  together  as  equal  partners. 
My  civil  litigation  practice  has  included  commercial  and  municipal 
clients  with  a  variety  of  matters  ranging  fit>m  diversity  claims  to 
federal  civil  rights.  Federal  civil  rights  litigation  continues  to  be 
an  important  part  of  my  practice.  I  also  represent  municipalities 
in  a  wide  spectrum  of  litigation,  including  Title  VII  employment 
discrimination  actions,  land  use  and  zoning  matters,  state  and 
federal  environmental  claims  and  civil  rights  actions  challenging 
the  conduct  of  police  ofBcers  and/or  assistant  district  attorneys. 
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January  1984 -Present 

Assistant  Counsel  (part-time)   ^ 

Assembly  Minority  Leader 

New  York  State  Assembly,  Room  933 

Legislative  Office  Building 

Albany,  New  York  12248 

In  my  capacity  as  an  Assistant  Coimsel  to  three  Assembly  Minority 
Leaders,  I  have  advised  them  on  persoimel  and  human  resources 
issues  and  appeared  in  litigation  ^^4lere  they  were  named  in  their 
official  capacity.  I  also  advise  the  Assembly  Minority  Leader  and 
his  staff  on  State  ethics  rules. 

b.         1.         What  has  been  the  general  character  ofyour  law  practice,  dividing  it 
into  periods  with  dates  if  its  character  has  changed  over  the  years? 

September  1977  -  August  1978 

During  my  brief  tenure  as  a  Law  Clerk  and  Deputy  County 
Attorney,  I  had  the  opportunity  to  brief  and  argue  some  significant 
civil  service  law  cases  in  the  Appellate  Division,  Second 
DepartmentandtheNew  York  State  Court  of  Appeals.  Within 
five  months  of  my  Bar  admission,  I  argued  before  the  New  Yoric 
State  Court  of  Appeals  in  an  Article  78  proceeding  challenging  a 
municipality's  right  to  disqualify  candidates  from  further 
consideration  for  appointment  as  police  officers.  The  Court  of 
Appeals  reversed  the  Appellate  Division,  Second  Department,  and 
upheld  Nassau  Counfy's  authority  to  disqualify  a  police  officer 
candidate  based  on  a  single  high  blood  pressure  reading. 

August  1978 -August  1983 

During  my  tenure  as  an  Associate  Attorney,  my  practice  focused 
on  federal  and  state  civil  litigation.  I  worked  principally  under  the 
direction  of  certain  members  of  the  firm  and  other  attorneys 
preparing  motions  and  briefs  and  conducting  discovery. 

I  participated  in  a  number  of  complex  trials  in  the  Southern  and 
Eastern  Districts  of  New  York  and  in  New  York  State  Supreme 
Court  I  also  had  lead  responsibilify  for  trials  in  administrative 
matters  before  public  bodies  such  as  the  Merit  Systems  Protection 
Board.  Finally,  I  became  familiar  with  corporate  and  real  estate 
matters  and  provided  legal  advice  to  a  number  of  the  firm's 
corporate  clients. 
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August  1983 -Present 

As  a  member  or  partner  of  a  mid-town  Manhattan  law  firm,  I  have 
had  lead  responsibility  for  litigation  matters  in  which  I  was 
involved.  While  the  defense  ofemployment  discrimination  actions 
continues  to  be  a  principal  focus  of  my  practice,  I  also  represent 
government  institutions  in  a  variety  of  class  action  and  pattern  and 
practice  litigation.  As  Special  Counsel  for  Nassau  County,  I  also 
had  extensive  involvement  with  precedent-setting  litigation 
involving  jail  overcrowding  and  the  modification  of  consent 
decrees  in  institutional  reform  litigation. 

Apart  from  a  steady  stream  of  commercial  litigation  involving 
contract  disputes,  I  currently  defend  mimicipalities  against  a 
panoply  of  claims  ranging  fi-om  First  Amendment  free  speech  and 
free  association  claims;  land  use  regulation  takings  and  due  process 
claims;  Fifth,  Eighth  and  Fourteenth  Amendment  claims 
concerning  the  conditions  of  confinement  for  sentenced  inmates 
and  pre-trial  detainees;  and  civil  rights  claims  challenging  the 
conduct  of  police  officers,  correction  officers,  and  assistant  district 
attorneys. 

In  my  capacity  as  an  Assistant  Counsel  to  three  Assembly  Nfinority 
Leaders,  I  have  advised  them  on  personnel  and  human  resources 
issues  and  appeared  in  litigation  where  they  were  named  in  their 
official  edacity. 

2.         Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in 
which  you  have  specialized. 

While  my  civil  litigation  practice  includes  commercial  and 
municipal  clients  with  a  variety  of  matters  ranging  fit>m  diversity 
claims  to  federal  civil  rights,  my  typical  clients  are  state  and  local 
government  officials.  I  have  litigated  numerous  employment 
discrimination  matters  and  have  developed  a  specialty  in  defending 
employers  against  race,  sex,  age,  and  disability  claims  in  state  and 
federal  courts.  Those  matters  range  fix>m  the  defense  of  class 
actions  to  individual  claims  of  sexual  harassment  I  have  extensive 
experience  litigating  Title  VII  employment  discrimination  claims. 

In  particular,  I  have  defended  significant  cases  involving:  (1)  the 
development  and  implementation  of  police  officer  selection  and 
promotion  examinations;  (2)  a  comparable  worth  challenge  to  a 
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municipal  compensation  and  job  classification  system;  (3)  inmate 
claims  concerning  the  conditions  of  confmement  at  a  municipal 
correctional  facility;  (4)  civil  rights  claims  against  police  officers 
and  state  prosecutors;  (5)  challenges  to  local  land  use  and  zoning 
policies;  and  (6)  claims  of  age  and  disability  employment 
discrimination. 

1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

Over  the  last  20  years,  I  have  appeared  in  federal  and  state  courts 
frequently.  The  frequency  of  my  appearances  in  court  has  not  varied. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts:     75% 

(b)  state  courts  of 
record:  20% 

(c)  other  courts:  S% 

3.  What  percentage  of  your  litigation  was: 

(a)  civU:  9S% 

(b)  criminal:  5% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counseL 

As  sole  counsel,  I  tried  seven  federal  cases  and  six  state  cases  to 
verdict  or  judgment  As  chief  counsel,  I  tried  seven  federal  cases 
to  verdict  or  judgment  As  an  associate  counsel,  I  tried  eight 
federal  cases  and  three  state  case  to  verdict  or  judgment 

5.  What  percentage  of  these  triab  was: 

(a)  jury:  30% 

(b)  non-jury:  70% 
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18.       Litigation:    Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and 
date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify 
the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of  the  case.  Abo  state  as  to 
each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before 
whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel 
and  of  principal  counsel  for  each  of  the  other  parties. 

(1)      Unitgd  States  v.  Nassaw  Cowity 

Civil  Action  No.  77  Civ.  1881  (JM) 

In  1977,  the  Department  of  Justice  filed  a  Title  VII  pattern  and  practice 
action  against  Nassau  County  and  the  Nassau  County  Police  Department 
in  the  United  States  District  Court  for  the  Eastern  District  of  New  York. 
The  action  challenged  the  hiring  and  promotion  of  i>olice  officers  in  the 
Nassau  County  Police  Department  and  alleged  unlawful  adverse  impact  on 
Afirican- Americans,  Hispanics,  and  women.  In  1979,  the  Nassau  Coimty 
Attorney  retained  me  as  Associate  Special  Counsel  for  the  Nassau  County 
defendants.  Later,  I  was  named  Special  Counsel  for  the  Nassau  County 
defendants  and  continue  to  serve  in  that  capacity. 

Over  the  last  20  years,  this  litigation  has  focused  on  the  development  of 
selection  instruments  for  law  enforcement  personnel  that  are  validated 
under  the  Unifom  Guidelines  for  Employee  Selection.  The  action  has 
been  supervised  by  three  different  federal  district  judges  in  the  Eastern 
District  of  New  York:  Hon.  George  C.  Pratt,  Hon.  Frank  X.  Altimari,  and 
most  recently,  Hon.  Jacob  Mishler.   In  1982,  the  United  States  and  Nassau 
County  entered  into  a  consent  decree  that  required  the  County  to  utilize  a 
selection  device  for  police  officers  that  had  been  validated  under  the 
Uniform  Guidelines. 

Thereafter,  Nassau  County  administered  successive  generations  of  new 
examinations  for  police  officers  that  were  aimed  at  better  predicting  job 
performance  while  also  reducing  adverse  impact    In  1 988,  the  Guardians 
Association  of  Nassau  County,  Inc.,  a  fiatemal  organization  of  Afiican 
American  police  officers,  filed  suit  challenging  the  examinations  in  an 
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action  titled  Guardians  Association  v.  Nassau  County.  88  Civ.  3836  (JM) 
in  the  United  States  District  Court  for  the  Eastern  District  of  New  York. 

In  1 990,  Nassau  County  negotiated  a  precedent-setting  agreement  with  the 
United  States  to  develop  jointly  a  new  police  officer  selection 
examination.  At  that  time,  Nassau  County  also  resolved  the  cleiims  of  the 
Guardians  Association.  In  1 994,  the  new  examination  was  administered  to 
more  than  25,000  ^plicants.  In  1995,  Nassau  County's  proposed  use  of 
that  examination  was  approved  by  District  Judge  Mishler.  In  1998,  the 
examination  withstood  a  challenge  alleging  a  claim  of  reverse 
discrimination.   Ss£  Hayden  v.  Nassau  County.  97  Civ.  1411  (JM). 

The  name,  current  address,  and  telephone  number  of  the  principal  counsel  for  the 
United  States  are: 

John  M.  Gadzichowski,  Esq. 
Special  Litigation  Counsel 
Civil  Rights  Division 
U.S.  Department  of  Justice 
Washington,  D.C.  20035-5968 
(202)  514-3834 

The  name,  current  address,  and  telefdione  number  of  an  attorney  who  served  as 
co-counsel  with  me  in  the  litigation  until  1989  are: 

Hon.  James  M.  Catterson,  Jr. 

District  Attorney 

Suffolk  County  District  Attorney's  Office 

County  Complex  North 

Building  Seventy-Seven 

Veterans  Memorial  Highway 

Haiq>pauge.  New  York  1 1788 

(516)853-4169 

The  names,  ctntent  addresses,  and  telephone  numbers  of  the  principal  counsel  for 
the  intervenor  defimdants  are: 

Hany  Greenberg,  Esq. 
Solomon,  Richman,  Greenberg,  P.C. 
3000  Marcus  Avenue,  Suite  1E3 
Lake  Success,  New  York  1 1042 
(516)437-6443 
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-and- 

Raymond  G.  Lavallee,  Esq. 
33  South  Guy  Lombardo  Avenue 
Freeport,  New  York  1 1520 
(516)546-2212 

The  names,  current  addresses,  and  telephone  numbers  of  the  principal  counsel  for 
the  Guardians  Association  are: 

Paul  C.  Saunders,  Esq. 

Cravath  Swaine  &  Moore 

825  Eighth  Avenue 

New  York,  New  York  10019 

(212)474-1404 

-and- 

Richard  T.  Seymour,  Esq. 

Lawyers'  Committee  for  Civil  Rights  Under  Law 

1450  "G"  Street,  N.W.,  Suite  400 

Washington,  D.C.  20005 

(202)  662-8600 

(2)        Sedima.  S.P.R.L.  v.  Imrex  Co..  Inc.. 
574  F.Supp.  963  (E.D.N.Y.  1983) 
741F.2d481(2dCir.  1984) 
473  U.S.  479, 105  S.Ct  3275  (1985) 

In  1982, 1  represented  Sedima,  S.P.R.L.,  a  Belgian  corporation 
participating  in  NATO's  program  to  upgrade  HAWK  missile  systems  in 
Europe,  in  a  diversity  action  against  Imrex  Co.,  Inc.,  a  New  York 
corporation,  in  the  United  States  District  Court  for  the  Eastern  District  of 
New  York.  The  complaint  alleged  fraud,  breach  of  fiduciary  duty  and 
breach  of  an  agreement  of  joint  venture  against  Imrex.  Discovery  revealed 
multiple  acts  of  mail  fraud  and  wire  fraud  by  Imrex.  Accordingly,  Sedima 
moved  to  amend  its  complaint  to  allege  additional  claims  under  the 
Racketeer  Influenced  and  Corrupt  Organizations  Act  (RICO). 

In  1983,  District  Judge  I.  Leo  Glasser  denied  Sedima's  motion  for  leave  to 
amend  its  complaint  to  plead  a  RICO  claim.  That  decision  is  reported  at 
Sedima  v.  Imrex.  574  F.  Supp.  963  (E.D.N.  Y.  1983).  In  1984,  the  United 
States  Court  of  Appeals  for  the  Second  Circuit  afBimed.  That  opinion  and 
judgment  is  reported  at  Sedima  v.  Imrex.  741  F2d  481  (2d  Cir.  1984). 
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Thereafter,  the  United  States  Supreme  Court  granted  a  writ  of  certiorari, 
reversed  the  Court  of  Appeals,  and  reinstated  the  RICO  claims.  I  authored 
the  brief  that  was  filed  in  the  Supreme  Court  and  my  partner  argued  the 
appeal.  The  Court's  landmark  opinion  cleared  the  way  for  private  litigants 
to  pursue  RICO  claims  in  federal  court. 

The  principal  counsel  for  Imrex  was  Richard  Eisenberg,  Esq.  of  the  law 
firm  of  Shaw,  Licitra,  et  al.  That  law  firm  no  longer  exists.  The  name, 
current  address,  and  telephone  number  of  the  principal  counsel  are: 

Richard  Eisenberg,  Esq. 
307  East  Shore  Road 
Great  Neck,  New  York  1 1023 
(516)829-3810 

(3)        Dovle  V.  SufFolk  Countv 

786  F.2d  523  (2d  Cir.  J  986) 

In  1985,  Doyle  and  other  candidates  for  positions  as  police  officers  in 
Suffolk  Coimty  filed  a  federal  civil  rights  action  imder  42  U.S.C.  §  1983  in 
the  United  States  District  Court  for  the  Eastern  District  of  New  York.  The 
complaint  challenged  enforcement  of  New  York's  statutory  prohibition 
against  the  hiring  of  police  officers  who  are  "more  than  29  years  of  age". 
Application  of  the  Age  Discrimination  in  Employment  Act  (ADEA)  by  the 
Court  of  Appeals  in  Hahn  v.  City  of  Buffalo.  770  F.2d  12  (2d  Cir.  1985), 
had  partially  invalidated  the  statute  by  excluding  from  its  reach  those 
between  the  ages  of  40  and  70. 

The  Doyle  litigation,  together  with  a  related  but  unconsolidated  action 
titled  Hettinger  v.  Nassau  County  Civil  Service  Commission  (E.D.N. Y.), 
raised  equal  protection  challenges  to  the  partially  invalidated  State  statute. 
In  Doyle,  then  District  Judge  Frank  X.  Altimari  upheld  the 
constitutionality  of  the  statute,  while  in  Hettinger.  District  Judge  Jack  B. 
Weinstein  struck  down  the  statute  as  applied  to  persons  of  all  ages,  not 
simply  to  those  between  40  and  70.  I  prepared  the  motion  papers  in  both 
actions  and  the  brief  that  was  filed  in  the  United  States  Court  of  Appeals 
for  the  Second  Circuit  The  Court  of  Appeals  sustained  the  29-year-old 
age  limit,  even  in  the  wake  of  its  partial  invalidation  by  the  ADEA.  The 
Court  of  Appeals'  opinion  is  reported  at  Doyle  v.  SufFolk  Countv.  786 
F.2d  523  (2d  Cir.  1986). 

The  name,  current  address,  and  telephone  number  of  the  counsel  for 
plaintiffs  are: 
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E>ouglas  J.  Kramer,  Esq. 

Baden,  Kramer,  Huffinan  &  Brodsky,  P.C. 

20  Broad  Street 

New  York,  New  York  10005 

(212)363-7020 

The  name,  current  address,  and  telephone  number  of  co-counsel  are: 

Hon.  James  M.  Catterson,  Jr. 

District  Attorney 

Suffolk  County  District  Attorney's  Office 

County  Complex  North 

Building  Seventy-Seven 

Veterans  Memorial  Highway 

Hauppauge,  New  York  1 1788 

(516)  853-4169 

(4)       American  Federation  of  State.  County  and  Municipal 
Employees  f  AFSCME't  v.  Nassau  County 
609  F.  Supp.  695  (E.D.N. Y.  1985) 
664  F.  Supp.  64  (E.D.N. Y.  1987) 
799  F.  Supp.  1370  (E.D.N. Y.  1992) 
825  F.  Supp.  468  (E.D.N.Y.  1993) 
1995  WL  347031  (E.D.N. Y.  May  31, 1995) 
1995  WL  405001  (E.D.N.Y.  June  26, 1995) 
96  F.3d  644  (2d  Cir.  1996),  fifilL  dsoisd  _  U.S.  _,  1 17  S.Ct  1 107  (1997) 

In  1984,  AFSCME  filed  a  class  action  challenge  to  Nassau  County's 
compensation  and  job  classification  system  alleging  that  job  titles  largely 
populated  by  women  were  paid  less  than  job  titles  largely  populated  by 
men.  The  action  presented  gender-based  discrimination  claims  imder  Title 
Vn  and  the  Equal  Pay  Act  and  involved  a  class  of  approximately  15,000 
present  and  former  employees.  I  represented  Nassau  Coimty  and  all  of  the 
other  defendants  fix>m  1984  imtil  the  proceedings  concluded  in  1997. 

Following  five  years  of  extensive  discovery  and  motion  practice,  a  bench 
trial  was  conducted  by  District  Judge  I.  Leo  Glasser  in  the  United  States 
District  Court  for  the  Eastern  District  of  New  York  from  November  1989 
through  February  1990.  In  1992,  District  Judge  Glasser  issued  a 
memorandum  and  order  dismissing  all  of  the  claims,  except  for  a  single 
Equal  Pay  Act  claim  on  behalf  of  approximately  15  employees.  See 
AFSCME  v.Nas.sau  County.  799  F.  Supp.  1370  (1992). 
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Thereafter,  Nassau  County  moved  as  a  prevailing  party  defendant  for  an 
award  of  attorneys'  fees  and  expert  witness  fees  under  42  U.S.C.  §  1988,  the 
attorney  fee  shifting  statute.  Judge  Glasser  found  that  AFSCME's  pursuit 
of  its  claims  was  unreasonable  and  without  foundation  and  awarded  Nassau 
County  more  than  $980,000  in  attorneys'  fees  (AFSCME  v.  Nassau 
County.  825  F.  Supp.  468  (E.D.N. Y.  1993))  and  $550,000  in  expert  witness 
fees  f  AFSCME  v.  Nassau  Countv.  1995  WL  347031  (E.D.N.Y.  May  31, 
1995)).  The  Court  of  Appeals  reversed.  See  AFSCME  v.  Nassau  County, 
96  F.3d  644  (2d  Cir.  1996).  Nassau  County  filed  a  petition  for  a  writ  of 
certiorari  arguing  that  the  Second  Circuit  had  improperly  collapsed  the 
Supreme  Court's  tripartite  criteria  for  recovery  of  attorneys'  fees  into  a 
single  standard  of  fiivolousness.  The  Supreme  Court  denied  certiorari. 

The  principal  counsel  for  AFSCME  were  Joel  I.  Klein,  Esq.  and  Paul  M. 
Smith,  Esq.  of  the  law  firm  of  Onek,  Klein  &  Fart.  That  law  firm  no  longer 
exists.  The  names,  addresses,  and  telephone  niunbers  of  the  principal 
counsel  for  plaintiff  are: 

Hon.  Joel  I.  Klein 
Assistant  Attorney  General 
Antitrust  Division 
Department  of  Justice 
Washington,  D.C.  20035 

-and- 

Paul  M.  Smith,  Esq. 

Jenner  &  Block 

601  Thirteenth  Street,  N.W.,  Suite  1200 

Washington,  D.C.  20005 

(202)  639-6000 

(5)        Badglev  v.  Santacroce 

729  F.2d  894  (2d  Cir.  1984) 
800  F.2d  33  (2d  Cir.  1986) 
815  F.2d  888  (2d  Cir.  1987) 
853  F.2d  50  (2d  Cir.  1988) 

In  1980,  the  Legal  Aid  Society  of  Nassau  County,  Inc.,  filed  a  class  action 
complaint  in  the  United  States  District  Court  for  the  Eastern  District  of  New 
York.  The  complaint  challenged  the  conditions  of  confinement  for  pre-trial 
detainees  and  sentenced  inmates  at  the  Nassau  County  Correctional  Center 
(NCCC),  a  large  municipal  jail  &cility.  In  1 98 1 ,  then  District  Judge  George 
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C.  Pratt  issued  orders  requiring  defendants  to  reduce  the  population  at 
NCCC  within  60  days  by  admitting  no  more  than  14  inmates  for  every  15 
released.  At  that  time,  together  with  co-counsel,  I  was  retained  by  the 
Nassau  County  Attorney  to  represent  the  defendants  in  the  action.  Since 
1981, 1  have  continued  to  serve  as  counsel  in  the  action. 

Following  my  engagement  as  counsel,  Nassau  County  moved  before  the 
Court  of  Appeals  to  stay  the  District  Court's  release  orders.  The  Court  of 
Appeals  stayed  the  orders  and  remanded  the  case  for  further  consideration. 
Thereafter,  the  parties  negotiated  a  consent  judgment  that  fixed  the 
maximum  population  of  NCCC  and  established  durational  limits  on  double 
celling.  However,  the  explosive  growth  of  the  iiunate  population  during  the 
mid-1980s  led  to  non-compliance  with  the  consent  judgment  and  spawned 
litigation.  Sfifi  Badglev  v.  Varelas.  729  F.2d  894  (2d  Cir.  1984);  Badglev  v. 
Santacroce.  815  F.2d  888  (2d  Cir.  1987);  Badglev  v.  Santacroce.  853  F.2d 
50  (2d  Cir.  1988). 

A  plethora  of  complex  issues  relating  to  modification  and  enforcement  of 
the  consent  decrees  focused  the  parties  and  the  court  on  ways  to  reduce  the 
inmate  population  at  NCCC.  For  example,  the  District  Court  appointed  a 
Special  Master  who  conducted  extensive  hearings  and  found  that  deviations 
from  the  consent  decrees  were  constitutional  violations.  The  Court  of 
Appeals  reversed  and  remanded  again.  Ss&  Badgley.  v.  Santacroce.  800 
F.2d  33  (2d  Cir.  1986),  ssrL  denied.  479  U.S.  1067, 107  S.Ct  955  (1987). 
Nassau  Coimty  subsequently  filed  declaratory  judgment  actions  to  require 
the  State  of  New  York  to  remove  sentenced  inmates  and  parole  violators 
fix)m  NCCC  within  a  specified  time  after  the  imposition  of  sentence  or  final 
parole  adjudication.  Ssg  Nassau  County  v.  Cuomo.  69  N.Y.2d  737,  512 
N.Y.S.2d  362  (1987).  Together  with  co-counsel,  I  was  the  architect  of  that 
litigation. 

Overcrowding  at  NCCC  also  led  to  litigation  against  the  New  York  State 
judiciary.  Confronted  with  contempt  under  the  federal  consent  decrees,  the 
Sheriff  refused  to  accept  iimiates  at  NCCC.  As  a  result,  a  State  court  judge 
directed  that  arraigned  detainees  be  held  overnight  in  courthouse  detention 
cells.  The  inmates  filed  a  declaratory  judgment  action,  and  thereafter  State 
judges  were  prohibited  fi-om  detaining  prisoners  at  courthouses  after 
arraignment  except  in  emergency  circumstances.  Ss£  Howell  v.  McGintv. 
129  A.D.2d  60,  516  N.Y.S.2d  694  (2d  Dep't  1987). 

While  this  litigation  continued,  Nassau  County  embarked  on  a  7-year,  SI 50 
million  construction  program  and  eventually  built  a  women's  facility,  a 
satellite  facility,  and  a  new  maximum  security  facility  at  NCCC,  thereby 
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adding  more  than  1 ,400  beds.  I  continue  to  serve  as  counsel  to  Nassau 
County  on  all  issues  relating  to  the  conditions  of  confinement  at  NCCC. 

The  names,  addresses,  and  telephone  numbers  of  counsel  for  the  inmate 
plaintiff  class  are: 

Matthew  Muraskin,  Esq. 

Attomey-in-Chief 

Legal  Aid  Society  of  Nassau  County 

250  Fulton  Avenue 

Hempstead,  New  York  1 1550 

(516)560-6412 

•and- 

Kent  V.  Moston,  Esq. 

Chief  of  Appeals 

Legal  Aid  Society  of  Nassau  County 

250  Fulton  Avenue 

Hempstead,  New  York  1 1550 

(516)560-6402 

The  names,  addresses,  and  telephone  numbers  of  other  counsel  are 

Robert  K.  Drinan,  Esq. 
Assistant  Attorney  General 
Office  of  the  Attorney  General 
200  Old  Country  Road 
Mineola,  New  York  11501 
(516)248-3312 

-and- 

Hon.  James  M.  Catterson,  Jr. 

District  Attorney 

Suffolk  County  District  Attome/s  Office 

Coimty  Complex  North 

Building  Seventy-Seven 

Veterans  Memorial  Highway 

Hauppauge,  New  Yoric  11 788 

(516)853-4169 
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(6)  Carrefour  (U.S.A.)  Properties.  Inc.  v.  The  Town  of  Brookhaven 
89  Civ.  0498  (ERK) 

In  1989,  Carrefour,  a  French  retailer,  filed  a  federal  civil  rights  action  under 
42  U.S.C.  §  1983  in  the  United  States  District  Court  for  the  Eastern  District 
of  New  York  and  a  parallel  Article  78  proceeding  in  the  New  York  State 
Supreme  Court.  Both  challenged  the  Town  of  Brookhaven's  rezoning  of  a 
69-acre  tract  purchased  by  Carrefour.  The  Town  rezoned  that  parcel  from  a 
commercial  zone  that  would  have  permitted  Carrefour  to  build  a  729,000 
square  foot  retail  complex  into  a  residential  zone  that  would  allow  for 
commercial  development  only  upon  a  showing  that  such  development 
would  not  adversely  affect  existing  infrastructure.  When  the  litigation 
commenced,  the  Town  retained  me  as  Special  Counsel  to  represent  all 
defendants. 

Extensive  motion  practice  wiimowed  the  claims.  Thereafter,  discovery  was 
conducted  over  a  two-year  period  that  involved  inquiry  into  State 
Environmental  Quality  Review  Act  (SEQRA)  issues  and  the  federal  claims. 
Shortly  before  a  scheduled  trial,  the  parties  entered  into  compromise 
negotiations  which  resulted  in  a  resolution  of  the  matter  that  allowed  a 
limited  commercial  development  of  the  property  and  preserved  the  validity 
of  the  Town  Board's  commercial  rezonings  of  more  than  1,200  acres. 

The  names,  addresses,  and  telephone  numbers  of  counsel  for  the  plaintifif  are: 

George  Weisz,  Esq. 

Deborah  Buell,  Esq. 

Cleaiy  Gottlieb  Steen  &  Hamilton 

One  Liberty  Plaza 

New  York,  New  York  10006 

(212)  225-2000 

(7)  Matter  of  Kane 

143  A.D.2d  610, 517  N.Y.S.2d  771  (2d  Dcp't  1987) 

151  A.D2d  672,  543  N.Y.S.2d  934  (2d  Dcp't  1989)  (Mem) 

75  N.Y.2d  51 1, 554  N.Y.S.2d  457  (1990) 

In  1 984,  an  attorney  was  {^pointed  by  the  New  York  State  Supreme  Cotirt 
as  a  Receiver  to  manage  the  affairs  of  a  New  York  corporation  that  had  two 
equal  shareholders  who  were  locked  in  a  dispute.  Months  later,  when  the 
disputing  shareholders  agreed  that  one  of  them  would  buy  out  the  other,  the 
Receiver  demanded  exorbitant  commissions  and  professionals  fees  in 
exchange  for  his  consent  to  the  closing  and  termination  of  his  receivership. 
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Since  the  business  was  failing  under  the  Receiver's  stewardship,  the  parties 
agreed  to  the  Receiver's  demand  and  paid  him.  Thereafter,  I  was  retained 
by  the  remaining  shareholder  to  ascertain  what  amount  should  have  been 
paid  pursuant  to  the  N.Y.  Business  Corporation  Law  and  to  compel  the 
former  Receiver  to  repay  the  money  he  received  in  excess  of  the  allowable 
commission. 

I  concluded  that  the  payment  to  the  former  Receiver  grossly  exceeded  the 
allowable  commission.  The  former  Receiver  was  a  prominent  attorney  who 
litigated  the  matter  vigorously.  Apart  from  motion  practice,  I  conducted  an 
evidentiary  hearing  and  argued  several  appeals.  Ultimately,  I  argued  the 
issue  of  a  receiver's  fiduciary  duty  as  an  officer  of  the  court  in  the  New 
York  Court  of  Appeals.  The  Court  of  Appeals  held  that  the  Receiver,  as  a 
representative  of  the  court,  was  boimd  by  the  strict  fiduciary  obligations 
imp>osed  by  the  N.Y.  Business  Corporation  Law  and  could  not  make  a 
private  agreement  with  the  shareholders.  Associate  Judge  Joseph  W. 
Bellacosa's  opinion  is  reported  at  Matter  of  Kane.  75  N.Y.2d  511, 554 
N.Y.S.2d  457  (1990).  Thereafter,  I  engaged  in  extended  post-judgment 
proceedings  in  order  to  collect  the  sum  that  was  due  with  accrued  interest 
firom  the  former  Receiver. 

The  names,  addresses,  and  telephone  number  of  the  former  Receiver's 
counsel  are: 

A.  Thomas  Levin,  Esq. 

Meyer,  Suozzi,  Ei^ish  &  Klein,  P.C. 

1505  KeUum  Place 

Mineola,  New  Yoric  11501 

(516)741-6565 

(8)        Prophet  v.  Nassau  County 

Civil  Action  No.  94  Civ.  2301  (ADS) 

In  1992,  Mr.  Prophet  filed  a  federal  civil  rights  action  under  42  U.S.C. 
§  1983  in  the  United  States  District  Court  for  the  Eastern  District  of  New 
York.  The  complaint  asserted  that  elected  members  of  the  Nassau  County 
Board  of  Supervisors  and  other  local  government  officials  had  discriminated 
against  Mr.  Prophet  because  he  was  an  African-American  and  had  exercised 
bis  First  Amendment  right  to  speak  out  on  issues  of  public  concern.  I 
served  as  Special  Counsel  to  Nassau  County  and  all  except  one  of  the 
elected  and  ai^inted  officials  who  were  iiamed  as  defendants  in  the  action 
from  its  incq)tion  to  the  present 
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Nassau  County  engaged  in  extensive  motion  practice  and  discovery  that 
resulted  in  the  dismissal  of  several  claims.  In  1997, 1  tried  the  remaining 
federal  and  state  claims  for  more  than  five  weeks  before  District  Judge 
Arthur  D.  Spatt  and  a  jury.  While  eill  the  federal  civil  rights  claims  were 
dismissed,  the  jury  did  not  reach  a  unanimous  verdict  on  a  single 
supplemental  claim  of  libel.  Consequently,  I  retried  the  libel  claim  in 
another  two-and-a-half-week  trial  in  May  1997  and  obtained  a  verdict  for 
the  remaining  defendant. 

The  name,  current  address,  and  telephone  number  of  counsel  for  the 
plaintiff  are: 

Frederick  K.  Brewington,  Esq. 

50  Clinton  Street,  Suite  501 

Hempstead,  New  York  1 1550 

(516)489-6959 

The  name,  current  address,  and  telephone  niunber  of  counsel  for  the  other 
defendant  are: 

Ronald  J.  Rosenberg,  Esq. 
1 00  Garden  City  Plaza,  Suite  408 
Garden  City,  New  York  1 1530 
(516)747-7400 

(9)        Pinaud  v.  Suffolk  Countv 

798  F.  Supp.  913  (E.D.N.  Y.  1992) 
52F.3dll39(2dCir.  1995) 

In  1991,  Mr.  Pinaud  filed  a  federal  civil  rights  action  under  42  U.S.C. 
§  1983  in  the  United  States  District  Court  for  the  Eastern  District  of  New 
York.  The  complaint  asserted  that  assistant  district  attorneys  had  conspired 
to  imprison  him  unlawfully  and  to  violate  his  rights  under  the  Fourth,  Fifth, 
Sixth,  Eighth,  and  Fourteenth  Amendments.  Mr.  Pinaud  served  a  28-month 
sentence  on  a  State  conviction  that  was  subsequently  vacated  and  for  ^^ch 
the  charge  was  eventually  dismissed.  He  was  denied  any  credit  for  the  28 
months  that  he  served  on  the  vacated  State  conviction  in  connection  with  his 
federal  sentence  for  tax  crimes.  I  served  as  Special  Counsel  to  the  current 
District  Attorney  and  several  assistant  district  attorneys  from  the  inception 
of  the  litigation  imtil  its  conclusion  in  1995. 

-  -      The  District  Attorney  moved  to  dismiss  Mr.  Pinaud's  claims  on  the  grounds 
that  absolute  prosecutorial  immimity  shielded  assistant  district  attorneys 
from  suit  and  that  Mr.  Pinaud's  other  claims  were  time-barred.  In  1992, 
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District  Judge  Leonard  D.  Wexler  issued  a  memorandum  and  order 
dismissing  various  claims  and  entering  a  final  judgment  on  the  basis  of  a 
stipulation.  Judge  Wexler's  decision  is  reported  at  Pinaud  v.  County  of 
Suffolk.  798  F.  Supp.  913  (E.D.N. Y.  1992). 

The  United  States  Court  of  Appeals  for  the  Second  Circuit  affirmed  in  part 
and  reversed  in  part.  I  prepared  the  brief  and  argued  the  appeal  before  the 
Court  of  Appeals  (Circuit  Judges  Oakes,  Jacobs  and  Calabresi).  The  Court 
of  Appeals'  opinion  is  reported  at  Pinaud  v.  County  of  Suffolk.  52  F.3d 
1139(2dCir.  1995). 

The  name,  cunent  address,  and  telephone  number  of  the  counsel  for  the 
plaintiff  are: 

Jared  J.  Scharf,  Esq. 

1 1  Martine  Avenue 

White  Plains,  New  York  10606 

(914)  682-9777 

The  names,  current  addresses,  and  telephone  numbers  of  counsel  for  other 
defendants  are: 

Raymond  G.  Perini,  Esq. 

Perini  &  Hoerger 

1770  Motor  Parkway 

Hauppauge,  New  York  1 1788 

(516)232-2224 

-and- 

Hon.  Robert  J.  Cimino 

Suffolk  County  Attorney 

Suffolk  County  Department  of  Law 

1 58  North  County  Complex 

Veterans  Memorid  Highway 

Hauppauge,  New  York  1 1788 

(516)853-4049 
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(10)      Santemma  v.  Chasco  Co. 

Nassau  County  Index  No.  8158/96 

A.D.2d ,  660  N.Y.S.2d  451  (2d  Dep't  1997) 

In  1 996,  Mr.  Santemma,  a  prominent  tax  certiorari  attorney,  commenced  a 
proceeding  to  fix  and  enforce  a  $2.1  million  charging  lien  on  the  proceeds 
of  tax  certiorari  settlements  obtained  by  Chasco  Co.  Chasco  owns  a  large 
commercial  office  building  complex.  Mr.  Santemma  claimed  that  he  was 
entitled  to  recover  one-third  of  the  total  proceeds  of  the  tax  certiorari 
settlement,  even  though  he  did  not  have  an  agreement  to  that  effect  with  the 
client.  Chasco  objected  to  Mr.  Santemma's  demand  for  a  multi-million 
dollar  payment  and  retained  me  to  defend  the  proceeding. 

After  extensive  motion  practice,  the  Court  ruled  that  no  contingency  fee 
agreement  existed  between  the  parties  and  set  the  matter  down  for  an 
evidentiary  hearing  to  determine  the  quantum  meruit  value  of  Mr. 
Santemma's  services.  Mr.  Santemma  appealed  and  the  Appellate  Division, 
Second  Department,  unanimously  affirmed  and  reiterated  that  the  required 
evidentiary  hearing  be  limited  to  a  quantimi  meruit  determination.  The 
proceeding  was  remanded  for  an  evidentiary  hearing. 

Following  a  six-day  bench  trial.  Justice  Thomas  A.  Adams  determined  that 
Mr.  Santemma  was  entitled  to  a  legal  fee  of  $27,000  based  on  the  criteria 
utilized  by  New  York  courts  to  determine  a  reasonable  fee.  On  March  3 1 , 
1 998,  the  Court  directed  Mr.  Santemma  to  return  to  the  client  the  more  than 
$2. 1  million  he  was  holding  in  escrow,  less  his  fee.  This  case  resolved  the 
question  of  whether  a  contingency  fee  can  be  imposed  in  the  absence  of  an 
agreement.  The  Court  reaffirmed  the  fiduciary  obligation  of  an  attorney  arid 
the  public  policy  in  New  York  that  all  contingent  fee  arrangements  be  in 
writing. 

The  name,  current  address,  and  telephone  number  of  the  counsel  for 
the  plaintiff  are: 

Joseph  Jaspan,  Esq. 

Stanley  Harwood,  Esq. 

Laurel  R.  Kretzing,  Esq. 

Jaspan  Schlesinger  Silverman  &  Hoffinan,  LLP 

300  Garden  City  Plaza 

Garden  City,  New  York  1 1530-3324 

(516)746-8000 

-and- 
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William  F.  Levine,  Esq. 
Levine  &  Grossman 
1 14  Old  Country  Road 
Mineola,  New  York  1 1 501 
(516)248-7575 

19.       Legal  Activities:    Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your  participation  in  thb  question, 
please  omit  any  information  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived). 

Throughout  my  professional  life,  I  have  litigated  complex  civil  actions 
ranging  from  RICO  and  fraud  claims  to  federal  civil  rights  matters.  For  the 
most  part,  that  litigation  has  involved  extensive  discovery  and  motion 
practice.  As  a  result,  I  have  developed  a  comprehensive  knowledge  and 
understanding  of  the  Federal  Rules  of  Civil  Procedure  and  the  Federal  Rules 
of  Evidence.  The  demands  of  this  sophisticated  litigation  have  honed  my 
organizational  skills.  I  have  also  leamed  how  to  marshal  the  limited 
resources  of  a  small  law  firm  to  represent  my  institutional  clients  effectively. 

For  nearly  20  years,  I  have  been  involved  with  police  testing  litigation  and 
efforts  by  large  municipalities  to  develop  selection  devices  that  better 
predict  on-the-job  performance  while  reducing  adverse  impact  on 
minorities  and  women.  That  work  has  allowed  me  to  analyze  volumes  of 
statistical  data  with  the  assistance  of  distinguished  industrial  psychologists 
and  statisticians  so  that  it  could  be  presented  in  court. 

My  work  as  Special  Coimsel  to  Nassau  County  has  afforded  me  the 
opportunity  to  advise  government  officials  on  a  variety  of  human 
resources  issues  that  have  concrete  practical  applications.  For  example,  I 
revised  the  physical  and  medical  screening  guidelines  for  police  officers  in 
order  to  conform  to  the  Americans  With  Disabilities  Act.  I  also 
participated  in  the  design  and  implementation  of  recruitment  programs  to 
attract  candidates  for  police  officer  positions.  In  addition,  I  coordinated 
the  simultaneous  administration  of  a  police  officer  examination  with  video 
components  to  more  than  25,000  candidates  at  Madison  Square  Garden 
and  the  Nassau  County  Veterans  Memorial  Coliseimi.  That  effort 
involved  more  than  500  civil  service  and  law  enforcement  personnel. 

I  also  have  extensive  experience  litigating  issues  relating  to  the  conditions 
of  confinement  for  pre-trial  detainees  and  sentenced  inmates.  For 
example,  I  have  worked  with  government  officials  in  formulating  a  variety 
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of  practical  measures  to  address  the  jail  overcrowding  crisis.  Some  were 
stop-gap,  such  as  the  construction  of  temporary  facilities  and  the  transfer 
of  inmates  from  Nassau  County  to  other  municipalities  with  less  crowded 
facilities  in  upstate  New  York.  Other  measures  were  long-term,  such  as 
the  construction  of  a  240-bed  women's  facility  and  an  832-bed  maximum 
security  facility.  These  projects  solved  a  chronic  overcrowding  problem. 

My  legal  activities  have  also  focused  on  defending  law  enforcement 
personnel,  including  police  officers,  correction  officers  and  assistant 
district  attorneys  in  actions  alleging  sophisticated  civil  rights  claims. 
More  recently,  I  have  represented  municipalities  in  constitutional 
challenges  to  zoning  laws  and  federal  environmental  claims.  I  also 
continue  to  litigate  RICO  claims  as  they  arise  in  a  variety  of  commercial 
and  civil  rights  contexts. 

Finally,  in  my  capacity  as  Assistant  Counsel  to  the  Minority  Leader,  I 
have  advised  government  officials  within  the  New  York  State  Assembly 
on  a  wide  spectrum  of  personnel  and  man^ement  issues.  My  work  there 
has  extended  to  addressing  various  groups  of  Assembly  employees  on 
workplace  and  ethics  matters. 
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11.     FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business  relationships,  professional 
services,  firm  memberships,  former  employers,  clients,  or  customers.  Please 
describe  the  arrangements  you  have  made  to  be  compensated  in  the  future  for  any 
financial  or  business  interest. 

I  am  a  50%  partner  in  the  law  firm  of  Snitow  &  Pauley.  My  law  partner 
and  I  have  agreed  that  my  equity  interest  in  Snitow  &  Pauley  will  be 
valued  on  the  date  of  my  withdrawal.  That  valuation  vnll  be  calculated  on 
a  net  equity  basis  by  billing  all  work  in  progress  as  of  that  date,  applying 
all  monies  received  thereafter  on  accounts  receivable  to  any  current  or 
accrued  liabilities,  and  thereafter  distributing  to  me  50%  of  the  remaining 
sums.  My  50%  equity  share  will  be  distributed  to  me  within  the  eighteen 
(1 8)  months  of  my  withdrawal  as  the  monies  are  received. 

In  addition,  my  partner  will  be  continuing  the  business  of  Snitow  & 
Pauley  after  my  withdrawal  and  has  agreed  that  the  goodwill  value  of  my 
business  is  estimated  to  be  in  Category  "O"  as  set  forth  in  the  value  codes 
of  the  financial  disclosure  report  under  the  Code  "T'  value  method.  That 
sum  will  be  payable  to  me  without  interest  over  five  years  begirming 
January  1, 2000,  or  the  date  the  equity  payment  to  me  attributable  to  the 
wind-down  of  Snitow  &  Pauley  is  complete,  whichever  occurs  first. 

Snitow  &  Pauley  also  maintains  a  profit  sharing  plan  known  as  the 
"Snitow  &  Pauley  Retirement  Plan".  The  value  of  my  share  of  those 
funds  is  in  Category  "M"  as  set  forth  in  the  value  codes  of  the  financial 
disclosure  report  under  the  Code  "T'  value  method.  I  will  be  withdrawing 
my  interest  in  that  Trust  and  transferring  the  entire  simi  to  my  IRA  account 
at  Prudential  Bache  Securities. 

I  currently  serve  as  Vice  President  of  Snapau  Corp.  Snapau  Corp.  is  a 
New  York  corporation  organized  on  July  7, 1987  for  the  purpose  of 
leasing  office  space  on  the  ninth  floor  at  345  Madison  Avenue,  New  York, 
New  York,  and  subletting  that  office  space  to  my  law  firm  Snitow  & 
Pauley.  My  law  firm  is  and  has  been  Snapau  Corp. 's  only  sub-tenant.  The 
lease  expires  on  June  30, 1998  and  thereafter,  Snapau  will  be  dissolved. 
The  principal  asset  of  Snapau  Corp.  is  a  security  deposit.  When  the 
landlord  retxmis  the  security  deposit,  my  share  will  be  in  Category  "K"  as 
set  forth  in  the  value  codes  of  the  financial  disclosure  report  under  the 
Code 'T"  value  method. 
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2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts-of-interest  during  your  initial  service  in  the  position  to 
which  you  have  been  nominated. 

I  will  resolve  any  potential  conflict  of  interest  in  accord  with  the 
requirements  of  28  U.S.C.  §  455  and  any  other  applicable  guidelines. 
Whenever  a  circumstance  arises  in  which  my  impartiality  might 
reasonably  be  questioned,  I  will  disqualify  myself  from  the  case. 

Apart  from  investments  in  U.S.  Treasury  Bills,  my  personal  financial 
assets,  as  well  as  those  of  my  wife,  will  be  maintained  in  a  managed 
account  at  Prudential  Securities.  Currently,  neither  my  wife  nor  I  make 
investment  decisions  concerning  those  funds  and  we  will  continue  that 
practice.  Should  a  financial  interest  be  disclosed,  I  will  either  recuse 
myself  or  divest  that  financial  interest  as  the  circumstances  may  warrant 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment, 
with  or  without  compensation,  during  your  service  with  the  court?  If  so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here). 

Please  see  attached  Financial  Disclosure  Report 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules 
as  called  for). 

The  completed  financial  net  worth  statement  is  attached. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

No. 
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FINANCIAL  DISCLOSURE  REPORT 

NominatioD  Report 


Repcfl  Rtquind  by  tht  Ethtcj 
Ke/orm  Ad  o/ 1989.  Fub  L  No. 
101-194.  Novtmter  30.  I9S9 
(S  V.S.C.  App  4 .  See.  101-112) 


t.  ttnon  Rcportiat         (LtuI  none,  firil.  middle  mlllal) 
PAOLEY,    III,    WILLIAM  H. 

2.  Coarl  or  OifaDizatioD 

Southern  District  of  New  York 

3.  Date  or  Report 

05/22/1998 

4.  Tide           (Anide  III  Judges  Indlcau  acint  or 

senior  status;  magistrate  judges  indicate 
fidi-  or  pan-lime) 

O.S.    District  Judge  Nominee 

S.  Report  Tjrpc  (eh«k  type) 

Initial                Annual                Final 

i.  Reportfnt  Period 
01/01/1997 

to 
04/30/1998 

T.  Ctiabtn  or  OOin  Addres 

345   MADISON   AVENDE 

NEW   YORK,    NEW   YORK    10017 

8.  Oa  the  basis  of  the  lofomatioa  contained  in  thb  Report  and  any 
modificatioas  pertaiaioc  thereto.  It  is  in  my  opinion,  in  compliance 
with  appflcable  Urn  and  retnlalions. 

Reviewinc  OOccr                                                                     Date 

IhfPORTANT  NOTES:  The  Instructions  accompanying  tliis  form  must  be  foUovied.  Complete  all  pans, 
dieciing  the  NONE  box /or  each  section  where  you  have  iu>  reportable  information.  Sign  on  the  last  page. 

I.   POSITIONS      (Keponlng  Individual  only:  see  pp.  9-13  of  Instructions.) 
POSITION 
NONE    (No  reportable  positions.) 


Q^ 


NAME  OF  ORGANIZATION /ENTITY 


n.     AGREEMENTS     (Iteponing  individual  only:  see  pp.  1 4- 1«  of  bistnctlons.) 

DATE  PARTIES  AND  TERMS 


NONE   (No  itpoitable  agreements.) 


Continuation  of  payments  agreement  with  my  law  partner,    Franldyn  H.    Snitow,    and  his 
new  law  firm,    Franklyn  H.    Saitow,    LLP. 


HL     NON-INVESTMENT  INCOME         (Hepomng  IndMilual  and  spouse:  see  pp.  1 7.34  t>f  instructions.) 
DATE  SOURCE  AND  TYPE 

NONE    (No  repoftaUe  noiv-investmenl  income.) 


Snitow  t  Pauley,    partnership  income 


GROSS  INCOME 

(youn.  not  spouse's) 


$        150,000.00 


New  York  State  Assembly 


$    10,000.00 


Snitow  &  Pauley,  partnership  in 


;    432,000.00 


New  York  State  Assembly 


S     35,000.00 
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FINANCIAL  DISCLOSURE  REPORT 


Nam  ofPenon  Rjcpoftiftg 
PAOLEY,     III,    WILLIAM  H. 


Oueoritepoit 
05/22/1996 


SECTION  HEADING.    Oi><«t«ei»nofrepoii.) 

Information  continued  from  Parts  I  through  VI,  inclusive. 

PART   3.  HOB-IKVESTMEHT  INCOHE  (COnf  d.) 
Lin*   D»t«  Source  and  Type 


1996  SnitoH  (  Pauley,  partnership  incone   S   390,000.00 

1996  New  York  State  Assembly   $    35,000.00 

1998  Hubbell  t   Klapper  (s)    $         0.00 

199S  Snitow  i   Pauley  (s)   $        0.00 

1997  Hubbell  t   Klapper  (s)    $         0.00 
1997  Snitow  i   Pauley  (si    i  0.00 


Gross  Income 


1997   Village  Properties  ot  Garden  City  (si 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 

PAULEY,     III,     WILLIAM    H. 


Dale  of  Report 

05/22/1998 


IV.  REIMBURSEMENTS    -  transportation,  lodging,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parenlheticals  "(S)  "  and  "(DC)  "  to  indicate  reportable  reimbursements  received  by  spouse 
and  dependent  children,  respeclrvefy.  See  pp  25-28  of  Instructions.) 


n 


SOURCE  DESCRIPTION 

NONE  (No  ^uch  reporuble  reimburscmenls.) 


V.  Gcrrs 

(Includts  those  to  spouse  and  dependent  children;  use  the  pareniheticals  "(S) '  and  '(DC)  "  to  Indicate  gifts  received  by  spouse  and  dependent  children, 
respectively.  See  pp.  29-32  o/ Instructions.) 

SOURCE  DESCRIPTION  VALUE 

I  I    NONE      (No  such  ttportible  gifts.) 

1       Exempt 


VI.    LIABILITIES 

(Inchides  those  of  spouse  and  dependent  children:  indicate  where  applicable,  person  responsible  for  liability  by  using  the  parenthetical  '(S)'far  separate 
liabililyc/ die  spouse,  ■(J)-forJolntliablIily  of  reponing  individual  and  spouse,  and '(DC)'  for  liability  of  a  Apendent  child  See  pp.  33-3S  of  Instructions.) 


H 


CREDITOR  DESCRIPTION  VALUE  CODE* 

NONE  (No Tcponablcliabilitics ) 


VALCOOESJ-SIS.OOOorlcss  K-tlS,0OI-$S0,0(IO  Ij-I5O,0OI  to  JIOO.OOO  M-I100.00l-n50,000  N<4250,aOI-SMO,000 

0-S50a,001-Sl.00a.000   PI^I,000,OOI-S5A)0.(XW  P>SS.000.001-£U,(iaO,000   l>3-S25.0aO,00l-S50,000.00O   P4-S50,(X)0,OOIoriiiOfe 
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Nanw  of  Person  Reporting 
FINANCIAL  DISCLOSURE  REPORT     paoley,   hi,  »illia«  h. 


Dale  of  Report 

05/22/1998 


(Includes  those  of  spouse  and 
VII.   Page    I     INVESTMENTS  and   TRUSTS—  income,  value,  transactions     dependent  Mldrtn.  See  pp.  36-54  of  Instructions.) 


A. 
Description  of  Assets 

Indicate  where  applicable,  owner  of 
the  asset  by  using  ihe  parenthetical 
"(J)  "for  joint  ownership  of  reporting 
individual  and  spouse.  "(SJ'forsep- 
erate  ownership  by  spouse.  "(DC)" 
for  ownership  by  dependent  child 

Place  "(X)"  after  each  asset 
ejemptfrom  prior  disclosure. 

B. 

Income  during 

reporting  period 

C. 

(jTt>ss  value 

al  end  of 

repotting 

period 

D 

Transactions  during  reporting  period 

(1) 

Amount 
Code 
(A-H) 

(2) 

Type 

(e.g.. 

dividend. 

rent  or 

interest) 

(1) 
Value 
Code 
(J-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

(1) 

Type 

(eg.  buy. 

sell,  partial 

sale, 

merger, 

redemption) 

If  not  exempt  from  disclosure                                      1 

(2) 
Date: 
Month- 
Day 

(3) 
Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/seller 
fifprivae 
transactioa) 

NONE    (No  reportable  inconie,8ssets,  or 
transactions.) 

1    Koney  Market  -  Chaae  Bank 

A 

Interest 

J 

T 

Exempt 

2   Money  Market  -  Chaae  Bank(S) 

A 

Interest 

K 

T 

Exempt 

3   Saving  Account   -  Chase  Bank    (J) 

B 

Interest 

It 

T 

Exempt 

4   Treasury  Bills    (Jl 

C 

Interest 

L 

T 

Exempt 

5   Treasury  Bills    (B) 

D 

Interest 

H 

T 

Exempt 

6   Dreyfus  Liquid  Assets,    Inc. 

A 

Dividend 

' 

T 

Exempt 

7    401K  Plan  -  TRS  Fleet  Bank    (S) 

A 

Interest 

J 

T 

Exempt 

8    Profit  Sharing  Keogh  -  Citibank 

A 

Interest 

J 

T 

Exempt     ^ 

9    IRA  Account  -  CDs   -  Citibank 

B 

Interest 

K 

T 

Exempt 

10    IRA  Account  -  Scudder  Global  and 
Income  Fund 

B 

Interest 

K 

T 

Exempt 

11    IRA  Account   -  CDs   -  Chase  Bank 

B 

Interest 

K 

T 

Exempt 

12    IRA  Account  -  CDs  -  Chase  Bank 
(S) 

C 

Interest 

K 

T 

Exempt 

13    Snitow  (   Pauley  Retirement  Plan 

D 

Interest 

M 

T 

Exempt 

14    Snitow  c   Pauley  -   50% 

Partnership  Equity  Interest 

A 

None 

PI 

T 

Exempt 

15    AT4T  Corp.    (S) 

A 

Dividend 

J 

T 

Exempt 

16    Choice   Points    ISI 

None 

J 

T 

Exempt 

17    Exxon  Corp.    (SI 

A 

Dividend 

J 

T 

Exempt 

llnc««n  Codes;  A-J!,000  or  less                     B-$l.001-S2,500                  C-I2,50l-J5,000                       D-I5,OOI-J15,000                     E-SI5,OOI-J50,000 
(CoLBI,D4)      F-S50,001-SIOO.OQO              G-S 1 00.001 -SI. 000,000        HI -SI. 000.00  l-SS,000,000       H2-SS,000.00I  ormoR 

2ValCodcs:         J-SIJ.OOOorless                   K-SIS.OOI-S50,000              L-SSO.OOI-SIOO.OOO              M-S  100,00 1 -S2SO.00O           N-SZ5O.00l-S500,0OO 
(Col.  CI.  D3)     O-SS00,00l-S1.000.000        Pl-Sl,000,00l-S5,000.000  P2-S5.00O.0OI-S2J.0OO,0OO  I>3-S25.000,00l-S50.000,000  P4-«S0.000.00I  or  more 

3ValMthCodes:  (>-Appnisal                           RK:ost  (real  estate  only)                            S-Asiennait                                    T-CarilMafcel 
(CotC2)             U-Book  Value                        V-Odler                                                   W-Estimttd 
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Name  of  Person  Reporting 
FINANCIAL  DISCLOSURE  REPORT     paoley,   hi,  william  h. 


Date  of  Report 

05/22/1998 


~  ""    ~~  '~'  ~~  (Includes  those  ofspousr  and 

Vu.  Page  2    INVESTMENTS  and  TRUSTS-  income,  value,  transaclions    dependent  children.  See  pp.  36-54  of  instructions.) 


A. 
DescripCion  or  Assets 

Indicate  where  applicable,  owner  of 
the  asset  by  usbtg  the  parenthetical 
"(Ji' for  joint  ownership  of  reporting 
int/tviduat  and  spouse.  '(S)'forsep- 
erate  ownership  by  spouse.  "(DC)' 
for  ownership  by  dependent  child 

Place  '(X)~  after  each  asset 
exempt  from  prior  disclosure. 

B 

Incofne  during 

reporting  period 

C. 

Gross  value 

at  end  of 

reporting 

period 

D. 

Tnuisactions  during  reporting  period 

(1) 

Amount 
Code 
(A-H) 

(2) 

Type 

(eg, 

dividend, 

rent  or 

interest) 

(1) 
Value 
Code 
(J-P) 

m 

Value 
Method 
Code 
(Q-W) 

(1) 
Type 
(eg,  buy. 
sell,  putial 
sale, 

redemption) 

ir  not  exempt  from  disclosure                                    1 

(2) 
Due: 
Month- 
Day 

(3) 

Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/seller 
(if  private 
transaction) 

NONE    (No  reportable  income,«sset$.  or 
nHisactioos.) 

18   IBM  Corp.    (S) 

A 

Dividend 

J 

T 

exempt 

19    Lucent  Tech.    (SI 

A 

Dividend 

K 

T 

Exempt 

20  ABbac  Fin.    (S) 

None 

J 

T 

Exeaqit 

21  Biightpoint   (S) 

None 

J 

T 

Exempt 

22  Cantex   (S) 

None 

J 

T 

Exempt 

23  Chase  Hanhattan   (S) 

A 

Dividend 

J 

T 

Exempt 

24    Deere  «  Co.    (S) 

None 

J 

T 

Exempt 

25    Digital  Micro    (S) 

None 

J 

T 

Exempt 

26  Gulfatream  Aero   <S) 

None 

J 

T 

Exempt 

27    Ingersoll  Rand    (SI 

A 

Dividend 

J 

T 

Exempt 

28   Maytag  Corporation   (S) 

A 

Dividend 

J 

T 

Exeli?)t 

29   Hotla  Corporation   (S) 

A 

Dividend 

J 

T 

Exempt 

30   Nova  Care    (SI 

None 

J 

T 

Exempt 

31    Preaark  International    (SI 

A 

Dividend 

J 

T 

Exempt 

32    RJR  Nabiaco    (SI 

A 

Dividend 

J 

T 

Exempt 

33    Spieker  Properties    (SI 

A 

Dividend 

J 

T 

Exei&pt 

34    Sun  Microsystems    (SI 

None 

3 

T 

Exempt 

llne«aia  Codes:  A-ll.OOO  Of  tell                   B-11,001-12.500                 C-J240I-J5.000                     D-S5,0OI-II5,00O                   E-$I5,001-I50,000 
(C:ol.BI.I>4)      F-SSO.OOI-tlOO.000             G-SI00,00l-SI.000.000        HI-SI.0OO.0OI-$S.00O.00O       H2-SS.000,0aiormore 

ZValDxks:         J-tlS.OOOorlesi                   K-JI5.0Ol-15O,000              L-I50.001 -SI  00,000             M-S100,001-S250,000           N-S230.00I-S500.000 
(ColCl.D3)     O«S00,00l-Sl,000,000        Pl-Sl,000.00l-S5.000.000  P2-S5,000.001-S25.000.000  P3-S25,000,001-S30.000,000  P4-S50,000,001  or  more 

BVtIMlllCodes:  C^ApfClisal                           R-Cost(Ryestttanly)                            S-AsKSsmnt                                    T-Cadi/Maifcet 
(Col.CZ)            l>«oakVdac                       V-Odier                                                W-Estintcd 
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Name  of  Pereon  Reporting 
FINANCIAL  DISCLOSURE  REPORT     Pauley,   hi,   william  h. 


Date  of  Report 

05/22/1998 


(Includes  those  cf  spouse  and 
VII.  Page   3    INVESTMENTS  and  TRUSTS—  income,  value,  transactions    dependent  children.  See  pp.  36-54  of  Instructions.) 


A. 
Description  of  Assets 

Indicate  whtre  applicable,  dwner  of 
the  asset  by  using  the  parenthetical 
'(J)' for  joint  ownership  of  reporting 
individual  and  spouse.  "(S)' for  sep- 
erate  ownership  by  spouse.  "(DC)' 
for  ownership  by  dependent  child. 

Place  "(X)  "  after  each  asset 
exempt  from  prior  disclosure. 

B. 

Income  during 

reporting  period 

C. 

Gross  value 

al  end  of 

reporting 

period 

D. 

Transactions  during  reporting  period 

Amouiil 

Code 

(A-H) 

(2) 

Type 

(e.g., 

dividend. 

rent  or 

interest) 

(1) 
Value 
Code 
(J-P) 

(2) 

Value 
Method 
Code 
((}-W) 

(1) 

Type 

(eg,  buy, 

sell,  partial 

sale, 

merger, 

redemption) 

if  not  exempt  from  disclosure                                      1 

(2) 
Date: 
Month- 
Day 

(3) 

Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/seller 
Of  private 
transaction) 

NONE    (No  repoitable  income.assets,  or 
transactions.) 

3S   Union  Carbide    (S) 

A 

Dividend 

J 

T 

Exempt 

36   AIM  -  Value    (SI 

B 

Dividend 

K 

T 

Exempt 

37   Alliance  Growth    (SI 

A 

Dividend 

J 

T 

Exempt 

38   Davis  NY  Venture    (S| 

None 

J 

T 

Exempt 

39    Eaton  Vance  Tax  Management (SI 

None 

J 

T 

Exempt 

<0   Federated  Equity    (SI 

Hone 

J 

T 

Exempt 

41    Goldman  Sachs  Capital  Growth    (SI 

None 

J 

T 

Exempt 

42    John  Hancock  Financial 
Industries    (SI 

None 

J 

T 

Exempt 

43    John  Hancock  Reg.    Bank   "A"    (SI 

A 

Dividend 

K 

T 

Exempt 

44    John  Hancock  Reg.    Bank  "B"    (SI 

A 

Dividend 

K 

T 

Exempt 

45    Kemper  Dreman  Fund    (SI 

A 

Dividend 

J 

T 

Exempt 

46   New  Perspective    (SI 

A 

Dividend 

J 

T 

Exempt 

47    Prudential   Equity  B    (SI 

A 

Dividend 

L 

T 

Exempt 

48    Prudential  Equity  Inc.    B    (SI 

A 

Dividend 

K 

T 

Exempt 

49    Prudential   Jennison  Growth    (SI 

None 

K 

T 

Exempt 

SO    Prudential  Jennison  G  t   I    (SI 

None 

J 

T 

Exempt 

51     Pru  Sm  Cap  Quantum    (SI 

None 

K 

T 

Exempt 

llnc«j»in Codes:  A-'JI.OOO  or  less                     B-S  1.001 -$2,500                  C-S2.501-I5,000                      D-S5,001 -SI 5.000                     E-$I5.001-$50.000 
(Col.BI.D4)      F-I50.001-J100.000             O-S100.001-SI,000.000        Hl-J1.000,001-J5.000,000       K2-J5,000.001  ocmore 

2VaICo<les:         J«$l  5.000  or  less                   K^S  15.001-150,000              L-SSO,OOI-S100,000             M-SI  00,00 1-S250.a00           N-S250,00 1-1500,000 
(Coi.Cl.D3)     O-S500,001 -J  1.000,000        Pl-J1.000.001-I5,000,000  l'2-J5.0OO.0OI-S25.00O,00O  P3-$25,000,001 -$50,000,000  P4-J50,000.001  or  more 

3  Vil  Mth  Codes:  OAppriisal                           R-<ost  (real  esiae  only)                            S-AsscsstTiCnt                                    T-Onh/Msket 
(Cal.C2)             U-Book  Value                        VKMier                                                    W-Eslimated 
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Name  of  Penon  Reporting 
FINANCUL  DISCLOSURE  REPORT     Pauley,    hi,  »illiam  h. 


DaKofRepon 

05/22/1999 


(Includes  those  o/ipouse  anj 
VII.  Page   4    INVESTMENTS  and  TRUSTS—  income,  value,  transactions    dependent childrtn.  See pp  36-54 of InsmcHota.) 


A. 
Description  of  Assets 

Indicate  where  applicable,  owner  of 
the  asset  by  using  the  parenthetical 
'fj)' for  joint  ownership  of  reporting 
individual  and spotae.  "(S)' for  sep- 
erate  ownership  by  spouse,  '(DC)' 
for  ownership  by  dependent  child 

Place  '(X)' after  each  asset 
exempt  from  prior  disclosure. 

B 

Income  during 
reporting  period 

C 

Gross  value 

at  end  of 

reporting 

period 

D. 

Transactions  during  reporting  period 

(1) 

Amount 
Code 
(A-H) 

(2) 

Type 
(eg., 
dividend, 
rent  or 
inlerest) 

0) 

Value 
Code 
(l-P) 

P) 

Value 

Method 

Code 

(Q-W) 

(1) 

Type 

(eg,  buy, 

sell,  partial 

sale, 

merger, 

redemption) 

If  not  exempt  fnxn  disclosure                                      1 

(2) 
Dale: 
Month- 
Day 

(3) 

Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/seller 
Of  private 
Btnsaction) 

1  NONE    (No  reportable  income.assets,  or 
transactions.) 

S2    Pru  Sia  Co  Value    (SI 

None 

K 

T 

Exempt 

53    Pru  Horld  Fund    (SI 

None 

J 

T 

Exempt 

S4   Putnam  Health  Science  A    (SI 

B 

Dividend 

K 

T 

Exempt 

a  Putnam  Health  Science  B    (SI 

None 

K 

T 

Exempt 

56   Putnam  Voyager    (SI 

B 

Dividend 

K 

T 

Exempt 

57   Seligman  Com.    *A*    (S) 

C 

Dividend 

J 

T 

Exempt 

58    Sellgman  Value    (SI 

B 

Dividend 

K 

T 

Exempt 

59   Washington  Mutual    (SI 

A 

Dividend 

K 

T 

Exempt 

60    Prudential  High  Yield    (SI 

B 

Dividend 

L 

T 

Exempt 

61   Oppenheimer  Quest  Value    (SI 

A 

Dividend 

K 

T 

Exempt 

62    Low  Five   116    (SI 

A 

Dividend 

K 

T   ■ 

Exempt 

63    Prudential  Disc  Plus    (SI 

None 

M 

T 

Exempt 

64    Prudential  Command  MM    (SI 

A 

Interest 

K 

T 

Exempt 

65    Prudential  National  HM    (S) 

A 

Interest 

J 

T 

Exempt 

66    Prudential   Eq.    Fund  B    (SI 

C 

Dividend 

K 

T 

Exempt 

67    Prudential  Jenn.   Growth  B    (Jl 

A 

Dividend 

K 

T 

Exempt 

68    Chevron    ISI 

A 

dividend 

Exempt 

llnc«ain  erodes:  A-$1.000  or  less                     B-SI.00I-J2J0O                  C-$2.5Ol-JS.00O                      D-I5.001-SI5.0OO                     E-SI5.00I-S50.000 
(Col.  Bl,04)       F'SSO.OOI-SIOO.OOO               G°tl00,00l-Sl.000.000         HI-41,000,OOI-SS,000.000       H2-SS.000,00I  or  more 

2VaJCodcs:          J-S15.000  or  less                     K-$15.001-$S0,(X)0                L-S50.001 -J  100,000              M-S  100,00 1-1250,000             N-S25O,0OI-SSOO.0O0 
(Col.CI.D3)     OJS00.00l-$  1.000.000         PI"JI.00O,001-$5,0OO,00O  P2^5,000.001-S2S,000,000  PJ-I25,0CO.0OI-J5O,O0O.0CO  P4-I50,000,001  ormote 

3  Val  Mth  Codes:  (^Appraisal                           RK:ost  (real  estate  only)                            S-Assessment                                    T-CashMartn 
(ColCI)            U-Book  Value                         V-Olhet                                                   W-Estimaed 
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Name  of  Person  Reporting 
FINANCIAL  DISCLOSURE  REPORT     Pauley,   hi,  william  h. 


Dale  of  Report 
05/22/199B 


(Includes  those  ojspouu  and 
II.  Page   5    INVESTMENTS  and  TRUSTS—  income,  value,  transactions    dependent  children.  Stepp  36-54  of  Instmciions.) 


A. 
Description  of  Assets 

Indicate  inhere  applicable,  owner  of 
the  asset  by  using  the  parenthetical 
'(J)' for  Joint  ownership  of  reporting 
Indivix/ual  and  spouse.  'fSJ'forsep- 
erate  ownership  by  spouse.  '(DC)' 
for  ownership  by  dependent  child 

Place  "(X)  "  after  each  assti 
exempt  from  prior  disclosure. 

B 

Income  during 

reporting  period 

C. 

Gross  value 

aiendof 

reporting 

period 

D. 

Transactions  during  reporting  period 

(1) 

Amount 
Code 
(A-H) 

(2) 
Type 
(eg, 
dividend, 
rent  or 

(1) 

Value 
Code 
(J-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

(1) 

Type 

(e.g..  buy. 

sell,  partial 

sale. 

merger, 

redemption) 

If  not  exempt  from  disclosure                                       j 

(2) 
Date: 
Month- 
Day 

(3) 

Value 
(>>de 
(J-P) 

(1) 
Gain 
Code 
(A-H) 

(5) 

IdenUly  of 
buyer/seller 
(if  private 
transaction) 

NONE     (No  reportable  incomcassels,  or 
transactions.) 

69   General  Motors    IS) 

A 

Dividend 

Exempt 

70    International  Paper    (S) 

A 

Dividend 

Exempt 

71  MMM   (SI 

A 

Dividend 

Exempt 

72   Banc  One    (S) 

A 

Dividend 

Exempt 

73    Boeing    (S) 

A 

Dividend 

Exempt 

74    CBS    (S) 

A 

Dividend 

Exempt 

75    Dupont    (S) 

A 

Dividend 

Exempt 

76    First  Essex    (S) 

A 

Dividend 

Exempt 

77    Goodyear    (S) 

A 

Dividend 

Exempt 

79    Southern  New  England    (S) 

A 

Dividend 

Exempt 

79   American  Greetings    (S) 

A 

Dividend 

Exempt 

80    Bell  Atlantic    (SI 

A 

Dividend 

Exempt 

81   Caterpillar    (S) 

A 

Dividend 

Exempt 

82    Dean  Foods    (SI 

A 

Dividend 

Exempt 

83   Lehnan  Brothers    (SI 

A 

Dividend 

Exempt 

84    Loews    (SI 

A 

Dividend 

Exempt 

85    Public  Service  Group    (SI 

A 

Dividend 

Exempt 

IIiKAjaiB  Codes:  A-Sl.OOO  Of  less                     B-$1.00l-S2,500                  C-S2.50l-J5.()00                      D-S5.0OI-II5.OOO                     E-SI5.001-I50.0<XI 
(Col.BI.D4)      F-S5O.0OI-SI0O.O0O              G-S  100.001 -SI, 000.000        HI-SI.OOO.OOI-SS.000.000       H2>4S.0Oa.0OI  or  more 

2ValCodes:         )-SlS.000orless                   K-SIS.OOl-SSO.OOO              L-S5O.0OI -SI  00.000             M-SIOO.OOI-S250.000            N-S250.a0l-S500.000 
(Col.Cl.D3)     O-S500.00l-Sl.a00,000        Pl-Sl.0a0.001-S5.00a.000  P2-S5.000.001-S25.000.000  P3-S25.O0O.001-S5O.0Oa.0OO  P4-S50.0a0.00l  or  aiofe 

SValMdiCodes:  OAppnid                         R-Cost  (real  estiie  only)                          S-Assessneu                                 T-OshMariut 
(Col.  02)            U-BookVdiie                       V^Mw                                                W-Esteattd 

I 
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Name  of  Pcnon  Repoiting 
FINANCIAL  DISCLOSURE  REPORT     paoley,   in,   william  k. 


OueorRcpcxi 

OS/22/1998 


(Includes  thoM  ofspcust  and 
VU.  Page   6    INVESTMENTS  and  TRUSTS-  iocome,  value,  transactions    deptndem childnn.  Stepp  }6-i4 o/ liatmaia 


A. 
Desoiplion  of  Assets 

JndtcaU  where  appitcable,  owner  0/ 
Ihe  auel  by  using  the  pareruhellcat 
'(J)'forjoiru  ownership  of  reporting 
individual  and  spouse.  '(Sj'forstp- 
erate  ownership  by  spouse.  '(DC}' 
for  ownership  by  dependent  child 

rioct  "(X)' l^r  each  assti 
exempt  from  prior  disclosure. 

B. 

Income  during 
lepufUiig  period 

C. 

Gross  value 

at  end  of 

reporting 

period 

D. 

Transactions  during  reporting  period 

(1) 

Amount 
Code 
(A-H) 

(2) 
Type 
(e.»., 
dividend, 
rent  Of 

(1) 

Value 
Code 
(J-P) 

P) 

Value 

Method 

Code 

(Q.W) 

(1) 

Type 

(e.g.,  buy, 

sell,  partial 

sale, 

merger, 

redemption) 

Ifnot  exempt  from  disclosure                                      1 

(2) 
Date: 
Mootfi- 
Day 

(3) 

Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

IdenUlyof 

buyer/seller 

Ofptivate 

mnsaction) 

NONE    (No  rcpoiuUc  mcomcKSets,  or 
mnsactions.) 

86  Texas  otilltlea    (S) 

A 

Dividend 

Exempt 

87    DSX  steel    (SI 

A 

Dividend 

Exenpt 

88   Breed  Tech.    IS) 

A 

Dividend 

Exempt 

89  Prudential  Eq.   Inc.    (S) 

B 

Dividend 

Exempt 

90    Prudential  Sa.   Co.    (SI 

B 

Dividend 

Exempt 

91    Prudential  Horld  G    (SI 

B 

Dividend 

Exempt 

92    Snapau  Corp.    (SI 

K 

T 

Exempt 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

1  Inc/Gun  Codes:  A-S  1,000  or  less                     B-$  1,001  .{2,500                  C-S2,S0I .$5,000                       I>$5,00|.SI5,000                     E'-SI5.00I-S50,000 
(Col.BI,D4)      F-I50,OOI-$100,000             G-$100,001-$l,000.000        Hl-4i.OOO,001-J5,000,000       in-SS,000,001  Of  more 

ZVilCodes:         J-tl5,0O0or  less                   IC-IIS.OOI-SSO,000              L-S5O,0OI-SI0O,0O0              M-SI00.00I-S250,000           N-S250,00 14500,000 
(Col.CI,D3)     O-t500,001-$l,000,000        Pl-Jl,000,00l-J5,000,000  P2-$5,000,OOI-C5,000,000  P3-S25,000,001.J50,000,000  P4-S50,000.001  oc  oiore 

3  Vtl  Mill  Codes:  Q-Apinisd                         R-CosI  (icsd  csMe  only)                          S-Anessmem                                 T-CaWMnkel 
(Col.C2)             U-Book  Value                        V-Olher                                                    W-Estarattd 
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FINANCIAL  DISCLOSURE  REPORT 


Nkk  of  Person  Repofting 

PAOLEY,     III,    HILLIMt   H. 


DMcofRcpoit 

05/22/1998 


Vra.    ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

(fndicale  part  of  report.) 
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FINANCIAL  DISCLOSURE  REPORT 


Naiw  of  Person  Reporting 

PAULEY,     III,    WILLIAM  H. 


Dtte  of  Report 

0S/22/199B 


DC    CERTIFICATION 


In  conpliance  wich  Che  provisions  of  28  U.S.C.  4S5  and  of  Advisory  Opinion  No.  57  of  che  Advisory  Cocnmittee  o 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my 
minor  or  dependent  children  had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such 
litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or 
dependent  children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  It  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which 
have  been  reported  ate  in  compliance  with  the  provisions  of  S  O.S.C.  app.  4,  section  SOI  et.  seq.,  5  O.S.C.  73S3 
and  Judicial  Conference  regulations. 


.>vf  >^\,.JV\  ^oA^'^V     Date  OlvU? 


Any  Individual  who  knowingly  and  wilfully  falsifies  or  fails  Co  file  this  report 
■ay  b«  subject  to  civil  and  crisdnal  sanctions  (5  O.S.C.  App.  4,  Section  104). 


HLING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  Oflicc  of  the  United  Sutcs  Courts 
One  Colnnbns  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20544 
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FINANCIAL  STATEMENT 
NET  WORTH 

AsofAprilSO,  1998 

WILLIAM  H.  PAULEY  UI  and  KIMBERLY  F.  PAULEY 

ASSETS 

Cash  on  hand  and  in  banks    $     50,000 

U.S.  Government  securities  —  add  Schedule  A $   225,000 

Listed  securities  —  add  Schedule  B  $    954,641 

Unlisted  securities  ~  add  schedule 0 

Accounts  and  notes  receivable: 

Due  from  relatives  and  friends 0 

Due  from  others 0 

Doubtful 0 

Real  estate  owned  -  add  Schedule  C $  425,000 

Real  estate  mortgages  receivable 0 

Autos  and  other  personal  property $    100,000 

Cash  value  —  Life  insurance   $     82,500 

Other  assets  —  itemize: 

50%  partnership  equity  interest  and 

goodwill  value  of  business  (estimated  value)   $1,250,000 

IRA,  Keogh,  401-K  accounts  and 

retirement  plan  —  add  Schedule  D $   254,600 

Total  Assets $3,341,741 

LIABILITIES 

Notes  payable  to  banks  ~  secured 0 

Notes  payable  to  banks  —  unsecured 0 

Notes  payable  to  relatives  0 

Notes  payable  to  others  0 

Accounts  and  bills  due 0 

Unpaid  Income  tax 0 

Other  unpaid  tax  and  interest 0 

Real  estate  mortgages  payable  —  add  Schedule  E $     183,000 

Chattel  mortgages  and  other  liens  payable    0 

Other  debts  ~  itemize: 0 

Total  Liabilities  $     183,000 

Net  Worth $  3,158,741 

Total  liabilities  and  net  worth   $  3,341,741 
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CONTINGENT  LIABILITIES 


As  endorser,  co-maker  or  guarantor    0 

On  leases  or  contracts  (see  Schedule  F) $  85,000 

Legal  Claims  0 

Provision  for  Federal  Income  Tax  (see  Schedule  G)   $600,000 

Other  special  debt    0 


GENERAL  INFORMATION 

Are  any  assets  pledged?  (Add  Schedule) 

Yes. 

Sterling  National  Bank  holds  a  security  interest  in  the  accounts  receivable  of  the 
law  firm  of  Snitow  &  Pauley  to  secure  payment  on  extensions  of  credit  that  have 
been  made  to  Franklyn  H.  Snitow,  LLP.  I  am  not  a  personal  guarantor  of  any 
such  indebtedness. 

Are  you  defendant  in  any  suits  or  legal  actions? 

Yes. 

In  1994,  a  vehicle  that  I  was  driving  was  involved  in  a  multi-vehicle 
accident  on  the  Long  Island  Expressway.  My  vehicle  was  rear-ended  by  a 
stretch  limousine  and  propelled  into  other  vehicles.  Nevertheless,  I  was 
named  as  a  defendant  in  two  personal  injury  actions  in  New  York  State 
Supreme  Court  (New  York  County)  that  were  filed  by  the  drivers  of  other 
vehicles,  titled  Roland  v.  Zip  Limousine.  Index  No.  109694/95,  and 
Kashi-Nejad  v.  Zip  Limousine  Service.  Ltd..  Index  No.  1 10590/97.  Those 
actions  are  pending.  I  am  insured  by  Allstate  Insurance  Company  and  am 
currently  represented  by  counsel  assigned  by  Allstate.  The  actions  are 
pending. 

Have  you  ever  taken  bankruptcy? 

No. 
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SCHEDULES  FOR  FINANCIAL  STATEMENT  -  NET  WORTH 
WILLIAM  H.  PAULEY  III  and  KIMBERLY  F.  PAULEY 

SCHEDULE  A 

U.S.  Government  Securities 

U.S.  Treasury  Bills  (J)    $  50,000 

U.S.  Treasury  Bills  (S)  SI 75.000 

Total $225,000 

SCHEDULE  B 

Listed  Securities 

Prudential  Securities  Account   (S)  $907,785 

—  see  Sec.  VII  -  Investments,  Financial  Disclosure  Statement 

Prudential  Securities  Account  (J) $  40,656 

~  see  Sec.  VII  -  Investments,  Financial  Disclosure  Statement 

Dreyfus  Liquid  Assets,  Inc $    6.200 

Total $954,641 

SCHEDULE  C 

Real  Estate  Owned 

Market  Value  -  Primary  Residence  Garden  City,  NY  (J)   $425,000 

SCHEDULE  D 

IRA,  Keogh,  40 IK  Accounts  and  Retirement  Plan 

401K  Plan  -  TRS  Fleet  Bank   (S) $  14,500 

Profit-Sharing  Keogh  -  Citibank $    6,400 

IRA  Account  -  Citibank $  22,200 

IRA  Account  -  Citibank   (S) $       200 

IRA  Account  -  Scudder  Global  and  Income  Fund $  29,300 

IRA  Account  -  Chase  Bank  (CDs) $  23,000 

IRA  Account  -  Chase  Bank  (CDs)  (S) $  33,000 

Snitowr  &  Pauley  Retirement  Plan $125,000 

Snitow  Sc  Pauley  Retirement  Plan  (S) $     1.000 

Total $254,600 
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SCHEDULE  E 


First  Mortgage  on  primary  residence.  Garden  City,  NY 

Mortgage  held  by  Source  One,  Maturity  date:  2022  (J)    $183,000 


SCHEDULE  F 

Contingent  liability  on  leases    $  85,000 

I  am  a  personal  guarantor  on  certain  computer  equipment 
leases  in  which  the  law  firm  of  Snitow  &  Pauley  is  the 
lessee. 


SCHEDULE  G 

Contingent  liability  for  provision  for  federal  income  tax   $600,000 

This  contingent  liability  represents  an  estimate  of  taxes 
on  unrealized  assets  and  gains  from  my  interest  in  the 
law  firm  of  Snitow  &  Pauley,  our  IRA,  Keogh,  40  IK 
and  retirement  plan  accounts,  and  our  managed  accounts 
at  Prudential  Bache  Securities. 


IV 
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III.      GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

In  view  of  my  extensive  federal  civil  rights  litigation  experience  and  my 
partner's  Orthodox  Jewish  background,  my  law  firm  committed  its 
professional  services  to  the  Hasidic  community  in  Crown  Heights, 
Brooklyn,  New  York,  following  the  ethnic  violence  that  erupted  there  in 
August  1991.  My  law  firm  commenced  a  class  action  suit  in  the  United 
States  District  Court  for  the  Eastern  District  of  New  York  titled  Estate  of 
Yankel  Rosenbaum  v.  The  Citv  of  New  York.  92  Civ.  5414  (FB).  My 
efforts  were  recognized  by  the  Crown  Heights  community  on  March  26, 
1 995  when  I  received  the  Friends  of  Crown  Heights  Community  Service 
Award.  On  April  2, 1998,  the  action  was  settled  by  the  City  of  New  York 
with  an  agreement  to  pay  plaintiffs  $1.1  million. 

Over  the  last  several  years,  I  have  worked  on  a  pm  bono  basis  for 
ArtWatch  International,  Inc.,  a  not-for-profit  membership  corporation  that 
serves  as  an  independent  international  advocate  for  the  conservation  and 
stewardship  of  culturally  significant  works  of  art  throughout  the  world.  In 
1995, 1  filed  litigation  on  behalf  of  an  ArtWatch  member  to  stop  the  New 
York  Historical  Society  fi-om  deaccessioning  significant  European  old 
master  paintings.  That  litigation  titled  Gloria  Hilbnan  Valdez  v.  The  New 
York  Historical  Societv  (New  York  County  Index  No.  95/100665)  was 
settled  by  an  agreement  that  several  of  the  greatest  works  that  were  to  be 
auctioned  by  Sotheby's,  Inc.  would  instead  remain  in  New  York  museum 
collections  open  to  the  public.  Thus,  paintings  that  could  have 
disappeared  into  private  collections  are  now  part  of  the  collections  at  The 
Metropolitan  Museum  of  Art,  The  Brooklyn  Museum,  and  Vassar  College. 
I  also  advise  ArtWatch  on  legal  issues  concerning  art  restoration  in  the 
United  States  and  Europe. 

The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states 
that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates  —  through 
either  formal  membership  requirements  or  the  practical  implementation  of 
membership  policies?  If  so,  list,  with  dates  of  membership.  What  you  have  done  to 
try  to  change  these  policies? 

29 
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I  do  not  currently  belong,  nor  have  I  ever  belonged,  to  any  organization  that 
discriminates  through  either  formal  membership  requirements  or  the  practical 
implementation  of  membership  policies. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to 
end  (including  the  circumstances  which  led  to  your  nomination  and  interviews  in 
which  you  participated). 

My  nomination  was  recommended  by  the  Judicial  Screening  Committee  of 
Senator  Alfonse  M.  D'Amato.  Approximately  one  year  ago,  I  contacted 
the  Secretary  of  Senator  D'Amato's  Judicial  Screening  Committee  and 
obtained  a  questionnaire.  On  October  3,  1997, 1  submitted  answers  to  that 
questionnaire.    On  January  20,  1998, 1  was  interviewed  by  the  Judicial 
Screening  Committee. 

By  letter  dated  March  3,  1998,  Senator  D'Amato  advised  me  that  he  and 
Senator  Daniel  Patrick  Moynihan  were  forwarding  my  name  to  the 
President  for  consideration  for  a  judgeship  in  the  Southern  District  of  New 
York. 

Thereafter,  I  was  screened  by  the  Judiciary  Committee  of  the  Association 
of  the  Bar  of  the  City  of  New  York.  I  was  interviewed  by  a  subcommittee 
of  the  Judiciary  Committee  and  by  the  entire  Judiciary  Committee.  On 
May  14, 1998,  the  Judiciary  Committee  approved  my  candidacy. 

I  was  also  interviewed  by  representatives  of  the  Department  of  Justice,  the 
American  Bar  Association  and  the  Federal  Bureau  of  Investigation.  Those 
interviews  occurred  in  the  period  from  March  through  May  1998. 

Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed 
with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so, 
please  explain  fiilly. 

No. 

Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the 
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judicial  branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels 
of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the 
.  manner  of  an  administrator  with  continuing  oversight  responsibilities. 

The  non-electoral  nature  of  the  judicial  branch  should  sharpen  and 
inform  a  federal  judge's  sensitivity  to  the  danger  of  usurping  the 
prerogatives  of  coordinate  branches  of  the  federal  government  as  well 
as  the  States.  A  judge's  adherence  to  the  Article  III  requirements  of 
standing  and  "case  and  controversy"  alleviates  this  hazard  by  preventing 
federal  judges  from  deciding  questions  where  no  individual  claims 
would  be  fiiudly  adjudicated.  Similarly,  a  federal  judge  should  be 
mindful  of  the  origins  and  parameters  of  a  district  court's  limited 
jurisdiction. 

In  cases  presenting  constitutional  questions,  a  federal  judge  must  set 
aside  personal  views  about  how  a  constitutional  provision  would  be 
best  implemented.  The  doctrinal  structures  established  by  case  law 
and  the  principle  of  stare  decisis,  when  applied  within  the  parameters 
of  Article  III,  provide  the  touchstones  for  resolving  the  panoply  of 
controversies  that  are  heard  today  in  federal  courts. 
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Questions  and  Answkrs 


aOESTIONS  FOR  MARSHA  BSRZON  FROM  SENATOR  SESSIONS 

1.  la  your  persoaal  legal  opinion,  is  fcha  199  [S]  Habeae 
Corpua  Xafem  l«gisl*tlea  coaatlfeutional? 

Tha  provisions  of  the  Antiterroriam  and  Effective  Death 
Penalty  Act  of  199C  limiting  second  habeas  petitions  are 
constitutional.   Under  the  legislation/  the  Supreme  Court  may 
provide  hetbeaa  relief  on  second  petitions,  and  the  statute 
therefore  doss  not  violate  Article  III,  S2  of  the  constitution. 

Felker  v.  Turain.  a.S.  ,  116  S.  Ct .  2333  (1996) .  Moreover, 

the  remaining  statutory  restrictions  on  second  petitions  are 
consistent  with  Article  I,  59,  of  the  Constitution,  the 
Suspension  Clause.  Felker  v.  Turpin.  s^pra . 

2 .  If  eoaClzsad.  yeu  will  review  naziy  ei^loyme&t 
diacgiwinatiea  eaaea  as  a  federal  judge. 

(a)  Za  a.   suit  ehalleaffiaff  a  garverxDnaat  raaial 
claaalCieatioa.  preCereaoe,  quoba.  or  set^aside.  will  yeu  follow 
ebe  1995  Vlirnni  T   ffTBl  deolsioa  and  aubjaet  thac  racial 
preferenea  to  the  atricceat  oudieial  scrutiny? 

Yms .  As  a  court  of  appeals  judge,  I  will  follow  all  United 
States  Supreme  Court  precedents,  including  Adarand  Ponaf-t-uotora. 
Jnn.    v.  pgna.  SIS  U.S.  200  (1995),  with  great  care. 

(b)  la  your  paraeaal  legal  opiaioa,  bow  difficult  is  it  for 
any  goveraateftit  prograin  or  statute  to  survive  strict:  sarutlay? 

Extremely  difficult.   To  survive  strict  scrutiny,  the 
highast  level  of  conaticutlonal  scrutiny,  the  governmental 
purpoae  nnist  be  convening,  and  the  program  must  be  narrowly 
tailored. 

(c)  Mhila  you  %rere  oa  %be  Board  e£  Directors  e£-tha  ACLIT  of 
Vorthern  Califorala  CACLV-VC) ,  tbis  groi^  Siled  suit  ahallesiaiag 
Proposition  209,  the  Califerala  Civil  Rlgbts  lalbxafclve.   Your 
ACIiU  Cbapter  called  Propositioa  209  an  "iasidlous  measure. ' 

Nbea  tbe  lawsuit  was  filed,  did  you  agree  witb  fcbe  AdiU-VC 
chac  Propoaifclob  209  was  uneonstltutianal?  Xf  noc,  as  a  board 
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member,  did  you  try  to  persuade  it  not  to  challenge  the 
ceastltutlonallty  o£   Propeaition  209? 

I  note,  initially,  that  I  was  not  on  Che  ACL.U  Legal 
Committee  at  the  time  the  lawsuit  challenging  Proposition  209  was 
presented  to  that  Committee  by  the  ACLU  legal  staff,  and  was  no:: 
present  at  the  Board  meeting  at  which  there  was  an  opportunity  to 
discuss  and  vote  on  whether  or  not  the  lawsuit  should  be  filed. 
Moreover,  as  a  Board  member  I  was  not  involved  in  the  actual 
litigation  of  approved  cases,  and  did  not  draft  or  approve  the 
pleadings  filed  in  the  Proposition  209  case  or  any  other  case 
litigated  by  ACLU  staff  lawyers  or  volunteer  lawyers.   1  was  no", 
until  informed  by  this  «iuestion,  aware  that  the  ACLU  termed 
Proposition  209  an  "insidious  measure,"  and  did  not  make  and  do 
not  agree  with  any  such  statement  myself. 

More  generally,  as  an  ACLU-NC  Board  member,  my  role  was  not 
to  decide  whether  the  ACLU-NC s  legal  position  was  correct,  but 
whether  it  was  based  on  a  colorable  legal  argument .   My  role  as  a 
court  of  appeals  judge,  if  confirmed,  would  be  entirely  different 
from  my  role  on  the  ACLU  Board.   As  a  judge,  I  would  be 
responsible  for  the  actual  determination  of  legal  issues  after 
consideration  of  all  parties'  arguments  based  on  the  law,  not 
for  the  different  and  circumscribed  tasJc  of  determining  whether  a 
particular  argument  is  sufficiently  colorable  that  it  can 
appropriately  be  presented  to  the  courts  for  determination.   I 
will  therefore,  if  1  am  confirmed  as  a  judge,  necessarily  reject 
many  arguments  as  unsupported  by  precedent  and  by  statutory  and 
constitutional  language  even  though  the  arguments  are  not 
frivolous. 

In  the  case  of  the  Proposition  209  suit,  roalition  for 
Eeonomie  Eemity  v.  Mi  1 ann .  122  F.  3d  692  (9th  Cir.  1997)  ,  the  "  ' 
constitutional  equal  protection  argument  made  by  the  plaintiffs 
was  not  without  a  basis  in  the  constitutional  precedents.   That 
argument  was,  however,  an  extremely  difficult  argument  that,  in 
my  legal  opinion  from  the  outset,  was  quite  unlikely  to  be 
sustained  by  the  courts. 

Specifically,  the  Supreme  Court  had  upheld  constitutional 
challenges  based  upon  a  "political  structure"  equal  protection 
analysis  in  several  cases  (Huntaz-  v.  Erickson.  Wpghi,nofcor)  v. 
SeattJe  aehool  Plat.  Mo   1   Romer  v.  Evans 1 ,  and  had  rejected 
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such  chBllengCB  as  well  (C.raufn-rrj   v.  Board  of  Education)  .   And. 
the  Court  had.  more  recently,  held  in  Ad  a  rand  CortstrLir-f.nx"   "" 
Pg"a  chat  all  preferences  based  on  race,  whether  characterized  as 
"affirmative  action"  policies  or  not,  are  subject  to  strict 
scrutiny.   The  Court's  distinctions  between  the  political 
structure  challenges  upheld  and  those  rejected  were  not  crystal 
clear.   The  impact  of  Adarand  on  the  earlier  "political 
structure"  equal  protection  cases  had  also  not  been  decided  by 
the  Supreme  Court.  There  was  therefore  a  colorable  political 
structure  equal  protection  argument  for  the  plaintiffs. 

The  Ninth  Circuit,  in  a  wall-raaeoned  opinion,  reconciled 
the  various  strands  of  Supreme  Court  precedent  and  concluded  that 
the  "political  structure"  equal  protection  theory  cannot,  in 
light  of  C-rawford  and  Adarand .  be  applied  to  invalidate 
Proposition  209.  The  constitutionality  of  Proposition  209  is 
therefore  settled  law  in  the  Ninth  Circuit.  Additionally,  the 
roaTit-ion  far    Reonqnii  e  gouitv  opinion  is  now  precedent  in  the 
Ninth  Circuit  on  issues  concerning  the  scope  of  'Apolitical 
structure"  equal  protection. 

3.  As  a  matter  o£  conscituelonal  law,  do  you  believe  chat 
voter  raf  erexida  should  be  eeruti&lzed  more  closely  by  the 
judiciary  ^hi^^  laws  enacted  by  legislatures? 

No.   Both  statutes  and  state  constitutional  amendments 
passed  through  voter  referenda  and  those  passed  by  the 
legislature  come  to  the  courts  with  a  strong  presun^tion  of 
constitutionality . 

In  states,  like  my  home  state,  California,  that  provide  for 
referanda,  the  legislative  authority  is  divided,  under  the 
provisions  of  the  state  Constitution,  between  the  Legislature  and 
the  people  voting  on  initiative  and  other  referenda  measures. 
One  method  of  legislating  is  no  more  or  less  valid  or  definitive 
than  the  other,  and  the  degree  of  judicial  scrutiny  for  statutes 
and  stats  constitutional  provisions  enacted  under  either  of  the 
two  legislative  routes  is  therefore  precisely  the  same . 

4 .  I>e  you  believe  that  Congress  has  the  power  Tinder  J^ticle 
III  of  the  O.S.  Constituelcxa  ca  llaiic  bhe  juriadictlon  o£  tbe 
lowwr  federal  courts,  provided  It  does  so  izi  an  atherwlsa 
ooBBtltutlonal  fashion? 
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Yes.   As  the  Supreme  Court  has  held.  Article  III  clearly  so 
co&camplates,  since  it  makes  the  creation  of  lower  federal  courts 
discretionary.  Ssa,  C^g.  ,   Lauf  v-  s;<?  Shj.ner,  303  U.S.  323 
(1938);  Loekerty  v.  Phillipe.  319  U.S.  182  (1943). 

5.  Za  1996,  Congreee,  usisg  its  power  under  Article  IZI, 
restricted  the  discretion  of  the  lower  federal  courts  to  adere- 
aaaa^e  state  prisons  when  it  passed  the  Pxieoa  iiltlgaeien  Refors 
Act. 

la  youx  personal  legal  opinion,  is  the  Prison  Litigation 
Befors  Act  constitutional? 

Like  any  other  statute,  the  Prison  Litigation  Reform  Act  of 
1995,  18  use  S3626  (PRLAl .  enjoys  a  strong  presumption  of 
constitutionality.   Consistent  with  that  presumption,  the  PRLA 
has  been  held  constitutional  in  opinions  by  all  ten  circuits  that 
have  addressed  various  constitutional  challenges  to  the  statute. 

The  Ninth  Circuit,  in  particular,  has  held  one  section. 
limiting  attorneys  fees,  constitutional.   Madr-^d  v.  Oowez.  1998 
U.S.  ^p.  Lexis  14857  {July  2.  1998).  Another  panel  of  the  Ninth 
circuit,  however,  has  held  that  a  different  section  of  the  PRIjA, 
IB  use  i362£ (b) (2),  is  invalid  as  a  violation  of  the  separation 
of  powers,  because  it  Units  judicial  power.   Tavlor  v.  United 
Sratea.  143  P. 3d  1178(1998). 

If  confirmed  as  «  Ninth  Circuit  judge,  I  would  be  bound  to 
apply  Tayl  n-r   until  the  Ninth  Circuit  sitting  an  banc  decides 
otherwise  or  the  Supreme  Court  resolves  the  circuit  conflict  on 
the  constitutionality  of  $3626 (b) (2).   In  general,  though,  i 
would,  as  a  Ninth  Circuit  judge,  be  extremely  reluctant  to  find  a 
statutory  provision  unconstitutional  in  the  face  of  overwhelming 
precedent  by  a  large  number  of  other  circuits  to  the  contrary. 

6 .  (a)  Xn  your  personal  legal  opinion,  is  the  death  penalty 
constitutional? 

The  death  penalty  is  constitutional .   The  Supreme  Court  so 
held  in  G-reao  v ,  amarai »      428  U.S.  153  (1976),  determining  that 
the  sentence  of  death  for  murder  is  not  a  violation  of  the  Eighth 
Amendment.   The  plurality  noted  in  particular  that  several 
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provisions  of  the  Conatitucion  indicate  that  "-the  existence  of 
capital  punishment  was  accepted  by  the  Framers . "  428  U.S.  at  177. 

(b)   Would  you  parBonally  be  reluctant  to  inpese  or-  uphold 
the  death  penalty? 

No.  I  would  not  personally  be  reluctant  to  impoee  or  uphold 
the  death  penalty. 

7.   While  you  ware  on  the  Board  o£  Direeters  in  1997.  the 
ACLU-MC  filed  an  asilaus  brief  challenging  the  condEitucionality 
of  tb«  Clinton  AdBti-nistratioa's  "Don't  aalc.  Don't  tell"  policy 
for  hoaosexuals  In  the  nilitary.   Reportedly,  the  ACLQ-KC  argued 
that  the  "Don't  ask.  Don't  cell"  policy  violated  che  e^ual 
protection  elauae  of  the  Fifth  Amendment  and  the  free  speech 
clause  of  che  First  Amezidiiient . 

When  this  lawsuit  was  filed,  did  you  agree  with  the  ACIiU-NC 
that;  tba  "Don't  ask.  Don't  tell'  policy  wae  uneonacitutlonal?   If 
BO,  please  describe  in  derail  ^dxlch  constitutional  provisions 
this  policy  offends. 

As  a  aunber  of  the  board,  ware  you  aware  thac  the  XCLTT-VC 
challenged  the  "Don't  ask,  don't  tell*  policy?  If  so,  did  you 
approve  of  this  lawsuit? 

I  had  no  awareness  of  an  ACLU-NC  "Don't  aek,  don't  tell"' 
challenge  before  I  looked  into  the  matter  as  a  result  of  this 
question.   I  did  not  see  the  ACLU-NC  ami  que  curiae  brief  when  it 
was  filed  and  have  not  seen  it  since.   On  inquiry,  I  learned  that 
I  was  not  on  the  ACLU-NC  Legal  Committee  at  the  time  the  lawsui- 
challenging  the  "Don't  ask,  don't  tell"  policy  was  presented  to 
that  cotnmittee  (which  was  in  1936,  although  the  brief  was 
apparently  not  filed  until  1997) ,  and  was  not  present  at  the 
ACLU-NC  Board  meeting  at  which  there  was  an  opportunity  to 
discuss  and  vote  on  whether^-or  not  the  brief  should  be  filed. 
I  therefore  was  not  aware  of  the  constitutional  etrguments  made  in 
that  brief  when  it  was  approved  or  when  it  was  filed,  and  had  no 
views  on  those  arguments . 

(As  these  answers  suggest,  ray  attendance  at  ACLU  Board  and 
Legal  Cemmlttiee  meetings  was  somewhat  sporadic.  Durind  the  period 
I  served  on  those  bodies  my  primary  professional  activity  was  my 
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busy  law  practice,  which  often  necessitated  out-of-town  travel.  I 
also  served  on  various  other  boards,  commissiona,  and  bar 
committees,  resulting  in  competing  time  obligations.) 

Prom  the  reported  cases,  I  gather  that  the  constitutional 
challenges  to  the  "Don't  aek,  don't  tell"  policy  have  been  based 
on  the  equal  protection  clause  and  the  First  Amendment.   These 
challenges  have  been  uniformly  rejected  by  the  federal  circuit 
courts  that  have  addressed  them.  See  Able  v.  United  states.  88 
P. 3d  1280  (2nd  Cir.  1996) ;  Holmeg  v   California  Army  Matinnal 
filifli^,  124  P. 3d  1126  (9th  Cir.  1997);  ^ichenbero  v.  Pe-r-rv.  97 
F.3d  2S£  (8th  Cir.  1996).  cert,  denied.  118  S.  Ct .  45  (1997); 
TVioTraB«Qn  v.  Parry.  80  F.3d  915  (4th  Cir.)   (en  banc),  cert. 

deaisd.  117  s.  ct.  358  (1996). 

8.  In  your  personal  legal  opinion,  under  wbat  legal 
standard  should  federal  and  stake  courts  exaaine  gervenxaieat 
classi£icatlona  regarding  sexual  orientation  or  preference?   Xn 
ether  words,  should  such  elassificatioas  be  analyzed  under  the 
rational  basis  test,  intermediate  scrutiny,  or  strict  scrutiny? 

Govarnment  classifications  regarding  sexual  orientation  or 
preference  are  not  in  any  way  suspect,  or  subject  to  heightened 
scrutiny.   Rather,  such  classifications  are  analyzed  under  the 
rational  basis  test,  and,  as  such,  are  extremely  unlikely  to  be 
held  unconstitutional.   Bowers  v.  Hardwiek.  47$  U.S.  186  (1986). 

9.  Ziaat  aionth,  the  voters  of  California  passed  Proposition 
227  te  e&d  bilingual  education  la  California  public  schools. 
Proponanta  of  Fropeaitien  227  argue  that  bilingual  education 
hams  iaaigxant  children  by  discouraging  them  from  learning 
English. 

The  day   after  Proposition  227  was  passed,  the  ACZ.U-NC  filed 
a  class  action  lawsuit  In  federal  court  challenging  Proposition 
227.   Tlie  ACLn~HC  azgues  that  Proposition  227  is  uneoastitutle&al 
and  violates  the  Civil  Rights  Ace  of  1964. 

Do  you  agree  with  the  ACI.n-MC  that  Proposition  227  is 
unennstltutioaal? 

I  Boce  at  Che  outset:  Chat  I  was  not  on  the  Board  or  the 
Legal  Conunittea  of  the  ACLU  at  the  time  the  Proposition  227  suit 
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was  filed.   I  was  not  otherwise  involved  in  tha  litigation,  and 
know  of  the  ACLU-NC  constitutional  arguments  only  from  the 
reported  opinion. 

The  District  Court  for  the  Northern  District  of  California 

upheld  Proposition  227  in  Valeria  Q.  v.  Wilflon. F.  Supp .  

(July  15.  1998).   According  to  the  Diatrict  Courc's  opinion,  the 
plaintiffs'  constitutional  argument  was  that  Proposition  227 
violates  the  Equal  Protection  Clause  of  the  Constitution,  because 
the  Proposition  "elevates  the  decision  making  process  to  a  higher 
level  of  government  than  would  otherwise  be  required."    The 
District  Court  rejected  the  argument,  based  on  the  Ninth 
Circuit's  decision  disapproving  a  similar  '"political  structure" 
equal  protection  argument  in  CnaTirion  for  FfCenomie  Equity  v. 
HilfifiH.  122  F.3d  692  (1997),   As  noted  above.  Coal  it  ion  far 
EcopoTOJe  Equity  is,  as  the  Discrict  Court  in  Valeria  G.  properly 
recognised,  binding  precedent  in  the  Ninth  Circuit  on  rhe  very 
limited  nature  of  ''political  structure"  rights  under  the  equal 
protection  clause. 

Since  the  Val  t»-rin  G.  v   Wilson  case  is  currently  pending  in 
the  Ninth  Circuit,  ir  would  be  inappropriate  for  me  to  comment 
further  on  the  merits  of  the  issues  decided  by  the  District 
Court.   I  would  note  that,  like  any  other  state  statute  or  state 
constitutional  provision.  Proposition  227  is  strongly  presumed 
constitutional,  and  that  I  have  no  personal  or  legal  views  that 
would  interfere  with  my  application  of  that  presumption  to 
Proposition  227. 

10.  Wben  you  were  Viee-Fresldenc  of  tbe  ACLU  of 
Northern  California/  your  group  £iled  an  amicus  brief  in  the  ease 
of  fMiehwlB  A.C.  V.  Wanev  S..  228  Cal ,  App .  3d  83  (1391)].*  This 
case  involved  two  honesexual  females  who  were  involved  in  a  eblld 
custody  dispute.  Tba  legal  issue  addressed  the  custody  rights  of 
homosaxuals  who  are  not  the  biological  parents  o£  children. 

r 

In  thm   description  of  the  ACZiU-NC's  brief  provided  fay  the 
Justice  Departnant,  the  ACiiD-NC  reportedly  argued  that  the 
Consticutien  requires  that  nonbiologieal  pas-enta  be  given  the 
opportunity  to  prove  that  thay  are  a  'parent  in  fact.' 

(a)  Vbaz-e  in  the  United  Statea  Cenatitution  is  thara  a  right 
for  non-biological  parents  to  prove  they  are  a  "Parent  In  fact"? 
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The  Supreme  Court  has  held  that  the  Constitution  protects 
the  rights  of  parauts  to  custody  of  their  children,  and  to  rear 
their  children  as  they  see  fit,  absent  a  showing  of  unfitness  or 
other  strong  governmental  interest .   .Ssa,  e.g. ,  Meyer  v. 
Mchyas^ea .  262  U.S.  390  (1923).   Ordinarily,  this  protection  is 
accorded  only  to  biological  parents.   Smith  v.  Organization  of 
Poster  i?amiliea  for  Equality  and  Reforim.  431  U.S.  816  (1977). 

The  Supreme  Court  has  addraseed,  without  conclusively 
deciding,  the  question  whether  individuals  who  are  not  biological 
parents  but  who  develop  a  close  parenting  relationship  with  a 
child  (such  as  step-parents,  grandparents  or  other  relatives  who 
have  raised  the  child,  foster  parents,  or  fathers  married  to  the 
mother  at  the  time  of  birth  but  not  the  child's  biological 
parent)  ever  have  have  any  constitutionally-protected  rights  to 
custody,  visitation,  or  other  continuing  contact  with  the  child. 
SaA.     e.g.  ■  -qmi^.h  v.  Orazmi  y.ar  i  on  of  Foate>'r  Pamilipn  for  Rdvicrat-ion 
^J\d   Reform,  eusra;   santosky  v.  Kramer.  455  U.S.  745.  761  (1982). 
The  Court's  cases  indicate  that  state  law  governs  questions  of 
custody  and  visitation,  subject  to  limited  constitutional 
scrutiny;  that  the  constitutional  rights  of  biological  parents 
are  ordinarily  paramount;  and  that  states  may  protect  parent - 
child  relationships  developed  in  traditional  marriages  over  those 
not  created  within  such  a  formal  marital  relationship  without 
violating  the  Constitution.  Smith  v.  Organ i  J!«H  on  of  Pnete-r 
Families  for  Educatjon  and  Reform,  guprfl ;   SflntgffKY  '^.  Krgmsr. 
fijipta;  Lehr  v.   Robertson.  463  U.S.  248  (1983);  MJ  cKael  H.  v. 
Gerald  P. .  491  U.S.  110  (1989) . 

From  the  California  Court  of  Appeal's  opinion,  I  do  not 
understetnd  the  issues  raised  in  Michele  A.G.  v.  Mfancv  S.  as 
pertaining  to  the  particular  rights  of  homosexual  individuals  who 
participate  in  parenting  a  child,  but  rather  to  the  rights  of 
non-biologiaally-related  adults  generally.  Any  constitutional 
issue  specifically  concerning  protection  .of  the  right  of 
homosexuals  to  parent  a  chiLel  would  be  governed  by  Bowers  v. 
Hardwlc)c .  478  U.S.  186  (1986),  holding  that  there  is  no 
heightened  protection  for  homosexuals  or  homosexuality  under  the 
Constitution.   Under  that  standard,  any  limitation  on  custody 
rights  or  visitation  rights  would  be  subject  to  the  lowest  form 
of  constitutional  scrutiny,  the  rational  basis  test. 
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*  The  case  was  reported  under  this  name,  pursuant  to  a  court 
order  bo  requiring  in  order  to  protect  the  privacy  of  the 
children. 

(b)  At:  the  time  the  suit  wa,B  filed,  did  you  «gree  with  the 
ACLU-HC'a  brief  in  the  rMlchole  A.S.  v.  Naney  S.I  caae? 

I  have  never  seen  the  ACLU-NC's  brief  in  Miehele  A-G.  v. 
Wancv  a ■ .   As  is  usual ,  I  did  not  see  it  at  the  time  it  was 
filed,  since  my  role  as  an  outside  Board  member  and  member  and 
Chair  of  the  Legal  Committee  (and  therefore  one  of  four  Vice 
Presidents)  did  noc  include  drafting  or  approving  pleadings 
prepared  by  ACLU  staff  or  volunteer  attorneys.  Additionally,  the 
ACLiU-NC  office  has  informed  me  that  the  brief  was  filed  under 
seal  by  order  of  the  Court  of  Appeal.  The  entire  record  of  the 
case  remains  under  seal.  I  have  therefore  been  unable  to  review 
the  brief  in  answering  this  question.   The  Court  of  Appeal's 
opinion,  Mir>ii»1e  AG.  v.  Nanev  S.   does  not  discuss  any 
constitutional  issue,  or  refer  to  the  ACLU' a  arguments. 

As  the  Court  of  Appeal  pointed  out,  the  question  of  custody 
or  visitation  rights  for  non-biological  parents  who  have  played  a 
major  role  in  rearing  a  child  raises  complex,  competing  policy 
questions.   The  matter,  concluded  the  Court  of  Appeal,  is  most 
appropriately  one  for  the  legislature,  not  for  the  courts.   I 
agree  with  that  assessment . 

(e)  Aa  Viee-lPreEldent  of  the  ACLU-NC,  where  you  A^fare  of 
this  lowauxt?   Z£  so,  did  you  approve  this  lawsuit? 

I  had  no  recollection  of  this  case  until  asked  about  it  in 
connection  with  my  hearing  before  the  Senate  Judiciary  Committee. 
On  checking  with  the  AC1.U-NC,  t  learned  that  I  was  not  present  at 
the  Legal  Committee  meeting  at  which  the  case  was  considered. 
For  that  reason,  although  Chair  of  the  Legal  Committee,  I  did  not 
make  a  presentation  concerning  the  case  to  the  Board,  but  turned 
that  task  over  to  a  Legal  Committee  member  who  was  present  at  the 
discussion. 

There  was.  I  also  learned  upon  inquiry,  a  close  vote  by  the 
over  30-member  Board  regarding  whether  or  not  to  file  a  brief  of 
the  kind  proposed  by  the  staff,  and  there  were  several  Board 
members  present  who  did  not  vote,   I  do  not  recall  how  I  voted, 
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or  whether  I  voted,  and  the  ACLU-NC  has  informed  me  that  it  has 
no  record  so  specifying. 

11.  If  eonfiraad,  will  yx)u  follow  the  Supreme  Court's  labor 
deelalon  in  CowmmiicatlQria  Worlcez-e  of  Ameriea  v,  peely? 

Yes.  If  confirmed  I  will  carefully  follow  the  Supreme 
Court's  Coramunicationa  WoT-kers  of  Amwriea  v.  Berk  decision,  as 
well  as  every  other  Supreme  Court  precedent . 

FOR  ALL  NOMINEES 

Questions  from  San.  Sessions 

Note:  Senator  Sessions'  Questions  for  Marsha  Berzon  contain 
all  but  two  of  Senator  Sessions'  Questions  foz-  All  Nominees.   So 
as  not  to  be  repetitive   have  answered  here  only  the  two 
qfuestions  that  do  not  appear  on  the  Questions  for  Marsha  Hereon 

list. 

Which  eurreat  U.S.  Supreme  Court  Justice  do  yau  admire  most 
and  vbcyy 

The  current  Supreme  Court  Justice  I  most  admire  is  Justice 
David  Souter.   (Justice  Souter  thoroughly  researches  his  opinions, 
and  writes  clearly  and  thoughtfully.  He  is  respectful  of  lawyers 
at  oral  argument,  while  asking  probing  questions  that  illuminate 
the  issues  before  the  Court.   Hie  opinions  are  iare  faithful  to 
precedent,  and  to  the  language  and  structure  of  statutes  and  of 
the  Constitution. 

m  your  personal  legal  opinion/  what  Is  the  greatest  Supreme 
Court  decision  In  the  last  thirty  years?   What  is  the  worst 
Supreme  Court  deelsion  in  the  last  thirty  years? 

The  greatest  Supreme  Court  decision  in  the  last  thirty 
years,  taking  the  word  ''great"  as  meaning  significant  or 
influential,  is,  in  my  view,  Buckl sv  v.  Valeo.  424  U.S.  1  (1976) . 
R^je-klgy  was  significant  because  it  established  the  basic 
constitutional  principles  governing  the  constitutionality  of 
campaign  finance  legislation,  and  as  such  has  had  a  major  impact 
on  the  operation  of  democratic  processes  in  this  nation. 
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Runklgy  was  also,  in  my  view,  the  "worst"  Supreme  Court 
decision  in  the  last  thirty  years,  not  in  its  outcome  --  which  I 
am  reluctant  to  judge,  since  I  will  be  bound  to  apply  it  if 
confirmed  as  a  judge  --  but  in  its  unfortunate  scope.    Ae  a 
general  matter.  1  believe  that  incremental,  narrow  judicial 
decisionmaking,  going  only  so  far  as  necessary  to  decide  a 
particular  case,  yields  the  best  long-term  results,  because  such 
decisionmaking  provides  the  opportunity  to  test  legal  theories 
against  different  factual  situations  that  judges  are  unlikely  to 
foresee  in  advance.  The  Article  III  "case  or  controversy" 
requirement  eo  recognizes. 


II 
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Senatcsr    John  AshcrofC 

Specific  Questions  £or  Marsha  Berzon 

At:  youz-  hearibgr.  you  said  that  you  would  fellow  Supz-ene 
Court  preeedene  and  uphold  che  death  penalty.   You  continued, 
however,  that  1£  the  Ceuz't  %*ere  ever  to  declare  the  death  penalty 
unconstitutional >  you  would  follow  that  decision.   Without 
restating  £or  ae  current  law,  please  explain  to  me  whether  you 
believe; 

(A}   it  %raa  the  Intent  of  the  Founders  to  permit  the  fedez-al 
goverruDanr  and  Che  states  to  latpose  capital  punlsbaent  for 
certain  crimes,  and 

(B)   the  text  of  the  Constitution  makes  clear  that  capital 
piinishmenc  is  a  permlssihle  form  of  piinishment. 


Yea.   The  text  of  the  Conscitution  indicates  that  framers  of 
Che  Constitution  believed  Chat  the  federal  government  and  the 
states  would  be  permitted  to  impose  capital  punishment  for 
certain  crimes.   As  the  plurality  in  areaa  v      Gao-roia.  428  U.S. 
153  (1976) ,  noted,  several  provisions  of  the  Constitution 
specifically  indicate  that  "the  existence  of  capital  punishment 
was  accepted  by  the  Framers."  428  U.S.  at  177. 

In  a  1997  speech  honoring  iTustice  William  Brennan,  you 
stated  that  Che  ^zxaafciero  v.  Richardson   decision  ''was  the  case  in 
which  Justice  Brennan  tried  but  was  unable  to  muster  a  majority 
of  the  Court  in  favor  of  a  strict  scrutiny  approach  ce  gender - 
based  discr-imination."   Do  you  agree  with  iTustiee  BreTinan  that 
gender  elasslficatiens  should  be  subject  to  the  strict  scrutiny? 

The  statement  in  the  speech  described  the  p>-ont--i  aT-n 
decision,  but,  because  the  speech  did  not  address  the  period 
after  1975,  did  not  provide  a  complete  account  of  Justice 
Brennan' s  views  on  gender  discrimination. 

After  Front iero.  Justice  Brennan  wrote  the  opinion  for  the 
Court  in  Craig  v.  Boren.429  U.S.  190  (197S),  holding  that  gender 
claseif icationa  are  neC  subjecc  to  strict  scrutiny  but  to 
intermediate  scrutiny.   It  therefore  appears  that  he  changed  his 
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mind  about  applying  strict  scrutiny  to  gender  claseif icatione . 

My  ovnri  view  Ib  that  the  Craig  standard  has  been  quite 
adequate  to  the  task  of  enabling  the  Supreme  Court  and  the  lower 
federal  courts  to  distinguish  between  constitutional  and 
unconstitutional  gender  distinctions,  resulting  in  invalidating 
some  such  distinctions  and  upholding  some  others.  .1  would,  if 
confirmed,  apply  the  Craig  standard  to  the  constitutional  gender 
discrimination  issues  to  which  it  applies,  just  as  I  would  apply 
all  other  applicable  Supreme  Court  precedents. 

General  Questions  for  all  Nominees 

Whieb  current  Supreme  Court  Justice  do  you  nost  admire  and 
wby? 


The  current  Supreme  Court  Justice  I  most  admire  is  Justice 
David  Souter.   Justice  Souter  thoroughly  researches  his  opinions, 
and  writes  clearly  and  thoughtfully.  He  is  respectful  of  lawyers 
at  oral  argument  while  asking  probing  questions  that  illuminate 
the  issues  before  the  Court .   His  opinions  are  faithful  to 
precedent,  and,  where  there  is  no  precedent,  to  the  language  and 
structure  of  statutes  and  of  the  Constitution. 

Which  judge  er  justice  has  nose  influenced  your  thl&lcing 
eonoeming  the  constitutional  separation  of  powers  aad  why? 

Justice  John  Marshall  Harlan  --    the  second  Justice  Harlan  -- 
has  most  influenced  my  thinking  concerning  the  constitutional 
separation  of  powers.   By  example,  as  well  as  in  opinions 
specifically  addressing  the  subject  of  separation  of  powers. 
Justice  Harlan  made  clear  that  the  role  of  judges  is  to  determine 
the  particular  disputes  presented  to  them,  not  to  legislate  or  to 
pronounce  social  policy.   Justice  Harlan's  opinions  are 
characterized  by  a  careful  attention  to  the  facts  of  the  specific 
case  and  to  the  language  of  statutes,  a  commitment  to  the 
avoidance  of  constitutional  decisions  where  possible,  and  great 
deference  to  the  legislative  branch  and  the  states. 

Wbat  does  the  diserecionary  power  of  the  judlelary  mean  to 
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you? 

Ab    an  appellate  judge.  I  would  have  eseantially  no 
discrecionary  power  acting  alone  (other  than  in  establishing  the 
internal  organization  and  operation  of  my  own  chambers) .   Acting 
as  a  whole,  the  Court  of  Appeals  has  Bome  discretion  to  set  its 
own  internal  operating  procedures,  and  to  set  procedural  rules 
for  litigants  such  as  limitations  on  the  size  of  briefs, 
qualifications  for  admission  to  the  circuit's  bar.  and  so  on. 
Acting  in  panels,  court  of  appeals  judges  have  some  discretion, 
bounded  by  any  applicable  standards  set  by  the  circuit  as  a 
whole,  regarding  whether  to  hold  oral  argument,  whether  to  allow 
divided  argument,  whether  to  grant  continuances  on  briefs,  and 
other  such  procedural  matters.   Otherwise,  appellate  judges  have 
no  discretion. 

vniat.  In  your  view,  is  tbe  single  mese  usportant  right  not 
proCeeted  by  the  Constitution?   Xa  other  words,  are  there  any 
rights  that  as  a  poliay  matter-  you  «fOUld  like  to  be  protected  by 
the  Cozxatitutlon.  but,  in  your  view,  are  nonetheless  not  secured 
by  the  Constitution? 

The  original  Constitution  and  the  Bill  of  Rights,  along  with 
infrequent  amendments,  have  served  well  as  this  country's 
governing  document .   I  do  not  know  of  any  rights  Chat  should  be 
but  are  not  protected  by  the  Constitution. 

Which  law  review  article  or  book  has  moat  influenced  your 
view  o£  the  law? 

Judge  PranJc  Coffin's  Qa_^^BS^sX-      I  once  served  as  a  co- 
faculty  member  with  Judge  Coffin  in  an  Appellate  Advocacy 
seminar.   I  learned  a  great  deal  from  Judge  Coffin  about  the 
appellate  process  at  that  time,  and  am  pleased  that  he  toolc  the 
time  to  share  his  wisdom  on  the  appellate  process  more  broadly  by 
writing  on  Appeal    i  found^the  book  useful  in  teaching  appellate 
advocacy  skills  when  I  taught  at  Cornell  Law  School,  and  plan  to 
reread  the  book,  with  particular  attention  to  the  sections 
concerning  judging  at  the  appellate  level,  if  confirmed. 

What  role  do  you  think  legislative  history  -  by  which  I  mean 
cbe  various  eossiittee  reports,  hearing  transcripts  and  £loor 
stateaonts  -  should  play  In  the  interpretation  o£  tbe  text  of  a 
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seacufce? 

I  have  done  a  great  deal  of  wor)«  involving  the 
interpretation  of  statutes.   In  the  course  of  doing  so,  I  have 
become  convinced  that  a  careful  reading  of  the  words  and 
structure  of  a  statute  is  almost  always  adequate  to  provide  clear 
guidance  on  the  interpretation  of  the  statute  if  there  are  no 
binding  ease  precedents  on  the  particular  interpretive  question 
at  hand.   In  my  teaching  at  Cornell  and  in  a  speech  I  gave  this 
year  to  the  American  Association  of  Law  Schools,  I  stressed  the 
need  for  careful  reading  of  statutory  language  (and  suggested 
that  law  schools  do  not  always  adequately  teach  that  skill) . 

Where  the  enacted  statute's  language  and  structure,  standing 
alone,  do  not  yield  an  unambiguous  interpretation,  considering 
the  legialativ-e  development  of  the  actual  language  by  looking  at 
prior  versions  of  the  statute  or  the  evolution  of  th.e  statutory 
language  through  amendments  in  the  legislative  process  ia 
sometimes  helpful.   Discursive  legislative  history  such  as 
committee  reports,  hearing  transcripts,  and  floor  etacements  are 
a  last  resort,  and,  in  my  eacperience,  almost  never  convincingly 
support  a  conclusion  that  would  not  be  reached  on  the  basis  of 
the  statute's  language  and  evolution  alone. 
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QUESTIONS  BY  SEMXTOR  STROM  THURMOND  FOR  MARSHA  BERZON  REGARDING 
THE  JUDICIAL  NOMINATIONS  HEARING  OF  JULY  30,  199B. 

1-    Mrs.  BarBon,  you  hbve  been  a  strong  advocate  for  organised 
labor  tbrougbeut  your  legal  career,  including  a  poaitlos  as 
Xesoeiate  Ganaral  Counsel  oC  the  XFL-cxo.   Bow  ean  you  assure  us 
tbat  you  can  be  fair  and  unbiased  in  cases  involving  labor  and 
mabagemant  issues? 

Like  other  attorneys,  on  ascending  the  bench  I  would  put 
aside  the  interests  and  views  of  my  clients,  and  decide  cases 
based  solely  on  precedent  and,  where  there  is  no  precedent,  on  a 
careful,  unbiased  reading  of  the  language  of  statutes  and 
constitutional  provisions.  Judges  who,  before  joining  the 
judioiary,  represented  principally  labor  or  principally 
management  (such  as  Judges  Lawrence  silberman  (managesient)  and 
Harry  Edwards  (labor)  of  the  United  States  Court  of  Appeals  for 
the  D.C.  circuit)  have  done  so.   I  am  confidant  that  I  will  have 
no  trouble  doing  so  ae  well,  in  cases  raising  labor  and 
management  issues  as  in  any  other.  I  am  gratified  that  a  great 
many  attorneys  who  principally  represent  management  have  stated 
in  letters  to  the  Senate  Judiciary  Cominittae  their  confidence 
that  I  will  decide  labor-management  questions  in  a  fair  and 
unbiased  manner.   (X  am  attaching  to  these  answers  a  few  of  the 
many  such  letters  in  the  Committee's  files.) 

Further,  as  a  partner  in  a  law  firm,  I  am   £m  employer,  and 
have  in  that  capacity  viewed  employment  law  issues  from  the  point 
of  view  of  an  employer.   Additionally,  I  have  represented  unions 
in  their  capacity  as  employers,  and  have  represented  defendants 
in  employment  discrimination  cases. 

Finally,  I  have  served  as  an  early  neutral  evaluator  and 
mediator  for  the  United  states  District  court  for  the  Northern 
District  of  California  in  a  great  many  employment  cases,  and  have 
had  no  difficulty  in  appreciating  and  fairly  evaluating  the 
arguments  of  both  parties. 

2.  Were  you  publicly  Involved  in  California's  recent 
consideration  of  Proposition  Z2  6,  which  would  have  restricted  the 
use  of  union  dues  for  political  activity? 

No. 

3.  It  appears  that  you  have  been  active  as  a  meaiber  of  the 
women's  Legal  Oefensa  Fund.   Please  generally  escplain  your 
interest  and  involvement  in  this  organiaatioa. 

I  became  aware  of  the  Women's  Legal  Defense  Fund  (wXiDF)  in 
the  mid-1970 's  when  I  was  living  and  beginning  the  practice  of 
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law  in  Washington,  D.C   I  was  interested  in  the  Fund  because  it 
was  an  organization  providing  free  legal  representation  to  women 
in  the  Washington,  D.C,  area  on  iesues  of  particular  interest  to 
women.  Including  cases  brought  under  statutes  such  as  the  Civil 
Rights  Act  of  1964  and  the  Equal  Pay  Act,  domestic  violence 
cases,  and  cases  concerning  child  custody  issues. 

In  1976-77,  I  was  one  of  a  group  of  lawyers  who  met 
periodically  as  a  screening  committee  to  aaeist  WLDF  in 
determining  whether  WLDF  should,  through  volunteer  lawyers, 
represent  potential  clients  froft  the  Washington,  D.C.  area 
seeking  legal  assistance.  Additionally,  in  ^ach  case,  a  member  of 
the  coBuaittee  was  assigned  as  liaison  for  WLDF  with  the  volunteer 
lawyers;  I  served  as  liaison  in  one  case,  concerning  the 
availability  under  the  Freedom  of  Information  Act  of  certain 
equal  employment  documents  filed  with  federal  agencies. 

For  the  last  twenty  years,  since  moving  to  California  in 
1978,  I  have  not  had  an  active  role  in  WLDF.  1  have  made  soma 
monetary  contr  ibut  i  ons . 

For  the  sake  of  completeness,  I  would  also  note  that  in  the 
late  1970 's,  I  represented  the  Women's  Legal  Defense  Fund  as  a 
client  in  filing  one  Supreme  Court  amicus  eni-iaft  briefs,  in 
Cannon  V-  Univarsity  of  Chieaqo.  441  U.S.  677  (1979),  concerning 
whether  there  is  a  private  cause  of  action  under  Title  IX  of  the 
Education  Amendments  of  1972.  I  also  filed  a  Supreme  Court  amicus 
curiae,  as  a  volunteer  attorney  representing  several  members  of 
Congress,  in  a  case  in  which  a  WLDF  attorney  was  co-counsel;  that 
brief  was  in  giaguigr'^O  v.  Hisg^i^ri^P-  139  U.S.  S72   (1979), 
concerning  the  application  of  California  community  property  law 
to  federal  pensions  in  divorce  situations.  In  both  cases,  the 
client  representation  was  performed  in  my  role  as  a  private 
attorney. 

4.    Former  Supreme  Court  Justice  Williatt  Br«nnan  oaee  ascpressed 
his  view  of  Constitutional  interpretation  as  follows:  "We  look  to 
the  history  of  the  time  of  framing  and  to  the  intervening  history 
of  Znterpzetatien.   But  the  ultimate  question  must  be:  Vhat  do 
the  words  of  the  text  mean  in  our  time?   For  the  genius  of  the 
Constitution  rests  not  in  any  static  meaning  it  might  bave  had  in 
a  world  that  is  dead  and  g6ne,  but  in  the  adaptability  of  its 
great  principles  to  cope  with  current  problems  and  current 
needs."   Do  you  agree  with  chis  statement?   Please  explain. 

In  interpreting  the  constitution,  the  starting  point  must  be 
the  textual  language  and  the  long  line  of  precedents  that  have 
developed  regarding  various  provisions  of  the  Constitution  over 
the  lasc  two  centuries.   Absent  an  applicable  precedent,  the 
Constitution,  in  my  view,  is  best  interpreted  according  to  the 
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intent  ot    its  Framers.  by  reading  the  language  of  the 
Constitution  in  light  of  the  understanding  of  that  language  at 
the  time  it  Was  written.  I  therefore  disagree  with  Justice 
Brennan  to  the  degree  he  suggested  otherwise. 

Issues  of  constitutional  interpretation  do  sometimas  require 
applying  the  text  of  the  Constitution  to  eircumetances  that  the 
Framers  could  not  possibly  have  anticipated  because  of 
technological  changes  since  the  Constitution  was  written,  such  as 
the  introduction  of  photography,  moving  pictures,  television, 
computers,  and  so  on.   Even  where  the  precise  circumstances  were 
not  anticipated,  however,  the  meaning  of  the  text  remains  the 
6ame  and  does  not  change,  and   courts  must  therefore  apply  the 
general  principles  incorporated  in  the  Constitution  as  the  text 
aVid  historical  background  suggest  the  Framers  would  have  done  had 
they  anticipated  the  technological  changes. 

5.  What  Is  your  view  of  na&datory  mlnimUA  crininal  aenteaees, 
and  would  yeu  have  any  reluetanee  to  upheld  tbem  as  a  Federal 
judge? 

Statutes  imposing  mandatory  minimum  criminal  sentences  are 
properly  within  the  scope  of  the  legislature's  authority  to 
determine  the  appropriate  punishment  for  particular  crimes.   As  a 
federal  judge,  I  would  have  no  reluctance  in  applying  mandatory 
minimum  sentences  prescribed  by  the  legislature. 

6.  As  you  knew,  the  sentencing  of  eriminal  defendants  in 
Federal  court  is  eendueted  under  the  Federal  Sentencing 
Guidelines.   Some  argue  that  the  Guidelines  do  net  provide  enough 
flexibility  for  the  sentencing  judge.   What  is  your  view  of  the 
Federal  sentencing  Guidelines  and  their  application? 

The  Federal  Sentencing  Guidelines  are  an  appropriate 
exercise  of  Congress'  authority  to  determine  the  punishment  for 
crime,  and  to  provide  for  consistency  and  certainty  in 
sentencing.   As  a  court  of  appeals  judge,  I  would  would  welcome 
the  Guidelines  ae  providing  clear,   ascertainable  rules  governing 
the  appeal  of  sentences. 

7.  Federal  judges  spend  a  large  portion  of  their  time  with 
criminal  natters.   it  appears  that  you  have  virtually  no  eruniaal 
law  experience-.   Do  you  feel  you  are  prepared  to  handle  criminal 
matters  on  the  Hinth  Circuit?   Please  explain. 

While  X  have  had  a  career  focused  primarily  on  civil  law 
issues,  I  believe  I  am  prepared  to  handle  criminal  matters  on  the 
Ninth  circuit  because,  at  the  appellate  level,  the  sKills  and 
approaches  applicable  to  criminal  and  to  civil  cases  are 
essentially  identical,  even  though  the  substance  differs.  I  have 
found,  as  an  appellate  lawyer,  that  I  can  quicJcly  learn  and 
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understand  new  areas  of  the  law  because  of  the  skills  I  have 

developed  in  reading  precedents  and  statutory  and  constitutional 

provisions,  and  that  these  skills  are  readily  transferable  from 

one  substantive  area  to  another. 

I  will  also  draw  on  my  experience  in  criminal  matters, 
including  a  major  criminal  appeal,  work  on  criminal  law  cases  in 
my  two  clerkships,  and  teaching  some  criminal  law  cases  when  I 
was  a  practitioner-in-residence  at  Cornell  Law  School. 

Finally,  the  Federal  Judicial  Center  provides  new  judges 
with  training  in  substantive  areas  of  the  law  in  which  they  may 
lack  substantial  knowledge.   I  intend  to  take  advantage  of  that 
training  with  regard  to  criminal  law  and  other  substantive  areas 
with  which  I  am  less  familiar. 

a.    A9  you  probably  know,  federal  Rule  of  civil  Procedure 
permits  Federal  judges  to  impose  sanctions  against  attorneys  for 
unwarranted  claims  or  representations  made  in  their  pleadings. 
Some  say  this  rule  is  an  important  tool  for  judges,  while  others 
believe  it  discourages  litigants  from  testing  the  boundaries  of 
existing  law.   Nhat  is  your  opinion  of  Rule  11? 

Rule  11,  if  applied  as  I  believe  was  intended,  discourages 
frivolous  arguments  and  careless,  erroneous  assertions  of  fact, 
thereby  expediting  the  decision  of  cases  and  lessening  the  burden 
on  opposing  parties  and  the  federal  courts.   At  the  same  time,  if 
so  applied.  Rule  11  allows  lawyers  to  present  for  decision  all 
legitimate,  colorable  legal  arguments  and  factual  contentions. 

9.    A  problem  exists  in  the  Kinth  Circuit  due  to  its  extremely 
high  reversal  rate  before  the  Supreme  Court,  as  you  apparently 
recognized  during  your  hearing.   Do  you  believe  that  splitting 
the  Ninth  Circuit  might  help  alleviate  this  problem?  Please 
explain. 

I  have,  as  a  litigator  before  many  of  the  federal  courts  of 
appeals  developed  some  concerns  regarding  the  Ninth  Circuit's 
reversal  rate  in  the  Supreme  Court.   As  I  observed  at  my  hearing, 
that  reversal  rate  affects  not  only  highly  visible  cases  but  also 
technical,  narrow  cases.   The  time  and  expense  of  Supreme  Court 
litigation  places  a  great  burden  on  the  litigants,  and  should 
usually  be  avoidable.  It  may  well  be  that  the  size  of  the  Circuit 
contributes  to  the  difficulties  the  Circuit  sometimes  experiences 
in  developing  law  that  provides  adequate  guidance  to  litigants 
and  avoids  the  creation  of  unnecessary  circuit  conflicts.   (There 
may  be  other,  correctable  internal  operating  procedures  and 
habits  at  work  as  well.) 

I  am,  however,  reluctant  to  come  to  any  firm  conclusion 
regarding  the  splitting  of  the  Ninth  Circuit,  or  which,  if  any. 
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of  the  available  new  configurations  make  sense,  until  I  have  had 
experience  in  the  actual  day-to-day  operations  of  the  Court  as  a 
judge.   Additionally,  any  definite  conclusion  would  be  premature 
and  ill-informed  until  the  report  and  suggestions  of  the 
Commission  that  Congress  has  created  to  look  into  the  question  of 
configuration  of  the  circuits  is  issued.   I  am  pleased  that  the 
Commission  will  consider  a  broad  range  of  possible  solutions  to 
the  issues  raised  by  the  unusual  size  of  the  Ninth  Circuit. 

As  I  noted  at  the  hearing,  1  am  interested  in  matters  of 
judicial  administration  and,  if  confirmed,  would  actively 
participate  in  internal  governance  natters  in  an  effort  to 
expedite  and  improve  the  administration  of  criminal  and  civil 
justice  in  the  Ninth  circuit. 

10.   What  do  you  believe  was  the  most  sigBificant  supreme 
court  decision  in  the  past  thirty  years  and  why? 

Buckley  v.  Valeo.  424  U.S.  1  (1976).   Buckley  was 
significant  because  it  established  the  basic  constitutional 
principles  governing  the  constitutionality  of  campaign  finance 
legislation,  and  as  such  has  had  a  major  impact  on  the  operation 
of  democratic  processes  in  this  nation. 
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Wilson  Sonsini  Goodrich  &  Rosati 
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Senator  Orrin  O.  Hatch 

Uoited  Suies  Senate 

131  Russell  SeDKie  Office  Building 

WuhingtoTi,DC.20S10 

Re:       C0ti5nn8tion  of  Mvtba  S .  Berzon 

ffn-  the  NujTh  Cim""»  ^°""  ""^  Arp^"'" 

Dcv  Senator  Hatch: 

During  my  service  with  oe  •Usgon  Adsusdstruion  as  a  Cominitsienei  of  the  Equal 
Employmen:  Opportuiuty  Comtnlssion  and  Assistaot  Secretary  of  Labor  for  ihe  Deparcmem  of 
Labor,  I  canie  to  apprecia;e  your  peispeetive  on  rhe  proper  role  of  judges  in  our  constiTUtional 
syswa.  1  join  you  in  your  view  thatfederBl  judges  should  faithiullyinrCTpiet  laws.  In  thai  ipirit, 
1  am  wntiog  to  tecommend.  witboui  hesitation,  that  you  positively  consider  the  candidacy  of 
Marsha  S.  Beizon  to  the  Ninth  CiicuU  Coun  of  Appeals. 

Since  I  left  Washiagtsa  in  19B9, 1  have  resumed  my  maaagemem-side  labor  law  practice 
in  the  San  Francisco  Bay  Area  and  have  come  to  appreciate  the  respect  thai  Me.  Berzon 
commands  in  our  legal  community  among  management  and  union  side  lawyers  alike.  Ms. 
Benon  has  been  an  outRanding  advocate  for  the  positioiu  of  her  clients  and  has  practiced  with 
the  highest  degree  of  integrity.  Ms.  Benson's  vigorous  advocacy,  superb  intellecrual  acuity,  and 
remarkable  ability  to  articulate  her  posicon  have  earned  her  respect  &om  both  Courts  and 
opponents. 

Because  of  the  high  caliber  of  her  legal  ikills,  I  was  delighted  to  join  with  a  group  of 
other  monagemem  labor  lawyers  to  commend  Ms.  Berion  to  Presideu  Clinton  wfacn  she  was 
uader  eonsidentien  to  be  nominated  to  the  Ninth  CircuiL  In  that  same  vein.  I  am  delighted  to 
join,  once  again,  with  ray  colleagues  on  the  fflanagcmeni-side  to  staiid  up  for  and  esdsrse  bs 
confirmation  lo  that  position. 
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WllSOl*  SSNSINI  GOODKICK  A  RoSaTI 

Senator  Oirin  G.  Hatch 
April  30, 1998 
Page  2 

Liks  e^heri,  I  would  be  confident  ss  an  advocate  en  babalf  of  mioagemcBt  that  were  I 
■rguiag  ■  proposition  of  employment  law  on  bcbalf  of  a&  employer  elieet,  Ms.  Benon  would 
fairly  concide:,  from  a  completely  neunl  nance,  the  legal  aiKuments  that  I  would  presem.  Ms. 
Berzon'i  intelleettial  sapabilities,  coupled  with  her  integrity,  aaaure  ne  thil  she  would  fiilly  and 
clearly  understood  my  clients'  argnrrmts  and  would  apply  the  law  ai  whttea  by  the  Coapeti  and 
iateipreted  by  higher  eouni  in  a  fair  and  even-handed  nuoner.  I  am  also  ooafidcnx  tibat  her 
decisions  as  a  jurist  would  be  t&sde  within  the  proper  lifflitatioas  of  thai  role  aad  would  not  be 
motivated  by  the  positions  that  she  has  prevlougiy  advecaBd  in  her  r^rosentaTion  of  uoioos  in 
the  employment  law  area.  Clearly,  someoDe  with  the  intellect  and  integrity,  which  Ms.  Banes 
has  deisoostratcd,  uademands  the  difEEtenee  betwacn  advocaey  and  the  aelonn  TespoatibiJities 
uoideruken  a£  a  ftderal  appellate  court  judge. 

In  conclusioo,  the  overwhelming  support  for  such  a  highly  regarded  employn>ent  law 
adversary  by  so  many  well  respected  ntanagemeat  lawyers  should  isdieate  to  ysu  and  your 
colleagues  ti-.e  extraordinary  taleei  ef  Ms.  Berzon  and  the  esteem  In  which  she  is  held  by  thoie 
most  likely  to  be  her  faenhest  critics,  In  fact,  I  can  think  of  no  oths  uaion-side  lawyer  who 
would  comctand  so  strong  and  so  compelling  e  coaieaius  fiun  management  lawyers  on  her 
suitability  for  such  an  impenaai  position  en  the  Niata  Circuit  Court  oif  Appeals.  Accordingly,  I 
un  delighted  to  join  with  my  man&gemervi  colleagues  to  commend  her  to  you  with  cenfidesfie 
that  she  reeegnizes  the  proper  lole  of  the  Judiciary  in  our  conEtitutional  system  and  wUl  interpret 
rather  than  attempt  to  create  the  law. 

Very  truly  yeun, 

WILSON  SONSINI  OOODRJCH  ft  ROSaTI 
Professional  Ceipoiatien 


FtedW 


Alvv^ 


PWA:mfcr 


■-9£.  I  CA 
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The  Kononbte  Orria  C  HsKb,  Ctuirman 
Senaie  Judiciary  Cestaiitee 
United  Sutei  Seaaie.  Roem  SD-224 
Wastaingioa.  D.C.  20S10 

Dew  SanMar  Haieh: 

Thm  uadcnigaed  arc  altoneyi  from  Sautbera  Califbcoic  law  ofEen  haviag  lubttasaal 
nuMfcinent-iidB  labor  law  pcactieea-  Ve  wriic  ia  luppon  of  da  candidacy  of  Mantaa  S-  Benon 
for  appoinCmeat  to  ttie  Unind  Staaa  Catsi  of  Appnlt  fior  ih*  Nindi  Ciivuit. 

Manila  Bcrob  has  a  waU-dfoacived.  nanooal  repuaoon  as  ■  bnllimi  appellate  advocate. 
Her  work  on  tashatf  of  uoiots  aod  omployea  hai  aet  ooiy  biouctt  ptaiae  ftom  th«  uaiea-cid« 
bar,  but  ilw  ia  adaind  aa  w«ll  by  bar  advssaries  fbr  her  rocinimmrtr  prafinuieaaiuA. 
exeeeuoaai  analynoU  aiEilU.  aad  ««Baerdiaa(y  ineaUaBC 

Wa  wTic  (D  coBvay  both  da  btodlh  and  depifa  of  thr  naoagaaem  bar's  coteem  for 
MarsbaL  Frequently,  but  nof  always,  we  advacata  agaiaat  the  pmitjiwa  Manha  advaaear  Sbc  is. 
however,  phnciplad  is  \m  appnach  to  labor  aad  eaploymeai  taw  imiw   Moai  imponaady. 
Manha  ia  oat  ilimjiiiiii.  ite  appiMai,fa*»  iba  Uw  of  ifts  rk^skplaee  wtA  a  prefavBd dasiic  n  flsd 
siiapla.  pncdcal  Bhdteaa  t»  caoplA  problaiax  She  baliavtak  ■  do  we.  d>g  cuupanrinn 
bctwaea  labor  and  aaoatBMHit  is  prd&abia  w  aatagenisa. 


We  kaaw  ManAafism  pETBooal  cxperiflace.  ettbcr  ia  coaacedoa  wiib  lltigaBoa  or 
threugh  her  •xcasiva  ia«al«CBieBt  in  bar  aaaeciaaoa  aad  ronnnuing  aduranoa  activmaa. 
Withoui  raaenraaBO.  we  ivcaauiiend  Manha  as  a  wenhy  faadidara  br  anminarinn  to  ifaa  Ninth 
Circuit.  If  nomiBBBid  and  caafimed.  ihe  will  be  a  v«luabl«.  coBsavcai**  cosaibtite*  to  the 
developnwnt  of  lafaoc  and  eiaplojrmani  \ii—. 
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The  Hooarmbto  Onin  Q.  Umek,  Oittirnian 

April  3.  1991 

P««C2 


We  set  forth  balew  our  lumet  and  turn  iffiliatioiu.  Kowwcr.  th*  viawi ««  vxprau  »• 
our  owiu  w«  do  not  ptupon  to  speak  for  our  roipKtiwe  firmi. 


^^^i: 


RspactAilly  siibmiOBd, 


Stoey  D.  SluniD 

Soyftrdi.  Shaiv,  Fiiiwoiher  A 


inyf.  DrapkiD 


t^g-s^ 


Rebon  A.  SMgd 
OMdveay  ft  Myi 


WiUi«m  B.  S«Uc 
QiwlcoiBSi 


LinyCDrapkiD 


Pwnob  L.  Hiarnnin^y  t— > 


OitaMck  Dioa  ft  Criffhg 


Crosby.  Hflifer.RMEh  ft 


SDS:kfi/«i5iw 
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Stephen  E.  Tallent 

1050  Connecticut  Avenue,  N.W. 

Suite  900 

Washington,  D.C.  20036 


(202)  955-8552 


March  9.  1998 


The  Honorable  Orrm  G.  Hatch,  Chairman 
Senate  Judiciary  Cooimittee 
United  Sutes  Seoate,  Room  SD-224 
Washiagion,  DC  20S10 

Re:       Confirmation  of  Marsha  S.  Benonfor  the  Ninth  Circuit  Court  of  Appeals 

Dear  Senator  Hatch: 

I  am  writing  to  urge  you  to  support  the  nominatioa  of  Marsha  S.  Berzoa  to  the  United 
Sutes  Court  of  Appeals  for  the  Ninth  Circuit  I  am  a  member  of  the  Bar  of  the  State  of  California 
and  the  Ninth  Circuit,  among  others. 

Before  moving  to  Washington  in  1981  to  become  senior  partner  in  the  Firm's  D.C.  office. 
I  spent  many  years  practicing  at  Gibson,  I>unn  &  Cnitcher  in  Los  Angeles.  Since  then,  I  have 
continued  to  work  closely  with  the  attorneys  in  our  Los  Angeles  office.  The  Ninth  Circuit 
therefore  has  always  been  extremely  important  to  me,  and  I  have  litigated  numerous  cases  there. 
Although  this  lener  is  written  entirely  m.  my  individual  capacity  as  the  immediate  past  President  of 
The  College  of  Labor  and  Employment  Lawyers  and  the  Chair-Elect  of  the  AfiA's  Section  of 
Labor  and  Employment  Law,  I  have  had  a  unique  opportunity  to  be  aware  of  the  professional 
reputation  of  lawyers  in  these  fields  throughout  the  country. 

As  an  attorney  representing  the  management  side  in  labor  and  employment  disputes  and  a 
Republican,  I  firmly  believe  Marsha  Berzon  will  be  a  very  worthy  addition  to  the  Ninth  Circuit 
bench.  She  is  admired  and  respected  throughout  the  legal  community  for  her  intellectual  honesty 
open-mindedness  and  keen  sense  of  fairness.  Moreover,  I  am  confident  that  she  has  a  clear 
understanding  of  the  proper  role  of  the  judiciary  in  our  governmental  system. 
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The  Hoaorable  Orrin  G.  Hatch,  Cbaimuii 
March  9,  1998 
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Marsha  Berzon  is  very  isucb  a  bi-partisan,  cooseosus  nomioee  for  the  hTinth  Circuit.  Prior 
to  her  nominadoii,  attoiseys  firom  virtually  eveiy  major  California  law  firm  that  represents  the 
management  side  io  employment  cases,  inchidio^  my  partner  Pamela  Hemminger,  Chair  of  the 
Labor  and  Eknployment  Law  Section  of  the  Los  Angeles  County  Bar  Association,  joined  together 
to  write  the  President  urging  Marsha  Berzon  be  named  to  the  Ninth  Ciroiit.  In  supporting 
Marsha's  nomination  "without  reservation,"  they  pointed  not  only  to  'her  consummate 
professionalism,  exceptional  analytical  skiUs  and  extraordinary  intellect"  but  stressed  that  she  is 
"principled  in  her  approach"  and  "not  dogmatic,"  and  thai  she  approaches  the  law  "with  a 
profound  desire  to  find  simple,  practical  solutions  to  coix^)lex  problems.' 

I  concur  whole-heartedly  in  their  assessment,  and  would  add  that  an  additional 
consideration  favoring  Marsha's  confirmation  is  that  the  federal  courts  of  appeals  have  relatively 
few  judges  with  broad  backgrounds  in  labor  and  employment  law,  although  a  large  percentage  of 
the  courts  of  appeals'  workload  involves  such  cases.  Those  of  us  ^o  practice  in  the  area  find 
that  court  decisions,  sometimes  display  a  lack  of  understanding  of  labor  and  employment  law  and 
of  the  practical  realities  of  the  workplace.  I  therefore  urge  Marsha  Berzon's  prompt  confirmation. 


Thank  you  for  your  consideratioQ. 


Very  jruly  yours, 
itepnen  £.  Tallent 


SET/sdw 

VA9tO630.OT3j3* 
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The  Hononble  Otrin  G.  Hatch 

Chairman 

Seiute  Judiciary  Committee 
United  States  Seoaie 
Room  SD-224 
Washington,  D.C.  20S10 

Re:       ConflrmatioH  of  Marsha  S.  Benon  far  the  Ninth  ClreuU  Court  of  Appeals 

Dear  Senator  Hatch: 

I'm  writing  to  express  my  strong  support  for  the  candidacy  of  Manha  S.  Berzon  for  appointment  to 
the  United  States  Court  of  Appeals  for  the  Ninth  Circuit  She  is  extremely  well-qualified  for  this 
position  and  will  be  a  welcome  addition  to  the  Ninth  Circuit  I  urge  you  to  schedule  hearings 
coneeming  her  appointment  so  that  you  and  other  Senaton  will  have  the  opportunity  to  see  for 
yourselves  what  an  outstanding  choice  she  is. 

I  am  presently  the  Managing  Partner  of  the  Hanson,  Bridgett  firm,  a  firm  of  8S  attorneys 
representing  a  wide  array  of  public  and  private  eniiiies  in  most  areas  of  practice.  I  myself  have 
pracnced  labor  and  employment  law  for  30  years,  for  the  last  27  of  which  I  have  represented 
management  My  practice  and  that  of  others  in  my  firm  includes  a  grrat  deal  of  litigation  in  both 
state  and  federal  courts.  I  have  appeared  niaay  times  before  the  Ninth  Circuit 

Because  Marsha  Berzon's  law  firm  represents  primarily  unions  and  employees,  I  and  others  in  my 
firm  have  bad  n\imerous  cases  in  which  Marsha  Berzon's  firm  has  represented  clients  adverse  to  the 
clients  I  have  represented.  I  myself  have  had  the  opportooity  to  get  to  know  Marsha  Berzon  quite 
well  because  we  both  have  been  afctive  on  the  Executive  Committee  of  the  Labor  and  Employment 
Law  Section  of  the  Bar  Association  of  San  Francisco,  which  includes  over  600  lawyers  practicing 
labor  and  employment  law  in  the  San  Francisco  Bay  Area.  I  was  Chair  of  that  Section  for  a  two- 
year  term  several  years  ago.  I  have,  dierefore,  had  extensive  opportunity  to  interact  with  Marsha 
one-on-one  and  in  committee  discussions  about  cases  and  legal  issues.  My  opinions  about  her  are, 
as  a  consequence,  well-grounded  in  personal  experience. 

She  is,  in  my  opinion,  not  only  a  person  of  extraordinary  intellect  and  proven  legal  ability  but  also 
one  who   is  highly  principled,  objective,  and  fiur-rainded.     Even  though  she  has  typically 

MM  MugaiCO  HAWM 

111  xMuuT  mucruio  itset       ••  isin  mamqi  dkmc  OL<m  lurrc  k 

UMMANOSeO  C«MirMI7l  uMUHtruKCA  MUt 

MCllniLC  «li'S4l   «1U  MOiniu  41$   ns  MV* 

•X4  •I'toxauntfaicnni  ■n>hn-rtiun«nlir<'iicii.u>-  an^AMA  4 
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represented  clients  and  interacts  «4ucb  are  often  adverse  to  die  clients  and  interests  I  have 
represented,  I  have  never  found  her  to  be  doctrinaire  or  ideological  in  her  approach  to  legal  issues. 
She  is  willing  and  able  to  entertain  and  understand  opposing  points  of  views  and  to  reexamine  her 
own  views  in  light  of  them. 

Manha  is  widely  known  and  highly  respected  by  a  lai^e  number  of  lawyen  in  this  area.  They  and  I 
will  welcome  her  confirmation  u  (he  Ninth  Circuit.  I  and  other  attorneys  who  typically  represent 
employers  and  corporate  interests  will  look  forward  to  appearing  before  her  because  we  know  she 
will  entertain  our  aisuments  and  examine  ihem  on  their  merits  in  a  completely  fair  and  impartial 
manner.  I  certainly  endorse  her  without  reservation  and  hope  that  you  and  your  Committee  will  be 
able  to  proceed  quickly  with  confirmation  hearings. 

Respectfully  submitted, 

HANSON.  BRIDGETT.  MARCUS. 
VLAHOS  &  RUDY.  LLP 


Douglas  H.  Barton 
Managing  Partner 


DHB/adg 
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^i\t  S^vfztiax  Gnat 

•OB  a^  ceM^TON  aaukCvass 

MiCnaCL  M.  rfOHNSOH,  jwoac 


April  17.  1991 


Hen.  Orrin  0.  Haxch,  Ch^nnaa 
Commitiec  on  the  Judieiuy 
Uniwd  Stales  ScMte,  Room  SD-224 
WuhingTBn,D.C.20SlQ 


Vmfh  Cireuit  gfluw  nf  Aw»«li 


Dear  Senster  Huch: 

1  am  writing  to  suppett  the  Presidem't  aominatien  of  Minhi  Benon  to  the  United  Statis 
Cnun  ef  Appaaii  for  the  Ninth  areuii, 

Prior  to  tey  appeinenent  to  the  Lot  AAgdes  Superior  Court,  I  wu  a  partner  wi±  the  finn  of 
Bokv  k  Huraiier  ipeeializinB  in  the  repreicniaiion  of  msMgemen:  in  libor  and  employment 
disputes.  I  «vorkBd  ciaeety  with  Manha  during  the  period  1991  ihieugh  1997  when  I  was  the  Chair 
■nd  Manha  and  I  woe  both  membcn  of  ihe  Exesuiive  Conunitlee  the  Califemi'  fiiata  Bar  Labor 
and  Employment  Law  Section.  Even  before  ihat.  I  was  fhffliliar  with  Manha's  reputation  u  an 
outstanding  atiotney  in  the  field  of  labor  and  ataployment  Uw. 

Bated  upon  my  expcrienee  I  oan  uy  without  heeitatien  dui  Manha  it  well  qualified  to  be 
a  member  of  the  Ninth  Circuit  Covn  of  Appeals.  She  is  fair,  open  minded  and  has  high  itaadards 
of  excellence  artd  Integrity.  Manha  is  widely  respected  by  all  atiemeys  (naugement  and  labor) 
in  California  and  other  paru  of  the  eouBtry . 

As  a  Rrpubliaa,  I  do  net  always  support  to  the  Pnsidai's  neminatlons.  In  Manha's  case, 
however.  1  do  so  without  qualifieatlon.  Manha  is  a  brilliant  tppellato  attDr«ay,  and  the  would  be 
an  excellent  addition  to  the  Ninth  Cireuii.  I  urge  you  and  the  other  memben  of  the  Judiciary 
Committee  to  approve  her  nomination. 

Vaiy  truly  yeun, 

yiuXjiH. — . 

Michael  M.  Jd|u|sen 
Superior  Ceunludge 


1354 


DicKSTBiN    Shapiro    M o k i v    ^    Oskiniky    llp 


3191 1 iikar tnt .  "^gixjnu. PC TSBiJ-lSU 


Afthl  14. 1998 


The  HeoenUe  Oizia  G.  Hfttch,  Cb*im>an 
SeaatB  Judiciuy  CommiCBee 
United  Sata  ScuB,  Xoom  SO-234 
WasbiBgcoa,  D.  C.  20S10 

Dev  Mr.  Cblitasa: 

It  ift  my  undcRBBding  cbtt  Fteiideat  CliBtan  hiu  aemiBiaBd  Miabft  S.  BesBoa 
of  Califbrsia  OD  the  r~'^*^n  of  Circuit  Jud^je  oa  tfae  Uttiad  StiKS  Cotut  of  Appeal*  bt  the 
Niach  Circuit.  In  thif  regud,  X  im  picucd  n  luppoR  her  aoaioftdoa  without  icauvtaon- 

Aa  you  know,  I  have  beea  teift  oa  behalf  of  ifac  ficpublisia  psiTf  be  ffloce  duui 
thiny-dght  yean  lad  bke  grot  pnde  ia  haviag  ia«ed  aevenl  Bcpnbliaa  Rriidrng  tad 
devoted  tubibBtiil  tiflse  ^f«^  effiut  to  miay  Xcpuhlicui  f*-**«ffp**»****  oupslgsfi.  I 
appieud  aad  aa  proud  of  the  '**'^**«^'r  yott  haw  dcmoDiBnoBd  ia  the  coofinaetioa  pioceu 
on.  Ssdeni  judges  throughout  the  Uaisd  Sttta.  Oace  ■niB«  saadudi  ef  aeaUaBCB  tad 
ceaautmeac  CD  du  law  have  become  the  priBicy  fbeoc  for  iiinfimiin'an 

I  meadOB  all  of  this  ia  thai  Mc.  Bexvoa  is  aot  typieal  of  tomeaae  who  would 
nacunlly  receive  veluifies  of  leyil  Kepahlicaa  nippoet.  She.  bewevcr.  ibeuld  receive  just 
tuch  support.  She  ii  Miiy  aa  exeepdrsal  peaon.  aad  «a  ooottiadiBg  liwyu.  Shewonld 
bring  IB  die  Court  qualitiea  of  OBBepnoBal  rfprrirnrf,  judfBieBX  aad  le^U  "'*>**'• '■htT  all  of 
w>hieh  wnuld  be  brougbk  to  bear  >H^out  piqudice  or  boa  whai  reoderiag  legal  opiaioas. 

Z  aa  hopeftil  that  the  CotamiBBe  will  afhriialf  aa  eaily  eoafiasatjea  Sv  Jda, 
Berzon  aad  X  am  coafideat  abe  will  perfhrm  with  diioBfdoa 

My  thanks  to  you  Senator  aad  coapanilannaa  for  the  job  yen  axe  doing  at 
Chairman  and  beat  Moibcs  far  the  faceaa  I  faiow  you  wiU  continue  is  eajoy. 

Sineody, 


nQyC'CaSaB^ 


td  mn  as-neo  •  fv  am  ttMuo 
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Detroit  Office 
February  26,  1998 


Senator  Orrin  G.  Hatch 

United  States  Senate 

131  Russell  Senate  Office  Building 

WashH<gtan,  DC  20510 

Re:      Confirmation  of  Marsha  S.  Berzon 

for  the  Ninth  Circuit  Court  of  Appeals 

Dear  Senator  Hatch: 


I  am  an.  attorney  who  has  practiced  in  the  labor  and  employment  area  for  21 
years.  I  am  writing  to  urge  you  to  schedule  confirmation  hearings  and  support  the 
confirmation  of  Marsha  S.  Berzon  to  the  Ninth  Circuit  Court  of  Appeals. 

I  spent  my  first  ten  years  of  practice  with  the  National  Labor  Relations  Board  in 
Washington,  D.C.  In  the  Division  of  Enforcement  Utigation.  In  that  capacity.  I  argued 
before  the  Courts  of  Appeals  across  the  country.  Based  on  that  experience,  I  Icnow  the 
difference  that  a  bright,  dedicated,  and  committed  judge  can  make.  Marsha  possesses 
all  of  those  qualities.  Hers  is  a  name  that  is  recognized  by  labor  practitioners  across 
the  country.  She  is  known  for  her  extraordinary  intellect  and  proven  legal  ability. 
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Senator  Orrin  G.  Hatch 
Febaiary26, 1998 
Page  2 


For  the  past  11  years,  I  have  been  a  management  labor  lawyer.  Based  on  my 
experiences,  I  can  say  that  Marsha  has  the  respect  and  admiration  of  labor  lawyers 
from  all  sides  -  union,  management,  and  government  She  is  not  doctrinaire  in  her 
approach  to  labor  and  employment  law  issues.  Rather,  she  understands  legitimate 
employer  Interests  and  the  need  to  work  together. 

I  have  also  been  fortunate  enough  to  get  to  know  Marsha  on  a  personal  level. 
She  lives  up  to  her  high  reputation  in  ail  respects.  My  only  regret  is  that  now  that  my 
practice  is  based  primarily  in  Michigan,  it  is  unlikely  that  I  will  have  the  opportunity  to 
appear  before  Marsha  if  she  is  confirmed  to  the  Ninth  Circuit 

t  hope  that  you  will  see  to  it  that  Marsha's  confimiation  is  handled  expeditiously 
and  that  you  will  vote  for  her  confirmation  and  urge  others  to  do  so.  Thank  you  for  your 
consideration. 

The  views  set  forth  in  this  letter  are  my  own  and  I  do  not  purport  to  speak  for  my 
firm. 

Respectfully  submitted. 


Lynne  E.  Deitch 
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July  29,  1998 

The  Honorable  Orrin  G.  Hatch 
Chaiiman,  Committee  on  the  Judiciary 
224  Dirkscn  Senate  Office  Building 
Washington,  DC  20510 

Attention  Michael  O'Neill.  Counsel 

Dear  Mr.  Chainnan: 

This  responds  to  your  request  that  I  identify  cases  brought  by  the  American  Civil 
Liberties  Union  (ACLU)  of  Northern  California  during  the  periods  in  which  I  was  a  board 
member.  In  a  previous  submission,  I  forwarded  copies  of  the  ACLU's  "Legal  Dockets,"  which 
Ust  and  summarize  cases  brought  during  each  year. 

The  ACLU  of  Northern  California  office  informs  me  that  no  such  "Legal  Docket"  was 
prepared  for  1990.  During  that  period  of  time,  however,  there  were  quarterly  case  reports,  which 
I  have  enclosed    I  am  also  told  that  the  1997-1998  annual  docket  has  not  yet  been  completed. 
The  following  is  a  list  of  the  names  of  cases  instituted  during  that  period,  insofar  as  I  have  been 
able  to  find  the  names  of  those  cases. 

Cases  brought  by  the  ACLU  during  the  period  July  1  -  December  30,  1997. 

Lazcnby  v.  City  of  Vallejo 

Air  Transportation  Association  of  America  v.  City  and  County  of  San  Francisco. 

Free  Speech  Coalition  v  Reno. 

Ho  V  San  Francisco  Unified  School  District. 

Bcmstein  v  United  States  Department  of  State. 

Thank  you  for  your  attention  to  this. 

Sincerely, 


^._J^ 


Marsha  S.  Bcrzon 
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*-.-:.. 'c._s=^J!*f  ..;.;._-c  .v-^tTT-.'a  Ia-j»:^-  e^   -i-xMrzroT.  -v  i^.ltt:_ 

"  :*^^-V--'  .    ■  LEGAL  ACTIVITY- JIZPORT  ij  ^r-i; 'ir^-;  ' -^  ^  - 

••'^  ~  '      (January  -^  Wtrdi  1990).  -  ri  -^.'.z       .r£-:,ioi''  ; -" 
^■■~-''-  ■  •'•'•--  ^-■-.i  .      Ui-lv~  '-.  ^~   le  '.i-i 

Death  TonBlty  Projmetr  'TriTmifrBCurf,   ACLO'b  Osatii  Penalty ^ 
Project  Joined  t^e  defense  teaa  Df  Ctxarlas  ScvilLa  and  Michael  ~. 
McCabe  and  enl,i«ted -the  ■  support- o«  l»gal  .sxparta  .5(roB -deatii  .  -  ^ 
penalty  attorneys  In  Calif ornia  >Bnd -tUa  T^rt  o*  ttoa  -oountry  On  an 
effort  to  develop  a  coBprelkan& ive  babaas  corpus  strat.egy. 
Michael  Laurence  alao  coordinat.ed  an  axt.anBivs  tactual 
investigation  in  tliree  stataa.   Vba  ae^lvitiaa  ara  daacrlbad  in 
the  adninietrativa  activity  raport. 

Bigli  Tneh  amya   ▼.  DZSOO:      Thm  V.t.   Court  of  Appeala  <9tii 
Circuit)  decided  in  February  that  elaaaif icationa  which  ~ -- 
disadvantage  lesbians  and  gay  »«n  generally  do  not  -riolata  the 
federal  constitution.   That  pronouncaaant  case  in   a  challanga  to 
a  defense  departaent  policy  of  subjecting  all  «ay  paopla  who 
apply  for  security  clearances  to  longer  background  invcBtigatlons  - 
and  aandatory  appeals,   nie  ACLO  filad  a  brief  and  arguad  a^  .    „  .>: -^ 
a&icus.   The  plaintiff  filed  a  petition  for  a  rahe&rlng  in  Kid   ^ 
February  and  the  ACLU  (joined  by  national]  filad  a  •rata»ent^-l2i^-^-^i 
support  of  the  petition. ' -..,..^.-  v,-  "1  v>."-,^rr'^"*'^"~"'~^  "^  -XJ  .  .^^•."^S^'-Bf'o^ 

jobDmtta   J".  ▼.  jrunieipal  Cbart 5  ^'In  BarShT- the  California 
Court  of  Appeal  upheld  the  forced  tasting  provisions  of 
Proposition  96,  an  initiative  ^passad  1a  SoTaabar  i9^Be.  ^!b» 
proposition  says  that  if  there  is  reason  to  think  any  "Isodily 
fluid'  of  a  criainal  tfafandant  -cajm*   into  contact  vith  a  police 
officer,  f iref ighter'or  asergency  »adlcal  vorkar/  Bnd  If  the 
defendant  is  acmised  of  interfering  with  tlaa  -ditlaa  0f  anyosic  of 
the  three,  the  dafandant  oae  ^ -tM/efA  Ijot  XTV  witiiovt   ffnmsant.  ^.^-. 
The  case  involved  a  diatraught  •othar  at  a  custody  'baaxiitg  who 
bit  a  coxir-trooa  d*puty>.-.- Tt^  court,  ^ccaptad  axpart  -^astiBony   .    j« 
provided  by  tha  ACLO  (acting  ^a'valcns  In  ^:tha  trial  court}  fthat,.^  .^^ 
there  vas  no  aora '%&ax)-4i.^:t^eoraticxal,poasiJblllt3r  that  tha  wiruaj 
could  be  transaittad,\  Bovavar/.tXa  eourt^sald^,  3^a  ta«t  was     ''-^ 
permiEsibla  uxxlar  ,tba  J^ourth  iltjii*iai*n^  m-u'lpng  ks   tha  posBlbility -^'~ 
of  transalskion'"  couldTiu^t  coneloalvaly  .ba  ftllainatad.   Ivan      ,,  ^ 
though  the  ttast  rarults  won't  tall -tl^  deputy  .4f  ahe  was  '.~"i--.  \i 
infecTed,'.,Xh«(,-^:^6Curt  a^id,  tha  raaults  aight  bald  to  raduca  ..  '  * 
anxiety- ,-,:^"p«t'Xtie5b:;for  ravlaw  la  UBliXaiy,  i^.-^. 4-  ,>,^,- --tj?**-  ;. 

MXD   wV '^ortfan r^Ha  racaivad  a  largely  favorabl*^  ruling  1 
the  California  Court'of  appeal  which -ordered  tha  B.T.  rPolice  ■ 

Dept.  to  release  its  guidelines  governing  its  intelltgenca  -  ""   ', 
gathering  activities  onder  the  Public  Stecorda  itCt.   The  Court 
also  ordered  the  release  of  soae  Invastigatory  Iracords  Wa  aought 
relative  to  the  Departjeent's  aurveillance  of  tha  Ku  ICluz  Klan 
during  the  1984  Democratic  Katlonal  Convention.   The  decision 
ended  six  years  of  litigation.  '-^.'     ''     '■    ".  '-V.- s.^"    _■ '~  - -- 
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CoxuiBlly  T.  Bommr:     Th«  rederal  District  court  pcrseLnently 
enjoined  poEt'-«ccident  testing  ef  •Bpleyees  -of  the  Office  of 

Personnel  Manageaent,  but  upheld  the  OPH's  'reasonable  ■usplcion' 
testing  program.   The  Court  previously  ruled_jLh«  randos  testing 
portion  of  tlie  program  unconstitutional.     ~' 

Luck   V.  SoutbcLTTi  Pacific  Tr-mttm porta tioo:      ^e  California 
Court  of  Appeal  upheld  daaages  «varded  to  a  ^cosputer  ^rograsiBer 
fired  for  refusing  to -subsait  .to  jft  ranOam  <tiraq  tMMt..   ..The  Court 
reinforced  the  rigtit  to  privaof  AtaAmr ^i^j^tatm   constitution.  . 
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Coaiflly  ▼.  MommrT     The  Fadsral  District  court  p*raanently 
enjoined  poEt-«eeident  testing  of  ■apleyees  -ot  the  Office  of 
Personnel  Menagesent,    but  upheld  the  0PM '•   'reasonable   euspleion* 
testing  program.      The   Court  previously  rulod^the  randea  testing 
portion  of  ttie  prograa  unconstitutional. 

ZMck  V.    SaDtbeini  Pmeitia  Tx aamportatiao z-     de  califorrvia 
Court   of   Appeal   upheld  damages  awarded  lo  ^kjBoaputer  programmer 
fired   for   refusing  to -«ubmlt  .to  ja  random  ^tei»g.tA8t.  ..  ]The  Co\irt 
reinforced  the  xight  Co  pr Iva^f  juadsr  eStiba. .statm  con8t4tution .     1 
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LEGAL  ACTIVITY  REPORT 

(April  —  June  1990) 

CARPENTER  V.  SAN  FRANCISCO.   On  June  28,  we  filed  a  case 
cftallenging  the  constitutionality  of  the  City  and  County  of  San 
Francisco 'E  maintenance  and  display  of  the  Ht.  Davidson  cross. 
The  case,  which  we  are  litigating  together  with  American  Jewish 
Congress  and  Americans  United  for  Separation  of  Church  and  State, 
was  filed  on  behalf  of  a  diverse  coalition  of  plaintiffs. 
Plaintiffs  Include  a  Baptist  pastor,  a  Buddhist  priest,  a 
Unitarian  minister,  a  Jewish  rabbi,  and  people  of  differing 
faiths  who  live  and  work  in  San  Francisco.   A  trial  date  has  been 
set  for  April  1991,  before  U.S.  District  Judge  Stanley  Wiegel. 

DOE  V.  ATTORNEY  GENERAL-   We  argued  our  appeal  of  an  adverse 
District  Court  decision  in  May.   The  case  involves  a  medical 
doctor  fired  by  the  FBI  because  he  has  AIDS.   He  had  performed 
routine  physicals  on  agents  and  applicants.   The  District  Court 
held  that  the  federal  government  can  not  be  sued  under  the 
Rehabilitation  Act,  and  that  firing  a  person  because  he  refuses 
to  say  if  he  or  she  has  AIDS  is  not  a  violation  of  privacy.   The 
oral  argument  focused  on  whether  the  case  has  been  mooted  since 
the  Doctor  is  now  too  sick  to  work,  and  on  the  Rehabilitation  Act 
question. 

ERTAG  V.  WESTERN  UNION.    The  San  Francisco  Superior  Court  ruled 
in  April  that  the  San  Francisco  Municipal  Ordinance  which 
prohibits  discrimination  based  on  sexual  orientation  Is  not 
preempted  by  state  law.   Western  Union  argued  that  the  Fair 
Employment  and  Housing  Act  (FEHA) ,  which  prohibits  race,  gender, 
religious,  disability,  marital  status  and  other  forms  of 
discrimination  ^occupies  the  field"  of  employment  discrimination 
to  the  exclusion  of  local  laws.   The  FEHA  does  not  prohibit 
sexual  orientation  discrimination.   The  plaintiff,  supported  by 
the  ACLU  and  the  City  of  San  Francisco,  argued  that  the  state  law 
only  preempts  municipal  laws  which  cover  the  same  forms  of 
employment  discrimination  which  state  law  prohibits.   The  court 
apparently  agreed  with  the  plaintiff.   It  also  rejected  Western 
Union's  argument  that  cities  can  not  pass  laws  that  are  enforced 
in  civil  suits  by  private  parties.   Western  Union  has  announced 
that  it  will  not  seek  review  of  the  decision  in  a  higher  court. 
The  ACLU  filed  a  brief  and  argued  as  amicus. 

SPRINGER  V.  GRAHAM -NEWLIN.   In  April  we  filed  an  amicus  brief  in 
this  case  involving  the  rights  of  children  and  nonbiological 
coparents.   The  plaintiff  and  the  defendant  lived  together  over 
10  years.   Together  they  decided  to  have  a  family,  and  the 
plaintiff  gave  birth  to  two  children.   County  social  services 
later  found  that  both  were  equal  coparents.   When  they  separated, 
the  older  child  went  to  live  with  defendant  and  the  younger  lived 
with  plaintiff.   Each  child  visited  regularly  with  the 
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noncustodial  parent.   The  custodial  parent  took  sole  financial 
responsibility  for  the  child  living  with  her.   After  almost  four 
years,  plaintiff  (^he  biological  mother)  sought  and  obtained  a 
court  order  giving  her  exclusive  custody  of  both  children  and 
sole  discretion  over  visitation  with  defendant.  Our   brief  argues 
that  for  constitutional  purposes,  the  question  of  whether  a 
person  is  a  "parent"  turns  on  the  existence  of  a  parent/child 
relationship  in  fact,  not  on  either  legal  definitions  or  biology 
(which  sometimes  lead  to  different  results) .   We  argue  that  the 
Constitution  requires  that  defendant  should  be  given  the 
opportunity  to  prove  that  she  is  a  parent  in  fact,  and  that  it  is 
in  the  children's  best  interest  to  maintain  a  continuing 
relationship  with  her. 


MAC:fmb 
WP5l/ACTIVREP/2Qtr90 
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LEGAL  ACnVIlT  REPORT 

July  -  September  1990 

Ban  on  NCAA  Drue  Testing  Upheld. 

Hill  V.  National  Collegiate  Athletic  Association.   The  Sixth  District  of  the  California 
Court  of  Appeal  affirmed  the  Superior  Court's  permanent  injunction  against  mandatory 
drug  testing  by  the  NCAA  of  Stanford  athletes.   We  filed  this  case  in  1987  on  behalf  of 
Simon  Levant,  captain  of  the  Stanford  women's  diving  team,  challenging  the  NCAA's 
post-season  drug  testing  program.  The  program  required  random  drug  testing  of  college 
athletes  involved  in  post-season  play  such  as  bowl  games  and  finals.   After  obtaining  a 
preliminary  injunction,  the  case  was  tried  in   Santa  Clara  Superior  Court.   After  an 
extensive  trial,  the  Superior  Court  issued  a  permanent  injunction  enjoining  testing  in  all 
spons.   In  upholding  the  Superior  Coun's  injunction,  the  Court  of  Appeal  found  thai  the 
NCAA  failed  to  demonstrate  there  was  a  substantial  drug  problem  among  college 
athletes,  that  it  failed  to  demonstrate  that  the  drugs  which  are  tested  for  (which  include-, 
over  3.000  different  compounds)  in  fact  enhance  athletic  performance,  that  drug  testing 
docs  not  substantially  funher  the  NCAA's  purported  goal  of  ensuring  the  integrity  of 
competition  and  protecting  the  health  of  athletes  (since  the  program  was  so  broad  thai  it 
actually  deterred  student  athletes  from  taking  beneficial  medication),  and  that  the  .NCAA 
had  failed  to  pursue  the  alternatives  of  drug  education  and  for  cause  testing. 

UsbianXGav  C.I.A.  Clearance  Case  to  ?o  to  Trial. 

Dubbs  V.  CIA.     In  August  wc  got  a  very  good  decision  in  this  challenge  to  the  C.I.A.  s 
refusal  to  grant  a  security  clearance  lo  a  lesbian.    Last  spring,  the  government  moved  to 
dismiss  the  case,  claiming  that  if  it  had  a  policy  of  discriminating  against  lesbians  and  gjy 
men.  the  policy  would  be  constitutional  as  long  as  a  court  could  think  of  a  rationale  for 
it.   The  government  suggested  several  conceivable  arguments  to  support  a  discriminatorv 
policy,  including  the  arguments  that  gay  people  are  subject  to  blackmail  and  are  likely  to 
be  lawbreakers.    As  a  friend  of  the  coun.  we  argued  that  even  under  the  lowest  pos.sible 
constitutional  standards,  the  government  would  have  to  say  whether  or  not  it  actually  ha.s 
a  discriminatory  policy  and  prodvice  some  evidence  to  support  the  rationale  for  it. 
District  Judge  Eugene  Lynch  agreed  and  denied  the  C.I.A.  s  motion  to  dismiss.   The  case 
is  now  in  discovery. 

Final  Outcome  Unfavorable  in  LesbianVGav  Defense  Clearance  Case. 

High  Tech  Gavs  v  D  l.S.C.O      During  the  first  quarter,  the  Ninth  Circuit  decided  that 
discrimination  against  lesbians  and  gay  men  is  legal  if  it  passes  the  most  minimal 
constitutional  standards.    It  then  upheld  the  Defense  Depanment's  policy  of  subjecting 
all  gay  people  who  seek  security  clearances  to  searching  background  investigations  w 
which  others  are  not  subject.    In  July,  ihe  Ninth  Circuit  turned  down  the  plaintiff's 
petition  for  rehearing  and  en  banc  consideration.    Wc  had  supponed  the  request  and 
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filed  a  brief. 


Injunction  Permittine  Fleet  Week  Demonsiration  Upheld. 

Bay  Area  Peace  Naw  v.  U.S.  Naw.   The  Ninth  Circuit  upheld  a  District  court  decision 
enjoirung  navy  attempts  to  move  Fleet  Week  protestors  75  yards  away  from  their 
intended  audience.    The  protestors,  the  "Peace  Navy,"  pilot  ships  carrying  protest  signs  in 
a  hne  in  front  of  the  reviewing  stand  for  the  Navy's  "parade"  of  ships  into  the  bay. 
Rejecting  the  government's  reliance  on  terrorism  in  the  middle  east,  the  Ninth  Circuit 
said  the  Navy  had  failed  to  show  any  threat  to  observers.    However,  the  coun  reversed 
an  award  of  attorneys  fees  to  the  ACLU.  saying  that  while  the  government  was  wrong,  its 
position  had  been  'substantially  justified,"  precluding  a  fee  award. 


Nonororu  Fair  Housinp  Group  Can't  Challenge  Bias  Policy 

Midpenninsula  Citizens  for  Fair  Housing  v.  WesTwood.  The  Sixth  District  Court  of 
Appeal  ruled  that  fair  housing  organizations  do  not  have  standing  under  the  state's 
Unruh  Civil  Rights  Act  to  challenge  discriminatory  policies.    The  court  agreed  wjih  a 
San  Francisco  Court  of  Appeal  decision  allowing  consumer  groups  to  get  injunctions 
against  such  policies  under  the  Unfair  Business  Practices  Act,  but  ii  declined  to  exteml 
thai  ruling  to  the  Unruh  Act.    The  Unruh  Act  allows  recovery  of  costs  and  fees.    The 
.aCLU  argued  as  a  friend  of  the  court  that  standing  under  the  Unruh  Act  ought  to  be 
ihe  same  as  it  is  under  the  federal  Fair  Housing  Act,  which  allows  fair  housing 
organizations  to  sue. 


Supreme  Court  Hears  Arguments  in  Prop.  IIS  Case. 

Wc  filed  an  anucus  brief  in  the  California  Supreme  Court  arguing  that 
Proposition  115  violated  the  revision  and  single  subject  clauses  of  the  California 
Constitution,  and,  ahernatively,  that  if  the  initiative  were  validly  enacted,  it  should  be 
interpreted  lo  have  no  effect  on  fundamental  civil  liberties.    Raven  v   Deukmeiian.    Tht 
Court  heard  oral  argument  in  the  case  on  October  2. 


Headshaving  of  Protestors  Challenged. 

Wc  filed  a  complaint  in  Redwood  Summer  v.  Humboldt  County  challenging  the 
Humboldt  County  Sheriff's  Deparimenis  conduct  in  shaving  the  heads  of  four  RedwooiJ 
Summer  political  protestors.    Although  the  Sheriff  contends  their  heads  were^shavcn 
because  they  were  infested  with  lice  and  their  hair  was  too  matted  for  treatment  by 
shampoo,  the  evidence  indicates  that  these  individuals  were  not  examined  in  accordance 
with  standard  medical  procedure  and  that  the  Sheriff's  Department  were  simply 
punishing  the  protestors  for  their  political  views. 
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FOURTH  QUARTER  STAFF  ACTIVITY  REPORTS 


February,  1991 


ACLU  OF  NORTHERN  CALIFORNIA 

1663  Mission  Street,  Suite  460 

San  Francisco,  CA   94103 

LEGAL  ACTIVITY  REPORT 

DoTnestie  Partnership  Law  Finally  Passes 

In  November,  voters  approved  Proposition  K,  the  San 
Francisco  Domestic  Partnership  law,  by  54*  to  44%.   The  law 
allows  two  people  who  live  together  in  an  intimate,  comraitted 
relationship  and  who  have  agreed  to  be  responsible  Cor  each 
other's  food  and  shelter  to  become  domestic  partners.   To 
officially  register  their  domestic  partnership,  the  couple 
either  files  a  declaration  with  the  county  clerk  or  signs  on 
in  front  of  a  notary.   We  drafted  the  text  for  this  law  (as 
well  as  its  unsuccessful  predecessor)  and  are  working  now  on 
implementation . 


53-708  99-44 
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Atetarnav's  Fees  Awarded  in  Gates  Case 

The  U.S.   District  Court  in  Sacraaento  awarded  the  ACLU 
the  full  amount  of  attorney's  fees  that  in  had  requested  in 
Gates  V.  Dautaneiian.   The  case  was  a  broad  challenge  to 
aedical  conditions  at  the  California  medical  facility  at 
Vacaville.   our  portion  of  the  case  involved  a  challenge  to 
the  segregation  of  HIV-infected  prisoners.   We  settled  the 
case  in  February,  after  a  four-month  trial. 

Raven  v.  Deukmeiian 

In  this  challenge  to  Proposition  115,  the  California 
Supreme  Court  unanimously  ruled  en  OeeemJser  24,  1990  that 
Section  3  of  the  initiative,  which  prohibits  California 
courts  from  independently  interpreting  the  state  Constitution 
in  criminal  proceedings,  accomplished  a  constitutiona'l' 
revision  that  is  beyond  the  authority  of  the  initiative 
process.   By  a  6  -  1  vote,  the  Court  also  rejected  the 
contention  that  Proposition  115  was  invalid  because  it 
embraced  multiple  subjects.   The  effect  of  the  ruling  is  to 
strike  down  the  section  that  threatened  California 
constitutional  rights  such  as  the  confidentiality  of  medical 
records,  access  to  shopping  centers  as  a  forum  for  free 
speech,  and  the  right  to  choose  abortion.   We  filed  an  amicus 
curiae  brief. 

Rinael  v.  Citv  of  Monterey 

We  obtained  a  temporary  restraining  order  on  December  2  6 
against  the  solitary  display  of  a  Nativity  Scene  outside 
municipal  buildings  in  Monterey.   United  States  District 
Judge  William  Ingram  ordered  the  city  to  have  the  display 
removed  or  modified  by  the  addition  of  secular  seasonal 
symbols.   The  display  was  removed.   Our  suit  was  brought  on 
behalf  of  a  iB-year-old  Jewish  boy,  a  Unitarian  resident,  an 
Episcopalian  priest,  and  two  Unitarian  ministers.   The  case 
is  being  handled  by  cooperating  attorney  Ethan  Schulman  of 
Howard,  Rice,  as  well  as  by  Monterey  Chapter  Legal  Committee 
chair  Michelle  Welsh,  together  with  ACLU-NC  staff. 

Hill  V.  NCAA 

On  December  20,  1990,  by  a  4-3  vote,  the  California 
Supreme  Court  granted  review  sought  by  the  NCAA  in  Hill  v. 
NCAA.   Previously,  the  Court  of  Appeals  had  upheld  a  sweeping 
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injunction  issued  by  the  Santa  Clara  Superior  Court  which 
barred  the  NCAA  from  perfoming  drug  tests  on  Stanford 
athletes  in  post-season  conpetition.   This  will  be  the  first 
drug-testing  case  to  be  decided  by  the  California  Supreme 
Court. 

Redwood  Summer  v.  Humboldt 

On  December  4,  1990,  the  U.S.   Districi:  Court  issued  an 
injunction  prohibiting  the  Humboldt  County  sheriff's 
Department  from  shaving  the  heads  of  pre-trial  detainees 
unless  officials  strictly  complied  with  specific  medical 
procedures.   In  particular,  the  order  required  tliaC  the 
detainee  first  be  closely  examined  by  a  medical  professional. 
If  lice  are  found,  medicated  shampoo  is  to  be  used  as  an 
initial  treatment.   Only  if  the  shampoo  proves  Ineffective 
may  haircutting  be  ordered.   The  defendants  have  since  - 
stipulated  that  only  a  physician  can  actually  order  head 
shaving. 
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SENATE  JUDICIARY 

Additional  questions  for  Marsha  Benson  from  Senator  Hatch 

1.         Have  you  taken  poaitioni  before  the  Supreme  Court  or  any  federal  circuit  courti 
with  reipect  to  "Beck"  related  iisuei  that  vary  from  or  are  more  expaniive  than  the 
Court's  opinion  in  Ellia  v.  Railway  CItrkg.  46fi  U.S.  435  (1984)?  If  lo,  please  describe  those 
positions  and  provide  copies  of  those  briefs. 

Since  FJlis  (in  which  I  filed  a  brief  amicus  curiael  I  have  filed  briefs  on  behalf  of  clients 
in  the  following  cases  in  the  United  States  Supreme  Court  and  the  federal  circuit  courts 
concerning  union  dues  and  fees  issues  related  to  those  decided  by  the  Supreme  Court  in  F.llis: 
Lenhert  v.  Ferris  Facultv  Association.  500  U.S. 507  (1991)  Caqjicmi  curiae  brief  limited  to 

rr.ult.ur.it  financing  issue);  Crawford  .    Air  Line  Pilots  Association.  992  1  2d  1295  (4th  Cir. 
1993)  (briefs  amicus  curiae  limited  to  multiunit  financing  issue);  Kidwell  v.  Transportation 
Comm  IntemationaUJnion-  946  F.2d  283  (4th  Cir.  1991);  cert,  denied  503  U.S.  1005  (1992); 
Jerabek  v.  Public  Employment  Relations  Board.  2  Cal.  App.  4th  1298,  cert,  denied.  506  U.S.  815 
(1992)  (Opposition  to  Petition  for  Writ  of  Certiorari);  Mitchell  v.  United  Teachers-Los  Anpeles. 
963  F.2d  258  f9th  Cir.).  cert,  denied  506  U.S.  940  (1992).  In  each  of  those  cases,  the  positions  I 
have  presented  on  behalf  of  my  client  followed  the  Elli.s  opinion  carefiilly,  and  in  each  instance 
the  final  court  decision  agreed  with  the  position  I  advocated  for  my  clients,  based  in  part  on 
Ellis. 

2  Do  you  believe  that  employers  should  continue  to  maintain  membership  or  dues- 

payments  requirements  in  agreements  that  unions  cannot  lawfully  enforce  under  Beck?  Do 
you  believe  employers  have  standing  to  challenge  such  union-shop  agreements? 

(a)  Employers  and  unions  should  not  enter  into  legally  unenforceable  membership  or 
union  dues  or  fee-payment  requirements  in  collective  bargaining  agreements,  just  as  they  should 
not  enter  into  any  other  invalid,  unenforceable  clauses.  (Collective  bargaining  membership  or 
union  dues  or  fee-payment  requirements  are  commonly  called  union  security  requirements;  I  use 
that  term  m  answering  these  questions  for  conciseness).  Where  contract  provisions  have  been 
entered  into  and  later  become  invalid  because  of  intervening  legislation  or  litigation,  those 
provisions  may  not,  of  course,  be  enforced,  collective  bargaining  agreements  often  have 
provisions  providing  for  renegotiation  of  invalid  provisions. 

The  question  of  the  wording  a  collective  bargaining  agreement  union  security  clause  must 
include  to  be  legally  enforceable  is  a  separate  issue,  on  which  federal  courts  of  appeals  have 
recently  split.  The  issue  is  now  pending  in  the  United  States  Supreme  Court.  SfiE  Marguez  v. 
Screen  Actors'  Cruild.    124  F. 3d  1034  ri997V  cert,  granted  118  S.  Ct.  1298  (Mar.  23.  1998);  seg 
alsolUFv  \T.RB.41  F.3d  1532  (D.C.Cir.  1994V.  Nielsen  v.  Machinists.  94  F.3d  1 107  f7th  Cir. 
1596;  Bloom  vNT.RB.  1998  U.S.  App,  Lexis  18271  (8th  Cir.  1998);  Buzenius  v.  NLRB.  124  F. 
3d  788  (7th  cir.  1997).. 
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(b)  Employers  have  standing  to  challenge  union  shop  agreements  before  the  National 
Labor  Relations  Board.  Whether  they  have  standing  to  do  so  in  federal  court  is  an  undecided 
question  on  which  there  is,  as  far  as  I  can  determine,  no  federal  court  of  appeals  decision,. 

In  Beverly  EntemriMS  v.  nistrict  1 199r  90  F.  3d  93  (3rd  Cir.  1996),  the  district  court 
held  that  the  employer  lacked  standing  to  challenge  a  union  shop  agreement  that  the  employer 
had  agreed  to.    (I  was  associated  as  co-counsel  in  Beverly  in  the  Court  of  Appeals.)  The  Third 
Circuit  held  that  the  federal  courts  do  not  have  subject  matter  jurisdiction  under  §301  of  the  Taft- 
Hartley  Act  to  decide  a  case  in  which  an  employer  enters  into  a  union  security  clause  and  then 
sues  to  have  the  clause  declared  invalid  and  therefore  did  not  address  the  standing  question. 
Reveriv  Enterprises  v.  District  1199C.  90  F.3d  93  (3rd  Cir.  1996).  I  am  not  aware  of  any  federal 
appellate  case  to  the  contrary  on  the  subject  matter  jurisdiction  issue.    Sjffi  Textron  v.  HAW.  66 
U.S.  L.W.  4356  (May  19,  1998)  (holding,  in  another  case  in  which  I  was  co-counsel,  that,  as  a 
general  matter,  federal  courts  have  jurisdiction  under  §301  "not  [over]  suits  that  claim  a  contract 
is  invalid,  but  over  suits  that  claim  a  contract  has  been  violated."  )  As  both  Beverly  and  Textron 
indicate,  there  would  be  §301  jurisdiction  over  a  case  in  which  a  union  tries  to  enforce  a 
collective  bargaining  agreement  union  security  provision,  and  the  employer  defends  on  the 
ground  that  the  provision  is  invalid. 

3.         Have  you  taken  any  positions  regarding  the  limits  that  can  be  placed  on 
unions  compelling  dues  payments  for  use  in  bargaining  units  other  than  that  of  an 
objecting  employee?  If  lo,  please  provide  copies  and  indicate  whether  you  have  since 
changed  any  of  your  positions. 

On  behalf  of  clients,  I  have  taken  positions  before  the  United  States  Supreme  Court  and  a 
federal  circuit  court  concerning  whether  imions  may  "pool"  the  fees  collected  from  objecting 
non-members  as  long  as  the  fees  are  spent  only  on  collective  bargaining-related  purposes  and  as 
long  as  each  unit  can  call  on  the  pooled  fiind  for  bargaining  expenses  as  needed.     Lenhen  v. 
Ferris  Faculty  Association.  500  U.S. 507  (1991);  Crawford  v.  Air  Line  Pilots  Association.  992 
F,2d  1295  (4th  Cir.  1993)  (en  banc).   I  am  attaching  copies  of  the  briefs  filed  in  Lenhert  and  in 
Crawford 

Both  the  Supreme  Court  in  T.enheri  and  the  Fourth  Circuit  in  Crawford  agreed  v^th  my 
client's  basic  position  on  the  pooling  issue.    See  Crawford.  992  F.2d  at  1300  ("the  Court  [in 
Lenhert]  specifically  rejected  the  agency-fee  objectors'  contention  that  the  'local  union  may  not 
utilize  dissenters'  fees  for  activities  that,  although  closely  related  to  collective  bargaining 
generally,  are  not  undertaken  directly  on  behalf  of  the  bargaining  unit  to  which  the  objecting 
employees  belong."  )     In  explanation  of  its  decision,  the  Supreme  Court  in  Lenhert  stated  that 
where  a  local  union  is  affiliated  with  a  national  union,  "that  part  of  a  local's  affiliation  fee  which 
contributes  to  the  pool  of  resources  potentially  available  to  the  local  is  assessed  for  the 
bargaining  unit's  protection,  even  if  it  is  not  actually  expended  on  that  imit  in  any  particular 
year."  500  U.S.  at  523.  gee  also  500  U.S.  at  561-562  (opinion  of  Scalia,  J.)  (applying  a  different 
test  for  determining  which  union  expenditures  are  chargeable  to  objecting  employees,  but 
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agreeing  that  pooied  collective  bargaining  expenditures  can  be  charged  because  "[i]t  is  a  tangible 
benefit ...  to  have  expert  consulting  services  on  call,  even  in  the  years  when  they  are  not  used") 

In  Crawford-  the  brief  we  filed  on  behalf  of  our  client  also  discussed  separately  the 
question  of  whether  or  not  T-enhert  precluded  the  use  of  an  objecting  employee's  mandatory  fees 
for  collective  bargaining-related  litigation  in  other  units  on  a  pooled  basis.  That  brief  relied  upon 
Justice  Kennedy's  concurrence  in  Lgnhert  on  the  litigation  question,  and  argued  that  the  divided 
opinion  in  Lenhert  did  not  settle  questions  concerning  pooling  of  litigation  expenses  pertaining 
to  the  enforcement  of  particular  collective  bargaining  agreements  or  grievance  decisions.    The 
Fourth  Circuit  did  not  reach  the  litigation  expenditure  question. 

Since  I  have  not  filed  any  briefs  on  any  union  security  "pooling"  qxiestion  since 
Crawford.   I  have  had  no  occasion  to  review  the  post.Crawford  law  in  this  area,  or  to  consider 

whether  in  any  fjT.Me  representation  the  positions  advocated  for  clients  in  Ler.hert  and  Craw  Ford 
would  have  to  be  modified  in  any  regard  in  light  of  more  recent  developments. 

1  have  answered  these  questions  with  regard  to  positions  I  have  taken  as  an  advocate.  (I 
have  previously  submitted  to  the  Committee  a  book  ch^ter  on  union  security  and  related  issues 
for  California  public  employees  that  I  wrote  as  a  scholar,  reviewing  the  law,  rather  than  as  an 
advocate  for  a  client.  Ss&  Zerger,  Berzon,  Bogue  etal..  California  Public  Sector  Labor  Relations. 
Manhew  Bender  (1989  and  1990,  1991.  &  1992  cumulative  supplements.  Chapter  31  on 
Organizational  Security.)    As  a  judge,  my  role  would  be  entirely  different  from  my  role  as  an 
advocate.  If  confirmed,  my  task  would  be  to  consider  the  factual  and  legal  arguments  of 
advocates  for  both  sides,  and  then  come  to  a  neutral,  balanced  conclusion  on  the  basis  of  the 
facts,  and  applicable  precedents,  statutes,  and  constitutional  provisions  if  any.  In  doing  so,  I 
would  expect,  as  many  lawyers  have  done  on  becoming  judges,  to  reject  many  positions  I  have 
advocated  on  behalf  of  clients. 
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Additioaal  questions  for  Marsha  Berzon  from  Senator  Thurmond 

1.         In  responie  to  my  fint  set  of  qucstioni,  you  noted  that  you  hive  been  active  in  the 
Women'i  Lceal  Defense  Fund.  If  you  were  ■  member  of  tbii  organization  I  did  [not]  notice 
[WLDF]  listed  on  your  questionnaire.  Please  explain. 

I  did  not  list  WLDF  (now  the  National  Partnership  for  Women  and  Families)  under 
Question  6  because  I  never  served  as  an  officer  or  director  of  the  organization.  I  did  not  list 
WLDF/  National  Partnership  under  Question  9  because  WLDF/National  Partnership  is  not  a  Bar 
Association  or  similar  organization.  I  did  not  list  WLDF/National  Partnership  under  Question  10 
because  that  question  asks  for  organizations  to  which  I  currently  belong,  and  in  recent  years,  my 
only  connection  to  WLDF/National  Partnership  has  been  to  make  some  financial  contributions. 
WLDF/National  Partnership  is  not  classified  by  the  IRS  as  a  membership  organization,  because 
contributors  simply  donate  money  but  have  no  other  role  in  the  organization,  including  its 
governance. 

As  noted  in  my  answer  to  your  first  set  of  questions,  during  the  late  1970's  I  participated 
in  a  committee  of  the  Women's  Legal  Defense  Fund,  and  worked  with  the  organization  in  filing 
two  Supreme  Court  briefs,  including  one,  in  Hisguierdo  v.  Hiaguierdn  for  a  bipartisan  group  of 
members  of  Congress  that  included  Representatives  Jim  Leach  and  MiUicent  Fenwick. 


2.  You  co-authored  the  union's  unsuccessful  brief  in  TWA  v.  Ftiyht  Attewdanti.  489 

U.S.  426  (1989).  Please  describe  and  explain  the  views  expressed  in  that  brief  and  whether 
you  still  believe  that  junior  employees  must  be  laid  off  after  a  strike  in  favor  of  more  senior 
striking  employees. 

(a)  Representing  the  Independent  Federation  of  Flight  Attendants  (IFFA),  I  was  co- 
author of  a  brief  in  the  Supreme  Court  concerning  the  rules  applicable  under  the  Railway  Labor 
Act  (RLA)  for  determining  the  active  workforce  after  a  strike,  (I  was  not  counsel  for  IFFA  in  the 
lower  courts.) 

The  Supreme  Court  had  previously  stated,  in  NLRB  v.  Mackav  Radio  &.  Teleprapb  Co.. 
304  U.S.  333  (1938).  that  under  the  National  Labor  Relations  Act  (NLRA)  employers  may  hire 
permanent  replacements  from  outside  in  order  to  operate  during  a  strike,  and  may  not 
discriminate  among  pre-strikc  employees  on  the  basis  of  their  union  activity  or  failure  to  engage 
in  union  activity  in  distributing  available  job  opportunities  after  a  strike  is  over.  In  NLRB  v  Erie 
Resistor.  373  U.S.  22 1  (1963),  the  Suprcme.Court  held  that  under  the  NLRA  an  employer  may 
not  grant  super-seniority  to  nonstrikers  persisting  into  the  post-strike  period  in  order  to  induce 
employees  not  to  strike,  because  of  the  likely  impact  upon  employees'  exercise  of  their  right  to 
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strike..  The  Court  had  never  decided  under  the  RLA  any  question  concerning  the  rights  of 
nonstrikers  (called  "crossovers"  in  the  TWA  v.  IFF  A  opinion),  strikers,  and  permanent 
replacements  after  a  strike.  Hie  Court  also  had  never  decided  under  the  NLRA  whether  a 
promise  to  retain  "crosnovers"  in  available  positions  after  a  strike  rather  than  strikers  is 
consistent  with  the  permission  to  hire  replacements  approved  in  Mackev.  or  impermissibly 
interferes  with  the  right  to  strike  in  a  manner  analogous  to  the  practice  held  invalid  in  £a£ 
Resistor. 

The  Eighth  Circuit  in  TWA  v.  TFFA  held  that  retaining  the  "crossovers"  rather  than  more 
senior  strikers  in  the  positions  remaining  after  the  retention  of  permanent  replacements  was 
discrimination  against  the  strikers,  and  impeimissible  under  the  RLA.    Our  task  as  advocates 
retained  for  purposes  of  the  Supreme  Court  case  after  certiorari  was  granted  was  to  develop 
arguments  supporting  the  Eighth  Circuit's  conclusion. 

The  issue  was  a  very  difficult  one  in  my  view.  The  "crossovers"  had  a  right  to  refrain 
from  participating  in  the  strike  co-equal  with  the  strikers'  right  to  strike,  so  that  any  rule 
regarding  retention  of  one  group  or  the  other  after  the  strike  was  likely  to  influence  the  exercise 
of  statutory  rights.  Our  argument  was  that  the  RLA  requires  the  use  of  a  neutral  rule,  not 
favoring  one  group  or  the  other,  and  that  because  the  RLA  evidences  a  special  concern  for 
continuity  in  the  bargaining  relationship  use  of  the  seniority  principles  that  govern  distribution  of 
job  opportunities  under  the  collective  bargaining  agreement  is  appropriate  in  the  fluid  job 
circumstances  of  flight  attendants. 

In  making  our  argument,  we  explicitly  did  not  rely  on  one  aspect  of  the  Eighth  Circuit's 
rationale,  based  on  the  contract's  union  security  provision,  because  we  believed  that  aspect  of  the 
court  of  appeals'  opinion  to  be  clearly  incorrect;  the  Supreme  Court  agreed  with  our  concession 
in  that  regard.  We  also  explicitly  confined  our  argument  to  the  Railway  Labor  Act,  discussing 
National  Labor  Relations  Act  precedents  only  to  demonstrate  that  the  "crossovcr"/semority  issue 
fell  somewhere  between  the  poles  ofMackav  on  the  one  hand  and  F.rie  Resistor  on  the  other,  and 
that  there  was  no  reason  to  decide  which  of  those  cases  would  govern  in  an  analogous  NLRA 
case  because  the  case  before  the  Court  involved  the  somewhat  different  provisions  of  the  RLA, 
The  Supreme  Court,  6-3,  reversed  the  Eighth  Circuit,  holding  that  the  RLA  did  not  invalidate 
TWA's  crossover  retention  policy. 

Cb)  My  role  in  writing  the  brief  in  TWA  v.  IFF  A  was  as  an  advocate.  I  did  not  make  the 
arguments  on  the  basis  of  my  personal  policy  or  legal  beliefs  or  assessments,    The  positions 
advanced  in  that  brief  represent  my  best  judgment,  and  those  of  my  colleagues,  about  the 
arguments  that  best  advanced  our  client's  interests  while  presenting  a  fair  reading  of  the 
applicable  precedents  and  statutes. 

Since  the  Supreme  Court  has  now  decided  the  legal  issues  in  TWA  v.  IFFA.  I  would  of 
course  no  longer  argue  otherwise  as  an  advocate.   If  confirmed  as  a  judge,  I  would  carefully 
follow  both  the  holding  and  reasoning  of  TWA  v.  IFFA  in  any  case  concerning  the  retention  of 
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striking  employees,  crossovers,  or  pennaneat  replacements. 

Fiirther,  as  a  judge,  my  role  would  be  entirely  different  from  my  role  as  an  advocate.  As  a 
judge,  my  task  would  be  to  consider  the  factual  and  legal  arguments  of  advocates  for  both  sides, 
and  then  come  to  a  neutral,  balanced  conclusion  on  the  basis  of  the  facts,  precedents,  statutes, 
and  constitutional  provisions  if  any.    In  doing  so,  I  would  expect,  as  many  lawyers  have  done  on 
becoming  judges,  to  reject  many  positions  I  have  advocated  on  behalf  of  clients. 

3.         WiU  your  Ions  advocacy  on  behalf  of  the  AFL-CIO-CIO  and  other  labor 
orgaDizationi  affect  your  ability  to  review  clainu  of  dissident  members  or  former  members 
on  the  aothority  of  labor  organizations  to  discipline  them  for  conduct  contrary  to  the 
interest  of  those  organizations,  such  as  working  during  strikes? 

No.  If  confirmed  I  will  not  be  influenced  by  the  interests  of  any  of  my  former  clients  in 
any  cases,  including  cases  concerning  union  discipline  of  members  or  former  members.    Rather, 
in  those  cases  as  in  all  others,  I  will  carefully  apply  precedent,  statutory  language,  and,  if 
applicable  (as  would  be  unusual  in  a  union  discipline  case)  constitutional  provisions  to  decide  the 
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BRIEF  FOR  THE  AMERICAN  FEDERATION  OF  LABOR 

AND  CONGRESS  OF  INDUSTRIAL  ORGANIZATIONS  AS 

AMICUS  CURIAE  IN  SUPPORT  OF  RESPONDENTS 


This  brief  amicus  curiae  is  filed  by  the  American  Fed- 
eration of  Labor  and  Congress  of  Industrial  Organiza- 
tions ("AFL-CIO"),  a  federation  of  90  national  and 
international  unions  with  a  total  membership  of  approxi- 
mately 14  million  working  men  and  women,  with  the 
consent  of  the  parties  as  provided  for  in  this  Court's 
Rules. 

INTRODUCTION  AND  SUMMARY  OF  ARGUMENT 

Without  exception,  so  far  as  we  are  aware,  labor  re- 
lations statutes  in  this  country  permit  employees  in  an 
appropriate  collective  bargaining  unit  to  choose — by  a 
majority  vote  in  a  democratic  election — a  labor  organiza- 
tion as  their  exclusive  representative  for  that  unit  that 
provides  collective-bargaining-related  services  to  more 
than  one  bargaining  unit,  and  that  sets  its  dues  in  a 
way  that  requires  the  represented  employees  in  all  the 
represented  units  to  pay  a  pro  rata  share  annually  of 
all  of  the  union's  chargeable  expenses  or  a  labor  organ- 
ization confined  to  the  employee's  own  unit. 

Petitioners  maintain,  inter  alia,  that  objecting  fee- 
payers  have  a  constitutional  right  to  opt  out  of  a  multi- 
bargaining  unit  economic  system  for  providing  collective- 
bargaining-related  services  chosen  by  the  unit  as  a  whole, 
and  to  insist,  instead,  upon  paying  an  agency  fee  that 
only  covers  such  collective-bargaining  related  services  as 
are  directly  rendered  to  the  particular  bargaining  unit 
in  which  the  fee  payers  work  within  a  particular  year.^ 


1  In  this  case,  the  Ferris  Faculty  Association-MEA-NEA  is  a 
local  labor  organization  affiliated  with  a  state  and  a  national  or- 
ganization, each  of  which  provides  collective-bargaining-related 
services  to  a  large  number  of  bargaining  units. 

In  other  instances,  a  local  labor  organization  may  itself  repre- 
sent two,  or  many,  bargaining  units.  Or  a  national  labor  organi- 
zation may  itself  be  the  bargaining  representative,  and  may  either 
operate  as  a  unitary  national  organization  or  be  split  into  local 
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Petitioners  are  wrong;  the  Constitution  no  more  enacts 
their  "direct  costing  by  bargaining  unit"  theory  (Brief 
for  Petitioners,  21)  than  Mr.  Herbert  Spencer's  Social 
Statics.  We  proceed  to  demonstrate  as  much  by  first  con- 
sidering the  economics  of  this  matter  and  by  then  turning 
to  the  First  Amendment  precedents.^ 

I.  As  the  result  of  thousands  of  representation-election 
determinations  by  millions  of  employees,  multiunit  labor 
organizations  that  set  their  dues  and  fees  on  a  cost-sharing 
basis  have  come  to  be  the  predominant  type  of  American 
trade  union,"  Such  organizations  provide  employees  in 
each  unit  with  access  to  greater  resources,  at  lower  cost, 
and  with  more  assurance  of  availability  when  needed.  A 
wide  variety  of  labor  organizations  in  both  the  public  and 
private  sectors  have  chosen  some  variant  of  the  multiunit 


orgainzation  for  certain  administrative  purposes.    See  pp.   16-19, 
infra. 

We  do  not  believe,  however,  that  the  difference  between  a  unit 
that  has  chosen  as  its  representative  a  local  union  affiliated  with 
a  national  union  and  a  unit  that  has  chosen  a  representative 
organized  on  another  of  these  multiunit  lines  is  sig-nificant  for 
present  purposes.  In  all  these  instances,  the  majority  of  employees 
has  chosen  an  organization  that  is  capable  of  generating  larger 
resources,  of  producing  economies  of  scale  and  of  risk-sharing 
across  bargaining  units,  and  presumably  has  made  the  choice  in 
part  because  of  those  capabilities. 

2  As  to  the  remaining  issues  raised  by  appellants,  the  AFL-CIO 
concurs  in  the  submissions  of  the  respondent  unions  and  the  other 
amid,  curiae  supporting  respondents  so  a<s  not  to  burden  the  Court 
with  redundant  argument. 

3  This  case  arises  in  the  public  emplojmient  context.  However,  the 
general  models  of  union  organization,  and  the  economic  principles 
and  valuing  considerations  underlying  those  models  are  in  large 
part  the  same  whether  the  covered  employees  work  in  the  public 
or  private  sector.  Nor,  to  the  extent  that  constitutional  considera- 
tions apply  at  all  to  private  sector  employees  (see  Communications 
Workers  v.  Beck,  487  U.S.  735,  761-762  (1988);  compare  Railvny 
Employes'  Depf.  v.  Hanson,  351  U.S.  225  (1956)),  do  those  consid- 
erations vary  fundamentally  depending  upon  the  public  or  private 
context.  Abnnd  v.  Detroit  Board  of  Education,  431  U.S.  209,  232 
(1977).  Consequently,  in  this  brief,  we  draw  upon  examples  from 
both  the  public  and  private  sectors. 
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cost-sharing  model,  adapting  the  model  to  the  particular 
circumstances  of  the  industry  in  which  the  union  oper- 
ates. Thus,  the  multiunit  method  of  providing  and  fi- 
nancing collective-bargaining-related  services  is  one 
"normally  or  reasonably  employed  to  implement  or  ef- 
fectuate the  duties  of  the  union  as  exclusive  representa- 
tive of  the  employees  in  the  bargaining  unit."  Ellis  v. 
Railway  Clerks,  466  U.S.  435,  448  (1984). 

Where  a  group  of  employees  chooses  a  multiunit  ap- 
proach to  providing  and  funding  collective-bargaining- 
related  services,  objecting  fee  payers  as  well  as  union 
members  share  in  the  distinct  added  economic  benefits  of 
that  approach:  The  efficiencies  of  integrating  the  pro- 
vision of  services  into  a  single  entity  and  the  risk-sharing 
benefits  provided  by  insurance  principles.  These  economic 
benefits  are  not  taken  into  account  in  petitioners'  "direct 
costing"  approach.  In  contrast,  Michigan  in  establishing 
its  public  employee  labor  relations  system  has  taken  these 
economic  benefits  into  account.  Michigan  has  done  so  by 
permitting  employees  to  elect  representation  by  unions 
organized  and  financed  in  whole  or  in  part  on  a  multi- 
unit/ cost-sharing  basis,  and  to  require  fee  payers  as  well 
as  union  members  to  be  charged  for  collective-bargaining- 
related  services  not  on  a  fee-for-direct-services-rendered- 
to  the  unit  basis,  but  on  a  uniform,  flat  fee  basis. 

The  state  has  done  so  because  such  a  system  advances 
the  interest  in  industrial  peace  and  does  so  in  a  way 
that  prevents  free  riding.  Pp.  4  to  19,  infra. 

II.  This  Court's  precedents  made  it  plain  that  the  Con- 
stitution permits  "the  legislative  enactment  of  'agency 
shop'  laws  ...  to  prevent  'free  riders' — those  who  receive 
the  benefit  of  union  negotiation  with  their  employers,  but 
who  do  not  choose  to  join  the  union  and  pay  dues — from 
avoiding  their  fair  share  of  the  cost  of  a  process  from 
which  they  benefit."    Keller  v.  State  Bar  of  California, 

U.S.  ,   110  S.Ct.  2228,   2235    (1990).    Having 

held  the  "agency  shop"  constitutional  as  a  general  matter, 
this  Court's  decisions  further  teach  that  the  question  to 
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be  answered  in  passing  on  the  constitutionality  of  one 
form  of  agency  shop  or  another  is  "whether  the  1 1  ex- 
penses I  at  issue)  involve  additional  interference  with 
First  Amendment  interests  of  objecting  employees,  and, 
if  so,  whether  they  are  nonetheless  adequately  supported 
by  a  governmental  interest."  Ellis  v.  Railway  Clerks, 
supra,  466  U.S.  at  456.  And  in  making  this  assessment, 
the  Court  has  expressly  recognized  that  "Itlhe  very  na- 
ture of  the  free  rider  problem  and  the  governmental  in- 
terest in  overcoming  it  require  that  the  union  have  a 
certain  flexibility  in  its  use  of  compelled  funds."  Id.  at 
456.  All  this  being  so,  Michigan's  conclusion  that  the 
agency  fee  should  be  based  on  a  multiunit  union's  total 
collective-bargaining-related  expenditures  is  plainly  con- 
stitutional. Pp.  20  to  30,  infra. 

ARGUMENT 

I.  MULTIUNIT  FINANCING  OF  COLLECTIVE-BAR- 
GAINING-RELATED  SERVICES  IS  A  METHOD 
COMMONLY  USED  BY  LABOR  ORGANIZATIONS, 
AND  ONE  WITH  A  DISTINCT  ADDED  ECONOMIC 
VALUE  NOT  FAIRLY  REFLECTED  IN  THE  DOL- 
LAR COST  OF  THE  DIRECT  SERVICES  PROVIDED 
TO  A  PARTICULAR  BARGAINING  UNIT  IN  A 
PARTICULAR  TIME  PERIOD. 

We  begin  our  examination  of  petitioners*  contention 
that  the  Constitution  requires  that  all  union  expenses  for 
collective-bargaining-related  activities  be  calculated  on  a 
bargaining-unit-by-bargaining-unit  basis  for  agency  fee 
purposes  by  considering  some  basic  economic  principles 
that  have  application  not  only  in  the  agency  fee  context 
but  in  many  other  analagous  areas. 

Petitioners  recognize,  as  they  must,  that  objecting  fee 
payers  in  a  particular  collective  bargaining  unit  can  con- 
stitutionally be  required  to  pay  for  such  collective- 
bargaining-ielated  services  as  are  directly  provided  to 
that  unit  by  the  union  chosen  to  be  the  exclusive  bargain- 
ing representative  by  a  majority  vote  of  the  unit  em- 
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ployees.    Abood  v.  Detroit  Board  of  Education^  431  U.S. 
209  (1977). 

The  bargaining  representative  in  this  instance  is  a 
local  union  affiliated  with  large  multiunit  state  and  na- 
tional unions,  the  Michigan  Education  Association 
(MEA)  and  the  National  Education  Association  (NEA). 
By  the  terms  of  the  affiliation,  MEA  and  NEA  provide 
certain  collective-bargaining-related  services  to  repre- 
sented employees  through  the  local  union. 

In  common  with  most  state  and  national  unions,  MEA's 
and  NEA's  basic  income  is  derived  from  per  capita  fees 
paid  by  the  employees  represented  by  all  their  affiliated 
local  unions.  MEA  and  NEA  aggregate  those  fees  for 
the  purpose  of  making  collective-bargaining-related  serv- 
ices available  to  all  their  local  affiliates.  Indeed,  the 
ability  to  amalgamate  resources  in  this  way  for  this 
purpose  has  been  one  of  the  primary  forces  propelling  the 
growth  of  national,  as  opposed  to  local,  labor  organiza- 
tions from  the  mid-nineteenth  century  on.* 

Petitioners  contend  that  it  is  unconstitutional  to  rely 
on  this  traditional  method  of  sharing  the  costs  of  collective- 
bargaining-related  activities  among  all  employees  repre- 
sented by  a  multiunit  union  in  calculating  the  agency  fee 
charged  to  objecting  employees.  According  to  petitioners 
the  Constitution  requires  "direct  costing  by  bargaining 
unit."  Brief  for  Petitioners  (Pet.  Br.)  21.  Under  the 
"direct  costing"  method,  an  objector's  fee  would  "only 
include  costs  which  an  exclusive  representative,  and  its 
affiliates,  incur  in  performing  its  statutory  duties  as  bar- 
gaining agent  for  the  dissenters'  unit  in  dealing  with 
their  employer  on  labor-management  issues."  Pet.  Br. 
19.  And  petitioners  would  have  it  that  the  traditional 
method  of  financing  collective-bargaining-related  activities 


*  See,  e.g.,  R.  Dulles  &  M.  Dubofsky,  Labor  in  America:  A  History 
84-85,  94-95,  143-145  (4th  ed.  1984)  ;  L.  Ulman.  The  Rise  of  the 
National.  Trade  Unions  176-89  (1966)  ;  WindmuUer,  Concentration 
Trends  in  Union  Structure,  35  Ind.  &  Lab.  Rel.  Rev.  43,  44-45 
(1981). 
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"chargfesl  the  nonmembers  for  those  activities  on  behalf 
of  persons  not  employed  in  their  bargaining  units.  .  .  ." 
Id.  at  18-19.  Indeed,  petitioners  base  their  constitutional 
objection  to  the  traditional  method  entirely  on  this  per- 
ception: "Coerced  subsidization  of  even  non-unit  bar- 
gaining adds  substantially  to  th[e]  interference  [with 
First  Amendment  rights],  because  the  labor  relations  of 
other  persons  'are  matters  of  public  concern,'  speech  and 
association  concerning  which  are  fully  protected  by  the 
first  amendment."   Id.  at  20  (emphasis  in  original). 

Petitioners  fundamentally  misstate  the  situation  by 
asserting  that  the  method  of  providing  and  funding  col- 
lective-bargaining-related services  at  issue  here  charges 
one  group  of  employees  for  "the  labor  relations  of  other 
persons."  The  proposition  that  groups  of  employees  would 
regularly  choose  m  form  of  union  representation  that  sys- 
tematically charges  them  for  someone  else's  collective  bar- 
gaining is  intuitively  unlikely.  Not  surprisingly,  that  is 
not  at  all  what  occurs. 

In  the  balance  of  this  section  we  show  that  by  choos- 
ing to  "operate  on  a  cost-sharing  basis"  (Pet.  App.  56a), 
employees  obtain  for  themselves  two  kinds  of  economic 
benefits  that  the  petitioners'  "direct  costing"  theory 
wholly  fails  to  take  into  account.  The  first  are  the  effi- 
ciencies achieved  by  assembling  and  maintaining  an  ex- 
pert staff  ready  and  able  to  serve  any  represented  bar- 
gaining unit  as  need  requires.  A  fee  that  "only  in- 
clude Is]  costs  .  .  .  incur  I  red]  ...  in  dealing  with  [the 
objector's]  employer"  (Pet.  Br.  19),  does  not  take  into 
account  the  benefits  and  costs  of  maintaining  the  union's 
collective  bargaining  apparatus.  Second,  the  availability  of 
the  union's  total  multiunit  resources  for  use  in  repre- 
senting a  particular  bargaining  unit  has  a  present  eco- 
nomic value — similar  to  that  of  insurance  coverage — even 
when  the  unit  is  not  presently  drawing  on  tho^e  re- 
sources. Again,  the  petitioners'  "direct  co  ting"  theory 
factors  out  any  "premium"  for  this  coverage. 
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In  short,  we  show  that  by  operating  on  the  traditional 
"cost-sharing  basis"  (Pet.  App.  56a),  NEA  and  MEA 
are  not  compelling  petitioners  to  pay  for  "the  labor  rela- 
tions of  other  persons"  (Pet.  Br.  20  (emphasis  in  origi- 
nal ) ) ,  but  rather  are  providing  each  represented  bargain- 
ing unit,  including  the  petitioners'  unit,  with  two  dis- 
tinct, economically  valuable  benefits  that  are  fairly  taken 
account  of  by  charging  each  fee  payer  a  pro  rata  share 
of  the  unions'  total  collective-bargaining-related  costs  and 
that  are  simply  ignored  by  petitioners'  "direct  costing" 
theory.'^ 

"  Since  petitioners'  fundamental  submission  is  that  objecting  fee 
payers  can  insist  upon  contributing  only  to  those  collective- 
barpraininir-related  expenses  actually  incurred  in  the  "bargaining 
unit"  in  which  the  fee  payer  works  in  a  piven  year,  the  concept  of 
the  "unit"  for  collective  bargaining  purposes  bears  some  examina- 
tion. 

As  a  general  matter,  the  "unit"  is  simply  the  group  of  employees 
for  whom  negotiations  are  conducted,  and  who  are  covered  by  the 
resulting  collective  bargaining  agreement.  The  size  and  scope  of 
the  "unit"  is,  under  most  labor  raclations  statutes,  determined 
according  to  a  combination  of  flexible  factors;  consequently,  there 
can  be  a  number  of  different  possible  "appropriate"  units  for  a 
given  group  of  employees.  See  Morand  Bros.  Beverage  Co.,  91 
NLRB  409,  418  (1950). 

Thus,  under  the  National  Labor  Relaitons  Act,  a  "unit"  for 
collective  bargaining  purposes  can  be  a  subgroup  of  employees 
in  a  particular  pinnt  of  a  particular  employer,  all  the  employees  of 
that  plant,  a  craft  or  departmental  group  on  a  multiplant,  single 
employer  basis,  a  craft  group  on  a  multiemployer,  regional  basis, 
or  a  regional  or  nationwide  single  employer  group,  including  all 
employees  of  that  employer  or  a  subgroup  organized  cither  by 
department  or  by  craft.  See  g-cnerally  R.  Gorman,  Labor  Low,  66- 
02  (1976).  The  precise  choice  is  governed  in  part  by  the  Na- 
tional Labor  Relations  Board's  standards  for  different  industrie.s, 
and  in  part  by  the  choice  of  the  employees  and,  to  some  extent, 
the  employers  involved.  Gorman,  supra,  68-74. 

The  same  variety  obtains  in  the  public  sector.  For  example, 
while  the  particular  unit  in  this  case  covers  only  a  single  campus 
of  Michigan's  public  higher  education  system,  in  other  instances 
all  the  campuses  of  a  higher  education  in.stitution  statewide  have 
been  determined  to  comprise  a  single  unit.    See  Minnesota  State 
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A.  Economies  Achieved  Through  Aggrerjation  of  Re- 
sources: By  aggregating  fees  from  many  bargaining 
units,  MEA  and  NEA,  like  other  state  and  national 
unions,  are  able  to  assemble  and  maintain  a  specialized 
and  experienced  staff  that  the  typical  local  union  could 
not  afford  to  assemble  on  its  own. 

For  example,  while  the  average  bargaining  unit  of  com- 
munity college  employees  would  not  have  the  wherewithal 
to  support  an  in-house  economic  analysis  staff — familiar 
with  the  economics  of  public  education  generally  and  pub- 
lic higher  education  particularly,  as  well  as  with  the  ap- 
plicable laws  and  current  collective  bargaining  situation — 
MEA  and  NEA  can  and  do  maintain  such  staffs.  As  a 
result,  the  employees  in  any  MEA-NEA  bargaining  unit 
have  available  to  them,  at  no  extra  cost,  the  services  of 
that  staff  should  a  nr^  ^  for  economic  analysis  occur.  In 
addition,  unit  employees  benefit  from  research  conducted 
by  such  analysts  on  a  state  or  nationwide  basis,  research 
that  no  individual  unit  could  afford  to  finance. 

State  and  national  unions,  in  other  words,  are  the  pri- 
mary means  for  providing  the  "lawyers,  expert  negotia- 
tors, economists,  and  research  staff,  as  well  as  general 
administrative  personnel"  necessary  to  effectively  repre- 
sent employees  working  for  sophisticated  employers  func- 
tioning in  a  complex  national  or  international  economy. 
Abood  V.  Detroit  Board  of  Education,  supra,  431  U.S. 
at  221.  For  it  has  proved  beyond  the  financial  capacity 
of  the  employees  in  most  bargaining  units  and  in  most 
local  unions  to  develop  and  maintain  such  expert  staffs. 


Board  for  Community  Colleges  v.  Knight,  465  U.S.  271,  276  n.2 
(1984)  (all  community  colleges  in  Minnesota,  by  statute,  comprise 
a  single  bargaining  unit). 

What  this  variety  means,  for  present  purposes,  is  that  the  num- 
ber, identity  and  diversity  of  interests  of  employees  who  are  in  a 
given  unit,  and  who,  even  under  petitioners'  theory,  would  be 
obliged  to  share  equally  in  the  costs  of  providing  collective- 
bargaining-relatcd  services  is,  from  a  constitutional  point  of  view 
and  the  point  of  view  of  an  individual  objecting  fee  payer,  in 
large  part  a  fortuity. 
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See  D.  Bok  &  J.  Dunlop,  Labor  &  the  American  Com- 
munity, 153-54  (1970). 

Moreover,  even  if  an  individual  bargaining  unit  had 
the  resources  to  do  so,  the  unit  ordinarily  has  no  need  for 
a  permanent  professional  collective  bargaining  staff,  for 
example,  since  collective  bargaining  agreements  typically 
last  for  several  years.  See,  e.g.,  General  Cable  Corp.  139 
NLRB  1123,  1127  (1962)  (under  the  NLRA,  three-year 
collective  bargaining  agreements  are  the  norm.)  Simi- 
larly, while  a  unit  may  upon  occasion  become  involved  in 
a  major  lawsuit  regarding  the  interpretation  of  its  col- 
lective bargaining  agreement,  such  litigation  is  relatively 
rare,  and  would  not  justify  the  hiring  of  a  full-time 
staff  attorney. 

If  such  expert  personnel  could  not  be  continuously  em- 
ployed on  a  statewide  or  nationwide  basis — shifting 
their  attention  from  bargaining  unit  to  bargaining  unit 
as  issues  requiring  their  attention  arise — then  the  only — 
and  highly  disadvantageous — option  would  be  to  retain 
consultants  on  an  as-needed  basis.  That  option  entails 
substantial  costs. 

First,  it  is  improbable  that  consultants  with  the  neces- 
sary training  and^  experience  would  be  available  on  a  con- 
tract basis  when  needed.  Second,  the  transaction  costs 
involved  in  locating  and  retaining  the  best  available  con- 
sultants would  be  considerable.  Third,  engaging  consult- 
ants in  this  manner  is  likely  to  be  more  expensive  than 
employing  staff  experts  because  continuous  employment 
offers  a  measure  of  financial  security  in  exchange  for 
lower  hourly  recompense.  Finally,  and  perhaps  most  im- 
portantly, the  intermittent  use  of  outside  consultants  al- 
most certainly  will  not  be  as  effective,  for  the  consultants 
will  not  have  the  opportunity  to  develop  expertise  on  the 
particular  problems  that  face  the  particular  employees. 

The  special  advantages  of  efficiency  and  effectiveness 
derived  from  aggregating  union  resources  and  making 
staff  experts  available  at  no  additional  cost  on  an  as- 
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needed  basis  are  recognized  in  an  extensive  economic 
literature  on  the  reasons  business  organizations — faced 
with  similar  practical  problems  of  operating  in  a  com- 
plex environment — choose  the  similar  solution  of  vertical 
integration  into  the  firm. 

In  essence  the  economic  learning  is  that  it  is  more  effi- 
cient to  employ  staff  members  than  to  contract  for  their 
services  where  the  services  required  are  "highly  specific 
to  the  transaction,  there  is  a  high  degree  of  uncertainty 
involved  and,  to  justify  the  costs  of  setting  up  a  system 
of  internal  organization,  the  transaction  recurs  fre- 
quently." S.  Davis,  "Vertical  Integration,"  in  R.  Clarke 
&  T.  McGuinness,  eds.,  The  Economics  of  the  Firm 
(Clarke  &  McGuinness)  87  (1987).  See  0.  Williamson, 
Markets  and  Hierarchies,  20-31  (1975). 

There  are,  most  importantly,  significant  savings  in 
transaction  costs  if  the  organization  is  not  repeatedly  re- 
quired to  locate  experts  and  negotiate  for  their  services. 
See  Sawyer,  The  Economics  of  Industries  and  Firms  201 
(1985)  ("These  [transaction]  costs  would  include  the 
time  and  financial  costs  of  discovering  a  supply,  finding 
out  the  price  and  the  nature  of  the  goods  or  services 
which  the  seller  has  to  offer,  and  the  difficulties  of  en- 
suring that  the  goods  or  services  are  of  the  type  and 
quality  required.") 

As  the  economic  literature  also  points  out,  another 
factor  making  vertical  integration  more  efficient  than 
employing  outside  consultants  as  needed  is  that  staff 
experts,  by  working  repeatedly  on  a  recurrent  set  of 
problems  arising  in  a  particular  industry  or  employment 
context  (in  this  case,  public  education),  gain  knowledge 
that  substantially  lowers  the  cost,  and  increases  the 
quality,  of  their  work  over  time.'   If  the  expert  is  work- 


•  That  is  why,  for  example,  clients  seek  lawyers  who  specialize 
in  a  very  specific  area  of  practice,  such  as  wills  and  estates  or 
admiralty. 
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ing  for  an  organization,  that  knowledge  becomes  an  or- 
ganizational asset  for  as  long  as  the  expert  is  employed. 
If,  however,  the  expert  provides  services  only  as  an  inde- 
pendent contractor,  the  knowledge  remains  the  experVa 
asset,  that  can  be  used  to  his  or  her  advantage  in  rene- 
gotiating the  consulting  contract.  See  McGuinness,  "Mar- 
kets and  Managerial  Hierarchies,"  in  Clarke  &  McGuin- 
ness, supra,  46-47. 

Thus,  in  labor  organizations  as  in  businesses,  so  long 
as  a  "transaction  recurs  frequently"  and  is  "highly 
specific"  to  a  particular  situation  (Davis,  "Vertical 
Integration,"  in  Clarke  &  McGuinness,  supra,  at  87), 
providing  services  from  within  the  organization  is  likely 
to  be  more  efficient  and  effective  than  seeking  out  inde- 
pendent contractors  on  an  intermittent  basis.  And,  as  we 
have  emphasized,  the  required  condition  of  frequency  is 
not  likely  to  prevail  on  a  local  bargaining  unit  basis,  but 
will  prevail  only  if  costs  can  be  aggregated  over  a  suffi- 
cient number  of  local  units. 

B.  Assurance  of  Adequate  Resources  to  Meet  Extraor- 
dinary Demands:  A  distinct  but  closely-related  advan- 
tage of  providing  certain  collective-bargaining-related 
services  on  a  statewide,  nationwide,  or  other  multiunit 
basis  is  that  the  union  is  able  to  provide  employees  in 
each  unit  with  an  assurance  that  an  extraordinary  cost 
incurred  in  that  unit  in  any  given  year  will  be  covered. 
The  applicable  principle  is  the  one  upon  which  any  insur- 
ance system  operates:  Such  a  system  assumes  that  while 
each  unit  faces  a  risk  of  catastrophic  costs  in  a  given 
time  period,  only  a  small  percentage  of  the  units  will 
actually  incur  such  a  cost.  Each  unit  is  nonetheless  willing 
to  pay  a  pro  rata  share  of  the  probable  catastrophic  cost 
to  the  group  as  a  whole  (a  "premium"),  so  that  if  the 
event  insured  against  occurs  in  the  unit,  the  unit's  finan- 
cial exposure  will  be  limited  to  the  amount  of  the 
premium.^ 


'  Somewhat  similarly,  businerfcs  often  pool  the  risk  of  business 
failure  through  conglomerate  mergers.    By  linking    together  the 
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Risk-sharing  is  as  economically  rational  in  the  col- 
lective bargaining  context  as  elsewhere:  In  buying  in- 
surance, an  economic  unit  is  purchasing  the  assurance 
that  the  unit  will  be  able  to  meet  unusually  high  costs, 
should  such  costs  eventuate.  That  assurance  obviates 
the  need  to  place  a  substantial  share  of  present  income 
in  a  holding  account  in  order  to  protect  against  the  risk; 
allows  rational  economic  planning;  and  induces  third 
persons  with  whom  the  insured  deals  to  proceed  on  the 
understanding  that  the  costs  will  be  covered  if  incurred.* 

The  essence  of  the  matter  is  this:  Carrying  insurance 
has  present  economic  value  even  if  the  risk  insured 
against  never  occurs.  That  is  why  individuals  who  buy 
term  life  insurance  have  not  thrown  away  their  money 
if,  as  usually  occurs,  they  do  not  die  during  the  period 
of  coverage. 

By  a  parity  of  reasoning,  by  choosing  to  be  repre- 
sented by  a  national  union  that  funds  its  collective- 
bargaining-related  activities  on   an  aggregate  national 


economic  fortunes  of  companies  in  diverse  lines  of  endeavor,  a 
corporation  is  able  to  reduce  the  risk  that  catastrophic  losses  of 
one  company  in  a  given  year  will  force  that  company  into  bank- 
ruptcy : 

If  we  assume  that   in  any  given  year    (or  run  of  years) 
there  exists  for  each  individual  firm  some  positive  probability 
of  suffering  losses  large  enough  to  induce  financial  failure,  it 
can  be   readily  shown  that  the  joint  probability  of  such  an 
event  is  reduced  by  a  conglomerate  merger.   Clearly,  the  possi- 
bility that  the  critical  level  of  losses  will  occur  simultaneously 
for  each  of  the  component  companies  making  up  the  merger  is 
less  (and  often  very  much  less)  than  the  individual  probabili- 
ties.   [Levy  &  Samat,  Diversification,  Portfolio  Analysis  and 
the  Uneasy  Case  for  Conglomerate  Mergers,  25  The  Journal 
of  Finance  795,  801  (1970).] 
See  also,  e.g.,  Lewellen,  A  Pure  Financial  Rationale  for  the  Con- 
glomerate Merger,  26  The  Journal  of  Finance  521  (1971) ;  Higgins 
&  Schall,  Corporate  Bankruptcy  and  Conglomerate  Merger,  30  The 
Journal  of  Finance  93  (1975). 

•  For  example,  many  states  require  that  each  driver  carry  lia- 
bility insurance,  in  order  to  protect  those  whom  a  driver  may 
injure  against  the  driver's  financial  insolvency. 
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basis,  a  bargaining  unit  assures  itself,  at  a  reasonable 
periodic  cost,  against  the  possibility  that  in  a  given  year 
(for  example,  a  year  in  which  the  unit  is  negotiating  a 
new  collective  bargaining  agreement),  its  costs  will  be 
so  large  that  the  unit  could  not,  as  a  practical  matter, 
raise  the  necessary  funds  by  itself. 

That  assurance  has  value  not  only  in  years  in  which 
very  large  costs  are  incurred,  but  at  all  times,  and 
even  if  the  costs  are  never  incurred:  For  one  thing,  the 
unit  employees  need  not  cut  back  on  such  services  as 
grievance  and  arbitration  assistance  to  individual  em- 
ployees in  order  to  save  for  years  in  which  unit-wide 
costs  are  likely  to  be  extremely  high,  such  as  those  in 
which  agreements  are  negotiated.  For  a  second,  the 
assurance  that  the  unit  can  call  on  such  resources  has 
the  added  economic  value  that  any  third  party  dealing 
with  the  unit — ^most  importantly,  in  this  instance,  the  em- 
ployer— will  be  on  notice  that  the  resources  are  available, 
and  will  take  account  of  that  fact  in  his  own  economic 
behavior." 

C.  Analogous  Economic  Models:  As  the  foregoing  sug- 
gests, and  contrary  to  petitioners'  proclamation  that 
"[i]n  the  free  market  no  one  who  provides  services  would 
be  in  business  long  if  he  charged  all  customers  the  same 
average  fee  for  different  services"  (Pet.  Br.  24),  the 
general  method  of  providing  and  funding  services  used 
by  multiunit  state  and  national  unions  is  in  no  way 
unique  in  our  economy.  Rather,  many  other  organiza- 
tions provide  and  price  specialized  services  on  an  average 


•  Strike  funds,  prevalent  in  private  sector  national  unions,  are 
an  excellent  example,  although  far  from  the  only  one,  of  this  risk- 
sharing  phenomena:  Strike  benefits  obviously  cannot  be  drawn 
from  the  employees  in  the  bargaining  unit  that  is  currently  on 
strike.  Strikes  mvst,  therefore,  be  financed  either  by  the  accumula- 
tion of  funds  by  a  single  unit  for  use  in  the  future  or,  much  more 
prevalently,  by  the  accumulation  of  funds  on  a  multiunit  basis. 
Ulman,  The  Rise  of  the  National  Union,  supra,  176.  In  either 
case,  given  the  turnover  of  employees  within  an  individual  unit, 
the  employees  funding  the  strike  are,  in  the  short  run,  different 
from  the  employees  directly  benefitting  from  those  funds. 
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cost,  or  risk-sharing,  basis  in  preference  to  a  fee-for- 
direct-services-rendered  basis. 

Service  contracts  for  computers  and  copiers,  prepaid 
legal  services  plans,  homeowners*  warranty  programs 
covering  electrical,  plumbing,  heating,  and  similar  sys- 
tems, and  extended  warranties  on  automobiles  are  only 
a  few  of  the  situations  in  which  consumers  pay  a  flat  fee 
for  the  right  to  call  upon  expert  services  in  the  future 
should  the  need  arise,  and  in  which  the  economic  value  of 
that  promise  cannot  be  measured  by  retrospectively  trac- 
ing the  actual  use  made  of  that  available  service  by  a 
certain  consumer  in  a  certain  year. 

Health  maintenance  organizations  ("HMOs"),  because 
of  their  internal  complexity  and  the  extent  to  which  the 
organization  provides  both  an  "insurance"  benefit  and 
an  "aggregation  of  resources-efficiency  benefit,"  provide 
a  particularly  close  analogy.  These  organizations  "pro- 
vide []  a  wide  range  of  health  care  services  to  a  defined, 
enrolled  population  for  a  predetermined,  prepaid  pre- 
mium ....  unrelated  to  the  actual  number  of  services 
utilized  by  an  enrollee  in  a  particular  time  period."  S. 
Rep.  No.  93-129  on  the  Health  Maintenance  Act  of  1973, 
93  Cong.,  1st  Sess.,  2  (1973). 

By  so  doing,  the  HMO  provides  this  range  of  health 
services  at  a  per-unit  cost  "as  much  as  one-fourth  to  one- 
third  lower  than  traditional  care  in  some  parts  of  this 
country."  /rf.'"  In  addition,  the  HMO  approach  allows 
for  a  more  rational  integration  of  the  services  provided; 
permits  extensive  services  to  be  provided   in  areas  that 


'<*  The  reasons  why  individual  medical  personnel  may  charjfe 
more  than  the  cost  to  the  HMO  of  providinj?  the  same  health  service 
have  nothinj?  to  do  with  overreach imr.  Doctors  and  other  medi- 
cal personnel  operating  in  small  units,  like  consultants  hired  inter- 
mittently by  single-unit  unions,  are  likely  to  incur  larger  per  capita 
overhead  costs,  including  rent,  support  personnel,  equipment,  and 
so  on.  In  addition,  personnel  employed  by  an  HMO,  like  personnel 
employed  by  a  national  union,  have  a  .security  of  employment  not 
available  to  those  providing  service  on  a  fee  basis;  their  salary  will 
tend  to  reflect  this  increased  security. 
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cannot  support  a  broad  range  of  medical  care  as  tradi- 
tionally structured;  and  provides  the  assurance  that  even 
catastrophic  costs  will  be  covered  if  incurred.    Id. 

While  it  continues  to  be  true  that  many  individuals 
nonetheless  prefer  to  obtain  medical  services  on  a  fee- 
for-service  basis,  millions  of  people  have  made  the  per- 
fectly rational  economic  decision  to  procure  their  health 
services  through  advance,  "pro  rata  funding  of  a  delivery 
system  by  many  individuals."  Indeed,  national  health 
policy  explicitly  supports  and  encourages  the  availability 
of  this  means  of  procuring  and  funding  health  services. 
Health  Maintenance  Act  of  1973,  42  U.S.C.  §  300e  et  seq. 

Thus,  the  wide  variety  of  situations  in  which  consumers 
are  offered,  and  choose,  prepaid  access  to  expert  services 
rather  than  fee-for-service  access  to  those  services,  sup- 
port the  conclusion  that  charging  objecting  fee  payers  as 
well  as  union  members  for  a  pro  rata  share  of  a  multi- 
unit  union's  collective-bargaining-related  activities  is  a 
method  for  financing  such  activities  "normally  or  reason- 
ably employed  to  implement  or  effectuate  the  duties  of  the 
union  as  exclusive  representative  of  the  employees  in  the 
bargaining  unit."  Ellis  v.  Railway  Clerks,  466  U.S.  435, 
448   (1984).    As  Ellis  teaches,  while  Congress  and  the 


**  Even  the  individuals  who  do  not  join  HMOs,  of  course,  pur- 
chase health  insurance  when  possible  to  cover  the  cost  of  those 
services.  Thus,  the  choice  between  an  HMO  and  traditional  fee- 
for-service  health  care  is  really  a  choice  between  delivery  systems, 
and  not  one  between  per  unit-costing  and  cost  sharinjr  over  many 
units.  The  situation  is  further  complicated  by  the  fact  that  in 
many  places  of  employment,  participation  in  a  group  health  plan 
is  mandatory  rather  than  permissive.  (The  reason  for  this  manda- 
tory requirement  is  that  if  lower  risk  individuals  cannot  opt  out, 
group  insurance  can  be  provided  at  a  lower  per  capita  cost  than 
individual  insurance.) 

In  other  words,  the  health  care  system  in  this  country  is  funded 
for  the  most  part  through  the  very  cost-sharing  principles  that 
appellants  claim  are  unconstitutional  in  this  instance.  We  have 
chosen  the  HMO  example  in  the  text  only  because  it  is  an  even 
closer  analogy  to  national  unions  than  an  ordinary  health  insurance 
scheme  in  that,  through  group  action,  HMO's  provide  economic 
advantages  in  addition  to  insurance  against  risk. 
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state  legislatures  are  under  no  constitutional  compulsion 
to  accept  the  "normal"  method  of  financing  union  repre- 
sentation, where  the  legislature  chooses  to  do  so  to  further 
the  governmental  interest  in  industrial  peace,  the  Con- 
sititution  is  not  an  impediment  to  that  decision.  Id.  at 
455-456. 

D.  "Normal'*  Union  Practices :  We  briefly  consider  the 
ways  in  which  three  specific  unions  provide  and  fund 
collective  bargaining  services  to  represented  units.  The 
three  examples  we  discuss  confirm  that,  while  the  range 
of  possible  relationships  between  bargaining  units  and 
levels  of  union  organization  is  as  wide  as  the  range  of 
job  markets  and  employment  settings  in  which  people 
work,  each  variation  "reasonably"  reflects  the  structure 
of  the  particular  industry  in  which  the  union  operates, 
and  each  "normally"  provides  for  a  mixture  of  single 
unit  and  multiunit  provision  and  funding  of  collective- 
bargaining-related  services.  This  range  of  possibilities  is 
reflected  in  the  factual  settings  of  this  Court's  most  recent 
objecting  fee  payer  decisions. 

(i)  The  most  recent  of  these  decisions,  Communica- 
tions Workers  v.  Beck,  487  U.S.  735  (1988),  arose  out  of 
bargaining  units  at  the  American  Telephone  and  Tele- 
graph Company  ("AT&T")  and  the  former  AT«S;T  sub- 
sidiaiy  Chesapeake  and  Potomac  Telephone  Company  of 
Maryland  ("C  &  P  Telephone").  The  exclusive  represent- 
ative in  Beck  was  the  Communications  Workers  of 
America    ("CWA"),   a   national  labor  organization. 

CWA  itself  represents  over  700  bargaining  units  of 
widely  varying  sizes  in  the  communications  industry 
alone;  signs  the  applicable  collective  bargaining  agree- 
ments; and  has  overall  responsibility  for  administering 
those  agreements  through  its  central  and  regional  staffs, 
including  complete  responsibility  for  handling  gi'ievances 
at  the  highest  steps  of  the  contractual  procedures. '-' 


'■'  With  lespect  to  the  employers  involved  in  Beck,  there  are 
several  national  AT&T  bargaining  units,  each  covering  a  different 
aspect  of  AT&T's   operations,   such  as  sales,   manufacturing,   in- 
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In  addition,  there  are  over  a  thousand  local  unions 
affiliated  with  the  CWA.  Those  locals  typically  aid  CWA 
in  fulfilling  its  collective-bargaining-related  activities  by 
participating  in  the  formulation  of  bargaining  demands 
and  in  enforcing  agreements  at  the  lower  levels  of  the 
grievance  procedure.  Many  CWA  locals  represent  em- 
ployees in  more  than  one  bargaining  unit. 

The  structure  of  the  CWA  and  of  the  bargaining  units 
CWA  represents  reflect  the  organization  of  the  telephone 
industry:  The  telephone  companies  providing  local  serv- 
ice are  generally  organized  along  state  lines,  and  given 
the  highly  integrated  nature  of  their  operations,  employ- 
ees have  been  generally  required  to  organize  on  a  com- 
pany-wide basis  to  secure  NLRB  certification.  See,  e.g., 
New  England  Telephone  &  Telegraph  Co.,  90  NLRB 
639  (1950).  And,  of  course,  AT&T  until  quite  recently 
held  a  virtual  national  monopoly  in  the  industry. 

(ii)  The  situation  of  the  Chicago  Teachers  Union 
("CTU"),  the  defendant  in  Teachers  Union  v.  Hudson, 
475  U.S.  292  (1986),  is  at  the  opposite  extreme  from 
that  of  the  CWA:  The  CTU  represents  a  single  bargain- 
ing unit  in  the  Chicago  city  school  system.  Within  that 
unit  are  various  groupings  of  professional,  para-profes- 
sional and  non-professional  employees,  each  of  which 
could  have  formed  a  separate  bargaining  unit  under 
III.  Rev.  Stat.  Ch.  48,  H  1707,  §  7. 


atallation,  and  research.  The  various  national  collective  bargaining 
agreements  between  CWA  and  AT&T  have  common  terms,  and  all 
are  negotiated  at  once  in  a  two-tiered  discussion:  The  highest 
officers  of  CWA  and  the  highest  labor  relations  officials  of  AT&T 
engage  in  national  bargaining  to  set  the  general  economic  terms 
of  the  agreements  while,  simultaneously,  other  representatives  for 
the  union  and  the  employer  hammer  out  the  actual  terms  of  the 
unit  by  unit  collective  bargaining  agreements. 

C&P  Telephone  is  comprised  of  four  dilTcrent  companies — one 
for  pach  of  the  States  of  Maryland,  Virginia  and  West  Virginia 
and  the  District  of  Columbia.  The  agreement  covering  these  four 
employers  is  negotiated  in  joint  discussions  between  the  CWA  and 
the  four  C&P  Telephone  companies. 
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The  CTU,  however,  meets  certain  of  its  collective  bar- 
gaining-related responsibilities  by  drawing  on  its  affili- 
ates, the  Illinois  Federation  of  Teachers  ("IFT"i  and 
the  American  Federation  of  Teachers  ("AFT").  The 
IFT  has  some  140  local  affiliates,  and  the  AFT  has  over 
2,000  local  affiliates,  some  of  which  represent  more  than 
one  bargaining  unit. 

As  with  the  CWA,  the  CTU's  structure  reflects  the 
nature  of  the  employer  with  which  the  union  bargains: 
The  Chicago  school  system  is  a  large  employer  centered 
in  one  location.  Against  that  background,  it  makes  sense 
for  a  local  organization  to  have  relatively  more  direct 
bargaining  responsibility  than  the  state  or  national  or- 
ganizations. However,  just  as  is  the  case  with  the  re- 
spondent Ferris  Faculty  Association,  the  employees  who 
chose  the  CTU  found  it  desirable  to  be  represented  by  a 
local  union  that  could  draw  on  the  resources  of  affiliated 
state-wide  and  nation-wide  unions. 

(iii)  Our  final  example  is  the  Transportation-Commu- 
nications International  Union  ("TCIU"),  formerly  the 
Brotherhood  of  Railway  and  Airline  Clerks  ("BRAC"). 
the  defendant  in  Ellis  v.  Railway  Clerks,  466  U.S.  435 
(1984).  The  Railway  Labor  Act,  which  governs  the  in- 
.dustries  in  which  TCIU  most  commonly  operates,  man- 
dates single  employer-wide  craft  or  class  bargaining 
units.  45  U.S.C.  §  152,  Ninth.  Thus,  the  bargaining  unit 
out  of  which  Ellis  arose  encompassed  the  entire  passen- 
ger sei-vice  craft  at  Western  Airlines. 

The  TCIU  (then  BRAC)  was  the  recognized  repre- 
sentative of  this  system-wide  unit,  and  chartered  System 
Board  No.  451  as  an  intermediate  body  whose  primary 
responsibility  was  serving  the  Western  Airlines  unit. 
That  International  also  chartered  a  number  of  locals  to 
represent  Western  Airlines  employees  at  various  work 
sites.  Operating  generally  in  this  manner,  the  TCIU, 
either  alone  or  jointly  with  its  various  system  boards,  is 
the  representative  of  some  750  large  and  small  craft- 
oriented  bargaining  units. 
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Aeain,  it  is  the  nature  of  the  industry  that  deter- 
mined the  economic  and  structural  relationship  between 
the  bargaining  unit  configuration  and  the  structure  of 
the  union  representing  each  unit:  The  nature  of  the 
railroad  and  airline  industries,  as  reflected  in  the  RLA 
itself,  requires  centralized  collective  bargaining.  The  em- 
nlovees  at  Western  Airlines  initially  decided  that  this 
j'ole  could  be  best  filled  by  a  labor  organization  that  rep- 
resented employees  in  many  such  system-wide  units,  and 
chose  the  TCIU  to  perform  that  function  (and  later  de- 
termined that  a  single  unit  Western  Airlines  union  would 
be  preferable). 

Despite  their  wide  variety  and  complexity,  all  three  of 
these  national  unions  have  been  organized  on  a  multi- 
level basis,  and  all  three  provide  collective-bargaining- 
related  services  in  part  through  a  multiunit  system  fi- 
nanced by  pro  rata  payments  from  union  members  and 
fee  payers."  Thus,  these  examples  confirm  that  provid- 
ing some  or  all  collective-bargaining-related  services 
through  a  multiunit  union  able  to  provide  each  unit  with 
access  to  greater  and  more  diverse  resources,  at  a  lower 
cost  and  with  assurance  of  availability  at  times  of  crisis, 
is  a  method  for  providing  those  services  "normally  or 
reasonably  employed  to  implement  or  effectuate  the 
duties  of  the  union  as  exclusive  representative  of  the 
emjiloyees  in  the  bargaining  unit."  Ellis  v.  Railway 
Clerks,  supra,  466  U.S.  at  448." 

'^  At  the  same  time,  these  examples  indicate  that  funding  such 
sorvicos  on  a  single  unit  basis  no  less  than  a  multiunit  basis  can  be 
•*nid  to  result  in  an  objecting  fee  payer  being  required  to  finance 
spniccs  for  individuals  whose  economic  interests  may  diverge 
from  his  own:  The  CWA  units  encompass  diverse  geographical 
aroas,  and  sometimes  more  than  one  employer;  the  CTU  unit  is 
»?popraphically  limited,  but  occupationally  diverse,  including  both 
professionals  and  non-professionals ;  and  the  TCIU  units  are  occupa- 
tionally limited  but  geographically  dispersed. 

*  So  that  we  are  not  misunderstood,  we  note  that,  since  petitioners 

do  not  take  issue  with  the  proposition  that  collective-bargaining- 

rolatod  activities  are  chargeable  to  objecting  fee  payers,  in  theory 

n^^  "direct  costing"  advocated  by  the  petitioners  should  only  affect 
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II.  REQUIRING  OBJECTING  FEE  PAYERS  TO  PAY 
THEIR  PRO  RATA  SHARE  OF  A  UNION'S  MULTI- 
UNIT  SYSTEM  FOR  FUNDING  COLLECTIVE- 
BARGAINING-RELATED  EXPENDITURES  IS  CON- 
STITUTIONAL 

We  now  return  to  petitioners'  legal  contention  in  this 
case:  that  objecting  fee  payers  have  a  constitutional 
right  to  opt  out  of  fair  and  equal  participation  in  the 
multiunit/cost-sharing  system  for  providing  collective 
bargaining-related  services  chosen  by  the  majority  of 
the  unit  in  which  the  fee  payers  work,  and  to  fund 
those  services  instead  as  if  the  services  were  provided  on 
a  single  unit,  fee-for-direct-services-rendered  basis.  We 
show  that  permitting  objecting  fee  payers  to  choose  for 
themselves  a  fundamentally  different  method  of  funding 
collective-bargaining-related  services  than  that  selected 
by  the  majority  of  employees  in  the  unit  would  produce 
precisely  the  economic  free-riding  the  agency  fee  system 
is  designed  to  prevent  and  would  do  so  without  serving 
any  First  Amendment  values  whatever. 


the  way  collective  bargaining  costs  are  divided  among  objecting  fee 
payers,  both  over  time  and  from  unit  to  unit.  See  Pet.  Br.  23  n.i? 
(suggesting  that  statutes  could  be  amended  to  allow  agency  fees 
to  exceed  dues). 

Assuming  that  the  following  conditions  are  satisfied,  "direct  cost- 
ing" in  other  words,  should  only  shift  the  share  of  the  chargeable 
amount  from  some  groups  of  objectors  to  other  groups  of  objectors : 
//  the  objectors'  share  of  collective-bargaining-related  co.sts  could  be 
calculated  in  such  a  way  as  to  assign  to  objectors  as  a  group  their 
share  not  only  of  the  marginal  cost  of  their  representation  but 
their  share  of  the  cost  of  assembling  and  maintaining  the  group 
resources  available  to  their  bargaining  units  on  call,  if  the  costs  of 
calculating  the  agency  fee  on  this  basis  were  not  prohibitive,  and  if 
employees  could  not  opportunistically  change  status  depending  on 
whether  the  fee  charged  objectors  was  greater  or  less  than  normal 
dues,  then  it  would  be  a  matter  of  indifference  to  the  other  em- 
ployees whether  the  objecting  employees  financed  their  share  of 
collective-bargaining-rclated  costs  on  a  "direct-costing"  or  a  multi- 
unit  "cost-sharing"  basis. 

Because  not  one  of  these  three  conditions  prevails  in  the  real 
world,  the  actual  result  of  "direct  costing"  is,  however,  to  permit 
objectors  to  free  ride. 
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1.  As  we  have  seen  (pp.  8-13,  supra) ,  the  multiunit  cost- 
sharing  method  of  providing  services  generates  substan- 
tial economic  benefits  in  addition  to  the  provision  of  a 
discrete  service  at  a  discrete  time.  Where  this  method  ob- 
tains, the  services  that  are  provided  are  likely  to  be  more 
diverse,  more  effective,  and  less  expensive  than  those  a 
single  unit  could  purchase  for  itself  on  the  open  market. 
These  benefits  also  include  assurance  of  future  access 
to  greater  resources  than  would  otherwise  be  available, 
a  factor  of  significant  current  economic  value  whether  or 
not  the  unit  actually  uses  the  resources  in  a  given  year, 
or  ever. 

Thus,  an  individual  who  simply  pays  the  direct  costs 
of  such  collective-bargaining-related  services  as  are  ren- 
dered in  a  given  year  to  a  given  unit,  and  does  not 
otherwise  contribute  toward  maintaining  the  union  struc- 
ture that  provides  services  of  enhanced  quality  and  at 
a  lower-than-market  cost  necessarily  reaps  the  special 
economic  benefits  provided  without  paying  for  those  bene- 
fits.^^'    That  being  so,  Michigan  has  determined,  in  its 


*«  A  return  to  the  HMO  analogry  may  help  to  clarify  this  point: 
An  HMO  might  choose  to  provide  health  services  to  members  of 
the  general  puWic  who  are  not  regular  subscribers.  If  so,  however, 
the  HMO  would  not  simply  charge  nonsubscribers  the  directly 
traceable  dollar  costs  of  providing  those  services,  likely  to  be  "as 
much  as  one-fourth  to  one-third  lower  than  traditional  care  in 
some  parts  of  this  country."  S.  Rep.  No.  93-129  on  the  Health 
Maintenance  Act  of  1973,  supra,  2. 

Rather,  the  HMO  would  seek  to  set  its  price  to  reflect  the  quite 
different  economic  value  of  the  discrete  services  provided  if  pur- 
chased on  the  open  market  on  a  fee-for-service  basis.  To  do  other- 
wise would  be  unfair  to  the  regular  subscribers,  who  would  then 
be  shouldering  for  an  individual  who  chose  not  to  participate  in 
this  group  economic  endeavor  the  costs  of  maintaining  a  system 
capable  of  producing  low-cost  high-quality  services  when  needed. 

Further,  where  that  cost  in  a  particular  instance  exceeded  the 
flat  fee  paid  annually  by  subscribers,  the  subscribers  would  not  be 
expected  to  absorb  that  extra  cost,  but  instead  would  pass  it  on 
to   the   nonsubscriber.     And    nonsubscribers   would    not   have    the 
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public  employee  collective  bargaining  statute,  that  object- 
ing fee  payers  cannot  in  this  fashion  refuse  to  provide 
their  full  pro  rata  economic  support  to  the  system  for 
providing  collective-bargaining-related  services  actually 
chosen  by  the  bargaining  unit  as  a  whole.  Bricfgeport- 
Spauldinff  CommunHy  Schools,  1986  Mich.  Emp.  Rel. 
Comm'n  1024;  Garden  City  School  District,  1978  Mich. 
Emp.  Rel.  Comm'n  1145;  Swartz  Creek  Community 
Schools,  1971  Mich.  Emp.  Rel.  Comm'n  645,  653. 

2.  The  central  premise  of  this  Court's  agency  fee 
cases  is  that  states  may,  consistent  with  the  Constitu- 
tion, "prevent  'free  riders' — those  who  receive  the  benefit 
of  union  negotiation  with  their  employers,  but  who  do 
not  choose  to  join  the  union  and  pay  dues — from  avoid- 
ing their  fair  share  of  the  process  from  which  they  bene- 
fit."  Keller  v.*  State  Bar  of  California,  U.S.  , 

110  S.  Ct.  2228,  2235  (1990).  As  Michigan  has  rec- 
ognized, employees  who  reap  the  economic  benefits  of  un- 
ion representation  on  a  multiunit/cost-sharing  basis  with- 
out sharing  all  the  relevant  costs  are  "avoiding  their  fair 
share  of  the  process  from  which  they  benefit." 

Moreover,  because  the  Michigan  statute  limits  the  pe- 
riodic fees  of  objecting  nonmembers  to  the  amount  paid 
in  dues  and  assessments  by  union  members,  objecting 
fee  payeis  cannot  be  charged  the  full  cost  of  such  serv- 
ices as  are  actually  supplied  to  their  bargaining  unit, 
where  that  cost  in  a  given  year  is  higher  than  the  unit 
income  realized  from  the  pro  rata  fee.  That  being  so,  a 
unit-by-unit  allocation  of  union  expenditures  would  fur- 
ther frustrate  the  governmental  interest  in  preventing 
free  riding.  For  objecting  fee  payers  could  avoid  paying 
even  the  union's  immediate  direct  costs  of  providing  col- 
lective-bnrgainin.'nf-related   services   to   their   unit   in   the 


I 


assurance  available  to  subscribers  against  very  high  health  costs 
in  a  single  year. 

In  short,  a  nonsubscriber  could  not  claim  the  special  economic 
values  created  by  the  prepaid  funding  system  without  contributing 
on  a  continuing  basis  to  the  support  of  the  system. 
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years  those  costs  exceed  the  unit  income  based  on  the  dues 
charged  to  union  members. 

To  be  sure,  in  theory  at  least,  Michigan  could  avoid 
this  problem  by  permitting  agency  fees  to  fluctuate  ac- 
cording to  direct  bargaining  unit  costs  with  no  regard 
to  the  dues  charged  union  members.  But  the  judgment 
made  in  the  Michigan  statute  (as  well  as  in  the  NLRA, 
RLA,  and  all  state  labor  relations  statutes  of  which  we 
are  aware)  is  that  placing  a  ceiling  upon  the  fees  paid 
by  nonmembers  at  the  level  members  charge  themselves 
is  the  best  assurance  that  collective  bargaining  costs  are 
fairly  allocated  between  members  and  nonmembers.  To 
permit  nonmembers  to  be  charged  more  than  members 
would  lead  to  questions  of  equitable  distribution  poten- 
tially much  more  serious  than  those  raised  under  the 
present  scheme. 

The  judgment  of  every  legislature  that  has  looked  at 
the  question  is  entitled  to  respect  in  this  regard,  absent 
some  clear  Constitutional  reason  for  favoring  a  system 
mandating  entirely  different  schemes  for  members  and 
nonmembers  to  pay  for  collective  bargaining-related  ex- 
penditures.** 


*«  Further,  by  insisting  upon  the  right  to  have  the  union  trace 
costs  and  calculate  fees  based  upon  an  entirely  different  economic 
model  than  the  one  a  majority  of  employees  in  the  unit  have  chosen 
as  the  best  one  for  their  workplace,  objecting  fee  payers  would 
require  of  the  union  an  administrative  task  that  would  be  extremely 
costly  to  the  extent  it  could  be  performed  at  all. 

For  example,  to  determine  its  expenditures  in  one  bargaining  unit, 
CWA  would  have  to  determine  its  own  direct  expenditures  in  each  of 
the  more  than  700  units  that  union  represents,  and  would  have  to 
allocate  between  units  those  expenditures  benefitting  less  than  all 
represented  employees  but  more  than  one  unit,  such  as  joint  bar- 
gaining, industry-specific  economic  research,  and  so  on.  In  addi- 
tion, CWA  would  have  to  calculate  the  expenditures  for  each  imit 
made  by  each  local  representing  unit  employees;  this  task  would 
by  exceedingly  complex,  since  many  of  the  locals,  like  CWA  itself, 
provide  services  to  members  of  more  than  one  unit,  and  for  large 
units,  many  different  locals  provide  representation.    For  a  nation- 
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3.  Thus,  petitioners*  argument  comes  down  to  the 
claim  that  the  Constitution  erects  a  mandatory  prefer- 
ence for  unit-by-unit  funding  of  collective-bargaining- 
related  services,  so  that  objecting  fee  payers  can  either 
avoid  paying  their  full  share  of  the  collective  bargaining 
benefits  made  available  to  them  or  force  the  unit  as  a 
whole  to  forego  its  choice  of  a  national  union  or  its  affil- 
iate as  the  unit's  representative  in  favor  of  a  single  unit 
bargaining  representative.  But  just  as  "a  Constitution 
is  not  intended  to  embody  a  particular  economic  theory" 
(Lochner  v.  Neiv  York,  198  U.S.  45,  75  (1904)  (Holmes, 
J.,  dissenting)),  so  it  is  clear  under  this  Court's  cases 
that  the  First  Amendment  erects  no  preference  for  one 
"reasonable"  and  "normal"  economic  model  for  providing 
and  funding  collective-bargaining-related  services,  and 
for  preserving  labor  peace  by  preventing  "free-riding," 

over  another. 

(a)  Petitioners'  overall  constitutional  theory  here  is 
that  First  Amendment  doctrine  requires  that  each  and 
every  type  of  expenditure  that  a  union  seeks  to  charge  to 
objecting  fee  payers  be  judicially  scrutinized  to  determine 
whether  that  expenditure  is  essential  to  the  representation 
of  employees,  rather  than  simply  appropriate  and  useful 
toward  that  end.  Pet.  Br.  10-12.  In  other  words,  peti- 
tioners' argument  is  that  a  conscientious  union  that  goes 
beyond  the  statutory  minimum  in  fulfilling  its  represen- 
tational responsibilties  must  allow  objecting  nonmembers 
to  be  "free  riders,"  and  to  reap  the  benefits,  without 
sharing  in  the  burden,  of  such  expenditures. 


wide  unit   in   AT&T,  this  could   require  analyzing   in   detail  the 
expenditures  of  hundreds  of  local  unions. 

Tasks  of  this  kind  could  well  prove  so  costly  that  complex 
multiunit  unions  would  have  to  choose  between  foregoing  collection 
of  agency  fees  from  dissenting  fee  payers  entirely  and  using  up 
much  of  the  per  capita  savings  achieved  through  a  multiunit  or- 
ganization on  the  administrative  costs  of  calculating  those  fees. 
In  either  case,  the  probl«n  of  "free-riding"  would  be  greatly 
exacerbated. 
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This  Court's  recent  First  Amendment  cases  show  as  a 
general  matter  that  legislation  that  serves  a  sufficiently 
strong  overall  governmental  interest  is  not  to  be  invali- 
dated through  strict  judicial  scrutiny  of  each  specific  ap- 
plication of  the  statute.   Board  of  Trustees  v.  Fox,  

U.S.  ,  109  S.Ct.  3028,  3033  (1989)    (least  restrictive 

means  standard  does  not  apply,  despite  some  interference 
with  First  Amendment  interests,  in  testing  the  validity 
of  time,  place  and  manner  restrictions,  regulation  of  ex- 
pressive conduct,  or  restrictions  upon  commercial  speech.) 
See  also,  e.g.,  Clark  v.  Community  for  Creative  Non- 
violence 468  U.S.  288,  293,  299  (1984)  (although  "sleep- 
ing in  connection  with  [a]  demonstration  is  expressive 
conduct  protected  to  some  extent  by  the  First  Amend- 
ment," the  Court  nonetheless  upheld  a  ban  upon  sleeping 
overnight  in  certain  parks,  because  the  Court  "[did] 
not  believe  that  [the  First  Amendment]  assign  [s]  to  the 
judiciary  the  authority  to  replace  the  Park  Service  as 
the  manager  of  the  nation's  parks  or  endow  the  judiciary 
with  the  competence  to  judge  how  much  protection  of 
park  lands  is  wise  and  how  that  level  of  conservation  is 
to  be  attained.") ;  Buckley  v.  Valeo,  424  U.S.  1,  29,  30 
(1976)  (applying  a  "rigorous  standard  of  review"  the 
Court  upheld  a  particular  contribution  limitation  because 
"'[i]f  it  is  satisfied  that  some  limit  on  contributions  is 
necessary,  a  court  has  no  scalpel  to  probe  whether,  say, 
a  $2,000  ceiling  might  not  serve  as  well  as  $1,000'.  .  .  . 
Such  distinctions  in  degree  become  significant  only  when 
they  can  he  said  to  amount  to  differences  in  kind' " 
(emphasis  added) ). 

(b)  As  is  only  to  be  expected  then,  it  is  perfectly 
clear  that  the  Constitution  does  not  as  a  general  matter 
straitjacket  Congress  or  the  state  legislatures  into  requir- 
ing unions  to  adhere  to  one  method  of  providing  collective- 
bargaining-related  services  to  employees  as  a  condition 
for  requiring  objecting  fee  payers  to  provide  pro  rata 
financial  support  for  those  services : 

The  very  nature  of  the  free  rider  problem  and  the 
governmental  interest  in  overcoming  it  require  that 
the  union  have  a  certain  flexibility  in  its  use  of  com- 
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pelled  funds.   "The  furtherance  of  the  common  cause 
leaves  some  leeway  for  the  leadership  of  the  group." 
Abood  V.  Detroit  Board  of  Education,  supra,   431 
U.S.    at  221-222.    .   .    .     [Ellis   v.   Railway   Clerks, 
supra,  466  U.S.  at  456-57.1'^ 
Where  the  group  has  determined  that  collective-bargain- 
ing-related services  are  most  effectively  provided   on   a 
multiunit /cost-sharing  basis  rather  than  a  unit-by-unit, 
fee-for-direct-serv ices-rendered  basis,  that  determination 
is  one  to  "promote  the  cause  which  justified  bringing  the 
group  together,"  and  "the  individual  cannot  withdraw  his 
financial  support  merely  because  he  disagrees  with  the 
group's  strategy."   Abood  v.  Detroit  Board  of  Education, 
supra,  431  U.S.  at  223. 

Ellis,  moreover,  makes  it  clear  that  there  is  no  con- 
stitutional basis  for  treating  multiunit  collective-bargain- 
ing-related expenses  any  differently  from  single-unit  ex- 
penses : 

By  allowing  the  union  shop  at  all,  we  have  already 
countenanced  a  significant  impingement  on  First 
Amendment  rights.  The  dissenting  employee  is 
forced  to  support  financially  an  organization  with 
whose  principles  and  demands  he  may  disagree.  .  .  . 
It  has  long  been  settled  that  such  interference  with 
First  Amendment  is  justified  by  the  governmental 
interest  in  industrial  peace.  ...  At  a  minimum,  the 
union,  may  constitutionally  "expend  uniform  exac- 
tions under  the  union^shop  agreement  in  support  of 
acHvifies  germane  to  collective  bargaining.'*  .  .  . 
The  issue  is  whether  [any  other]  expenses  involve 
additional  interference  with  First  Amendment  inter- 
ests of  objecting  employees,  and,  if  so,  whether  they 
are  nonetheless  adequately  supported  by  a  govern- 
mental interest.  [466  U.S.  at  455-456  (emphasis 
supplied).] 
As  the  italicized  language  in  the  above  quotation  indi- 
cates, theie  is  no  difference  of  constitutional  significance 

"  In  recocrnition  of  this  flexibility,  for  example,  the  Court  in 
Ellis  refused  to  "fault"  BRAC  for  "choosing  to  elect  its  officers 
at  a  convention  rather  than  by  referendum."   466  U.S.  at  449. 


1403 


27 


between  "uniform  exactions  ...  in  support  of  activities 
germane  to  collective  bargaining"  calculated  on  multi- 
unit/cost-sharing  basis,  and  such  exactions  calculated  on 
a  unit-by-unit,  fee-for-direct-services-rendered  basis.  In 
either  case,  the  objecting  fee  payer's  First  Amendment 
interest  in  limiting  payments  stems  from  financing  the 
bargaining  activity  in  which  the  union  is  engaged.  See 
also  Roberts  v.  United  States  Jaycees,  468  U.S.  609,  637- 
38  (1984)  (O'Connor,  J.,  concurring). 

Precisely  because  the  multiunit/cost-sharing  method 
for  providing  and  funding  collective-bargaining-related 
activities  does  not  vary  the  kinds  of  activities  supported 
one  whit,  "the  fact  that  the  employee  is  forced  to  con- 
tribute does  not  increase  the  infringement  of  .  .  .  First 
Amendment  rights  already  resulting  from  the  compelled 
contribution  to  the  union."  Ellis  v.  Railway  Clerks^ 
supra,  446  U.S.  at  456.  An  individual's  First  Amend- 
ment interest  in  refusing  to  "support  financially  an  or- 
ganization with  whose  principles  and  demands  he  may 
disagree"  {id.  at  455),  does  not,  in  other  words,  change 
qualitatively  because  of  the  way  in  which  that  organiza- 
tion chooses  to  calculate  and  allocate  that  financial  sup- 
port, as  long  as  the  nature  oi  the  activities  supported 
remains  the  same. 

3.  Despite  the  foregoing,  petitioners  maintain  that 
Ellis  compels  the  conclusion  that  collective-bargaining- 
related  activities  can  only  be  charged  to  nonmembers  on 
a  single  unit,  fee-for-direct-service-rendered  basis.  That 
contention  is  untenable,  both  on  the  basis  of  Ellis*  basic 
rationale,  just  discussed,  and  for  two  additional  reasons. 

(a)  First,  the  Ellis  Court  necessarily  rejected  the  posi- 
tion petitioners  suggest  Ellis  adopted.  The  central  con- 
tention of  the  Ellis  plaintiffs  throughout  that  litigation 
was  that  as  nonmembers,  they  constitutionally  could  "be 
compelled  to  contribute  [to  the  exclusive  representative] 
no  more  than  their  pro  rata  share  of  the  expenses  of 
negotiating  agreements  and  settling  grievances  with 
Western  Airlines''  466  U.S.  at  439  (emphasis  supplied). 
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The  F^llis  district  court,  although  upholding  the  conten- 
tion th:;t  chargeable  expenses  are  limited  to  those  in- 
curred in  collective-bargaining-related  activities,  did  not 
rxLMnpt  the  Ellis  plaintiflFs  from  contributing  to  the  ac- 
tual negotiation  and  contract  administration  expenses  of 
units  other  than  the  ones  at  Western  Airlines.  See  Ellis 
V.  Brofherhood  of  Railway,  Airline  &  S.S.  Clerks,  685 
F.2d  lOOn,  1075  (1982)  (Whelan,  J.  dissenting)  (quot- 
ing verbatim  the  district  court's  list  of  nonchargeable 
expenses).  In  this  Court,  the  Ellis  plaintiffs  reiterated, 
both  generally  and  with  respect  to  the  particular  expenses 
the  district  court  had  held  chargeable,  their  contention 
that  objecting  fees  payers  could  be  charged  only  the  di- 
rect costs  of  bargaining  in  the  unit  in  which  the  fee 
payers  are  employed."     , 

This  Court,  however,  rejected  the  general  principle 
that  national  unions  must  charge  objecting  fee  payers  on 
a  fictional  single-unit  basis.  Chargeable  costs,  the  Court 
held,  include  "not  only  the  direct  costs  of  negotiating  and 
administering  a  collective  bargaining  contract  and  of 
settling  grievances  and  disputes,  but  also  the  expenses  of 
activities  or  undertakings  normally  or  reasonably  em- 
ployed to  implement  or  effectuate  the  duties  of  the  union 
as  exclusive  representative  of  the  employees  in  the  bar- 
gaining unit."  466  U.S.  at  448  (emphasis  supplied) ; 
see  also  id.  (emphasis  supplied)  (test  is  whether  chal- 
lenged expenditures  are  "necessarily  or  reasonably  in- 
curred.") 

On  this  basis,  the  Ellis  Court  went  on  to  approve  as 
chargeable  expenses  social  activities  and  conventions  of 
the  national  union  without  regard  to  the  connection  of 


"  See  Ellis  Petitioners'  Br.  at  22  (only  those  convention  expendi- 
tures "directly  related  in  fact  to  representation  of  the  Western  Air- 
lines bargaining  unit  [are]  chargeable  to  plaintiffs") ;  id.  at  24 
(social  expenses  should  not  be  chargeable  unless  "attended  by  the  em- 
ployer") ;  iff.  at  27  (contending  that  because  "BRAC  did  not  prove 
its  costs  of  collective  bargaining  with  Western  Airlines"  and  "has 
[not]  maintained  accounting  records  to  isolate  the  costs  of  collec- 
tive bargaining  with  Western  Airlines",  the  union  did  not  meet 
its  burden  of  proof). 
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such  expenses  to  a  particular  bargaining  unit,  as  well  as 
publications  that  communicate  "collective  bargaining, 
contract  administration,  and  employees*  rights  to  ew,- 
ployees  represented  by  BRAC,  466  U.S.  at  450,  and  not 
only  those  at  Western  Airlines."  466  U.S.  at  450.  More- 
over, the  Court  necessarily  rejected  as  well  the  Ellis 
plaintiffs'  insistence  that  the  union  had  not  met  its  bur- 
den of  proof  with  regard  to  those  expenses  that  specific- 
ally concern  negotiations  and  grievance  adjustment,  al- 
beit not  directly  to  Western  Airlines  bargaining.  Cf. 
466  U.S.  at  457  n.lS."* 

(b)  Second,  reading  Ellis  as  petitioners  do  would  put 
Ellis  at  odds  with  this  Court's  pre-Ellis  discussions  of 
the  proper  remedial  accommodation  between  the  inter- 
ests of  the  majority  and  those  of  objectors. 

From  the  outset,  this  Court's  opinions  have  stressed 
that  in  allocating  bargaining-related  costs  to  dissenting 
feepayers,  any  economically  sensible  approach  is  allow- 
able. Thus,  Railway  Employes*  Dept.  v.  Hanson,  supra, 
351  U.S.  at  238,  stated  that,  so  long  as  "[t]he  finan- 
cial support  required  relates  ...  to  the  work  of  the  union 


"The  EUis  Court  did  hold  two  categories  of  expenses — for 
"general  litigation  and  organizing  efforts" — not  chargeable  to  ob- 
jecting fee  payers.  466  U.S.  at  41.  While  the  Ellis  Court  did 
not  explain  in  constitutional  terms  why  some  litigation  and  all 
organizing  expenses  were  treated  differently  than  other  expenses  for 
purposes  of  the  EUis  plaintiffs'  unit-^by-unit  argument,  we  surmize 
that  the  reason  is  this: 

Both  litigation  "not  involving  the  negotiation  of  agreements  or 
settlements  of  grievances"  (466  U.S.  at  440) — which  we  take  to  be 
short  hand  for  litigation  that  is  not  collective-bargaining-related — 
and  organizing  implicate  heightened  First  Amendment  interests, 
separate  from  those  involved  in  requiring  support  of  union  activity 
germane  to  collective  bargaining  generally.  See  In  re  Primus,  436 
U.S.  412  (1978);  Ellis  v.  Railvny  Clerks,  supra,  466  U.S.  at  452 
&  n.l3  (organizing  involves  proselytizing  on  behalf  of  the  union, 
not  engaging  in  representation  of  employees  for  bargaining  pur- 
poses) ;  id.  at  456  (where  "the  communicative  content  is  .  .  . 
inherent  in  the  act,"  union  expenditures  with  some  relationship  to 
collective  bargaining  may  be  held  to  a  stricter  First  Amendment 
standard  than  where  the  objection  is  simply  that  it  is  a  union 
expense). 
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in  the  realm  of  collective  bargaining [,1  Fnlo  more  pre- 
cise allocation  of  union  overhead  to  individual  members 
I  than  charging  uniform  duesl  seems  to  us  to  be  neces- 
sary." Machinisfs  v.  Street,  367  U.S.  740  (1961),  after 
holding  that  a  union  could  not  expend  fees  received  from 
an  objecting  employee  on  politics,  suggested  as  a  remedy 
for  such  expenditures  a  refund  of  a  portion  of  the  objec- 
tor's payments  "in  the  same  proportion  that  the  expendi- 
tures for  political  purposes  .  .  .  bore  to  the  total  union 
budget"  {id.  at  775),  and  specifically  stated  there  was 
no  requirement  "to  trace  [the  objector's]  money  up  to 
and  including  its  expenditure,"  {id.).  Railway  Clerks  v. 
Allen,  373  U.S.  113  (1963),  reiterated  the  remedy  sug- 
gested in  Street,  noting  that  to  carry  out  this  remedy 
"two  determinations  will  have  to  be  made:  (1)  what  ex- 
penditures disclosed  by  the  record  are  political;  (2)  what 
percentage  of  total  union  expenditures  are  political  ex- 
penditures. .  .  ."  Id.  at  121  (emphasis  supplied).  The 
Allen  Court  emphasized  that  "[albsolute  precision  in  the 
calculation  of  such  proportion  is  not,  of  course,  to  be  ex- 
pected or  required.  .  .  ."  Id.  See  also  Ahood  v.  Detroit 
Board  of  Education,  sujyra,  431  U.S.  at  237-242  (follow- 
ing the  foregoing  precedents) . 

Petitioners'  unit-by-unit  accounting  requirement  can- 
not be  squared  with  any  of  these  statements  by  the  Court 
concerning  the  appropriate  remedy  in  agency  fee  cases. 
By  petitioners'  lights,  even  a  union  that  spent  all  of  its 
funds  on  collective  bargaining  would  have  to  make  a 
"precise  allocation  of  union  overhead  to  individual  mem- 
bers" {Railway  Employes'  Dept.  v.  Hanson,  supra,  351 
U.S.  at  238)  on  a  unit-by-unit  basis.  And,  under  peti- 
tioner's theory,  the  proper  remedy  for  the  use  of  an  ob- 
jector's payments  for  nonchargeable  expenditures  could 
not  be  the  one  spelled  out  in  Street  and  Allen,  since  the 
"practical  decree"  suggested  there  does  not  require  a 
further,  unit-by-unit  breakdown  of  the  union's  total  ex- 
penditures. 

CONCLUSION 

The  judgment  of  the  Court  of  Appeals  should  be  af- 
firmed. 
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Respectfully  submitted, 


Marsha  S.  Berzon 

177  Post  Street 

San  Francisco,  CA  94108 

Laurence  Gold 
(Counsel  of  Record) 
815  16th  Street,  N.W. 
Washington,  DC  20006 
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IN  THE 

UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  FOURTH  CIRCUIT 


NO.  88-2083 


PETER  CRAWFORD,  et  aL, 
Appellants, 

V. 

AIR  LINE  PILOTS  ASSOCIATION, 
Appellee. 


On  Appeal  From  The  United  States  District  Court  For 
The  Eastern  District  Of  Virginia,  Alexandria  Division 


SUPPLEMENTAL  BRIEF  FOR  APPELLEE 

This  Court,  having  held  this  case  in  abeyance  to  await  the  Supreme  Court's 
decision  in  Lehnert  v.  Ferris  Faculty  Association.  Ill  S.  Ct.  1950  (May  30,  1991), 
entered  an  order  on  June  21  requesting  the  parties  to  file  "supplemental  briefs 
addressing  the  effect  of  the  Supreme  Court's  decision  in  LEHNERT  on  this  case." 
Defendant-Appellee  Air  Line  Pilots  Association  (ALP A)  respectfully  subnuts  this 
brief  in  respxjnse  to  the  Court's  order. 
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LEHNERT  MAKES  CLEAR  THAT  ALPA  MAY  ALLOCATE  ITS  COLLECTIVE 
BARGAINING  COSTS  EVENLY  AMONG  ALL  OF  ITS  BARGAINING  LNITS. 

The  effect  of  Lehnert  on  this  case  can  be  sirr.ply  stated.    The  plaintiffs  in 

Lehnert  (like  appellants  here)  contended  that  their  union  "may  not  utilize 

dissenters'  [agency  shop]  fees  for  activities  that,  though  closely  related  to  collective 

bargaining  generally,  are  not  imdertaken  directly  on  behalf  of  the  bargaining  unit 

to  which  the  objecting  employees  belong."  Ill  S.  Ct.  at  1959.    The  Court,  while 

divided  v'Vt--   "thei  u.si'eb,  -^-''s  ■jnjiurQOiJs   n  it-,  rejection  of  this  contention. 

Justice  Blackmun,  writing  for  the  Court,  reasoned  as  follows: 

While  we  consistently  have  looked  to  whether  nonideological  expenses  are 
"germane  to  collective  bargaining,"  Hanson,  351  U.S.  at  235,  we  have  never 
interpreted  that  test  to  require  a  direct  relationship  between  the  expense  at 
issue  and  some  tangible  benefit  to  the  dissenters'  bargaining  unit. 

We  think  that  to  require  so  dose  a  connection  would  be  to 
ignore  the  unified-membership  structure  under  which  many  unions, 
including  tho^e  here,  op>erate.    Under  such  arrangements,  membership 
in  the  local  uraon  constitutes  membership  in  the  state  and  national 
parent  organizations.  .  .  . 

The  essence  of  the  affiliation  relatior\ship  is  the  notion  that  the 
parent  will  bring  to  bear  its  often  considerable  economic,  political, 
and  informational  resources  when  the  local  is  in  need  of  them. 
Consequently,  that  part  of  a  local's  affiliation  fee  which  contributes  to 
the  pool  of  resources  potentially  available  to  the  local  is  assessed  for 
the  bargaining  unif  s  protection,  even  if  it  is  not  actually  expended  on 
that  unit  in  any  particular  membership  year. 


We  therefore  conclude  that  a  local  bargaining  representative 
may  charge  objecting  employees  for  their  pro  rata  share  of  the  costs 
associated  with  otherwise  chargeable  activities  of  its  state  and  national 
affiliates,  even  if  those  activities  were  not  performed  for  the  direct 
benefit  of  the  objecting  employees  bargaining  unit. 

Ill  S.  Ct.  at  1961. 
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The  separate  opinion  filed  by  Justice  Scalia,  while  disagreeing  with  the 

majority  on  other  issues  in  the  case,  agreed  with  the  portion  of  Justice  Blackmun's 

opinion  quoted  above.    Justice  Scalia  stated: 

Another  item  relating  to  affiliated  organizations  that  the  Court 
allows  to  be  charged  consists  of  a  pro  rata  assessment  of  NEA's  costs 
in  providing  collective-bargaining  services  (such  as  negotiating  advice, 
economic  analysis,  and  informational  assistance)  to  its  affiliates 
nationv^de,  and  in  maintaining  the  support  staff  necessary  for  that 
purpose.    It  would  obviously  be  appropriate  to  charge  the  cost  of 
such  services  actually  provided  to  Ferris  [the  local  bargaining  unit] 
itself,  since  they  relate  directly  to  the  union's  collective-bargaining 
duty.    It  would  also  be  appropriate  to  charge  non-union  members  an 
annual  iea  charged  by  NEA  in  exchange  for  contractuaUy  promisei-" 
availability  of  such  services  from  NEA  on  demand.    As  Fenis 
conceded  at  £U"gument,  however,  there  is  no  such  contractual 
commitment  here.    The  Court  nonetheless  permits  the  charges  to  be 
made,  because  "[t]he  essence  of  the  affiliation  relationship  is  the 
notion  that  the  parent  will  bring  to  bear  its  often  considerable 
economic,  political,  and  informational  resources  when  the  loccd  is  in 
need  of  them."    Ante,  at  1961.    I  thirUc  that  resolution  is  correct.    I 
see  no  reason  to  insist  that,  in  order  to  be  chargeable,  on-call  services 
for  use  in  the  bargaining  process  be  committed  by  contract  rather 
than  by  usage. 

Ill  S.  Ct.  at  1980-81  (emphasis  in  original). 

Lehnert  is  thus  dispositive  of  appellants'  contention  in  this  case  that  their 
agency  fees  should  not  be  burdened  with  collective  bargaining  expenses  incurred 
by  ALPA  at  other  airlines.    The  Court's  decision  clearly  allows  ALPA  to  charge  all 
represented  employees  with  the  pro  rata  cost  of  the  collective  bargaining  services 
that  ALPA  makes  available  to  ail  bargaining  units,  regardless  of  which  bargaining 
units  may  happen  to  benefit  from  those  services  in  any  particular  year. 

Plaintiffs,  in  their  supplemental  brief,  attempt  to  avoid  the  force  of  the 
unanimous  holding  in  Lehnert  by  focusing  on  an  entirely  different  issue  on  which 
the  Court  was  divided.    As  plaintiffs  point  out,  the  Court  was  divided  5-4  on  the 
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standard  to  be  applied  in  determining  whether  certain  specific  union  activities  at 

issue  in  that  case  were  chargeable  to  agency-fee  objectors.    Plaintiffs  contend  that 

under  the  narrow  test  (which  plaintiffs  call  the  "statutory  duty"  test)  adopted  by 

the  minority,  employees  at  one  bargaining  unit  cannot  be  charged  with  collective 

bargaining  costs  at  other  bargaining  units  unless  those  costs  were  incurred  in  the 

performance  of  the  union's  "statutory  duty"  to  the  first  bargaining  unit.    Plaintiffs 

then  urge  this  Court  to  adopt  the  nninority's  "statutory  duty"  test  rather  than  the 

broader  three-part  test  adopted  by  the  majority,  because,  they  say,  the  majority's 

opinion  was  based  solely  on  the  First  Amendment  and  is  thus  not  binding  m  a 

case  such  as  this  one  arising  under  the  Railway  Labor  Act. 

Each  element  of  this  argument  is  fallacious.    First,  nothing  in  Lehnert  or  any 

previous  case  suggests  that  the  standard  for  determining  chargeability  is  different 

under  the  Railway  Labor  Act  than  under  the  First  Amendment.    On  the  contrary, 

both  the  majority  and  minority  opinions  in  Lehnert  relied  interchemgeably  on 

statutory  cases  (  Street,  Allen.  Ellis,  and  Beck)  and  constitutional  cases  (Hanson 

and  Abood).    Thus,  the  majority  stated: 

Although  they  are  cases  of  stahJtory  construction.  Street  and 
Allen  are  instructive  in  delineating  the  bounds  of  the  First 
Amendment  in  this  area  as  well.    Because  the  Court  expressly  has 
interpreted  the  RLA  "to  avoid  serious  doubt  of  [the  statute's] 
constitutionality"  [Citations  to  Street  and  Ellis],  the  RLA  cases 
necessarily  provide  some  guidance  regarding  what  the  First 
Amendment  will  countenance     ..." 

Ill  S.  Ct.  at  1957.    Even  more  to  the  point,  the  majority  expressly  based  its  three- 
part  test  on  "Hanson  and  Street  and  their  progeny": 

Hanson  and  Street  and  their  progeny  teach  that  chargeable  activities 
must  (1)  be  "germane"  to  collective  bargaining  activity;  (2)  be  justified 
by  the  government's  vital  policy  interest  in  labor  peace  and  avoiding 


1414 


free  riders ";  and  (3)  not  significantly  add  to  the  burdening  of  free 
speech  that  is  inherent  in  the  allowance  of  an  agency  or  union  shop. 

Id-  at  1959.    Since  Hanson  was  a  constitutional  case  while  Street  was  decided 

under  the  Railway  Labor  Act,  it  couldn't  be  clearer  that  the  majority's  three-part 

test  is  to  be  applied  both  under  the  Constitution  and  under  the  statute. 

Justice  Scalia,  who  wrote  the  minority  opinion  on  the  standards  issue,  also 

recognized  that  the  same  standard  would  be  applicable  under  the  Constitution  and 

the  statute: 

Street,  Hn^s,  ar^d  Beck  were  statutory  ca.is;,,  but  theio  is  good 
reason  to  treat  them  as  merely  reflecting  the  constitutional  rule 
suggested  in  Hanson  and  later  confirmed  in  Abood.    Street  adopted  a 
construction  of  the  Railway  Labor  Act  nowhere  suggested  in  its 
language,  to  avoid  "serious  doubt  of  [its]  constitutionality."  [Citation 
omitted].    As  Justice  Black  argued  in  dissent,  "Neither  §  2,  Eleventh 
nor  any  other  part  of  the  Act  contJiins  any  implication  or  even  a  hint 
that  Congress  wanted  to  limit  the  purposes  for  which  a  contracting 
union's  dues  should  or  could  be  spent  .  .  .  [N]o  one  has  suggested 
that  the  Court's  statutory  construction  of  §  2,  Eleventh  could  possibly 
be  supported  without  the  crutch  of  its  fear  of  unconstitutionality." 
[Citation  omitted]. 

Id-  at  1978. 

Thus,  while  it  is  true  that  the  Lehnert  Court  split  5-4  on  the  formulation  of 
the  standard  for  determining  chargeability,  both  the  majority  and  the  minority 
agreed  that  the  standard  must  be  the  same  under  the  First  Amendment  and  the 
Railway  Labor  Act.    Pledntiffs'  effort  to  linnit  the  majority's  opinion  to  First 
Amendment  cases  only,  and  to  have  this  Court  apply  the  minority  standard  to 
Railway  Labor  Act  cases  such  as  this  one,  must  therefore  be  rejected. 

Moreover,  the  debate  in  Lehnert  over  the  applicable  standard  had  to  do 
with  whether  certain  specific  costs  at  issue  in  that  case  were  chargeable  at  all,  not 
how  costs  that  are  chargeable  may  be  allocated  among  bargaining  units.    As 
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demonstrated  by  the  pxDrtion  of  Justice  Scalia's  opinion  quoted  above  (p.  3,  supra), 
the  minority  in  Lehnert  agreed  that  a  national  union  may  use  the  principle  of  cost- 
pxxjling  to  spread  the  costs  of  its  collective  bargaining  services  evenly  across  all 
bargaining  units.    Indeed,  Justice  Scalia  objected  strongly  to  the  suggestion  in  the 
majority  opinion  (see  111  S.  Ct.  at  1966  n.6)  that  there  is  an  inconsistency  between 
Justice  Scalia's  standard  for  determining  chargeability  and  his  willingness  to  permit 
employees  in  one  bargaining  unit  to  be  assessed  for  collective  bargaining  services 
provided  to  other  bargaining  units.    See  111  S.  Ct.  at  1981  n.4.    There  is  simply  no 
dirtereace  jetween  the  majority  and  minority  in  Lehnert  on  a  national  union's 
right  to  allocate  evenly  among  all  represented  employees  the  cost  of  bargaining- 
related  services  that  are  made  available  to  all  bargaining  units  as  needed.' 

In  a  recent  decision  applying  Lehnert.  the  Tenth  Circuit  has  upheld  ALPA's 
practice  of  allocating  its  collective  bargaining  costs  evenly  to  all  bargaining  units. 


■  Plaintiffs  also  attempt  to  distinguish  Lehnert  on  the  basis  that  the  union  in 
that  case  was  a  local  organization  whose  connection  with  its  state  and  national 
pcu-ent  bodies  was  merely  one  of  affiliation,  while  ALFA  is  "a  national  union 
without  any  subordinate  or  affiliated  unions  at  the  local  or  state  level."  (Plaintiffs' 
Supplemental  Brief  at  23).    The  effect  of  this  difference,  of  course,  is  to  make  the 
cost-pooling  practice  approved  in  Lehnert  even  more  justifiable,  not  less  so,  in  this 
case.    ALPA  has  only  one  treasury,  to  which  all  represented  pilots  contribute  on 
an  equal  basis,  and  out  of  which  all  costs  incurred  at  all  bargaining  units  are  paid. 
Moreover,  as  plaintiffs'  recognize,  ALPA's  bargaining  activities  at  each  airline  "are 
to  a  large  extent  directed  and  coordinated  by  ,ts  national  officers  and  governing 
bodies."  (Id.  at  2).    ALPA  provides  the  same  collective  bargaining  services  to  all 
bargaining  units  it  represents,  although  in  any  given  year  those  services  may  be 
needed  more  extensively  in  some  units  than  in  others.    The  teaching  of  Lehnert  is 
that,  in  such  a  situation,  the  costs  of  collective  bargaining  may  properly  be 
charged  to  all  units,  because  in  that  way  employees  pay  equally  for  services  that 
are  equally  available  to  all,  whether  or  not  they  may  be  needed  in  any  particular 
year. 
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Pilots  Against  Illegal  Dues  (PAID)  v.  Air  Line  Pilots  Association.  No.  89-1053,  (10th 

Cir.)  decided  July  11,  1991  (reproduced  in  the  Appendix  to  this  Brief). ^    In  that 

case,  a  group  of  pilots  employed  by  United  Air  Lines  challenged  ALPA's  right  to 

burden  their  agency  fees  with  the  costs  of  collective  beirgaining  at  other  airlines. 

Like  the  plaintiffs  in  the  present  case,  the  PAID  plaintiffs  focused  their  attack 

particularly  on  the  costs  of  ALPA's  strike  at  Continental  Air  Lines  and  the  costs 

associated  with  ALPA's  Major  Contingency  Fund.    The  Tenth  Circuit  held  that 

these  expenditures  were  prop>erly  chargeable  under  the  principles  annunciated  in 

Lehnert: 

Although  negotiations  at  other  airlines  are  not  undertaken  directly  on 
behalf  of  the  plaintiffs,  the  costs  of  such  activities  can  be  said  to 
contribute  to  "the  p>ool  of  resources  potentially  available"  to  the 
United  unit.  Cf.  [Lehnert,  59  U.S.L.  Week]  at  4548.    The  evidence  here 
suggests  that  a  contract  negotiated  on  behalf  of  one  ALPA  unit  is 
subsequently  used  as  a  bargaining  tool  for  another  unit.    In  light  of 
this  relationship,  it  is  not  unreasonable  to  determine  the  plaintiffs' 
agency  fee  by  pooling  the  negotiating  expenses  of  these  units  and 
dividing  the  costs  among  the  represented  employees. 


App>ellants'  next  objection  relates  to  the  Major  Contingency 
Fund.    This  large  reserve  fvmd  was  financed  by  a  one  percent  dues 
increase  imposed  on  all  pilots  represented  by  ALPA.  .  .  .  Based  on 
the  [districtj  court's  findings,  we  agree  that  the  contingency  fund  is 
sufficiently  germane  to  collective  bargaining  that  it  is  fair  to  require 
the  plaintiffs  to  bear  a  portion  of  the  costs  of  funding  it.    The  mnd  is 
available  to  United  pilots  in  the  event  of  a  strike  against  United. 
This  directly  enhances  the  ability  of  ALPA  to  negotiate  on  the 


^  The  Court  treated  litigation  expenses  differently,  apparently  holding  that 
such  costs  even  if  related  to  collective  bargaining  may  only  be  charged  to 
employees  in  the  particular  bargaining  unit  in  which  the  litigation  arises.    ALPA 
has  petitioned  for  rehearing  v«th  respect  to  this  single  issue.    We  discuss  the 
litigation  issue  at  greater  length  below. 
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plaintiffs'  behalf.      The  contingency  fund  was  shown  to  be  reasonably 
employed  to  effectuate  the  duties  of  ALPA  in  representing  the  plaintiffs. 

(Slip  Opinion  at  9-10  &  15-16). 

The  Tenth  Circuit's  disposition  of  these  issues  is  dearly  a  correct  application 

of  Lehnert  and  should  be  followed  by  this  Court. 


LITIGATION  COSTS  ARISING  DIRECTLY  OUT  OF  COLLECTIVE  BARGAINING 
ML'ST  BE  TREATED  LIKE  ANY  OTHER  COLLECTIVE  BARGAINING  COSTS. 

The  only  other  issue  requiring  discussion  is  whether  litigation  costs,  if  they 
are  incurred  as  part  of  the  collective  bargaining  process,  are  to  be  treated  the  same 
as  other  collective  bargaining  costs.    In  PAID,  the  Tenth  Circuit  refused  to  apply 
the  Lehnert  cost-pooling  principle  to  litigation  costs.    Instead,  that  court  held  that, 
"[i]n  order  for  litigation  expenses  to  be  charged  to  a  bargaining  unit,  the  litigation 
must  concern  the  members  of  the  bau-gairung  unit."  (Slip  Opinion  at  13).    As  we 
shall  explain,  we  believe  the  Tenth  Circuit's  treatment  of  litigation  costs  is 
fundamentally  inconsistent  with  Lehnert.    We  are  making  the  same  arguments  to 
the  Tenth  Circuit  in  a  petition  for  rehearing  addressed  to  this  single  issue. 

We  begin  v^th  the  proposition,  which  we  believe  to  be  indisputable,  that 
the  performance  of  a  union's  collective  bargaining  responsibilities  sometimes 
unavoidably  involves  litigation.    The  object  of  collective  bargaining,  after  all,  is  the 
negotiation  of  binding  collective  agreements  concerning  rates  of  pay,  rules,  and 
working  conditions.    See  45  U.S.C.  §  152  First.    If  litigation  becomes  necessary  to 
enforce  such  an  agreement,  such  litigation  must  be  viewed  as  an  integral  part  of 
the  collective  bargaining  process.    Although  the  Railway  Labor  Act  mandates 
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arbitration  as  the  means  for  settling  grievances  arising  under  collective  bargaining 
agreements,  45  U.S.C.  §  184,  employers  sometimes  refuse  to  arbitrate,  or  refuse  to 
comply  v^ith  an  arbitrator's  award.  In  such  circumstances,  the  only  means 
available  to  the  union  to  enforce  the  collective  bargaiiung  agreement  is  to  initiate 
litigation.  See  International  Ass'n  of  Machinists  v.  Central  Airlines.  Inc..  372  U.S. 
682  (1963).  Such  litigation  is  certairUy  a  continuation  of  the  collective  bcu-gaining 
process. 

Similarly,  suits  are  sometimes  brought  against  unioi^s  by  dissatisfied 
employees  who  claim  that  cm  agreement  (or  grievance  settlement)  the  union  has 
negotiated  is  somehow  unlawful  (e.g..  under  the  duty  of  fair  representation,  or 
some  theory  of  race  or  sex  discrimination).    In  such  a  case,  the  union,  if  it  believes 
the  suit  lacks  merit,  must  defend  it  in  order  to  protect  the  fruits  of  its  collective 
bcirgaining  activities. 

Litigation  of  the  kind  described  above  dearly  meets  Lehnerfs  three-part  test 
for  determining  chargeability.    First,  it  is  obviously  "germane"  to  collective 
bargaining,  for  the  reasons  already  explained.    Second,  it  certainly  promotes  "the 
government's  vital  policy  interest  in  labor  peace"  by  resolving  labor-management 
issues  that  could  otherwise  lead  to  labor  unrest;  indeed,  the  Supreme  Court  has 
repeatedly  recognized  the  strong  federal  policy  favoring  peaceful  resolution  of 
disputes  of  the  type  described  above  through  litigation.    E.g..  Textile  Workers  v. 
Lincoln  Mills.  353  U.S.  448  (1957);  International  Ass'n  of  Machinists  v.  Central 
Airiines.  supra:  Groves  v.  Ring  Screw  Works.  Ill  S.  Ct.  498  (1990);  Vaca  v.  Sipes. 


1419 


386  U.S.  171,  182-83  (1967).  Third,  it  does  "not  significantly  add  to  the  burdening 
of  free  speech  that  is  inherent  in  the  allowance  of  an  agency  or  union  shop."  Ill 
S.  Ct.  at  1959. 

The  logic  of  Lehnert  dictates  that  a  national  union  such  as  ALP  A,  which 
finances  litigation  for  all  of  its  bargaining  units,  is  entitled  to  spread  the  cost  of 
bargaining-related  litigation  among  all  such  units,  just  as  it  may  spread  the  cost  of 
other  collective  bargairung  activities.    The  funds  received  from  all  employees 
constitute  a  "pool  of  resources"  from  which  all  bargaining  unit5  may  draw  if  thev 
should  become  involved  in  litigation  in  cormection  with  their  collective  bargaining 
activities.' 

The  Tenth  Circuit  refused  to  apply  the  cost-pooling  principle  to  litigation 
costs  because  it  believed  Ellis  v.  Brotherhood  of  Railway  Clerks.  466  U.S.  435,  453 
(1984)  precluded  it  from  doing  so.    It  found  support  for  its  interpretation  of  Ellis 
in  Justice  Blackmun's  opinion  in  Lehnert.    The  Tenth  Circuit,  however,  made  no 
effort  to  reconcile  its  treatment  of  litigation  costs  v^th  its  general  interpretation  of 
Lehnert,  and  we  believe  these  two  simply  cemnot  be  reconciled.    If,  as  Lehnert 
clearly  holds,  a  national  union  may  charge  all  bargaining  imits  for  bargaining- 
related  services  that  the  tmion  makes  available  to  all  units  as  needed,  there  is  no 


'  A  union  may  also  find  itself  embroiled  in  litigation  as  a  result  of  the  normal 
administration  of  its  business.    As  a  propserty  owner  and  an  employer,  a  union  is 
as  susceptible  as  any  other  entity  to  the  normal  run  of  tort  and  contract  litigation. 
For  example,  if  the  union  rents  office  space  it  may  find  itself  litigating  a  dispute 
under  its  lease.    A  union  may  be  sued  because  a  staiff  member,  while  engaged  in 
union  business,  was  involved  in  an  automobile  accident.    Disputes  between  unions 
and  their  own  employees  may  occasionally  lead  to  litigation.    Costs  of  these  types 
of  litigation  are  prop)erly  chargeable  to  all  bargaining  units  on  the  same  basis  as 
other  administrative  costs. 
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reason  why  th-^  principle  should  not  be  as  applicable  to  litigation  services  as  any 
other  bargaining-related  services. 

The  one-paragraph  discussion  of  litigation  costs  in  Ellis  does  not  require  the 
result  reached  by  the  Tenth  Circuit.    Indeed,  the  language  of  that  paragraph  is 
quite  ambiguous.    It  is  possible  to  read  it  as  merely  attempting  to  distinguish 
between  litigation  that  is  sufficiently  related  to  collective  bargaining  to  be 
chargeable  and  litigation  that  is  not.    It  may  be  that  the  Ellis  Court  did  not  intend 
at  all  to  suggest  that  litigation,  if  related  to  collective  bargaining,  can  only  be 
chargea  to  employees  in  the  bargaining  unit  in  which  it  arises.    But  even  if  that  is 
what  the  Court  intended  in  Ellis,  there  is  no  hint  that  the  Court  was  thinking  at 
that  time  of  the  cost-pooling  concept  that  it  has  now  approved  in  Lehnert.    Now 
that  the  Court  has  recognized  cost-pooling  as  valid,  it  is  simply  illogical  not  to 
apply  it  to  litigation  costs  on  the  same  basis  as  any  other  costs. 

It  is  true  that  Justice  Blackmun  stated  in  Lehnert  that  the  cost-p>ooling 
"rationale  does  not  extend,  however,  to  the  exp)enses  of  litigation  that  does  not 
concern  the  dissenting  employees'  bargaining  unit.  .  .  ."    Ill  S.  Ct.  at  1963.    This 
part  of  Justice  Blackmun's  opinion,  however,  represents  a  minority  view,  supported 
bv  only  four  justices.*    Five  justices  refused  to  join  this  portion  of  the  opinion. 


*  It  is  also  noteworthy  that  Justice  Blackmun's  discussion  of  litigation  costs  is 
mere  dicta,  since,  as  Justice  Marshall  points  out.  111  S.  Ct.  at  1972,  the  issue  was 
not  raised  in  the  record,  and  was  not  discussed  either  in  the  opinions  below  or  in 
the  parties'  briefs.    Moreover,  it  appears  that  Justice  Blackmun  may  not  have  been 
thinking  about  the  kind  of  litigation  that  is  an  integral  part  of  collective 
bargaining,  but  rather  advocacy  litigation  aimed  at  establishing  some  constitutional 
or  statutory  protection  for  employees.    Justice  Blackmun's  chciracterization  of 
litigation  as  "more  akin  to  lobbying,"    and  his  reference  to  NAACP  v.  Button,  371 
U.S.  415  (1963),  suggest  that  this  is  what  he  had  in  mind.    Many  public  employee 
unions,  especially  3\e  National  Education  Association  (the  union  involved  in 
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presumably  because  they  disagreed  with  it.    Justices  Marshall  and  Kennedy  made 

their  disagreement  explicit.  Ill  S.  Ct.  at  1972-75  (Marshall),  1982  (Kennedy). 

Moreover,  Justice  Kennedy  at  least  implies  that  on  this  score  he  is  expressing  the 

view  of  all  four  justices  who  supjjorted  the  separate  opinion  of  Justice  Scalia. 

Thus,  Justice  Keimedy  wrote: 

Justice  BLACKMUN  removes  litigation  .  .  .  from  the  scope  of  the 
Court's  holding  that  a  local  bargairung  unit  may  charge  employees  for 
their  pro  rata  share  of  the  costs  associated  v^ath  "otherwise  chargeable" 
expanses  of  affiliate  unions.    This  makes  little  sense  if  we 
acknowledge,  as  Justice  SCALIA  artiealates,  ante,  at  1980-1981,  that 
v/e  penr.-*  charges  for  .•-■ffiliaie  expenditures  because  ^uch  expenditures 
do  provide  a  tangible  benefit  to  ihe  local  bargaining  unit,  in  the 
nature  of  a  prepaid  but  noncontractual  consulting  or  legaJ  services 
plan.    Will  a  local  bargaining  unit  now  be  permitted  to  charge 
dissenters  for  collective  bargaining-related  litigation  so  long  as  the 
unit  enters  into  a  contractual  arrangement  or  insurance  policy  wUh  its 
affiliate?    If  so.  Justice  BLACKMUN's  distinction  has  little  meaning. 
If  not,  then  why  not,  for  I  discern  no  additional  burden  on  free 
speech  from  such  an  arrangement,  as  long  as  the  litigation  is 
underteJcen  in  the  course  of  the  union's  duties  as  exclusive  bargaining 
representative. 

Justice  Kennedy  then  critidzes  Justice  Blackmun  for  placing  "unfounded  reliance 
upon  Ellis  v.  Railway  Qerks  .  .  .  ,  where  we  disallowed  some  expenses  for  extra- 
unit  litigation."    Ellis  is  not  controlling,  he  points  out,   because  it  "contains  no 
discussion  of  whether  a  local  bargaining  unit  might  choose  to  fund  litigation 
which  is  'a  normal  incident  of  the  duties  of  the  exclusive  representative,'  466  U.S., 
at  453,  104  S.  Ct.,  at  1895,  through  a  cost  sharing  arrangement  under  the  auspices 
of  the  affiliate." 


Lehnert),  frequently  engage  in  advocacy  litigation  similar  to  that  engaged  in  by  the 
NAACP.    That  kind  of  litigation,  however,  is  quite  different  from  the  kind  of 
"bread  and  butter"  litigation  that  routinely  arises  in  the  course  of  collective 
bargaining,  and  that  does  not  resemble  lobbying  at  all. 
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We  submit  that  Justice  Kennedy's  views  are  far  more  persuasive  on  the 
litigation-costs  issue  than  those  expressed  by  Justice  Blackmun.    Since  there  is  no 
majority  opinion  on  this  issue,  this  Court  is  free  to  adopt  the  position  that  it 
believes  is  most  consistent  with  the  other  parts  of  the  Lehnert  decision,  which  did 
command  a  majority.    For  all  the  reasor\s  we  have  stated,  we  urge  the  Court  to 
adopt  Justice  Kennedy's  views  on  this  issue. 

CONCLUSION 

For  the  reasons  stated  above  and  in  appellee's  original  brief,  the  judgment 
below  should  be  affirmed. 

Respectfully  submitted. 


GARY  GREEN 

JERRY  D.  ANKER 

Air  Line  Pilots  Association 

1625  Massachusetts  Ave.,  N.W. 

Washington,  D.C.  20036 

(202)  797-4087 

Attorneys  for  Appellee 
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„      FILED 

Uoiced  Scales  Court  of  Appeals 
Tenth  Circuit 


PUBLISH  JUL  11 1991 

UNITED   STATES    COURT   OF  APPEALS     ROBERT  L  HOEOrPB 


FOR  THE  TENTH  CIRCUIT 


Clerk 


PILOTS  AGAINST  ILLEGAL  DUES  (PAID),  et  al., 

Plaintiffs-Appellants, 

V. 

AIR   LINE   PILOTS   ASSOCIATION    (ALPA) , 

D«f  6ivlant-App«sll«e . 


No.  89-1053 


Appeal  from  the  United  States  District  Court 

for  the  District  of  Colorado 

(D.C.  No.  86-Z-410) 


Franklin  A.  Nachaan,  Senple  k  Jackson,  P.C.,  Denver,  Co.,  (Martin 
Senple  and  Dwight  L.  Pringle,  of  the  saae  fira,  with  him  on  the 
brief),  for  plaintiffs-appellants. 

Jerry  D.  Anker,  Air  Line  Pilots  Association,  Washington,  D.C, 
(Felice  Busto,  ALPA,  Washington,  D.C,  and  Donald  D'Antuono, 
Tallmadge,  Tallmadge,  Wallace  t  Hahn,  P.C,  Denver,  Co.,  with  hia 
on  the  brief)  for  defendant-appellee. 


Before  McKXY  and  AHDER80N,  Circuit  Judges,  and  BROWN,  District 

Judge.* 


BROWM,  District  Judge. 


•  The  HonoraJDle  Wesley  E.  Brown,  United  States  District  Senior 
Judge  for  the  District  of  Kansas,  sitting  by  designation. 
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Plaintiff-appellants  are  twenty-one  nonunion  pilots  employed 
by  United  Airlines.  The  defendant-appellee  Air  Line  Pilots 
Association  (ALPA)  is  the  exclusive  bargaining  representative  of 
all  United  pilots.  In  1983,  United  Airlines  and  ALPA  entered  into 
an  "agency  shop"  arrangement,  under  which  United  pilots  were 
required  either  to  become  ALPA  members  or  to  pay  ALPA  an  agency  fee 
for  expenses  incurred  in  representing  the  pilots.  Such 
arrangements  are  authorized  by  Section  2,  Eleventh  of  the  Railway 
Labor  Xcn  (RLA.i  ,  45  J.S.C.  §  iS2. 

The  plaintiffs  brought  this  action  alleging  that  ALPA  violated 
the  RLA  and  plaintiffs'  constitutional  rights  in  1983  and 
subsequent  years  by  using  agency  shop  fees  for  purposes  not 
"germane  to  collective  bargaining."  Plaintiffs  also  alleged  that 
ALPA  was  impermissibly  charging  them  for  expenses  incurred  in 
activities  at  other  airlines.  Furthermore,  the  plaintiffs  sought 
relief  for  what  they  contended  were  inadequate  procedures  for 
challenging  ALPA's  determination  of  the  agency  fees  owed  by  non- 
members.  Judgment  was  entered  for  the  defendants  after  a  trial  to 
the  district  court.  The  district  court  found  that  ALPA  had  rebated 
to  the  plaintiffs  the  portion  of  agency  fees  that  were  used  for 
purposes  not  germane  to  collective  bargaining.  The  district  court 
also  found  that  ALPA  had  established  adequate  procedures  to  allow 
challenges  to  agency  fees.  The  court  found  the  plaintiffs'  claims 
concerning  the  rebate  for  1983  to  be  barred  by  the  applicable 
statute  of  limitations.  Finally,  the  court  dismissed  plaintiffs' 
constitutional  claims  under  42  U.S.C.  §  1983.  Appellants  contended 
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in  arguments  before  this  court  that  the  district  court  committed 
several  errors.  We  held  our  opinion  in  this  matter  in  abeyance 
pending  the  Supreme  Court's  decision  in  Lehnert  v.  Ferris  Faculty 
Association.  59  U.S.L.W.  4544  (May  30,  1991)  because  the  Lehnert 
case  raised  several  issues  nearly  identical  to  those  raised  by 
appellants. 

^ Union  Expenditures  Generally  Under  Section  7.    Fleventh. 

We  first  examine  the  federal  law  concerning  the  authority  of 
a  ii.;ioji  tv  charge  expendituras  tj  diE.'^aiiCirg  eaploveas  JTicr  thti 
Railway  Labor  Act.  The  agency  shop^  was  first  given  a  stamp  of 
approval  by  Congress  in  1951  when  the  RLA  was  amended  to  permit 
such  arrangements.  The  1951  amendment  was  an  attempt  to  deal  with 
"free  riders" — employees  who  benefitted  from  a  union's  representa- 
tion but  did  not  contribute  to  the  costs  of  that  representation. 
The  constitutionality  of  this  amendment  was  upheld  in  Railway 
Employees'  Department  v.  Hanson.  351  U.S.  225,  76  S.Ct.  714,  100 
L.Ed.  1112  (1956),  in  which  the  Supreme  Court  rejected  the 
contention  that  the  amendment's  effect  of  forcing  contributions 
from  unwilling  persons  was  a  violation  of  the  First  Amendment  or 
the  Due  Process  Clause  of  the  Fifth  Amendment.  The  Court  found  it 
was  within  Congress'  power  to  rec[uire  financial  support  for  a 


^  An  "agency  shop"  agreement  generally  provides  that  while 
employees  are  not  required  to  join  the  union,  they  are  required  to 
pay  the  union  an  amount  equal  to  union  dues.  A  "union  shop" 
agreement  provides  that  no  one  will  be  employed  who  does  not  join 
the  union  within  a  short  time  after  being  hired.  See  Oil  Workers  v. 
Mobil  Oil  Corporation.  426  U.S.  407,  409  n.l,  96  S.Ct.  2140,  48 
L.Ed. 2d  736  (1976).  As  far  as  the  issues  raised  in  this  case  are 
concerned,  there  is  no  material  difference  between  the  two. 
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collective  bargaining  agent  from  those  who  benefitted  from  the  work 

of  the  agent.   Hanson.  351  U.S.  225,  238.   The  Court  observed  that 

"[t]he  financial  support  required  relates  ...  to  the  work  of  the 

union  in  the  realm  of  collective  bargaining."   Id.  at  235.   The 

Court  noted,  however,  that  "[i]f  'assessments'  are  in  fact  imposed 

for  purposes  not  germane  to  collective  bargaining,  a  different 

problem  would  be  presented."  Id.   In  International  Association  of 

Machinists  v.  Street.  367  U.S.  740,  81  S.Ct.  1784,  6  L.Ed. 2d  1141 

il961)..  the  Supreme  Court  heTd  that  the  RLA  did  not  authorize  a 

union  to  use  agency  fees  from  objecting  employees  to  support 

political  candidates.   The  Court  stated  that  Congress  did  not 

intend  to  vest  the  unions  with  unlimited  power  to  spend  exacted 

money.    Although  the  Court  did  not  set  forth  a  standard  to 

distinguish  between  proper  and  improper  uses  of  agency  fees,  it 

stated: 

Its  use  to  support  candidates  for  public 
office,  and  advance  political  programs,  is  not 
a  use  which  helps  defray  the  expenses  of  the 
negotiation  or  administration  of  collective 
agreements,  or  the  expenses  entailed  in  the 
adjustment  of  grievances  and  disputes.  In 
other  words,  it  is  a  use  which  falls  clearly 
outside  the  reasons  advanced  by  the  unions  and 
accepted  by  Congress  why  authority  to  make 
union-shop  agreements  was  justified. 

Street.  367  U.S.  at  768.   In  Railway  Clerks  v.  Allen.  373  U.S.  113, 

83  S.Ct.  1158,  10  L.Ed. 2d  235  (1963),  the  Court  again  distinguished 

between  political  expenditures  and  those  expenditures  that  were 

"germane  to  collective  bargaining." 

More  recently,  in  Ellis  v.  Railwav  Clerks.  466  U.S.  435,  104 

S.Ct.  1883,  80  L.Ed. 2d  428  (1984),  the  Court  addressed  the  issue  of 


1427 


whether  a  union  could  charge  objecting  employees  for  expenses  that 
fell  in  the  grey  area  between  expenses  clearly  germane  to  collec- 
tive bargaining  and  expenditures  that  are  clearly  political.  The 
Court  stated  that: 

[T]he  test  must  be  whether  the  challenged 
expenditures  are  necessarily  or  reasonably 
incurred  for  the  purpose  of  performing  the 
duties  of  an  exclusive  representative  of  the 
employees  in  dealing  with  the  employer  on 
labor-management  issues.  Under  this  standard, 
objecting  employees  may  be  compelled  to  pay 
their  fair  share  of  not  only  the  direct  costs 
of  ne-s^iiat  '.ng  an<i  ^iTni.'^lstecing  a  collective- 
bargaining  contract  and  of  settling  grievances 
and  disputes,  but  also  the  expenses  of 
activities  or  undertakings  normally  or 
reason2Lbly  employed  to  implement  or  effectuate 
the  duties  of  the  union  as  exclusive 
representative  of  the  employees  in  the 
bargaining  unit. 

Ellis.  466  U.S.  at  448. 

In  Lehnert  v.  Ferris  Faculty  Association.  59  U.S.L.W.  4546 

(May  30,  1991),  a  case  dealing  with  a  public  sector  union,  the 

Court  declared  that  in  determining  what  expenses  a  union  may 

constitutionally  charge  dissenting  members,  Hanson  and  Street  and 

their  progeny  teach  that  chargeable  activities  must  (1)  be 

"germane"  to  collective  bargaining  activity;  (2)  be  justified  by 

the  government's  vital  policy  interest  in  labor  peace  and  avoiding 

"free  riders";  and  (3)  not  significantly  add  to  the  burdening  of 

free  speech  that  is  inherent  in  the  allowance  of  an  agency  or  union 

shop.  Id.  at  4  547.   These  same  characteristics  presumably  are 

required  for  chargeable  expenses  under  the  Railway  Labor  Act,  since 

the  Court  has  consistently  interpreted  the  RLA  to  avoid  serious 

doubt  of  the  statute's  constitutionality.  Street.  367  U.S.  at  749. 
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k: E?cpenditures  bv  AI.pA- 

Appellants  first  contend  that  the  district  court  applied  an 
erroneous  standard  of  law  to  determine  which  of  ALPA's  expenditures 
were  germane  to  collective  bargaining.  Appellants  believe  that  the 
district  court  gave  the  union's  determination  of  what  was  germane 
and  what  was  not  germane  "undue  deference."  We  disagree.  In 
findings  made  fron  the  bench,  the  district  court  clearly  cited  the 
Ellis  case  and  recognized  that  the  governing  standard  was  whether 
*■■-,•*  o:i:. (':■'' -i  exp,ir«d i  i.Mr--^-5  w-ar?  sho-m  >,o  l>e  j-irffliij;--.  i,=  >  -.ail.^.-iti'/'i 
bargaining.  Tr.  Vol. XIII  at  13.  The  court  recognized  that  the 
burden  of  proving  that  the  expenditures  were  germane  was  on  the 
defendant.  Id.  Appellant  suggests  that  the  court's  remark  at  one 
point  that  "the  court  merely  has  to  look  at  this  to  see  whether  the 
union  used  good  judgment,  ..."  I^.  at  15,  shows  that  the  court 
applied  an  erroneous  standard  of  law.  Perhaps  this  particular 
comment  was  intended  to  reflect  that  the  nature  of  the  free  rider 
problem  requires  that  the  union  "have  a  certain  flexibility  in  its 
use  of  compelled  funds."  Ellis.  466  U.S.  at  456.  At  any  rate,  the 
balance  of  the  court's  analysis  shows  that  the  court  generally 
applied  the  proper  standard  and  determined  that  the  expenditures  in 
question  were  germane  to  ALPA's  duties  as  a  collective  bargaining 
agent. ^  We  cannot  agree  that  the  district  court  gave  undue 
deference  to  ALPA's  determination  of  what  was  germane  and  what  was 
not  germane. 


As  set  forth  on  Pp.  10-14,  infra,  we  find  that  the  court 
erroneously  determined  that  all  litigation  expenses  could  be 
charged  to  the  plaintiffs. 
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In  addition  to  challenging  the  standard  applied  by  the 
district  court,  appellants  challenge  the  court's  findings  that  the 
various  expenses  incurred  by  the  union  were  germane  to  collective 
bargaining.  In  particular,  appellants  object  to  the  court's 
finding  that  ALPA  could  properly  charge  agency  fee  payers  at  United 
for  expenses  incurred  by  ALPA  in  representing  other  airlines.  In 
calculating  the  amount  of  agency  fee  that  each  of  the  plaintiffs 
owed,  ALPA  did  not  attempt  to  determine  what  expenses  it  incurred 
or.  Deha  .r  of  ea' ^  iLrixne.  li^^tao'i,  Ali'h  C3'i.v;nla'.«d  "Ava  ^lo^.'''' 
amount  of  its  chargeable  expenses  at  all  airlines  and  then  divided 
that  amount  by  the  total  number  of  employees  at  all  of  the 
airlines.  Thus,  the  agency  fee  was  determined  by  combining  and 
averaging  expenses  from  all  bargaining  units  rather  than  by 
charging  employees  in  each  specific  bargaining  unit  only  for 
expenses  incurred  representing  that  unit.  Appellants  argue  that 
the  Supreme  Court's  decision  in  Ellis  made  clear  that  expenses 
incurred  by  a  union  outside  of  a  particular  bargaining  unit  are  not 
considered  germane  to  collective  bargaining  as  far  as  the  employees 
in  that  unit  are  concerned. 

Whatever  ambiguity  Ellis  created  with  regard  to  expenses 
incurred  by  a  union  outside  of  a  particular  bargaining  unit  was 
cleared  up  by  the  Court  in  Lehnert.  Like  the  plaintiffs  here,  the 
plaintiffs  in  Lehnert  objected  to  helping  pay  for  union  expendi- 
tures outside  of  their  bargaining  unit  because  those  expenses  did 
not  produce  a  direct  benefit  to  them.  The  Lehnert  Court  concluded 
that  "a  local  bargaining  representative  may  charge  objecting 
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_i 
•Bploy««s  for  their  pro  rata  share  of  the  costs  associated  with 
otherwise  chargeable  activities  of  its  state  and  national  affi- 
liates, even  if  those  activities  were  not  performed  for  the  direct 
benefit  of  the  objecting  employees  bargaining  unit."  Lchnert.  59 
U.S.L.W.  at  4548.  The  Court  declared  that  it  had  never  interpreted 
the  test  for  germane  expenses  to  require  a  direct  relationship 
between  the  expense  at  issue  and  soae  tangible  benefit  to  the 
dissenter's  bargaining  unit  and  that  to  do  so  would  "ignore  the 
unified-nembership  structure  under  which  so  many  unions  .  .  . 
operate."  Id.  The  Court  cautioned  that  this  did  not  give  a  local 
union  carte  blanche  to  charge  dissenters  for  activities  wholly 
unrelated  to  the  employees  in  their  unit,  such  as  a  contribution  in 
the  nature  of  a  charitable  donation  from  a  local  union  to  its 
parent.  The  only  connection  required  is  that  "there  must  be  some 
indication  that  the  payment  is  for  services  that  may  ultimately 
enure  to  the  benefit  of  the  members  of  the  local  union  by  virtue  of 
their  membership  in  the  parent  organization."  Id*  At  4549.  This 
is  so  because  "[t]he  essence  of  the  affiliation  relationship  is  the 
notion  that  the  parent  will  bring  to  bear  its  often  considerable 
economic,  political,  and  informational  resources  when  the  local  is 
in  need  of  them.  Consequently,  that  part  of  a  local's  affiliation 
fee  which  contributes  to  the  pool  of  resources  potentially  avail- 
able to  the  local  is  assessed  for  the  bargaining  tinit's  protection, 
even  if  it  is  not  actually  expended  on  that  unit  in  any  particular 
membership  year."  Id>  at  4548. 
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When  these  standards  are  applied  to  the  facts  of  this  case,  it 
is  clear  to  us  that  ALPA  properly  charged  the  plaintiffs  for 
negotiating  and  administrative  expenses  incurred  outside  of  the 
United  bargaining  unit.  The  district  court  found  that  it  was 
reasonable  for  ALPA  to  divide  its  negotiation  costs  among  all  of 
the  employees  it  represents  because  of  the  effect  negotiations  at 
one  airline  have  upon  others.  The  court  found  persuasive  the 
argument  that  when  certain  terms  are  negotiated  at  one  airline  they 
very  quickly  become  incorporated  into  agreements  with  other 
airlines.  Although  the  plaintiffs  vigorously  contested  this 
assertion,  the  court  was  persuaded  otherwise.'  This  factual 
finding  has  considerable  support  in  the  record  and  we  cannot  say 
that  it  is  clearly  erroneous.  ALPA*s  method  of  pooling  negotiation 
expenses  is  permissible  under  Lehnert  because  "the  payment  is  for 
services  that  may  ultimately  enure  to  the  members  of  the  local 
union  by  virtue  of  their  membership  in  the  parent  organization." 
Lehnert.  59  U.S.L.W.  at  4549.  Although  negotiations  at  other 
airlines  are  not  undertaken  directly  on  behalf  of  the  plaintiffs, 
the  costs  of  such  activities  can  be  said  to  contribute  to  "the  pool 
of  resources  potentially  available"  to  the  United  unit.  ££.  ld>  at 
4  548.  The  evidence  here  suggests  that  a  contract  negotiated  on 
behalf  of  one  ALPA  xinit  is  subsequently  used  as  a  bargaining  tool 


'  The  district  court  cited  with  approval  Crawford  v.  Airline 
Pilots  Assoc.  Infl.  .  No.  87-8dl-A  (E.D.Va.  1988),  aff 'd.  870  F.2d 
155  (4th  Cir.  1989),  rch'g  en  banc  granted,  a  similar  case  in  which 
the  district  court  found  that  the  circumstances  of  negotiating 
collective  bargaining  contracts  for  pilots  made  it  reasonable  for 
ALPA  to  divide  its  costs  equally  among  all  of  its  constituents. 
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for  another  unit.  In  light  of  this  relationship,  it  is  not 
unreasonable  to  determine  the  plaintiffs'  agency  fee  by  pooling  the 
negotiating  expenses  of  these  units  and  dividing  the  costs  among 
the  represented  employees.  This  method  does  not  run  afoul  of 
Ellis,  which  states  that  objecting  employees  "may  be  compelled  to 
pay  their  fair  share  of  not  only  the  direct  costs  of  negotiating 
and  administering  a  collective  bargaining  contract  and  of  settling 
grievances  and  disputes,  but  also  the  expenses  of  activities  or 
undertakings  normally  or  reasonably  employed  to  implement  or 
effectuate  the  duties  of  the  union  as  exdtisive  representative  of 
the  employees  in  the  bargaining  unit."  £IlJiftr  466  U.S.  at  448. 
Similarly,  the  union  may  spread  its  administrative  costs  to  all  of 
the  bargaining  units,  including  that  of  the  plaintiffs.  Adminis- 
trative costs  by  their  nature  contribute  to  the  pool  of  resources 
potentially  available  to  each  affiliated  bargaining  unit.  These 
expenses  are  necessary  to  maintain  the  xinion's  existence  and 
ultimately  enure  to  the  benefit  of  all  represented  employees.  ££. 
Ellis.  466  U.S.  at  448  ("Surely  if  a  union  is  to  perform  its 
statutory  functions,  it  must  maintain  its  corporate  or 
associational  existence  .  .  .  ."). 

Although  Lehnert  and  Ellis  pose  no  obstacle  to  spreading  the 
costs  of  administration  and  negotiation  among  various  bargaining 
units,  some  of  the  litigation  expenses  incurred  by  ALPA  may  not  be 
charged  to  objecting  United  pilots.  ALPA  spent  large  sums  of  money 
for  litigation  after  Continental  Airlines  filed  for  bankruptcy  in 
1983.   ALPA  challenged  Continental  when  the  airline  declared  that 
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it»   bankruptcy   filing   abrogated   its   collective   bargaining 

agreement.  The  plaintiffs  object  to  paying  any  of  the  costs  of  the 

Continental  litigation  because  it  did  not  involve  the  United 

Airlines  bargaining  unit.  In  Eiiis,  the  Supreme  Court  had  this  to 

say  about  the  propriety  of  charging  objecting  employees  for 

litigation  expenses: 

The  expenses  of  litigation  incident  to 
negotiating  and  administering  the  contract  or 
to  settling  grievances  and  disputes  arising  in 
the  bargaining  unit  are  clearly  chargeable  to 
petitioners  as  a  normal  incident  of  the  duties 
of  the  exclusive  representative.  The  same  is 
true  of  fair  representation  litigation  arising 
within  the  unit,  of  jurisdictional  disputes 
with  other  unions,  and  of  any  other  litigation 
before  agencies  or  in  the  courts  that  concerns 
bargaining  unit  emolovees  and  is  normally 
conducted  by  the  exclusive  representative. 
The  expenses  of  litigation  not  having  such  a 
connection  with  the  bargaining  unit  are  not  to 
be  charged  to  objecting  employees.  Contrary 
to   the   view   of   the   Court   of  Appeals, 

therefore,   unlfiU the   Western   Airlines 

bargaining unit   is   directlv   concerned. 

Objecting  emolovecs  need  not  share  the  costs 
of  the  union's  challenge  to  the  leoalitv  of 

the  airling industry  mutual  aid  pact:   of 

litigation  seeking  to  protect  the  rights  of 
airline  emolovees  generally  during  bankruptev 
proceedings:  or  of  defending  suits  alleging 

viglfltion Si ihS nondiscrimination 

reauirements  of  Title  VII  of  the  Civil  Rights 
Act  of  1964. 

Sills,  466  U.S.  at  453  (emphasis  added).  Under  this  standard,  ALPA 

may  not  charge  objecting  United  pilots  for  expenses  incurred  in 

litigation  on  behalf  of  the  Continental  bargaining  unit.   The 

plaintiffs  here  were  not  directly  concerned  by  the  bankruptcy 

litigation  at  Continental.   The  district  court  found  that  the 

litigation  was  a  "very  important  part  of  keeping  this  union 
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strong."   Tr.  Vol. XIII  at  15.   ALPA  failed  to  show,  however,  that 

this  litigation  benefitted  the  United  bargaining  unit  in  any 

significant  way.   No  concrete  evidence  was  presented  as  to  how  the 

bankruptcy  litigation  concerned  United  employees.   The  suggestion 

that  challenging  one  airline  might  prevent  other  airlines  from 

declaring  bankruptcy  amounts  to  little  more  than  a  hypothesis.  The 

argument  that  the  litigation  helped  to  "make  the  union  stronger"  is 

too  nebulous  to  support  charging  the  plaintiffs  for  those  expenses. 

This  argument  is  analogous  to  the  situation  in  Ellis,  where  the 

union  contended  that  organizing  expenses  could  be  properly  charged 

to  objecting  nonmembers  because  organizing  efforts  helped  to 

strengthen  the  union's  overall  bargaining  position.   The  Ellis 

Court  observed  that  S  2,   Eleventh  of  the  Railway  Labor  Act  was  not 

intended  to  be  a  tool  for  the  expansion  of  overall  union  power.  ld« 

at  4  51.   Moreover,  the  Court  found  that  the  free-rider  rationale 

was  not  aimed  at  such  expenses: 

If  one  accepts  that  what  is  good  for  the  union 
is  good  for  the  employees,  a  proposition 
petitioners  would  strenuously  deny,  then  it 
may  be  that  employees  will  ultimately  ride  for 
free  on  the  union's  organizing  efforts  outside 
the  bargaining  unit.  But  the  free  rider 
Congress  had  in  mind  was  the  employee  the 
union  was  required  to  represent  and  from  whom 
it  could  not  withhold  benefits  obtained  for 
its  members.  Nonbargaining  unit  organizing  is 
not  directed  at  that  employee. 

Id.  at  452.   Because  ALPA  has  failed  to  show  that  the  litigation 

involving  Continental  was  related  to  the  plaintiffs'  bargaining 

unit,  the  free-rider  rationale  does  not  mandate  that  plaintiffs 

share  in  the  costs  associated  with  it. 
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ALPA  argues  that  filiis  was  not  intended  to  express  any  opinion 
on  how  a  union  should  allocate  litigation  expenses  among  its 
various  bargaining  units.  Appellee  points  out  that  other  courts 
have  read  Ellis  in  a  restrictive  manner.  See  Crawford  v.  Airline 
Pilots  Association  International.  870  F.2d  155  (4th  Cir.  1989), 
reh'g  en  banc  granted.  At  bottom,  appellee's  argument  boils  down 
to  a  contention  that  the  Supreme  Court  did  not  mean  what  it  said  in 
£llls.  We  think  the  Court  meant  what  it  said.  The  Court  must  be 
pr^jsumed  to  )cnow  the  meaning  of  the  term  "bargaining  unit."  The 
Ellis  case  makes  no  exception  for  litigation  that  helps  the  union 
in  a  general  way  or  that  benefits  other  bargaining  units 
represented  by  the  union.  In  order  for  litigation  expenses  to  be 
charged  to  a  bargaining  unit,  the  litigation  must  concern  the 
members  of  the  bargaining  unit.  "The  expenses  of  litigation  not 
having  such  a  connection  with  the  bargaining  unit  are  not  to  be 
charged  to  objecting  employees."  Ellis.  466  U.S.  at  453. 

This  reading  of  Ellis  is  bolstered  by  the  recent  Lehnert 

decision.   In  an  opinion  representing  the  view  of  four  justices. 

Justice  Blackaun  concluded  in  Lehnert  that  although  a  union  could 

generally  charge  dissenters  for  expenses  incurred  on  behalf  of 

other  bargaining  units, 

"[t]his  rationale  does  not  extend  ...  to 
the  expenses  of  litigation  that  does  not 
concern  the  dissenting  employees'  bargaining 
unit  ....  While  respondents  are  clearly 
correct  that  precedent  established  through 
litigation  on  behalf  of  one  unit  may 
ultimately  be  of  some  use  to  another  unit,  we 
find  extra-unit  litigation  to  be  more  akin  to 
lobbying  in  both  kind  and  effect.  We  have 
long  recognized  the  important  political  and 
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expressive  nature  of  litigation.  [cite 
omitted]  Moreover,  union  litigation  may  cover 
a  diverse  range  of  areas  from  bankruptcy 
proceedings  to  employment  discrimination.  See 
Ellis.  466  U.S.  at  453.  When  unrelated  to  an 
objecting  employee's  unit,  such  activities  are 
not  germane  to  the  union's  duties  as  exclusive 
bargaining  representative.  Just  as  the  Court 
in  Ellis  determined  that  the  RLA,  as  informed 
by  the  First  Amendment,  prohibits  the  use  of 
dissenters'  fees  for  extra-unit  litigation, 
ibid. ,  we  hold  that  the  Amendment  proscribes 
such  assessments  in  the  public  sector. 

Lehnert .  59  U.S.L.W.  at  4550.    In  view  of  the  fact  that  this 

sec':i.on  3!:  Justice  >*"  ^>cX*jav.!'s  opinion  •.•?.s  ret  .*.\::y'cr,ci   by  a   iflajoritv 

of  the  Court,  some  uncertainty  may  remain  as  to  whether  the 

Constitution  forbids  charging  dissenting  employees  for  extra-unit 

litigation.*   The  Railway  Labor  Act,  however,  is  consistently 

construed  in  order  to  relieve  doubts  concerning  the  statute's 

constitutionality.  See  Id.  at  4557  (Scalia,  J.  dissenting  in  part) 

f "Street  adopted  a  construction  of  the  Railway  Labor  Act  nowhere 

suggested  in  its  language,  to  avoid  'serious  doubt  of  [its] 

constitutionality.'")  In  light  of  the  interpretation  of  the  RLA 

stated  in  Ellis  and  the  further  constitutional  problems  suggested 

in  Lehnert.  we  conclude  that  the  RLA  does  not  allow  ALPA  to  charge 


*  The  portion  of  Justice  Blac)aaun's  opinion  dealing  with 
extra-unit  litigation  expenses  was  joined  by  Chief  Justice 
Rehnquist  and  Justices  White  and  Stevens.  Additionally,  three  other 
justices  would  have  adopted  a  test  for  chargeable  expenses  that 
required  "a  direct  relationship  between  the  expense  at  issue  and 
some  tangible  benefit  to  the  dissenters'  bargaining  unit."  Id-  at 
4559  (Scalia,  J.,  concurring  in  part  and  dissenting  in  part).  As  we 
noted  supra  at  p.  12,  ALPA  failed  to  show  such  a  relationship  with 
regard  to  its  litigation  expenses  outside  of  the  United  bargaining 
unit.  Thus,  it  appears  that  a  majority  of  the  Supreme  Court  would 
not  allow  ALPA  to  charge  these  litigation  expenses  to  the 
plaintiffs. 
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the  plaintiffs  for  the  litigation  expenses  objected  to  that  arise 
outside  of  the  plaintiffs'  bargaining  unit.  Such  a  construction  is 
consistent  with  Congress'  intent  in  amending  the  RLA  to  eliminate 
the  problem  of  the  free  rider  while  at  the  same  time  protecting 
freedom  of  dissent.  See  Street.  367  U.S.  at  767.  As  Justice 
Blackmun  recognized,  an  association  for  litigation  often 
constitutes  the  most  effective  form  of  political  association. 
Lehnert.  59  U.S.L.W.  at  4550  (citing  NAACP  v.  Button.  371  U.S.  415, 
4n.  SI  s.cr.  3:.s,  ^  i-.F-i  2d  4ft5  :'i52)) 

On  remand  the  district  court  should  direct  the  union  to 
redetermine  the  amount  of  the  agency  fee  owed  by  the  plaintiffs  for 
the  period  covered  by  this  suit.  The  union  must  exclude  from 
chargeable  expenses  any  litigation  expenses  that  did  not  concern 
the  United  bargaining  unit.  Expenses  relating  to  the  bankruptcy  of 
Continental  Airlines  must  be  excluded,  as  well  as  any  litigation 
expenses  arising  from  the  bankruptcy  of  any  employer  other  than 
United.  The  costs  of  any  litigation  associated  with  the 
Continental  matter,  such  as  the  RICO  suit  against  ALPA,  should  also 
be  excluded  because  ALPA  has  failed  to  show  the  requisite 
connection  with  the  United  bargaining  unit.  Under  Ellis,  the 
expenses  of  any  other  litigation  that  does  not  directly  concern  the 
United  Airlines  bargaining  unit  must  also  be  excluded. 

Appellants'  next  objection  relates  to  the  Major  Contingency 
Fund.  This  large  reserve  fund  was  financed  by  a  one  percent  dues 
increase  imposed  on  all  pilots  represented  by  ALPA.  ALPA  decided 
to  establish  the  fund  because  it  believed  that  its  vulneraibility  to 
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a  prolonged  strike  significantly  weakened  its  bargaining  position 
with  management.  Appellants  take  issue  with  two  features  of  the 
Major  Contingency  Fund.  First,  they  object  to  ALPA's  practice  of 
accumulating  agency  fees  in  a  "war  chest."  The  district  court's 
findings  show,  however,  that  the  contingency  fund  had  a  direct 
impact  on  the  union's  eJjility  to  negotiate  a  collective  bargaining 
agreement.  Based  on  the  court's  findings,  we  agree  that  the 
contingency  fund  is  sufficiently  germane  to  collective  bargaining 
;  ^.  -  •■■-  i.-»  air  '  ■:•  ■  >Tatr'-!  r»'-e  ,^r  <  ,;* ' ->'-i*'f  j  \i}  l-:av  :>.  ::)n.:*"irrj  ->£  the 
costs  of  funding  it.  The  fund  is  available  to  United  pilots  in  the 
event  of  a  strike  against  United.  This  directly  enhances  the 
ability  of  ALPA  to  negotiate  on  the  plaintiffs'  behalf.  The 
contingency  fund  was  shown  to  be  reasonably  employed  to  effectuate 
the  duties  of  ALPA  in  representing  the  plaintiffs.  ££•  Ellis.  4  66 
U.S.  at  448. 

Plaintiffs'  second  objection  concerning  the  fund  is  that  it 
was  used  for  an  impermissible  purpose  because  payments  were  made  to 
flight  attendants  and  others  who  honored  ALPA's  strike  against 
United  Airlines.  Whatever  the  plaintiffs'  beliefs  may  be  regarding 
the  propriety  of  a  strike  against  their  employer,  however,  the 
simple  fact  is  that  a  strike  is  a  conventional  practice  in  the 
realm  of  collective  bargaining.  He  cannot  say  the  court  erred  in 
determining  that  such  payments  were  reasonably  employed  by  the 
union  to  effectuate  its  duties  as  the  exclusive  representative  of 
the  bargaining  unit. 
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In  addition  to  the  recjuirement  that  expenses  be  "germane  to 
collective  bargaining"  in  order  to  be  chargeable,  Lehnert  also 
indicated  that  such  expenses  must  be  justified  by  the  government's 
interest  in  labor  peace  and  avoiding  "free  riders,"  and  they  must 
not  add  to  the  burdening  of  free  speech  inherent  in  the  allowance 
of  the  agency  shop.  Because  Lehnert  was  not  decided  until  after 
the  appeal  was  taken  in  this  case,  the  district  court  did  not  have 
the  benefit  of  that  opinion  in  making  its  findings.  Inasmuch  as 
Kin  .-ecord  before  us  is  sutficientlj  -^omj-lett*  an-l  th*;  ''acts 
underlying  the  plaintiffs'  claim  are  undisputed,  we  have  examined 
the  union  expenses  found  to  be  germane  in  light  of  the  additional 
requirements  of  Lehnert.  We  find  that  the  expenses  at  issue  here 
are  in  fact  justified  by  the  government's  interest  in  eliminating 
the  free  rider  problem.  ALPA's  negotiation  and  administrative 
expenses  (as  well  as  those  other  expenses  taken  to  effectuate  its 
duties  as  the  exclusive  bargaining  representative)  presumably 
created  a  benefit  to  all  those  represented  by  ALPA;  it  is  therefore 
fair  to  require  the  plaintiffs  to  share  in  those  costs.  Moreover, 
these  expenses  create  little  additional  interference  with  the  First 
Amendment  interests  of  the  plaintiffs  beyond  that  already 
countenanced  by  allowing  the  agency  shop  arrangement.  By  an 
overwhelming  margin,  the  expenses  relate  to  the  union's  duties  of 
negotiation  and  administration  of  collective  bargaining  contracts 
rather  than  to  expressive  and  ideological  activities.  Clearly, 
compulsory  financial  support  of  a  union  does  not,  without  more, 
violate  the  First  Amendment.   Lehnert.  59  U.S.L.W.  at  4547.   We 
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find  no  statutory  or  constitutional  barriers  to  charging  the 
plaintiffs  for  those  expenses  shown  to  be  germane  to  collective 
bargaining. 

c.   Procedures. 

Appellants  next  contend  that  the  procedures  adopted  by  ALPA 
regulating  challenges  to  the  agency  fee  determination  were 
constitutionally  inadequate.  In  Chicago  Teachers  Union  v.  Hudson. 
475  U.S.  292,  106  S.Ct.  1066,  89  L.Ed. 2d  232  (1986),  the  Supreme 
::our-t  hf\^i  that  tl\':  Ccnsti^.t't-' --f.  required  certarr  ^--T-oredurii 
safeguards  in  connection  with  an  agency  shop  arrangement  between  a 
teachers'  union  and  a  school  board.  The  constitutional  require- 
ments set  forth  by  the  Court  included  an  adequate  explanation  of 
the  basis  for  the  agency  fee,  a  reasonably  prompt  opportunity  to 
challenge  the  amount  of  the  fee  before  an  impartial  decisionmaker, 
and  an  escrow  for  the  amounts  reasonably  in  dispute  while  such 
challenges  are  pending.  Hudson.  475  U.S.  at  310.  In  the  instant 
case,  the  district  court  found  that  the  procedures  established  by 
ALPA  met  the  requirements  set  forth  by  the  Supreme  Court  in  Hudson. 

A  threshold  issue  in  this  case  is  whether  the  Hudson 
procedures  apply  to  an  agency  shop  agreement  between  private 
parties.  Both  the  Hudson  case  and  its  predecessor,  Abood  v. 
Detroit  Board  of  Education.  431  U.S.  209,  97  S.Ct.  1782,  52  L.Ed. 2d 
261  (1977),  found  that  procedural  safeguards  were  required  in  an 
agency  shop  arrangement  involving  a  public  employer.  The  Supreme 
Court  has  not  expressly  stated  whether  the  same  procedures  would  be 
required  under  an  agency  shop  arrangement  with  a  private  employer. 
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We  find  that  it  is  not  necessary  to  resolve  the  issue  in  this  case 
because,  although  we  assume  Hudson  does  apply,  appellants  have  not 
shown  they  are  entitled  to  any  relief  beyond  that  required  by  the 
RLA. 

There  appears  to  be  no  challenge  to  the  rebate  procedures 
currently  in  place  at  ALPA.  Instead,  appellants  focus  on  ALPA's 
procedures  in  past  years.  Appellants  raise  three  principal 
objections  concerning  past  procedures.  First,  they  arcpae  that  the 
rec'ce  repotrtr  vai  ^.  not  L-pe-ific  >inc.igli  r  .■<  ai.iov  cbjecticns  to  the 
calculation  of  the  agency  fee.  We  agree  with  the  district  court, 
however,  that  the  reports  met  the  minimum  level  of  specificity 
required  by  Hudson.  The  Court  noted  in  Hudson  that  a  union  "need 
not  provide  nonmembers  with  an  exhaustive  and  detailed  list  of  all 
of  its  expenditures,"  but  that  adequate  disclosure  "surely  would 
include  the  major  categories  of  expenses."  Hudson.  475  U.S.  at 
307,  n.l8.  Although  ALPA's  initial  rebate  reports  were  somewhat 
sketchy,  they  outlined  the  major  categories  of  expenses  and  gave 
potential  objectors  sufficient  information  to  gauge  the  propriety 
of  the  union's  fee. 

Appellants'  second  objection  relates  to  the  lack  of  an 
arbitration  procedure  in  connection  with  the  1984  rebate.  The 
rebate  report  for  1984  was  not  issued  until  shortly  after  the 
Hudson  case  was  decided  in  1986.  As  the  Hudson  Court  made  clear, 
the  opportunity  for  prompt  review  by  an  impartial  decisionmaker  is 
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a  requirement  in  an  agency  shop  arrangement.*  Although  the  union 
here  did  not  have  adequate  procedures  relating  to  the  1984  rebate, 
we  do  not  think  Hudson  would  require  the  relief  requested  by 
appellants.  Appellants  suggested  that  the  district  court  order  the 
union  to  refund  all  agency  fees  paid  for  1984.  In  assessing  what 
remedy  was  appropriate  for  the  union's  inadequate  procedures, 
however,  the  district  court  first  observed  that  plaintiffs  did  not 
request  arbitration  for  1984  or  even  when  the  procedure  was 
available*  in  connection  vith  the  1985  rebate.  The.  court  felt  that 
the  union's  failure  to  provide  arbitration  normally  would  require 
the  court  to  order  the  issues  to  be  submitted  to  arbitration,  but 
found  that  this  would  be  superfluous  under  the  present 
circumstances  because  the  issues  had  already  been  presented  to  and 
ruled  on  by  the  court.  Although  the  procedure  for  challenging  the 
1984  rebate  clearly  did  not  measure  up  to  Hudson,  under  the 
circumstances  the  district  court  chose  a  permissible  course.  The 
Hudson  procedural  scheme  evidently  contemplates  that  challenges  to 
agency  fee  determinations  will  be  reviewed  initially  through  an 
arbitration  procedure.  Hudson .  475  U.S.  at  307  and  n.20.  It  would 
be  redundant  at  this  point,  though,  to  order  the  matter  to  be 
siibmitted  to  an  arbitrator.  Cf .  Hudson  v.  Chicago  Teachers  Union. 
1991  U.S.App.  Lexis  214  (7th  Cir.  Jan.  9,  1991X("Were  we  to  .  .  . 
provide  a  hearing  and  judicial  determination  of  the  correctness  of 
the  fee,  we  would  in  effect  render  redundant  and  irrelevant  the 


*  As  noted  on  page  19,  supra,  we  assume  for  purposes  of  this 
opinion  that  the  Hudson  requirements  would  apply  to  the  agency  shop 
provision  at  United. 
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requirement  that  an  impartial  decisionmaker  hear  the  dispute  .  .  . 
.")  .  Under  the  circumstances  of  this  case,  including  the  fact  that 
appellants  did  not  request  arbitration,  the  hearing  before  the 
district  court  was  adequate  to  protect  the  rights  of  the 
plaintiffs.  Cf.  Giloin  v.  American  Federation  of  State.  County. 
and  Municipal  Employees.  875  F.2d  1310,  1313-15  (7th  Cir. 
1989) (Plaintiffs  must  show  some  harm  to  recover  for  inadequate 
union  procedures) .  To  the  extent  plaintiffs  seek  a  return  of 
agency  fees  plus  interest  that  were  used  for  purposes  not  germane 
to  collective  bargaining  (e.g.  for  litigation  expenses  on  behalf  of 
Continental  employees) ,  that  harm  will  be  remedied  under  the  KLk  by 
the  recalculation  of  agency  fees  by  the  union  when  the  case  is 
remanded. 

Appellants  final  objection  to  ALPA's  rebate  procedures 
concerns  the  practice  of  placing  disputed  agency  fees  in  an 
interest  bearing  escrow  account  pending  determination  of  the 
appropriateness  of  the  fee.  We  find  that  the  district  court  did 
not  err  in  determining  that  the  escrow  procedure  now  used  by  ALPA 
is  adequate  under  Hudson.  The  procedure  ensures  that  agency  fees 
will  not  be  used  even  temporarily  for  improper  purposes.  Cf. 
Hudson.  475  U.S.  at  305. 

d.   Admission  of  Evidence. 

Appellants  contend  that  the  district  court  abused  its 
discretion  by  excluding  certain  evidence.  The  evidence  in  question 
indicated  that  ALPA  officials  may  have  believed  that  some  of  the 
plaintiffs  were  not  obligated  to  pay  agency  fees.   The  district 
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court  excluded  this  evidence  on  the  ground  that  it  sought  to  inject 
new  issues  into  the  trial  in  an  untimely  fashion.  Up  until  shortly 
before  the  trial  began,  plaintiffs'  contentions  focused  primarily 
on  whether  the  union's  expenditures  were  germane  to  collective 
bargaining.  A  challenge  to  the  obligation  of  the  plaintiffs  to  pay 
any  agency  fees  obviously  would  have  changed  the  issues  in  dispute 
quite  significantly.  The  defendant  indicated  that  the  inclusion  of 
these  issues  would  require  it  to  call  additional  witnesses  to 
testify.  There  is  no  indication  that  these  issues  vera  included  in 
the  pretrial  order,  although  plaintiffs  apparently  had  some 
awareness  of  the  underlying  facts  during  discovery*  The  plaintiffs 
did  not  seek  a  continuance  or  leave  to  amend  the  pleadings  to  allow 
the  inclusion  of  these  issues  in  the  trial.  Under  the  circum- 
stances, the  district  court's  exclusion  of  this  evidence  was  not  an 
abuse  of  discretion. 

e.  Plaintiffs'  Section  1983  Claims. 

Appellant  argues  that  the  district  court  erred  by  dismissing 
their  claims  brought  under  42  U.S.C.  §  1983.  The  basis  for  the 
court's  decision  is  not  made  clear  from  the  record.  Nevertheless, 
we  affirm  the  dismissal  because  §  1983  applies  only  to  actions 
taken  under  color  of  state  law.  The  authorization  for  the  agency 
shop  at  issue  here  was  based  on  a  federal  statute,  the  Railway 
Labor  Act,  and  i  1983  is  therefore  inapplicable. 

f.  Denial  of  Class  Certification. 

Appellants  next  argue  that  the  trial  court's  refusal  to 
certify  this  matter  as  a  class  action  or  to  allow  additional 

22 


1445 


plaintiffs  was  reversible  error.  The  district  court  evidently 
denied  class  certification  on  the  ground  that  the  plaintiffs  would 
not  adequately  represent  the  class.  See  Fed. R. civ. p.  23(a)(4). 
Appellants  do  not  allege  that  the  district  court  applied  an 
improper  standard  in  denying  certification;  we  therefore  review  the 
court's  decision  only  for  an  abuse  of  discretion.  Adamson  v. 
Bowen .  855  F.2d  668,  675  (10th  Cir.  1988).  The  district  court 
concluded  that  the  plaintiffs  were  inadequate  representatives 
because  one  of  the  plaintiffs  sent  out  a  misleading  letter  to 
potential  class  members.  Based  on  this  episode,  the  court  surmised 
that  a  conflict  of  interest  existed  among  potential  class  members. 
The  district  court  clearly  had  a  basis  for  finding  that  a 
potential  conflict  of  interest  existed  among  the  class.  The  burden 
of  showing  the  adequacy  of  representation  was  on  the  plaintiffs 
below  and  appellants  have  not  demonstrated  to  us  that  they  met  this 
burden.  We  therefore  reject  the  argiiment  that  the  district  court 
abused  its  discretion.  See  Gilpin  v.  American  Federation  of  State. 
County,  and  Municipal  Employees.  875  F.2d  1310,  1313  (7th  Cir. 
1989)  .  Similarly,  appellants  have  not  demonstrated  an  abuse  of 
discretion  in  the  court's  refusal  to  allow  additional  plaintiffs  to 
be  added  to  the  suit.  The  court  denied  the  motion  to  add 
additional  plaintiffs  after  securing  a  stipulation  from  the  union 
that  it  would  treat  other  objecting  nonmembers  in  the  same  fashion 
as  the  named  plaintiffs.  Tr. Vol. Ill  at  23. 
q.   Statute  of  Limitations. 
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Finally,  appellants  contend  the  district  court  erred  in  ruling 
that  their  claims  arising  out  of  agency  fees  collected  in  1983  were 
barred  by  the  statute  of  limitations.  The  district  court  applied 
what  it  found  to  be  the  most  analogous  statute  of  limitations  under 
the  circumstances — the  six  month  period  governing  duty  of  fair 
representation  claims — and  held  that  any  challenge  concerning  the 
1983  rebate  was  barred.  Appellants  do  not  quarrel  with  the 
selection  of  this  particular  statute  of  limitations;  instead  they 
contend  that  the  time  for  filing  suit  should  have  been  tolled 
because  ALPA  did  not  notify  them  until  1986  that  they  could 
challenge  the  amount  of  the  agency  fee.  We  reject  this  argument. 
The  rebate  report  in  question  was  issued  to  the  plaintiffs  in 
November  of  1984.  As  of  that  date  the  plaintiffs  were  in 
possession  of  the  facts  underlying  a  possible  claim  against  the 
union.  Consequently,  any  claim  arising  out  of  the  1983  rebate  is 
barred  because  the  plaintiffs'  claim  was  not  brought  within  six 
months  of  receiving  the  report.  See  Crawford  v.  Air  Line  Pilots 
Association  International.  870  F.2d  155,  159  {4th  Cir.  1989)  ,  reh'q 
en  banc  granted.  (The  statute  of  limitations  began  to  run  on  the 
date  the  rebate  report  was  distributed) . 

Conclusion 

The  district  court  is  reversed  insofar  as  the  court  allowed 
the  union  to  charge  the  plaintiffs  for  litigation  expenses  that  did 
not  directly  concern  the  United  bargaining  unit.   The  matter  is 
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remanded  to  the  district  court  for  further  proceedings  not 
inconsistent  with  this  opinion.  The  district  court  is  affirmed  in 
all  other  respects. 

AFFIPilED  IN  PART,  REVERSED  IN  PART,  AND  REMANDED. 
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SUPPLEMENTAL  BRIEF  AMICUS  CURIAE 

OF  THE  TRANSPORTATION  COMMUNICATIONS 

INTERNATIONAL  UNION 


By  the  Court's  order  of  June  27,  1990,  this  case  was  held  in 
abeyance  pending  the  Supreme  Court's  decision  in  Lehnert  v.  Ferris 

Faculty  Ass'n.  ^U.S. ,  111  S.Ct.  1950  (May  30,  1991).  And,  by 

the  Court's  order  of  June  21,  1991,  parties  were  directed  "to  file 
supplemental  briefs  addressing  the  effect  of  the  Supreme  Court's 
decision  in  Lehnert  on  this  case."  This  brief  amicus  curiae 
responds  to  the  latter  order. 

The  basic  question  addressed  in  Lehnert  is  what  classes  of 
union  expenditures  may  be  charged  to  objecting  agency  fee  payers  in 
the  public  sector.  Of  particular  relevance  to  the  instant  case, 
the  Lehnert  opinion  discusses  the  extent  to  which  objecting  fee 
payers  may  be  charged  for  collective  bargaining  expenditures 
incurred  in  bargaining  units  other  than  their  own.  With  the 
consent  of  the  parties,  the  Transportation  Communications 
International  Union  (TCU)  filed  an  amicus  curiae  brief  in  this  case 
addressed  to  this  issue.  By  separate  motion  filed  herewith,  TCU 
has  requested  leave  to  supplement  its  previous  sxibmission  with  this 
brief  addressed  to  Lehnert ' a  effect  on  the  analysis  set  forth  in 
the  earlier  TCU  aaiSUS  curiae  brief. 

1.   The  Instant  Controversy;  The  panel  decision  in  this  case 

described  as  follows  the  plaintiffs'  challenge  to  the  Air  Line 

Pilots  Association's  classification  of  certain  expenditures  as 

chargeable: 

The  pilots  challenge  several  specific  expenditures 
that  the  Association  classified  as  germane  to  collective 
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bargaining  and  therefore  not  reimbursable  to  agency  fee 
payers.  They  maintain  that  expenditures  in  1985,  1986, 
and  1987,  in  support  of  strikes  at  United  Airlines  and 
Continental  Airlines,  and  in  preparation  for  a  possible 
strike  at  Eastern  Airlines,  should  not  be  charged  to 
agency  fee  payers  who  are  not  United,  Continental,  or 
Eastern  employees.  They  also  object  to  use  of  their 
agency  fees  for  the  creation  and  maintenance  of  a  strike 
reserve  fund  called  the  war  chest  or  major  contingency 
fund.  The  pilots  assert  that  use  of  agency  fees  for 
bargaining  expenses  outside  of  the  immediate  bargaining 
unit,  or  airline,  for  which  the  fee  payer  works,  violates 
both  the  Railway  Leibor  Act  and  their  constitutionally 
protected  free  association  rights.   [870  F.2d  at  157.] 

The  plaintiffs'  petition  for  rehearing  similarly  described  the 

issue  of  chargeability  as  follows: 

[D]oes  the  "union-shop"  provision  of  the  RLA — as 
interpreted  by  the  Supreme  Court  in  Ellis — sanction  a 
labor  union's  demand  that  nonunion  employees  of  one 
airline  financially  support  strikes  and  other  militant 
union  activity  at  another  airline  as  a  condition  of 
continued  employment?   [Pet.  for  Rehearing  2-3.] 

The  plaintiffs  acknowledge  that  objecting  fee  payers  can  be 

charged  for  the  cost  of  strikes  waged  against  their  own  employer, 

but  maintain  that  such  fee  payers  cannot  be  required  to  contribute 

to  ALPA's  strike  expenditures  in  general: 

[The  plaintiffs]  do  not  assert  that  they  cannot  be 
charged  for  "strike  preparations"  within  their  own 
bargaining  unit.  Under  the  RLA,  unions  may  lawfully 
strike  a  carrier  after  having  first  exhausted  the  major 
dispute  resolution  procedures  of  the  Act.  Plaintiffs  do 
not  believe,  however,  that  they  can  lawfully  be  charged 
for  AliPA  strikes  at  other  airlines.  [Appellants'  Supp. 
Br.  22.] 

Thus,  the  chargeability  issue  presented  on  rehearing  is  whether 

objecting  fee  payers  can  be  required  to  contribute  to  the  pool  of 

resources  —  the  Major  Contingency  Fund  —  maintained  by  ALPA  for 

financing  such  strikes  as  may  occur  in  any  Railway  Labor  Act 

bargaining  unit  and  without  regard  to  whether  a  strike  occurred  in 

the  objector's  bargaining  unit  during  the  period  in  question. 
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2-  The  Lehnert  Decision;  Lehnert  holds  that  a  union  that 
uses  Its  Income  from  dues  and  fees  paid  by  employees  In  several 
bargaining  units  to  finance  chargeable  activities  potentially 
available  to  all  the  contributing  units  "may  charge  objecting 
employees  for  their  pro  rata  share  of  the  costs  associated  with 
otherwise  chargeable  activities...,  even  if  those  activities  were 
not  performed  for  the  direct  benefit  of  the  objecting  employees' 
bargaining  xinit."   Ill  S.Ct.  at  1961. 

"The  essence  of  [such]  affiliation  relationship [s]  is  the 
notion  that  the  [union]  will  bring  to  bear  its  often  considerable 
economic,  political,  and  informational  resources  when  the 
[bargaining  unit]  is  in  need  of  them."  ld>  Each  bargaining  unit's 
"affiliation  fee. .  .contributes  to  the  pool  of  resources  potentially 

available  to  the  [unit] "   Ifl.   The  payment  into  this  common 

pool  "is  assessed  for  the  bargaining  unit's  protection,  even  if  it 
is  not  actually  expended  on  that  unit  in  any  particular  membership 
year."  X^. 

In  these  circumstances,  once  an  expenditure  has  been  shown  to 
be  "germane  to  collective  bargaining[ ,  ] . . .  [n]o  greater  relationship 
is  necessary"  to  justify  charging  objectors  for  their  share.  Ill 
S.Ct.  at  1963.  This  is  so,  because  "general  collective  bargaining 
costs,"  id.,  are  incurred  in  every  bargaining  unit,  and  thus  by 
definition  every  bargaining  unit  has  the  potential  to  draw  on  the 
resources  pooled  to  finance  that  class  of  union  expenditure.  Ill 
S.Ct.  at  1961. 

In  contrast,  however,  a  union  "may  not  . . .  charge  objecting 
employees  [in  one  bargaining  unit]  for  a  direct  donation  or  an 
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interest-free  loan  to  an  unrelated  bargaining  unit  for  the  purpose 
of  promoting  employee  rights  or  unionism  generally."  For  such 
payments  do  not  have  the  same  hallmarks  of  necessity  and 
regularity. 

3.  Lehnert's  Lessons  For  This  Case:  It  is  plain  that 
Lehnert's  holding  mandates  a  decision  upholding  the  chargeablity  of 
ALPA's  strike  fund.  As  the  plaintiffs  themselves  recognize. 
Appellants  Supp.  Br.  22,  under  the  Railway  Labor  Act,  strike 
expenses  are  part  of  "general  collective  bargaining  costs."  Ill 
S.Ct.  at  1963.  And,  as  the  Supreme  Court  recently  noted, 
"Underlying  the  entire  statutory  framework  is  the  pressure  born  of 
the  knowledge  that  in  the  final  instance  traditional  self-help 
economic  pressure  may  be  brought  to  bear  if  the  statutory  mechanism 
does  not  produce  agreement . "  Burlington  Northern  R.  Co.  v.  Broth. 
of  Maintenance  of  Wav  Emplovees.  481  U.S.  429,  452  (1987),  quoting 
Chicago  &  North  Western  R.  Co.  v.  Transportation  Union.  402  U.S. 
570,  597  (1971) (Brennan,  J.,  dissenting).  In  other  words,  "[t]he 
presence  of  economic  weapons  in  reserve,  and  their  actual  exercise 
on  occasion  by  the  parties,  is  part  and  parcel  of  the  system...." 
NLRB  V.  Insurance  Agents.  361  U.S.  477,  489  (1960). 

The  costs  of  supporting  strikes  in  various  bargaining  units, 
and  of  maintaining  a  fund  to  support  such  strikes  are  precisely  the 
costs  of  keeping  "economic  weapons  in  reserve,  and  [of]  their 

actual  exercise  on  occasion "  NLRB  v.  Insurance  Agents,  supra. 

361  U.S.  at  489.  That  being  so,  as  the  Lehnert  opinion  notes,  it 
is  common  for  labor  unions  to  finance  such  costs  through  a 
"unified-membership  structure,"    111  S.Ct.  at  1961,  in  which 


1456 


various  units  join  together  to  contribute  to  a  common  pool  from 
which  each  may  draw  in  time  of  need. 

As  we  demonstrated  in  our  initial  brief,  "contribute ing]  to 
[a]  pool  of  resources. . .for  the  bargaining  unit's  protection,"  111 
S.Ct.  at  1961,  is  a  rational  and  prudent  method  for  financing  union 
representation  and  one  commonly  used  in  various  segments  of  our 
society  to  achieve  economies  of  scale  and  to  insure  against 
catastrophic  costs.  TCU  Amicus  Br.  6-12.  As  we  also  demonstrated, 
this  method  is  particularly  appropriate  for  financing  strikes.  Id. 
at  8-11.  Strikes  often  entail  great  expense,  going  beyond  the 
immediate  financial  resources  of  the  employees  on  strike. 
Moreover,  strikes  occur  only  intermittently  and  often 
unpredictably,  making  it  difficult  for  a  single  unit  to  amass  the 
necessary  resources  over  time.  Indeed,  it  was  the  desire  to  create 
a  sufficient  pool  of  resources  to  finance  strikes  that  led  to  the 
formation  of  national  unions  in  this  country.   ld>  at  17  n.  14. 

For  just  such  reasons,  the  Tenth  Circuit  recently  held  that 
objecting  fee  payers  can  be  required  to  contribute  to  ALPA's  Major 
Contingency  Fund — the  pool  of  strike  resources  challenged  by  the 
plaintiffs  in  the  instant  case.  Pilots  Aoainst  Illegal  Dues  fPAlD^ 

V.  Air  Line  Pilots  Ass'n.  F.2d  ,  (10th  Cir.  No.  89-1053, 

July  11,  1991).  The  Tenth  Circuit  recognized  that  "ALPA  decided  to 
establish  the  fund  because  it  believed  that  its  vulneraibility  to  a 
prolonged  strike  significantly  weakened  its  bargaining  position 
with  management."  Slip  op.  15-16.  That  court  agreed  with  the 
district  court's  conclusion  "that  the  contingency  fund  had  a  direct 
impact  on  the  union's  ability  to  negotiate  a  collective  bargaining 
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agreement."  Id.  at  16.  The  Tenth  Circuit  recognized,  too,  that 
the  plaintiffs  in  that  case  could  be  required  to  contribute  to  the 
fund  in  years  when  there  was  no  strike  against  their  enployer. 
United  Airlines,  because  "[t]he  fund  is  available  to  United  pilots 
in  the  event  of  a  strike  against  United."   Id.^ 

3.  The  plaintiffs  maintain  that  since  Lehnert  was  decided 
under  the  Constitution  and  not  under  the  RLA,  this  Court  is  free  to 
disregard  the  Lehnert  majority  opinion  and  to  adopt  Justice 
Scalia's  concurring  and  dissenting  opinion  instead.  Appellants' 
Supp.  Br.  17.  This  argxunent  is  trebly  flawed. 

First,  and  in  our  view  dispositively,  the  Lehnert  majority 
based  its  constitutional  rulings  in  large  part  on  RLA  precedents. 
The  majority  opinion  begins  its  discussion  of  whether  the 
collective  bargaining  costs  charged  to  an  objector  must  have  been 
incurred  in  the  objectors  bargaining  unit  by  considering  the 
"germane  to  collective  bairgaining**  test  developed  in  the  RLA  cases 
from  Railwav  Employes'  Dent,  v.  Hanson.  351  U.S.  225  (1956), 
through  Ellis  V.  Railwav  Clerks.  466  U.S.  435  (1984).  Ill  S.Ct.  at 
1961.  With  respect  to  the  RLA  standard  of  chargeability,  the 
Lehnert  Court  states,  "we  have  never  interpreted  that  test  to 
require  a  direct  relationship  between  the  expense  at  issue  and  some 


^  The  trial  in  PAID  took  place  before  the  Supreme  Court 
definitively  resolved  the  question  of  unit-specific  accounting  in 
Lehnert.  Thus,  out  of  what  turned  out  to  be  an  excess  of  caution, 
in  PAID  the  union-defendant  presented  "evidence. . .that  a  contract 
negotiated  on  behalf  of  one  ALPA  unit  is  sxibsequently  used  as  a 
bargaining  tool  for  another  unit."  Slip  op.  9-10.  Under  both  the 
majority  and  the  dissenting  opinions  in  Lehnert .  this  showing  is 
unnecessary.  Rather,  as  the  Tenth  Circuit  noted,  what  the  union 
need  show  is  that  "[t]he  fund  is  available  to  [dissenting]  pilots 
in  the  event  of  a  strike  against  [their  employer]."  Slip  16.  SSS. 
Lehnert  v.  Ferris  Faculty  Ass'n.  suora.  Ill  S.Ct.  at  1962-63. 
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tangible  benefit  to  the  dissenters'  bargaining  unit."  Id.  And  the 
Court  cites  fiHia  as  a  precedent  for  not  requiring  a  direct 
relationship  between  an  expenditure  and  the  dissenter's  bargaining 
unit.   Id. 

Thus,  the  difference  the  plaintiffs  note  between  Lehnert ' s 
legal  setting  and  this  case's  does  not  serve  to  distinguish  that 
case  from  the  instant  one.  That  being  so,  the  plaintiffs' 
unprincipled  suggestion  that  this  Court  follow  the  minority 
position  in  Lehnert  rather  than  the  Lehnert  £sU£t's  position  fails 
on  its  own  terms. 

Second,  the  plaintiffs  point  to  nothing  in  the  language  or  the 
legislative  history  of  the  KLU  to  suggest  that  the  statutory  test 
for  what  is  chargeable  to  objectors  is  any  stricter  than  the 
constitutional  test  when  it  comes  to  showing  some  relationship  to 
the  bargaining  xinit.  In  fact,  as  we  have  shown  at  some  length,  the 
structure  and  legislative  history  of  the  RLA  led  to  the  conclusion 
that  Congress  intended  to  facilitate  the  sort  of  cost-sharing 
arrangements  sanctioned  in  Lehnert.  TCU  Amicus  Br.  22-28. 

Third,  the  plaintiffs  are  wrong  in  their  suggestion  that  there 

is  a  relevant  difference  for  this  case  between  the  Court's  opinion 

in  Lehnert  and  Justice  Scalia's  concurring  and  dissenting  opinion. 

In  fact.  Justice  Scalia's  opinion  expressly  agrees  with  the  Court's 

opinion  that  unions  may  allocate  chargeable  collective  bargaining 

costs  across  bargaining  units.   In  this  regard.  Justice  Scalia 

stated: 

Another  item  relating  to  affiliated  organizations 
that  the  Court  allows  to  be  charged  consists  of  a  pro 
rata  assessment  of  NEA's  costs  in  providing  collective- 
bargaining  services  (such  as  negotiating  advice,  economic 
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analysis,  and  informational  assistance)  to  its  affiliates 
nationwide,  and  in  maintaining  the  support  staff 
necessary  for  that  purpose.  It  would  obviously  be 
appropriate  to  charge  the  cost  of  such  services  actually 
provided  to  Ferris  iissif,  since  they  relate  directly  to 
performance  of  the  union's  collective-bargaining  duty. 
It  would  also  be  appropriate  to  ' charge  to  nonunion 
members  an  annual  fee  charged  by  NBA  in  exchange  for 
contractually  promised  availability  of  such  services  from 
NEA  on  demand.  As  Ferris  conceded  at  argument,  however, 
there  is  no  such  contractual  commitment  here.  The  Court 
nonetheless  permits  the  charges  to  be  made,  because 
"[t]he  essence  of  the  affiliation  relationship  is  the 
notion  that  the  parent  will  bring  to  bear  its  often 
considerable  economic,  political  and  informational 
resources  when  the  local  is  in  need  of  them."  Ante,  at 
13.  I  think  that  resolution  is  correct.  I  see  no  reason 
to  insist  that,  in  order  to  be  chargeeible,  on-call 
services  for  use  in  the  bargaining  process  be  committed 
by  contract  rather  than  by  practice  and  usage.  If  and 
when  it  becomes  predictable  that  requested  assistance 
from  the  NEA  will  not  be  forthcoming,  the  nonunion 
members  would  presumaUsly  have  cause  to  object  to  the 
charges,  just  as  they  would  have  cause  to  object  if 
written  contracts  for  the  services  would  predictably  not 
be  honored.  [Ill  S.Ct.  at  1980-81  (Scalia,  J., 
concurring  in  part,  dissenting  in  part)  (footnote  omitted; 
emphasis  added) . ] 

See  also  id.  at  1982  (Kennedy,  J.,  concurring  in  part,  dissenting 

in  part) . 

As  Justice  Scalia  explains,  while  the  Lehnert  Court  concludes 

that  "chargeability  does  not  require  'a  direct  relationship  between 

the  expense  at  issue  and  some  tangible  benefit  to  the  dissenters' 

bargaining  unit,'"  it  is  his  position  that  it  Is  necessary  to  show 

"a  tangible  benefit  relating  to  the  union's  performance  of  its 

representational  duties."   Ill  s.Ct.  at  1981.   But  Justice  Scalia 

then  goes  on  to  state  that  "Tilt  is  a  tangible  benefit... to  have 

expert  consulting  services  on  call,  even  in  the  vears  when  thev  are 

not  used."   Id.  at  1981;  emphasis  added.   It  is  patent  that  it  is 

equally  a  "tangible  benefit"  to  have  strike  support  services  "on 

call".  And  there  is  not  even  a  suggestion  in  this  case  that  ALPA's 
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collective  bargaining  resources,  including  its  capacity  to  finance 
strike  activities,  are  not  fully  available  to  the  plaintiffs' 
bargaining  unit.^ 

Thus,  while  we  do  not  minimize  the  importance  of  this 
difference  in  general  approach  between  the  Lehnert  Court's  opinion 
and  Justice  Scalia's  opinion  for  other  purposes,  for  present 
purposes  all  nine  Justices  reached  the  conclusion  that  the  class  of 
expenditure  at  issue  here  is  chargeable  across  unit  lines. 

4.  The  Special  Case  of  Litigation  Expenses:  While  disavowing 
Justice  Blac}anun's  Lehnert  opinion  insofar  as  it  is  an  opinion  for 
the  Court,  the  plaintiffs  rely  on  his  opinion  to  assert  that  "[tlhe 
Lehnert  decision  reiterates  the  holding  of  EHia  that  objecting 
employees  may  not  be  charged  for  litigation  costs  of  other 


^  The  union  in  Lehnert  was  forbidden  by  state  law  from 
striking  in  support  of  its  bargaining  demands.  Ill  S.Ct.  at  1965. 
Both  the  Lehnert  majority,  id-,  and  the  dissent,  id*  at  1981, 
therefore,  agreed  that  objecting  nonmembers  could  not  be  required 
to  support  an  illegal  strike.  The  Lehnert  Court,  however,  allowed 
the  xinion  to  charge  objectors  for  the  costs  of  preparing  for  such 
a  strike,  because  Justice  Scalia  would  only  allow  unions  to  charge 
objectors  for  expenditures  within  the  scope  of  their  statutory  duty 
of  representation  and  because  strike  preparation  was  legal  and 
argueibly  advanced  the  union's  position  in  negotiations.  Id*  at 
1965.  In  contrast,  because  the  strike  weapon  was  not  an  integral 
part  of  the  state  collective  bargaining  system  in  Lehnert .  Justice 
Scalia  would  not  have  allowed  the  union  to  charge  for  strike 
preparation.   ld>  at  1981. 

In  contrast  to  the  state  system  in  Lehnert .  the  RLA  proceeds 
on  the  premise  that  strikes  are  an  integral  part  of  the  collective 
bargaining  system  and  that  vmions  are  under  a  duty  to  represent  the 
interests  of  nonmembers  in  conducting  a  strike.  See  Airline  Pilots 

Ass'n  V.  O'Neill.  U.S.  ,  111  S.Ct.  1127  (1991).   Thus,  even 

Justice  Scalia's  standard  for  chargeability  would  allow  objecting 
nonmembers  covered  by  the  RLA  to  be  charged  their  share  of  strike 
expenses.  And,  it  follows  a  fortiori  that  the  Lehnert  majority 
would  allow  such  charges.  Indeed,  the  plaintiffs  recognize  as 
much,  and  maintain  only  that  objectors  may  not  be  required  to 
contribute  to  the  pool  of  resources  used  for  conducting  strikes  in 
other  bargaining  units. 
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bargaining  units."  Appellants'  Supp.  Br.  22.  The  plaintiffs' 
argument  in  this  regard  overreads  Justice  Blackmun's  Lehnert 
opinion  and  disregards  the  limited  reach  of  Ellis'  discussion  of 
litigation  expenses. 

(a)  In  Lehnert.  Justice  Blackmun,  writing  for  himself  and 
three  other  Justices,  did  state  that  it  is  unconstitutional  to 
charge  for  "the  expenses  of  litigation  that  does  not  concern  the 
dissenting  employees*  bargaining  unit...."  Ill  S.Ct.  at  1963.  In 
so  doing,  Justice  Blaclcmun  distinguished  litigation  expenses  from 
other  chargeable  union  expenses  —  which,  as  we  have  seen,  do  not 
have  to  be  broken  down  by  bargaining  unit  —  on  two  grounds:  "the 
important  political  and  expressive  nature  of  litigation;"  and  the 
fact  that  "union  litigation  may  cover  a  diverse  range  of  areas  from 
ban]cruptcy  proceedings  to  employment  discrimination."   Id. 

For  the  reasons  we  develop  now,  there  can  be  no  doubt  that 
Justice  Blackmun's  Lehnert  opinion  is  intended  to  mean  that 
"general  litigation"  can  only  by  charged  on  a  unit-by-unit  basis. 
His  intent  is  less  clear,  however,  with  regard  to  litigation  to 
compel  arbitration  or  to  defend  the  union's  interpretation  of  a 
collective  bargaining  agreement;  viz. .  with  regard  to  litigation 
that  is  an  integral  part  of  the  collective  bargaining  process  and 
that  does  not  cover  "a  diverse  range  of  areas"  and  does  not  have  an 
"important  political  or  expressive  nature."  But  we  believe  that 
Justice  Blackmun  addressed  only  "general  litigation"  and  leaves  the 
status  of  collective  bargaining  litigation  to  be  determined  in 
future  cases. 

(b)  Justice  Blackmun  rests  his  position  in  Lehnert  on  the 
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relevant  portion  of  the  Court's  earlier  Ellis  opinion.   See  111 

S.Ct.  at  1964  citing  and  discussing  466  U.S.  at  456.   And  Ellis 

addressed  only  whether  "general  litigation,"  466  U.S.  at  441  —  in 

the  words  of  the  Ninth  Circuit  there,  litigation  that  "did  not 

pertain  to  any  specific  collective  bargaining  agreement  or 

grievance,"  685  F.2d  at  1073  —  may  be  charged  to  objectors.  The 

Ellis  Court  held,  with  respect  to  such  "general  litigation,"  that 

the  union  must  show  that  "the  Western  Airlines  bargaining  unit  is 

directly  concerned."  466  U.S.  at  453.' 

Thus,  the  critical  point  for  present  purposes,  as  Justice 

Kennedy  pointed  out  in  his  Lehnert  concurrence,  is  that  Ellis 

"contains  112  discussion  of  whether  a  local  bargaining  unit  might 

choose  to  fund  litigation  which  is  ^a  normal  incident  of  the  duties 

of  the  exclusive  representative,'  466  U.S.,  at  453,  through  a  cost 

sharing  arrangement...."   Ill  S.Ct.  at  1982;  emphasis  added.   It 

follows  that  Justice  Blackmvin's  discussion  of  litigation  as  a 

special  case  does  not  govern  with  regard  to  collective  bargaining 

litigation  and  that  the  status  of  such  litigation  remains  to  be 

established  through  the  application  of  Lehnert ' a    general  test. 

That  test  is  as  follows: 

[C]hargeeible  activities  must   (1)   be   "germane"   to 
collective-bargaining  activity;  (2)  be  justified  by  the 


'  The  parties  to  the  Ellis  case  referred  to  the  iinit-by- 
unit  accounting  issue  as  "The  ^Western  Airlines'  Limitation."  Br. 
for  Respondents  40-41.  See  also  Br.  for  Petitioners  15.  The  Court 
picked  up  this  usage  in  its  opinion,  describing  the  petitioners' 
claim  as  that  they  could  "be  compelled  to  contribute  no  more  than 
their  pro  rata  share  of  the  expenses  of  negotiating  agreements  and 
settling  grievances  with  Western  Airlines."  466  U.S.  at  439. 
Where  the  Court  accepted  this  argxinent,  i.e.,  with  respect  to 
"general  litigation,"  it  expressly  imposed  a  "Western  Airlines" 
limitation.   Id-  at  453. 
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government's  vital  policy  interest  in  labor  peace  and 
avoiding  "free  riders";  and  (3)  not  significantly  add  to 
the  burdening  of  free  speech  that  is  inherent  in  the 
allowance  of  an  agency  or  union  shop.  [Ill  S.Ct.  at 
1959.] 

Under  this  test,  a  union  clearly  may  charge  for  litigation 
that  is  directly  related  to  enforcing  or  implementing  collective 
bargaining  agreements  or  that  arises  directly  out  of  the  union's 
role  as  an  exclusive  representative  in  collective  bargaining.* 

(c) .  As  we  have  noted,  common  exzunples  of  litigation  related 
to  contract  enforcement  or  the  union's  role  as  exclusive 
representative  are  suits  to  enforce  the  collective  bargaining 
agreement  and  the  defense  of  suits  challenging  the  union's 
administration  of  the  agreement. 

In  terms  of  the  first  prong  of  the  Lehnert  test,  such 
litigation  is  obviously  germane  to  collective  bargaining. 
Collective  bargaining  is  not  an  end  in  itself.  The  process  is 
meant  to  result  in  legally  enforceable  contractual  obligations. 
See  H.J.  Heinz  Co.  v.  Labor  Board.  311  U.S.  514,  524-526  (1941). 
Indeed,  one  of  the  Railway  lAbor  Act's  stated  goals  is  '*to  provide 
for  the  prompt  and  orderly  settlement  of  all  disputes  growing  out 
of  grievances  or  out  of  the  interpretation  or  application  of 
agreements  covering  rates  of  pay,  rules,  or  working  conditions.** 
45  U.S.C.  S151a(5).  And  to  this  end,  the  statute  imposes  a 
judicially  enforceeible  obligation  to-  establish  and  abide  by 
contractual   arbitration  procedures.     Machinists   v.   Central 


*  While  not  directly  at  issue  here,  it  is  our  position, 

too,  that  a  union  may  charge  for  litigation  that  is  directly 
related  to  maintaining  its  corporate  or  associational  existence  as 
the  collective  bargaining  representative. 
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AixiinSS/  372  U.S.  682,  690-691  (1963).   See  also  29  U.S.C.  §  185. 

With  respect  to  the  second  prong,  the  Supreme  Court  has 
expressly  recognized  that  the  government's  Interest  in  leibor  peace 
is  furthered  both  by  the  judicial  enforcement  of  the  collective 

bargaining  agreement.  Groves  v.  Ring  Screw  Works.  U.S.  ,  111 

S.Ct.  498,  502-503  (1990),  and  by  the  prompt  resolution  of  employee 
challenges  to  union  contract  administration,  DelCostello  v. 
Teamsters.  462  U.S.  151,  170-171  (1983).  The  Supreme  Court  has 
extolled  the  "therapeutic  values"  of  laibor  arbitration  for  the 
maintenance  of  labor  peace,  Steelworkers  v.  American  Mfg.  Co. .  363 
U.S.  564,  568  (1960)  ,  but  that  therapy  only  works  if  an  arbitration 
award  that  an  employer  refuses  to  obey  is  enforceable  in  court 
rather  than  forcing  the  union  to  strike  to  secure  compliance.  For 
the  same  reason,  where  arbitration  is  not  availeible,  the  Supreme 
Court  has  discerned  in  the  federal  labor  statutes  a  "strong  federal 
policy  favoring  judicial  enforcement  of  collective  bargaining 
agreements."  Groves  v.  Ring  Screw  Works,  supra .  Ill  S.Ct.  at  502. 
In  addition,  the  anti-free-riding  rationale  upon  which  RLA  §2, 
Eleventh  is  based,  applies  to  the  union's  cost  in  enforcing  the 
collective  bargaining  agreement  through  litigation  or  of  defending 
its  administration  of-  the  contract  to  precisely  the  same  extent  as 
that  rationale  applies  to  enforcing  the  agreement  through  grievance 
handling. 

Finally,  requiring  an  objector  to  pay  his  share  of  a  suit  to 
enforce  a  collective  bargaining  agreement  in  another  bargaining 
unit  has  no  more  of  an  impact  on  his  First  Amendment  rights  than 
the  requirement  that  he  pay  his  share  of  the  union's  cost  in 
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negotiating  the  agreement  or  in  taking  a  position  on  its  meaning  in 
the  grievance  procedure.  See  111  S.Ct.  at  1982  (Kennedy,  J.) ("I 
discern  no  additional  burden  on  free  speech  from  such  an 
arrangement  [for  allocating  litigation  costs  across  bargaining 
units] ,  so  long  as  the  litigation  is  undertaken  in  the  course  of 
the  vinion's  duties  as  exclusive  bargaining  representative.**).  The 
comnxinicative  content  of  such  suits  is  of  a  single  piece  with  that 
underlying  negotiations  or  contract  administration.' 

(d)  In  any  event,  even  if  Justice  Blackmun's  Lehnert 
discussion  of  litigation  as  a  special  case  was  intended  to  cover 
all  litigation  that  does  not  end  the  matter.  For,  as  we  have 
noted,  that  paragraph  of  his  opinion  commanded  the  vote  of  only 
four  Justices.  Justice  Marshall  would  have  allowed  all  employment- 
related  litigation  to  be  financed  on  a  cross-unit  basis.  Ill  S.Ct. 
at  1972-1975.   And  Justice  Kennedy  specified  that  he  would  allow 


'  The  seune  analysis  justifies  charging  objectors  for  the 
costs  of  litigation  that  arises  as  an  incident  of  the  general 
operation  of  the  union.  In  Ellis,  the  Court  recognized  that  "If  a 
union  Is  to  perform  its  statutory  functions.  It  must  maintain  its 
corporate  or  assoclatlonal  existence...."  466  U.S.  at  449. 
Defending,  and  occasionally  filing,  lawsuits  is  a  normal  cost  of 
"maintain [Ing]  [the  union's]  corporate  or  assoclatlonal 
existence...."  For  exaunple,  to  carry  out  its  representational 
functions  the  union  must  purchase  a  certain  amount  of  property  and 
employ  a  certain  number  of  people,  and  as  a  property  owner  and 
employer  the  union  will  incur  the  normal  run  of  tort  and  contract 
suits  that  befall  other  large  enterprises  in  this  society.  To  the 
same  extent  that  purchasing  necessary  equipment  and  employing 
necessary  personnel  is  chargeable,  the  cost  of  contract  suits  over 
the  purchases  and  employment  litigation  brought  by  union  employees 
is  chargeable.  As  Ellis  holds,  such  expenditures  are  germane  to 
collective  bargaining,  and,  since  they  are  necessary  "if  the  union 
Is  to  perform  its  statutory  functions,"  466  U.S.  at  449,  such 
expenditures  entail  both  the  governmental  interest  in  labor  peace 
and  the  free  rider  rationale.  Finally,  as  with  contract 
enforcement  and  DFR  defense,  the  Union's  litigation  position  will 
be  no  more  controversial  than  its  underlying  actions. 
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collective  baraaining-related  litigation  to  be  financed  on  a  cross- 
unit  basis.  111  S.Ct.  at  1982.  Justice  Scalia,  in  his  opinion 
joined  by  the  Chief  Justice  and  Justices  O' Conner  and  Kennedy,  did 
not  speak  to  the  issue  of  litigation,  but  did  state  that  chargeable 
expenditures  need  not  be  broken  down  by  bargaining  unit.  Ill  S.Ct. 
at  1980-1981.  In  this  regard,  as  Justice  Kennedy  notes,  requiring 
collective  bargaining  related  litigation  to  be  broken  dovm  by 
bargaining  unit  "makes  little  sense  if  we  acknowledge,  as  Justice 
Scalia  articulates,  [111  S.Ct.]  at  1980-81,  that  we  permit  charges 
for  affiliate  expenditures  because  such  expenditures  do  provide  a 
tangible  benefit  to  the  local  bargaining  unit,  in  the  nature  of  a 
prepaid  but  noncontractual  ...  legal  services  plan."  Ill  S.Ct.  at 
1982. 

The  fair  reading  of  the  Marshall,  Kennedy  and  Scalia  Lehnert 
opinion,  then,  is  that  collective  bargaining-related  litigation  is 
chargeable  on  a  cross-unit  basis. 

(e)  So  that  there  can  be  no  mistaking  our  position,  the 
foregoing  discussion  rests  on  the  distinction  between  "seeking  to 
further  political  and  ideological  goals  through  ...  litigation,"  In 
re  Primus.  436  U.S.  412,  414  (1978),  and  "litigation  [as]  ...  a 
technique  of  resolving  private  differences."  Id.  at  428,  quoting 
WAACP  V.  Button.  371  U.S.  415,  429  (1963).  We  expressly 
acknowledge  that  general  litigation  —  Jtia. ,  litigation  of  an 
"important  political  and  expressive  nature,"  Lehnert .  siiS£3L,  m 
S.Ct.  at  1963  (Blackmun,  J.)  —  may  be  charged  to  an  objector  only 
if  the  union  can  show  a  direct  relationship  to  employment 
conditions  in  the  objector's  bargaining  unit.  At  the  same  time,  we 
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submit  that  litigation  that  serves  only  as  "a  technique  of 
resolving  private  differences"  arising  out  of  the  collective 
bargaining  agreement  or  the  union's  activities  as  collective 
bargaining  representative  are  chargeeUsle  on  the  same  basis  as  other 
ordinary  collective  bargaining  costs,  which  is  to  say  that  this 
sort  of  litigation  can  be  charged  across  bargaining  unit  lines  and 
does  not  have  to  be  broken  down  unit-by-unit. 

Respectfully  submitted, 

MITCHELL  KRAUS 
Transportation  Communications 

International  Union 
3.  Research  Place 
Rockville,  MD  20850 
(301)  948-4910 

MARSHA  S.  BERZON 
Altshuler  &  Berzon 
177  Post  Street 
Suite  300 

San  Francisco,  CA  94108 
(415)  421-7151 
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Additional  questions  for  Marsha  Berzon  from  Senator  Sessions 

1  Plcaic  dcicribe  ud  explain  any  poiitioni  you  have  taken  that  would  preclude 

federal  courts  ft-om  exercising  jurisdiction  over  employee  claims  that  their  union  has 
violated  its  duty  of  fair  rcprcscnUtion.  If  the  National  Labor  Relations  Board  ware  to  have 
exclusive  jurisdiction  in  this  regard  given  the  NLRB's  action  or  inaction  in  promptly 
rasolving  these  cases,  how  do  yon  think  employtcs  would  fare  in  having  their  claims  heard? 

(a)  I  can  recall  only  one  occasion  on  which  I  presented  on  behalf  of  a  client  an  argument 
that  the  National  Labor  Relations  Bdard,  not  the  federal  courts,  should  have  jurisdiction  over  a 
particular  kind  of  employee  claim  of  violation  of  the  duty  of  fair  representation,  Breininffr  v 
Sheet  Metal  Workers  International  UnJon.  493  U.S.  67  (1989).    (I  was  co-author  of  the  brief  for 
the  Sheet  Metal  Workers).  The  Supreme  Court  had  previously  held  that  duty  of  fair 
representation  cases  concerning  grievance,  arbitration,  and  collective  bargaining  can  go  forward 
in  federal  court  even  if  the  same  suit  could  also  be  heard  by  the  National  Labor  Relations  Board. 
Vaca  V.  Sipes.  386  U.S.  171  (1967).    A  threshold  question  in  Breininger  was  whether  the  Vaca 
rule  applies  to  fair  representation  cases  arising  from  the  operation  of  a  union  hiring  hall.  We 
argued  on  behalf  of  our  client  in  support  of  the  court  of  appeals'  holding  that  Vaca  does  not 
apply  to  hiring  hall  disputes. 

The  argument  was  based  on  then-recent  Supreme  Court  law  disfavoring  the  implication 
of  private  judicial  causes  of  action.    Actions  for  breach  of  the  duty  of  fair  representation  are  not 
provided  for  in  any  statute.    The  position  we  presented  for  our  clients  was  that  the  Court  should 
not  extend  a  purely  implied  cause  of  action  any  further,  because  the  reasons  given  in  Vaca  for 
implying  such  a  judicial  cause  of  action  for  certain  kinds  of  breaches  of  the  duty  of  fair 
representation  do  not  apply  to  hiring  hall  disputes.  The  Supreme  Court  did  not  accept  the 
argument,  and  extended  the  implied  judicial  cause  of  action  for  breach  of  the  duty  of  fair 
representation  delineated  in  Vpca  to  cover  hiring  hall  duty  of  fair  representation  disputes.  (The 
Court  did  accept  a  separate  aspect  of  our  argument  in  Rreininger  '^ 

I  note  that  I  have  answered  this  question  and  the  others  in  this  set  on  the  assumption  that 
they  are  requesting  positions  I  have  taken  as  an  advocate  for  clients.  As  a  judge,  my  role  would 
be  entirely  different  from  my  role  as  an  advocate,  If  confirmed,  my  task  would  be  to  consider  the 
factual  and  legal  arguments  of  advocates  for  both  sides,  and  then  come  to  a  neutral,  balanced 
conclusion  on  the  basis  of  the  facts,  precedents,  statutes,  and  constitutional  provisions  if  any.    In 
doing  so,  I  would  expect,  as  many  lawyers  have  done  on  becoming  judges,  to  reject  many 
positions  I  have  advocated  on  behalf  of  clients. 

(b)  The  National  Labor  Relations  Board  is  much  too  slow  in  deciding  all  maimer  of  cases 
pending  before  it,  including  cases  concerning  the  breach  of  the  duty  of  fair  representation. 
Employees,  unions,  and  employers  are  all  seriously  disserved  when  cases  are  not  resolved  for 
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years,  oftcD  making  it  impossible  as  a  practical  matter  to  restore  the  stanu  quo  or  provide  an 
effective  remedy  if  it  is  detcimined  that  an  unfair  labor  practice  has  indeed  occurred. 

It  is  therefore  often  useful  for  employees  alleging  breaches  of  the  duty  of  fair 
representation  to  have  a  federal  court  forum  available.  At  the  same  time,  litigation  before  the 
NLRB  is  often  advantageous  for  employees  alleging  breaches  of  the  duty  of  fair  representation, 
because  the  Board's  General  Counsel  provides  free,  expert  representation  if  he  decides  that  the 
case  is  potentially  meritorious. 

2.  The  National  Labor  Relations  Act  gutrantcei  workers  the  right  to  organize  or  to 
rcfirain  from  union  organization.  Wliat  are  yonr  views  on  the  parameters  of  this  right  of 
employees  to  rtfkvin  from  union  activities? 

Section  7  of  the  National  Labor  Relations  Act  protects  the  right  of  employees  to  refrain 
from  union  activities,  Section  §8(b)(l){A)  makes  it  an  unfair  labor  practice  for  a  union  to 
restrain  or  coerce  employees  who  exercise  that  right.  There  is  a  proviso  to  §8(b)(l)(A)  regarding 
certain  union  rules  concerning  membership  in  the  union. 

Sections  7  and  8(b)(1)(A)  clearly  protect  nonunion  employees  from  any  coercion  to 
engage  in  union  activity.  The  more  difficult  legal  issues  have  involved  employees  who  are  or 
were  union  members,  where  the  issue  concerns  union-imposed  discipline  for  violation  of  union 
rules. 

The  Supreme  Court  has  delineated  the  important  rights  of  union  members  or  former 
union  members  to  refrain  from  union  activity  protected  by  §§  7  and  8(b)(1)(A)  in  a  series  of 
decisions.  Under  those  decisions,  unions  may  set  rules  of  conduct  for  union  members,  as  long  as 
those  rules  do  not  violate  any  federal  labor  policy,  and  may  fine  members  for  violations  of  those 
rules.  NLRB  v.  Allis-Chalmers  Manufflcnjriny  C.n    388  U.S.  175  (1967);  Scofield  v.  NLRB. 
394  U.S.  423  (1969;  NLRB  v  Rneinp  Co.  412  U.S.  67  (1973).  Unions  may  not,  however,  fine 
former  members  (i.e.,  those  who  have  resigned)  for  not  obeying  union  rules  (including  a  rule 
against  crossing  a  picket  line).  NLRB  v.  Textile  Workers.  409  U.S.  213  (1972);  Machinists  & 
Aerosnace  Workers  v.  NLRB.  412  U.S.  84  (1973)  fper  curiamV  Nor  may  unions  place 
limitations  on  members'  right  to  resign  from  a  union  during  a  strike.  Pattern  Makers'  League  of 
North  America  v.  NLRB.  473  U.S.  95  (1985).    Finally,  unions  violate  the  right  to  refrain  from 
union  activity  if  they  require  members  to  exhaust  internal  union  remedies  before  filing  suit. 
NI.RB  v.  Marine  A  Shinhuildinir  Workers.  391  U.S.  418  (1968). 

a.         Pleaie  list  and  provide  copies  of  positions  you  have  taken  with  respect  to  the  rights 
of  employees  vis-a-vii  their  labor  organization. 

Consistent  with  the  main  part  of  this  question,  I  understand  this  request  to  be  for  copies 
of  positions  I  have  taken  on  behalf  of  clients  concerning  the  rights  of  employees  to  refrain  from 
union  activity.    The  only  issue  concerning  the  right  to  refrain  from  union  activity  on  which  I 
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have  filed  briefs  involved  the  right  to  resign  from  a  union  during  a  strike.  I  am  attaching  the 
briefs  in  the  Supreme  Court  in  Pattern  Makers  League  of  North  American  v  NT.RR  473  U.S.  95 
(1 98S),  setting  forth  the  advocacy  position  I  presented  on  that  issue.. 

As  noted  above,  my  role  as  a  judge  would  be  entirely  different  from  my  role  as  an 
advocate.  If  cooflnned,  my  taak  would  be  to  consider  the  factual  and  legal  arguments  of 
advocates  for  both  sides,  and  then  come  to  a  neutral,  balanced  conclusion  on  the  basis  of  the 
facts,  precedents,  statutes,  and  constitutional  provisions  if  any.    In  doing  so,  I  would  expect,  as 
many  lawyers  have  done  on  becoming  judges,  to  reject  many  positions  I  have  advocated  on 
behalf  of  clients. 


3.         You  have  an  extensive  record  of  representing  the  AFL-CIO-CIO  and  other  labor 
organizations.  Have  you  ever  repreiented  any  employees  in  actions  taken  against  a  union? 
If  io,  please  provide  copies  and  describe  these  representations. 

I  represented  employees  in  a  case  against  a  union  in  Frv  v.  Binpel  No,  84-1999  (N.D. 
Cal.).  Together  with  co-counsel,  I  represented  six  employees  suing  their  union  ,  the 
International  Typographical  Union  (ITU),  and  officers  of  the  Union.   The  position  we  advanced 
on  behalf  of  our  clients  was  that  they  had  been  denied  their  equal  rights  to  vote  in  a  union 
election  and  participate  in  union  decisions  in  violation  of  §101  of  Title  I  of  the  Landrum-Criffm 
Act.  The  district  court  issued  an  injunction  against  the  union.  I  am  forwarding  a  copy  of  the 
primary  pleading  we  filed  for  our  client  in  the  case,  a  Memorandum  of  Points  and  Authorities  in 
Support  of  Plaintiffs  Application  for  Temporary  Restraining  Order  and  Motion  for  Preliminary 
Injunction. 

Other  than  Vjji,  I  cannot  recall  a  situation  in  which  a  client  sought  to  retain  me  in  a  case 
against  a  union.  I  have,  however,  represented  many  individual  employees,  both  in  litigation  and 
in  nonlitigation  disputes,  where  no  union  was  a  party.    I  have,  for  example,  represented 
individual  employee  plaintiffs  as  well  as  defendants  in  Title  VII  litigation.  In  that  connection,  1 
have  on  two  occasions  represented  individuals  in  unionized  companies,  arguing  on  their  behalf 
that  their  unions  may  not  control  their  access  to  employment  discrimination  remedies,  and  that 
they  may  go  forward  with  their  cases  in  court  whether  or  not  their  union  presses  a  grievance  or 
arbitrates  on  their  behalf  SfiS  Pfvner  v.  Tractor  Sunnlv  Co.  109  F.3d  354  (7th  Cir.),  cert,  denied 
118  5.  Ct.  295  (1997);    Austin  v.  Owen-t-Brockwav  Olajis  Container.  Inc..  78  F.3d  875.  879  (4th 
Cir.),  cert,  denied  117  S.  Ct.  436  (1996  ).  Additionally.  I  have  represented  the  California  Public 
Employment  Relations  Board,  presenting  positions  on  behalf  of  the  State  that  differed  from  those 
of  a  union  that  was  also  a  party,  and  I  have  represented  the  State  of  Hawaii  in  cases  in  which 
there  was  no  union  party.  In  short,  ^>/^\t  I  have  represented  many  unions  in  labor  and 
employment  cases,  I  have  represented  other  clients  in  this  area  of  the  law  as  well. 
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ARGUMENT 

1.  The  National  Labor  Relations  Board  begins  its  ar- 
gument by  correctly  stating  that  it  is  the  policy  of  the 
Labor  Mangement  Relations  Act  of  1947  ("LMRA")  to 
protect  "the  exercise  by  workers  of  full  freedom  of  as- 
sociation." NLRB  Br.  at  12,  quoting  LMRA  §  1,  29  U.S.C. 
§  151.  The  Board  asswmes  that  "full  freedom  of  asso- 
ciation" means  that  an  individual  is  free  to  terminate  his 
membership  in  an  organization  whenever  and  however 
the  individual  chooses  and  without  regard  to  the  rules  of 
the  organization.  This  fallacious  assumption  is  the  dis- 
torted lens  through  which  the  Board  reads  the  language 
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of  the  statute,  the  legislative  history,  and  this  Court's 
precedents.  Accordingly,  we  begin  by  demonstrating  the 
error  of  this  underlying  assumption. 

Subject  to  limitations  not  relevant  here,  freedom  of 
association  most  certainly  includes  the  right  of  each  in- 
dividual to  determine  for  himself  which  organizations  he 
will  seek  to  join.  But  that  freedom  is  a  richer  and  more 
complex  concept  than  the  Board  allows.  Freedom  of  asso- 
ciation also  includes  the  right  of  members  of  an  organi- 
zation, again  subject  to  conditions  not  immediately  rele- 
vant, to  establish  their  own  rules  of  membership  and  to 
require  individuals  who  seek  to  join  the  organization  to 
accept  and  abide  by  those  rules  until  the  group  decides 
to  change  the  rules.  As  the  Court  stated  in  Democratic 
Party  of  U.S.  v.  Wisconsin,  450  U.S.  107,  122  (1981), 
in  the  political  context,  the  freedom  to  associate  "neces- 
sarily presupposes  the  freedom  to  identify  the  people  who 
constitute  the  asvsociation,  and  to  limit  the  association  to 
those  people  only."   Id.  at  122.    The  Court  added: 

A  political  party's  choice  among  the  various  ways  of 
determining  the  makeup  of  a  State's  delegation  to 
the  party's  national  convention  is  protected  by  the 
Constitution.^' 


'■"*  Cf.  Ripon  Society,  Inc.  v.  National  Republican  Party,  173 
U.S.  App.  D.C.  350,  368,  525  F.2d  567,  585  (en  banc)  ("[a] 
party's  choice,  aa  among  various  ways  of  governing  itself,  of 
the  one  which  seems  best  calculated  to  strengthen  the  party 
and  advance  its  interests,  deserve  the  protection  of  the  Con- 
stitution .  .  .")  (emphasis  of  the  court),  cert,  denied,  424  U.S. 
933. 

[450  U.S.  at  124  &  n.26.] 

The  point  is  not  that  union  membership  rules  of  the 
kind  at  issue  here  are  beyond  Congress'  power  to  regulate 
but  rather  that  the  Board  errs  in  proceeding  on  the  as- 
sumption that  the  policy  of  "full  freedom  of  association" 
stated  in  §  1  of  the  LMRA  implies  a  congressional  deci- 
sion to  permit  employees  to  join  unions  on  an  "at-will" 
basis  even  though  the  union  members  have  established 
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limitations  on  the  time  and  circumstances  under  which  an 
individual  who  chooses  to  join  the  union  may  resign  his 
memberFlnp,  To  the  contrary,  the  policy  favoring  associa- 
tional  fi'eodom  is  better  read  to  mean  that  Congress  in- 
tended to  protect  the  right  of  union  members  to  make  and 
enforce  rules  binding  on  all  who  voluntarily  join  the 
organization,  including  rules  governing  resignations.* 

2.  The  Board  attempts  to  buttress  it's  misconceived 
view  of  the  "full  freedom  of  association"  by  asserting  that 
"rules  restricting  the  right  to  resign  from  voluntary  as- 
sociations were  generally  unknown  in  the  common  law." 
NLRB  Br.  at  19  n.9.^  If  by  that  the  Board  means  simply 
that,  in  general,  private  associations  have  not  chosen  to 
adopt  rules  restricting  the  right  to  resign  and  that  there- 
fore members  generally  are  free  to  resign  at  will,  the 
Board  may  well  be  correct.  But  if  the  Board  intends  to 
imply  that  where  the  members  of  an  organization  adopt 
a  rule  regulating  resignation  that  rule  would  not  be  en- 
forceable at  common  law,  the  Board  is  simply  wrong;  as 
we  showed  in  our  opening  brief,  the  common  law  rule — 
applied  in  the  numerous  cases  we  cited  at  pp.  35-37  of 
our  brief — is  that  "[wlhere  the  rules  of  an  association 
provide  for  the  withdrawal  of  members,  there  can  be  no 
withdrawal  except  in  the  matter  and  on  the  conditions 
prescribed."  Petr.  Br.  at  35,  qtioting  7  C.J.S.  Associa- 
tions §  22    Thus,  the  common  law  of  membership  associa- 


1  The  Bi>ard  "doCes]  not  challenge  .  .  .  that  the  disciplined  em- 
ployees voluntarily  joined  the  union  in  the  first  instance."  NLRB 
Br.  at  17- ih. 

2  In  supixjrt  of  that  statement  the  Board  cites  Chafee,  The  In- 
ternal Affairs  of  Associations  Not  for  Profit,  43  Harv.  L.  Rev.  993 
(1930).  Thf^  Board  does  not  illuminate  its  citation  with  any  indica- 
tion as  to  what  within  that  article  the  Board  believes  supports  its 
assertion,  and  our  reading  of  the  article  discloses  no  discussion 
that  in  any  way  speaks  to,  much  less  supports,  the  Board's 
statement. 
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tions  supports  our  view — and  not  the  Board's  view — of 
the  meaning  of  associational  freedom." 

3.    The  Board's  attempt  to  ascribe  to  the  decisions  in 
NLRB  V.  Allis-Chalmers  Mfg.  Co.,  388  U.S.  175  (1967), 


'  The  Board  asserts  that  the  cases  we  cited  in  our  opening  brief 
applying  the  common-law  rule  "are  far  removed  from  the  union- 
member  relationship."  NLRB  Br.  at  30-31  n.20.  But  of  course  our 
point  in  citing  those  cases  was  to  illustrate  the  general  rule  pertain- 
ing to  associations,  and  the  Board  does  not  deny  that  the  cases  we 
cited  support  the  statement  of  black-letter  law  set  forth  in  text. 
The  Board  is  thus  reduced  to  arguing  that  the  rule  that  applied  to 
every  other  type  of  membership  association  did  not  apply  to  unions. 
See  NLRB  Br.  at  29-30  &  n.lO. 

None  of  the  cases  the  Board  cites  supports  that  peculiar  proposi- 
tion. Those  cases  did  not  involve  a  union  attempt  to  enforce  a 
restriction  on  resignations  and  so  far  as  can  be  determined  from 
the  opinions,  the  unions  in  those  cases  did  not  even  have  a 
resignation  rule.  Indeed,  in  the  first  case  the  Board  cites,  which 
was  decided  after  the  enactment  of  the  LMRA,  the  court  noted 
that  "the  Union  itself  recognized  a  right  to  resign,"  and  stated: 

We  agree  that  the  proviso  [to  §  8(b)(1)  (A)]  protects  the 
Union's  right  to  make  its  own  rules  with  respect  to  member- 
ship, but  assuming,  arguendo,  that  a  rule  wholly  prohibiting 
voluntary  resignations  would  be  valid,  we  think  that  in  the 
absence  of  any  rule  on  the  subject  of  voluntary  resignation, 
the  proviso  is  inapplicable.  [Communication  Workers  v.  NLRB, 
215  F.2d  835,  837  n.5,  838   (2d  Cir.  1954).] 

Thus,  neither  Communication  Workers  nor  the  other  cases  the 
Board  cites  stands  for  the  proposition  "that,  at  the  time  Con- 
gress acted,  it  was  generally  understood  that  .  .  .  members  were 
free  to  resign  at  will,"  NLRB  Br.  at  29,  and  the  dictum  in  those 
cases  concerning  the  freedom  of  members  to  resign  simply  reflect 
the  common-law  rule  that  in  the  absence  of  a  resignation  restriction 
members  of  a  voluntary  association  are  free  to  resign  at  will. 

The  Board  also  cites  in  this  context  Developments  in  the  Law — 
Judicial  Control  of  Private  Associations,  76  Harv.  L.  Rev.  983 
(1963).  The  Board  prefaces  the  citation  with  the  words  "see  gen- 
erally"; we  have  done  so  and  we  can  find  nothing  in  that  Note  of 
relevance  to  the  subject  of  resignations  from  unions  or  other 
membership  associations. 
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and  its  progeny  the  "basic  premise  that  Section  8(b)  (1)  (A) 
permits  union  discipline  only  over  those  who  voluntarily 
are  then  union  members,"  NLRB  Br.  15,  is  equally  flawed. 

We  agree,  see  Petr,  Br.  16-17  &  n.4,  that  this  Court's 
decisions  establish  that  union  rules  are  binding  only  on, 
and  enforceable  in  court  only  against,  employees  who 
choose  to  become  full  union  members.  But  that  is  be- 
cause, as  the  Court  has  explained,  "the  power  of  the  union 
over  the  member  is  certainly  no  greater  than  the  union- 
member  contract."  NLRB  v.  Textile  Workers,  409  U.S. 
213,  217  1972).  In  this  case,  however,  the  Board  is 
contending  that  the  union's  power  is  lesser  than  the 
union-member  contract — that  a  critical  aspect  of  that 
contract.  i,he  provision  regulating  resignations,  is  unen- 
forceable as  a  matter  of  federal  law.  That  proposition 
hardly  follows  from  the  prior  holdings  confining  the 
union's  disciplinary  power  to  the  union-member  contract. 
Thus,  the  fact  that  union  rules  are  unenforceable  against 
persons  who  do  not  choose  to  become  full  union  members 
tells  us  nothing  about  the  extent  to  which  union  rules 
limiting  resignation  are  enforceable  against  those  who 
do  choose  to  do  so. 

It  is  aiso  true  that  in  each  case  in  which  this  Court 
has  upheld  union  discipline  the  union  in  question  had  not 
adopted  a  rule  limiting  resignation,  and  the  Court  has 
recognized  that  where  an  employee  "may  leave  the  un- 
ion" and  has  "chosen  to  become  and  remain  [a]  union 
member,"  Sco field  v.  NLRB,  394  U.S.  423,  235  (1969), 
his  claim  that  union  discipline  is  coercive  and  hence  viola- 
tive of  §  8(b)(1)  (A)  is  particularly  weak.  But  that 
recognition  falls  well  short  of  an  endorsement  of  the 
proposition  that  full  union  members  have  an  absolute 
freedom  to  leave  the  union  however  and  whenever  they 
desire. 

Indeed,  in  those  cases  in  which  the  Court  has  held 
union  discipline  of  a  former  member  unlawful,  the  Court 
has  relie<l  on  the  fact  that  the  unions  there  did  not  have 
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any  i-egulation  governing  resignations  to  prove  that  the 
member's  resignation  ended  the  contractual  relationship 
between  the  union  and  the  member  and  hence  ended  the 
union's  power  to  enforce  the  contract  For  example,  the 
Court  in  Textile  Workers  reasoned  as  follows: 

The  Scofield  case  indicates  that  the  power  of  the 
union  over  the  member  is  certainly  no  greater  than 
the  union-member  contract.  Where  a  member  law- 
fully resigns  from  a  union  and  thereafter  engages  in 
conduct  which  the  union  rule  proscribes,  the  union 
commits  an  unfair  labor  practice  when  it  seeks  en- 
forcement of  fines  for  that  conduct.  That  is  to  say, 
when  there  is  a  lawful  dissolution  of  a  union-member 
relation,  the  union  has  no  more  control  over  the 
former  member  than  it  has  over  the  man  in  the 
street.    [409  U.S.  at  217]. 

Thus,  the  predicate  for  the  holding  in  Textile  Workers 
was  the  absence  of  a  rule  governing  resignations."*  And 
the  lesson  to  be  drawn  from  Textile  Workers  and  the 
other  cases  is  that  the  enforcement  of  a  union  rule, 
through  legal  procedures,  as  against  one  who  assented  to 
the  rule  by  voluntarily  joining  the  union  generally  is  not 
unlawful. 

4.  The  Court  has  recognized  one  exception  to  the  gen- 
eral rule  permitting  unions  to  enforce  the  union-member 
contract:  enforcement  is  not  permitted  if  a  particular 
union  rule  "frustrates  an  overriding  policy  of  the  labor 


*  This  is  clear  in  the  very  sentence  of  Textile  Workers  which  the 
Board  quotes  in  part  in  concluding  its  discussion  of  this  Court's 
decisions.  See  NLRB  Br.  at  16-17.  The  Board's  partial  quotation  at- 
tributes to  the  Court  the  following  conclusion :  "the  vitality  of  §  7 
requires  that  the  member  be  free  to  refrain  in  November  from  the 
actions  he  endorsed  in  May  .  .  ."  Id.  In  fact,  however,  what  the 
Court  actually  said  is  that  "where,  as  here,  there  are  no  restraints 
on  the  resignation  of  members,  we  conclude  that  the  vitality  of  §  7 
requires  .  .  ."  409  U.S.  at  217  (emphasis  added).  That  sentence 
read  in  full  leaves  no  doubt  that,  at  the  very  least,  this  Court's 
decisions  do  not  rest  on  the  premise  that  the  precondition  for  lawful 
union  discipline  is  that  the  disciplined  member  is  free  to  resign 
at  will. 


1480 


laws."  Scofield,  394  U.S.  at  429.  The  Board  argues  that 
a  rule  restricting  resignations  does  "frustrate"  federal 
labor  policy,  and  the  Board  points  to  two  sources  within 
the  LMRA  (aside  from  §  1  discussed  above)  which  it  is 
said  embody  a  policy  allowing  union  members  to  resign 
at  will.   Neither  source  provides  sustenance  to  the  Board. 

(a)  The  Board  first  relies  on  the  LMRA  provisions  re- 
specting union  security  agreements,  i.e.,  the  congressional 
decision  to  ban  collective  bargaining  agreements  which 
require  employees  to  become  full  union  members  as  a  con- 
dition of  employment  and  to  permit  only  those  union  se- 
curity agreements  which  condition  employment  on  the 
payment  of  union  dues.  See  NLRB  Br.  at  21-24.  The 
Board  fines  in  that  congressional  decision  "a  clear  policy 
choice  in  favor  of  voluntary  unionism."  Id.  at  23.  But 
the  Board  wholly  misunderstands  the  nature  of  the  policy 
that  Coneress  in  fact  adopted." 


"  In  connection  with  the  Scofield  qualification  quoted  in  text  the 
Board  observes  that  "a  union  constitution  is  best  conceptualized  as 
a  contract  of  adhesion."  NLRB  Br.  at  19  n.9.  While  the  relevance  of 
the  observation  is  not  immediately  apparent  to  us,  we  nonetheless 
hasten  to  point  out  that  the  suggested  "conceptualiz[ation]"  is  in 
any  event  unsound.  Unlike  a  contract  of  adhesion,  the  terms 
of  a  union  constitution  are  determined  by  the  members  acting 
through  democratic  processes,  and  the  terms  can  likewise  be 
changed  by  the  members  if  the  majority  so  desires.  See  Allis- 
Chalmers.  ?BS  U.S.  at  ^90-91  &  n.27.  Because  that  is  so,  no  court 
has  declined  to  enforce  a  provsion  of  a  union  constitution  on  the 
theory  the  Board  here  propounds,  and  this  Court  has  not  only 
sustained  union  constitutions  but  also  has  deferred  to  the  union's 
construction  of  its  constitution.  See  Boilermakers  v.  Hardeman, 
401  U.S.  233  (1971);  Steelworkers  v.  Sadlowski,  457  U.S.  102 
(1982). 

*  The  Board  also  gravely  overstates  the  degree  to  which  the 
union  rule  at  issue  here  deprived  union  members  of  the  freedom 
to  leave  the  union.  The  rule  at  issue  here  prohibits  resignations 
only  "durinj?  a  strike  or  lockout,  or  at  a  time  when  a  strike  or 
lockout  appears  imminent."  Moreover,  that  rule — ^which  was 
adopted  by  the  vote  of  the  members — ^was  enacted  ten  months 
before  a  strike  began,  and  any  individual  who  was  dissatisfied 
with  the  ruie  was  free  to  resigrn  during  that  interval. 
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The  point  of  §§  8(a)  (3)  &  (b)  (2),  as  this  Court  has 
explained,  is  to  "preventfj  the  union  from  inducing  the 
employer  to  use  the  emoluments  of  the  job  to  enforce  the 
unions*  rules."  Scofield,  394  U.S.  at  429.  Congress  under- 
stood— as  the  Board  now  does  not — that  there  is  a  world 
of  difference  between  union  actions  enforceable  against 
all  employees  through  sanctions  applied  by  the  employer 
(including  loss  of  employment),  and  union  actions  that 
do  not  affect  job  rights,  enforceable  only  through  internal 
union  proceedings  or  the  courts  and  enforceable  only 
against  those  who  choose  to  become  full  union  members. 
Congress  concluded  that  only  the  former  threatens  "volun- 
tary unionism"  and  Congress  acted  to  secure  such  volun- 
tarism by  barring  employment>related  sanctions. 

There  is  not  one  word  in  the  legislative  history  to  sug- 
gest that  Congress  viewed  union  enforcement  of  its  own 
rules,  including  rules  restricting  resignations,  as  incon- 
sistent with  "voluntary  unionism"  or  that  Congress  acted 
to  interfere  with  such  enforcement.^  To  the  contrary,  the 
legislative  history  shows  that  "Congress  intended  to  dis- 
tinguish between  the  external  and  internal  enforcement 
of  union  rule."  NLRB  v.  Boeing  Co.,  412  U.S.  67,  73 
(1972).  As  Senator  Taft  explained,  in  discussing 
§8(b)(2): 

The  pending  measure  does  not  propose  any  limita- 
tion with  respect  to  the  internal  affairs  of  unions. 
They  still  will  be  able  to  fire  any  members  they  wish 
to  fire,  and  they  still  will  he  able  to  try  any  of  their 
members.  All  that  they  will  not  be  able  to  do,  after 
the  enactment  of  this  bill,  is  this:    If  they  fire  a 


'  We  note  that  Senator  Ball's  floor  statement  on  which  the  Board 
places  particular  reliance,  NLRB  Br.  at  23,  not  only  fails  to  sup- 
port the  Agency's  position  but  is,  in  any  event,  without  authority, 
because  it  was  made  to  explain  Senator  Ball's  extreme  amend- 
ment, opposed  by  Senator  Taft  and  rejected  by  the  Senate  on  a  vote 
of  21  yeas  and  57  nays,  to  abolish  the  union  shop.  See  2  Legislative 
History  of  the  Labor  Management  Relations  Act  of  1947  (GPO) 
1418-1420;  id.  at  1420  (Senator  Taft) ;  id.  at  1427-1428  (recording 
the  vote  on  the  Ball  Amendment). 
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member  for  some  reason  other  than  nonpayment  of 
dues  they  cannot  make  his  employer  discharge  him 
from  his  job  and  throw  him  out  of  work.  That  is  the 
only  ivsult  of  the  provision  under  discussion.  [2 
Leg.  Hist.  1097]. 

Thus  the  Board  is  correct  in  viewing  the  legislative 
history  of  §§  8(a)  (3)  &  (b)  (2)  as  relevant  here,  but  the 
Board  has  the  lesson  pf  that  history  exactly  wrong;  the 
true  lesson  is  the  one  this  Court  drew  in  AUis-Chaliners: 

Congressional  emphasis  that  §  8(b)  (2)  insulated  an 
employee's  membership  from  his  job,  but  left  inter- 
nal union  affairs  to  union  self-government,  is  therefore 
significant  evidence  against  reading  §  8(b)(1)  (A) 
as  contemplating  regulation  of  internal  discipline. 
[388  U.S.  at  185] 

(b)  (i)  The  Board  also  attempts  to  find  a  right  of  a  union 
member  to  resign  at  will  in  the  conjunction  of  the  LMRA's 
addition  to  §  7  of  a  "right  to  refrain"  from  engaging  in 
concerted  activities  and  the  enactment  at  the  same  time 
of  §  8(b)  (1)  (A) 's  proscription  on  union  "restrain [t]  or 
coerc[ion]"  on  employees  exercising  §7  rights.  The 
Board  states  that  read  together  these  provisions  were  "in- 
tended to  insure  that  employees,  including  union  members, 
would  be  protected  against  union  restraint  or  coercion  in 
any  decision  to  refrain  from  union  or  other  concerted  ac- 
tivity, including  a  strike."  NLRB  Br.  at  25.  The  Board's 
statement  is,  in  terms,  unobjectionable,  but  that  state- 
ment begs  the  critical  questions:  what  do  "refrain"  and 
"restrain  or  coerce"  mean? 

The  Board  apparently  believes  that  Congress  intended 
those  terms  to  be  defined  so  as  to  leave  those  who  choose 
to  become  full  union  members  free  from  union  discipline 
for  violating  a  union  rule  requiring  the  member's  partici- 
pation in  "union  or  other  concerted  activity."  But  the  de- 
cisions in  AUis-Chalmers,  Scofield,  and  Boeing  establish  that 
the  Board's  belief  is  mistaken.  Those  decisions  teach  that 
disciplining  a  union  member,  through  legal  processes,  for 


1483 


10 


breaching  a  rule  requiring  participation  in  a  concerted 
activity  does  not  "restrain  or  coerce"  the  individual  in  the 
exercise  of  his  "right  to  refrain"  from  engaging  in  con- 
certed action."  And  the  Board  does  not  explain — indeed 
cannot  explain — why,  on  its  theory,  it  is  permissible  for  a 
union  to  enforce  a  rule  against  abandoning  a  strike,  but 
it  is  not  permissible  to  enforce  a  rule  against  abandoning 
the  union  during  a  strike.  Since  the  one  does  not  "re- 
strain or  coerce"  the  member  in  the  exercise  of  his  §  7 
rights,  neither  does  the  other. 

(ii)  Far  from  supporting  the  Board's  contention  that 
§§7  &  8(b)  (1)  (A)  grant  union  members  the  right  to 
resign  at  will,  the  legislative  history  of  the  LMRA  shows 
that  Congress  affirmatively  decided  not  to  interfere  with 
such  internal  union  affairs.  The  Board's  treatment  of 
these  aspects  of  the  legislative  history  cannot  withstand 
analysis. 

First,  the  Board  misreads  the  legislative  history  of  the 
proviso  to  §8(b)(l)(A)  which  protects  "the  right  of  a 
labor  organization  to  prescribe  its  own  rules  with  respect 
to  the  acquisition  or  retention  of  membership."  *  The 
Board  contends  that  "Congress  intended  ...  to  preserve 


*  Allis-Chalmers  concludes  that  this  is  so  because  imposing  a  fine, 
through  legal  processes,  for  breach  of  a  rule  to  which  the  member 
voluntarily  asserted  by  joining  the  union  doM  not  constitute 
restraint  or  coercion.  See  388  U.S.  at  179.  It  is  also  true  that  the 
"right  to  refrain"  stated  in  §  7  does  not  and  was  not  intended  to 
connote  a  right  to  abandon  at  will  an  agreed-upon  undertaking. 
See  Petr.  Br.  at  26. 

°  In  upholding  union  discipline,  this  Court  has  heretofore  found 
that  the  discipline  was  not  within  the  reach  of  §  8(b)  (1)  (A)'8 
proscription,  and  thus  the  proviso's  "interpretation  [was  not] 
necessary  to  [the]  conclusion."  NLRB  v.  Boeing  Co.,  supra,  412 
U.S.  at  71  n.5.  The  same  is  true  here,  but  the  proviso  provides  an 
independent  basis  for  concluding  that  Congress  did  not  intend  to 
interfere  with  union  rules  governing  the  "retention  of  membership." 
Indeed  the  very  purpose  of  the  proviso  was  to  assure  that  union 
rules  governing  the  "acquisition  or  retention  of  membership"  would 
survive  any  possible  interpretation  of  §§  7  &  8(b)  (1)  (A). 
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only  the  jiower  of  unions  to  admit  or  expel  individuals 
wanting  t<>  gain  or  maintain  membership."  NLRB  Br. 
at  35.  But  while  the  legislative  materials  the  Board  cites 
show  that  this  was  a  purpose  of  the  proviso,  the  materials 
do  not  sup{)ort  the  Board's  contention  that  this  was  the 
only  purpose.  The  Board  simply  overlooks  not  only  the 
statutory  language  but  also  the  authoritative  statements 
of  a  broader  and  more  general  purpose** — for  example, 
Senator  Ball's  statement  that  the  proviso  "is  designed  to 
make  it  clear  that  we  are  not  trying  to  interfere  with  the 
internal  affairs  of  a  union,"  2  Leg.  Hist.  1200,  and  his 
further  statement  that  the  proviso  "covers  the  require- 
ments and  standards  of  membership  in  the  union  itself," 
id.  See  also  Petr.  Br.  at  19-21." 


*"  Senator  Ball's  statements  wiUi  respect  to  the  meaning  of  the 
proviso  are  authoritative  as  he  was  the  sponsor  of  the  amendment  to 
the  Senate  bill  that  added  §  8(b)  (1)  (A),  2  Leg.  Hist.  1018,  and  as 
such  he  accepted,  as  an  amendment  to  his  amendment,  the  proviso 
proposed  by  Senator  Holland,  2  id.  1114.  (This  is  in  contrast  to 
Senator  Ball's  statements  with  respect  to  §  8(b)  (2),  which  are  not 
authoritative  as  he  dissented  from  the  consensus  on  that  provision. 
See  n.7,  supra.) 

^1  The  Board  relies  on  the  legislative  history  of  the  Labor- 
Management  Reporting  and  Disclosure  Act  of  1959  ("LMRDA") 
to  limit  the  reach  of  the  proviso  to  §  8(b)  (1)  (A)  of  the  LMRA 
of  1948,  NLRB  Br.  at  35-36,  but  that  reliance  is  misplaced. 
During  the  course  of  the  House's  consideration  of  the  LMRDA, 
Rep.  Powell  offered  an  amendment  which  would  have  made  it 
unlawful  for  a  union  to  "refuse  membership,  segregate  or  expel 
any  person  on  the  grounds  of  race,  religion,  color,  sex  or  na- 
tional origin."  2  NLRB  Legislative  History  of  the  LMRDA  at 
1648.  Representatives  Land  rum  and  Griffin  opposed  that  amend- 
ment arguing,  inter  alia,  that  its  enactment  would  overturn  the 
proviso  to  §  8(b)  (1)  (A).  2  Id.  at  1649.  But  neither  Representa- 
tive Land  rum  nor  Griffin  suggested  that  the  proviso  applied  only 
to  union  rules  governing  admission  and  expulsion  of  members; 
to  the  contrary,  neither  representative  even  used  the  word  "expel" 
and  each  stated  that  the  proviso  protects  union  rules  governing 
the  "retention  of  membership."  Id. 

The  Board  somehow  thinks  it  significant  that  the  LMRDA  de- 
fines the  word  "member"  to  mean  one  "who  has  fulfilled  the  re- 
quirement for  membership  .  .  .  and  .  .  .  has  neither  voluntarily 
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Second,  the  Board  fails  to  come  to  grips  with  the 
significance  of  the  fact  that  in  enacting  the  LMRA 
Congress  expressly  rejected  a  set  of  provisions,  included 
in  the  House  bill  as  §§7(b)  and  8(c),  which  were  de- 
signed to  regulate  internal  union  affairs  including,  most 
particularly,  a  provision  (§8(c)(4))  which  would  have 
made  it  unlawful  for  a  union  "to  deny  to  any  member  the 
right  to  resign  from  the  organization  at  any  time."  See 
Petr.  Br.  at  22-32.  The  Board,  ignoring  the  fact  that  the 
entirety  of  §§7(b)  &  8(c)  were  dropped  in  conference, 
pretends  that  a  particularized  judgment  was  made  to  omit 
§  8(c)  (4)  and  hypothesizes  the  following  explanation: 
"[b]ecause  the  more  general  'right  to  refrain*  [from  en- 
gaging in  concerted  activities]  language  added  to  Section 
7  encompasses  the  specific  act  of  resigning  from  the  un- 
ion, it  is  rep^onable  to  assume  that  Congress  believed 
that  a  specific  provision  covering  resignation  was  unnec- 
essary." NLRB  Br.  at  29. 

Even  assuming  arguendo  that  there  were  some  basis  for 
believing  that  §  8(c)  (4)  did  not  fall  with  the  entirety 
of  §§7(b)  &  8(c),  the  Board's  hypothesized  explanation 
still  would  not  stand  for  that  explanation  simply  as- 
sumes its  conclusion — that  §  7  was  intended  to  confer  a 
right  to  resign  from  a  union  at  will.  The  Board  cites  no 
evidence  to  support  its  contention  that  Congress  so  under- 
stood the  "right  to  refrain"  from  concerted  activities," 


withdrawn  from  membership  nor  has  been  expelled  or  sus- 
pended. .  ."  29  U.S.C.  §402(o).  But  this  definition  merely  states 
the  universe  of  possible  ways  in  which  one  who  has  acquired  mem- 
bership status  can  forfeit  that  status;  because  Congress  was  not 
legislating  with  respect  to  ways  of  retaining  membership,  no  pos- 
sible inference  can  be  drawn  from  this  definition  as  to  Congress* 
view  in  1959  of  union  rules  limiting  resignations.  It  is  noteworthy, 
however,  that  in  §  101  (a)  (2)  of  the  LMRDA,  29  U.S.C.  §  411  (a)  (2) , 
Congress  did  carefully  protect  a  union's  right  to  "adopt  and  enforce 
reasonable  rules  as  to  the  responsibility  of  every  member  toward 
the  organization  as  an  institution." 

"As  we  explained  in  our  opening  brief   (at  25-26),  the  stated 
purpose  of  the  "right  to  refrain"  was  only  to  "assure  that  .  .  .  the 
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nor  does  the  Board  offer  any  support  for  its  "reasonable 
.  .  .  assumLption]"  that  §  8(c)  (4)  was  dropped  from 
the  House  bill  because  it  was  seen  as  "unnecessary." 

In  fact,  the  conference  report  concerning  the  LMRA 
belies  the  Board's  theory.  That  report  does  not  state  that 
§  8(c)  (4)  is  contained  in  substance  in  §§  7  &  8(b)  (1)  (A) 
and  therefore  was  dropped  as  "unnecessary"  (although 
the  report  does  make  a  similar  statement  concerning 
other  provisions  in  the  House  bill  where  that  was,  in  fact, 
the  conference  committee's  reason  for  omitting  such  pro- 
visions, see,  e.g.  1  Leg.  Hist.  543-544).  To  the  contrary, 
the  conference  report  acknowledges  that,  with  two  excep- 
tions not  here  relevant,  all  of  the  provisions  of  §  8(c)  of 
the  House  bill  "are  omitted  from  the  conference  agree- 
ment" 1  Id.  550. 

The  fair  reading,  then,  of  the  conference  committee 
action — especially  in  light  of  all  the  other  evidence  of 
the  Senate's  desire  not  to  intrude  upon  internal  union  af- 
fairs, see  pp.  7-8, 10-11,  supra,  —  is  that,  in  the  face  of  "a 
predictable  presidential  veto,"  Pipefitters  v.  United  States^ 
407  U.S.  388,  409  (1972),  and  the  need  to  attract  suffi- 
cient votes  in  the  Senate  to  override  that  veto,  here,  as 
with  so  many  other  provisions  of  the  LMRA,  "obviously 
the  House  conceded  on  this  issue  to  the  Senate,"  NLRB 


Board  will  be  prevented   from  compelling  employees  to  exercise 
such  [§  7]  rights  against  their  will." 

The  NLRB  attempts  to  attribute  a  broader  purpose  to  that  right 
by  quoting  Representative  Hoffman's  statement  that  §  7  gave  work- 
ers "the  right  to  join  or  not  to  join,  to  be  bound  or  not  to  be  bound 
by  union  rules."  NLRB  Br.  at  25  n.l7.  But  those  words  were  spoken 
as  part  of  Hoffman's  unsuccessful  effort  to  amend  the  House  bill  on 
the  House  floor  to  ban  the  union  shop.  And  even  if  his  statements 
were  authoritative — and  they  are  not — they  would  establish  noth- 
ing more  than  a  congressional  intent  to  protect  workers  from 
emplojrment-reiated  sanctions  in  deciding  whether  to  join  a  union, 
see  pp.  7-9  avpra;  nothing  in  Representative  Hoffman's  rhetoric 
suggests  an  intent  to  establish  a  right  of  union  members  to  resign 
at  will. 
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V.  Hendricks  County  Rural  Electric  Corp.,  454  U.S.  170, 
184  (1981).  And  Congress'  action  in  abandoning  the 
provisions  regulating  internal  union  affairs  (including 
the  proposed  5  8(c)(4))  "strongly  mitigates  against  a 
judgment  that  Congress  intended  a  result  that  it  ex- 
pressly declined  to  enact."  Gulf  Oil  Corp.  v.  Copp  Pav- 
ing Co.,  419  U.S.  186,  200  (1974).  See  also  Petr.  Br.  at 
32-33." 


"  In  addition  to  the  provisions  discussed  in  text,  the  House 
bill  also  included,  as  part  of  its  version  of  §  8(b)  (1)  (A),  a  pro- 
scription on  union  efforts  "by  intimidating  practices  ...  to  com- 
pel or  seek  to  compel  any  individual  to  become  or  remain  a  member 
of  any  labor  organization";  this  language  also  was  omitted  from  the 
bill  as  enacted  in  favor  of  the  Senate's  more  limited  version  of 
§  8(b)(1)  (A).  See  Petr.  Br.  at  24-34.  The  Board  asserts  that 
"the  final  version  of  Section  8(b)(1)(A)  was  broad  enough  to 
include  these  specific  unfair  labor  practices  [included  in  the  House 
bill]  and  that  the  House  bill's  language  was  therefore  merely 
redundant."  NLRB  Br.  at  28.  But  the  only  source  the  Board  cites 
for  this  assertion  is  p.  44  of  the  conference  report,  1  Leg.  Hist.  548, 
which  says  nothing  of  the  kind.  The  cited  page  does  not  even 
discuss  §8(b)  (1)  (A)  in  terms  but  rather  states  that  the  Senate 
version  of  §8(b)  as  a  whole  was  "broader  in  scope  than  the  cor- 
responding provision  of  the  House  bill" — z  reference  to  the  fact 
that  the  Senate's  §  8(b)  included  four  more  subsections  than 
the  House's  and  covered  a  number  of  subjects,  such  as  secondary 
boycotts,  not  covered  in  the  House's  §8(b).  But  there  is  noth- 
ing in  the  conference  report  to  suggest,  as  the  Board  urges, 
that  with  respect  to  those  subjects  that  were  treated  in  both  the 
Senate  and  House  bills  (such  as  interference  with  §  7  rights),  the 
conferees  intended,  in  adopting  the  narrower  Senate  language,  to 
give  it  the  same  reach  as  the  m.uch  broader  House  language. 
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CONCLUSION 

For  the  foregoing  reasons,  and  those  stated  in  our  open- 
ing brief,  the  judgment  of  the  court  of  appeals  should  be 
reversed. 

Respectfully  submitted, 
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QUESTION  PRESENTED 

Is  the  National  Labor  Relations  Board  granted  the  au- 
thority by  the  National  Labor  Relations  Act,  as  amended, 
to  invalidate  provisions  in  union  constitutions  and  bylaws 
requiring  union  members  to  retain  their  membership 
during  a  strike  or  lockout  or  at  a  time  when  a  strike  or 
lockout  appears  imminent? 


(i) 


1491 

TABLE  OF  rONTENTS 

Page 

QUESTION  PRESENTED  »^ i 

OPINIONS  BELOW 1 

JURISDICTION „ 2 

STATUTORY  PROVISIONS  INVOLVED 2 

STATEMENT  OF  THE  CASE _ 8 

A.  The  Facts ^ . 3 

B.  The  NLRB  Decisions  in  the  Instant  Case  and 

in  the  Companion  Dalmo  Victor  Case 4 

C.  The  Court  of  Appeals  Decisions  in  the  Instant 
Case  and   in  the  Companion  DaXmo   Victor 

D.  The  NLRB  Decision  in  the  Neufeld  Porsche- 
Audi  Case _ - 9 

SUMMARY  OF  ARGUMENT 9 

ARGUMENT _ 18 

CONCLUSION „ _ 89 


(iii) 


1492 


IV 

TABLE  OF  AUTHORITIES 
CASES  Page 

Associated   Press   v.    Emmett,   45    F.    Supp.   907 

(S.D.  1942) 36 

Boston  Club  v.  Potter,  212  Mass.  22,  98  N.E.  614, 

(1912)  36 

Braddom  v.  Three  Point  Coal  Corp.,  288  Ky.  734, 

157  S.W.2d  349   (1941) 35 

Colonial  Country  Club  v.  Richmond,   140  So.  86 

(La.   1932) - 36 

Communications  Workers  v.  NLRB,  215  F.2d  835 

(2nd  Cir,  1954) , 34-35 

Ewald  V.  Medical  Society,  70  Mis.  615,  128  N.Y.S. 

886  (N.Y.App.  1911) 36 

Haynes  v.  Annandale  Golf  Club,  4  Cal.  2d  28,  47 

P.2d  470, r  1938)  36 

Kingstoli   Dodge  Inc.   v.   Chrysler  Corp.,  449  F. 

Supp.  52  (M.D.  Pa.  1978) „...        37 

Labor  Board  v.  Drivers  Local  Union,  362  U.S. 

264  _ „ 12,32-33 

Leon  V.  Chrysler  Motors  Corp.,  350  F.  Supp.  877 

(D.N.J.  1973),  aff'd  mem.,  474  F.2d  1340  (3rd 

Cir,  1974) 37 

Machinists  &  Aerospace  Workers  v.  NLRB,  412 

U.S.  84 _ 12, 13, 15-16, 17,  34,  35 

Machinists  Local  1327  (Dalmo  Victor),  231  NLRB 

115    (1977) 5 

Machinists  Local  1327  (Dalmo  Victor),  263  NLRB 

984  (1982) 4,5,6 

Machinists  Local  1327  v.  NLRB,  725  F.2d  1212 

(9th  Cir.,  1984) „.._ 8 

Machinists    Local    1414    (Neufeld    Porsche-Audi, 

Inc.),  270  NLRB  No.  209  (June  22,  1984).  .9, 17,  33,  34 
NLRB  V.  Allis-Chalmers  Mfg.  Co.,  388  U.S.  175...  14-15, 

16-17,  21,  38 

NLRB  V.  Boeing  Co.,  412  U.S.  67 15, 16 

NLRB  V.  Machinists  Local  1327,  608  F.2d  1219 

(9th  Cir.,  1979) 5 

NLRB  V.  Textile  Workers,  409  U.S.  213 .8, 12, 13, 14, 17, 

34,35 


1493 

V 

TABLE  OF  AUTHORITIES— Continued 


Page 


Scofield  V.  NLRB,  394  U.S.  423 34 

Troy  Iron  and  Nail  Factory  v.  Coming,  45  Barb. 

231    (N.Y.  1864)  36-37 

Wall  V.  Bureau  of  Lathing  &  Plaster,  117  So.2d 

767  (Fla.  1960)  35 

MISCELLANEOUS 

6  Am.  Jr.  2d,  Associations  and  Clubs 36 

7  C.J.S.,  Associations 34,35 

National  Labor  Relations  Board,  Legislative  His- 
tory of  the  Labor  Management  Relations  Act  of 
1947,   (G.P.O.  1948)   passim 

STATUTES 

National  Labor  Relations  Act  (NLRA),  as 
amended,  29  U.S.C.  §§  141  et  seq. : 

§  7    passim 

§  8(b)  (1)  (A)  passim 


53-708   99-48 


1494 


In  The 

^ujtrrtur  Qluitrt  of  tljr  Mwitth  BM^b 

October  Term,  1984 


No.  83-1894 


Pattern  Makers'  League  of  North  America,  AFL-CIO, 
AND  Its  Rockford  and  Beloit  Associations, 

Petitioners, 

V. 

National  Labor  Relations  Board 

and 

Rockford-Beloit  Pattern  Jobbers  Association, 

Respondents. 


On  Writ  of  Certiorari  to  the  United  States  Court  of  Appeals 
for  the  Seventh  Circuit 


BRIEF  FOR  PETITIONERS 


OPINIONS  BELOW 

The  National  Labor  Relations  Board's  decision  and  or- 
der in  this  case  is  reported  at  265  NLRB  1332,  and 
is  reprinted  at  pp.  9a-44a  of  the  appendix  (hereafter 
"App.")  to  the  petition  for  a  writ  of  certiorari.  The 
United  States  Court  of  Appeals  for  the  Seventh  Circuit's 
opinion  and  judgment  is  reported  at  724  F.2d  57  and  is 
reprinted  at  App.  la-8a. 
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JURISDICTION 

The  Seventh  Circuit's  opinion  and  judgment  were  issued 
on  December  21, 1983.  On  April  10,  1984,  Justice  Stevens 
signed  an  order  extending  the  time  for  filing  a  petition 
for  a  writ  of  certiorari  to  and  including  May  18,  1984. 
The  certiorari  petition  was  filed  that  day  and  was  granted 
on  October  1,  1984.  This  Court's  jurisdiction  is  invoked 
pursuant  to  28  U.S.C.  §  1254(1). 

STATUTORY  PROVISIONS  INVOLVED 

Section  7  of  the  National  Labor  Relations  Act 
("NLRA"),  as  amended,   29   U.S.C.    §157,  provides: 

Employees  shall  have  the  right  to  self-organiza- 
tion, to  form,  join,  or  assist  labor  organizations,  to 
bargain  collectively  through  representatives  of  their 
own  choosing,  and  to  engage  in  other  concerted  ac- 
tivities for  the  purpose  of  collective  bargaining  or 
other  mutual  aid  or  protection,  and  shall  also  have 
the  right  to  refrain  from  any  or  all  of  such  activi- 
ties except  to  the  extent  that  such  right  may  be 
affected  by  an  agreement  requiring  membership  in 
a  labor  organization  as  a  condition  of  employment 
as  authorized  in  section  8(a)  (3)    of  this  Act. 

Section  8(b)(1)(A)  of  the  NLRA,  29  U.S.C.  §158 
(b)  (1)  (A),  provides: 

It  shall  be  an  unfair  labor  practice  for  a  labor 
organization  or  its  agents — 

(1)  to  restrain  or  coerce  (A)  employees  in  the 
exercise  of  the  rights  guaranteed  in  section  7  of  this 
Act:  Provided^  That  this  paragraph  shall  not  impair 
the  right  of  a  labor  organization  to  prescribe  its 
own  rules  with  respect  to  the  acquisition  or  retention 
of  membership  therein;  *  *  *. 
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STATEMENT  OF  THE  CASE 

A.  The  Facts 

All  members  of  petitioner  Pattern  Makers'  League 
(hereafter  "the  League"  or  "the  Union")  take  an  Oath 
of  Membership  obligating  them  to  adhere  to  the  Union's 
"Constitution,  Laws,  Rules  and  Decisions."  App.  30a. 
And,  League  Law  13  provides: 

[N]o  resignation  or  withdrawal  from  an  Associa- 
tion, or  from  the  League,  shall  be  accepted  during  a 
strike  or  lockout,  or  at  a  time  when  a  strike  or 
lockout  appears  imminent.    [App.  28a,  n.3.] 

This  amendment  to  the  Union's  governing  laws  was  rati- 
fied in  August  1976  by  a  membership  vote  after  "appro- 
priate notice  procedures"  (App.  30a),  and  became  ef- 
fective in  October  1976  (id.). 

The  following  year,  on  May  5,  1977,  petitioners  Rock- 
ford  and  Beloit  Associations  (hereafter  "the  Local 
Unions")  commenced  a  strike  against  the  Rockford- 
Beloit  Pattern  Jobbers  Association,  a  multiemployer  as- 
sociation. All  members  of  the  Local  Unions  received 
notice  of,  and  all  but  one  participated  in,  the  secret 
ballot  vote  authorizing  the  strike.  App.  30a.  All  strik- 
ing members  received  between  $125  and  $150  a  week  in 
strike  benefits.  Id.  Nonetheless,  and  notwithstanding  both 
the  restriction  on  resignation  contained  in  League  Law 
13  and  the  members*  awareness  of  that  restriction,*  some 
eleven  members  sought  to  resign  their  union  member- 
ship during  the  strike  and  then  returned  to  work  while 
the  strike  was  still  in  effect.  Id.  at  27a-28a,  29a-30a. 
The  direct  results  of  their  actions,  according  to  unre- 
butted  testimony,  was  that  the  strike  was  prolonged,  and 


^  "There  is  no  contention  ♦  ♦  »  that  the  members  who  tendered 
their  resignations  were  unaware  of  the  restrictions  on  resignation 
imposed  [by  League  Law  13]."  App.  33a-34a. 
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that  it  became  necessary  for  the  Local  Unions  to  accept  a 
contract  embodying  substandard  wages  and  benefits.  Id. 
at  31a. 

The  strike  ended  on  December  19,  1977.  On  January 
26,  1978,  the  Unions  sent  letters  to  the  members  who  had 
sought  to  resign  during  the  strike,  informing  them  that 
their  resignations  could  not  be  accepted  because  those  res- 
ignations were  in  violation  of  League  Law  13,  and  after 
appropriate  proceedings,  the  strikebreaking  members  were 
fined  for  working  for  the  struck  employers.  In  response 
those  employers,  through  their  association,  filed  charges 
with  the  National  Labor  Relations  Board  (hereafter 
"NLRB"  or  "the  Board"),  claiming  that  the  Unions  had 
violated  58(b)(1)(A)  of  the  National  Labor  Relations 
Act,  as  amended,  by  imposing  those  fines. 

B.  The  NLRB  Decisions  in  the  Instant  Case  and  in  the 
Companion  Dalmo  Victor  Case 

After  a  decision  by  an  Administrative  Law  Judge,  the 
NLRB,  "having  determined  that  this  and  another  case 
involving  the  right  of  a  labor  organization  to  impose 
restrictions  on  a  member's  right  to  resign  presented  is- 
sues of  importance  in  the  administration  of  the  National 
Labor  Relations  Act"  (App.  9a),  set  both  cases  for  oral 
argument  in  tandem  on  January  16,  1980,  before  the 
full  Board. 

After  nearly  three  years  of  consideration,  the  compan- 
ion case,  Machinists  Local  1327  (Dalmo  Victor),  263 
NLRB  984  (1982),  was  decided  by  the  Board  on  Sep- 
tember 10,  1982,  with  the  decision  in  the  instant  case 
following  on  December  16,  1982.  In  both  cases  the  Board 
held  that  the  respondent  unions  had  committed  unfair 
labor  practices  by  fining  members  who  sought  to  resign 
their  membership  and  returned  to  work  during  a  strike, 
even  though  the  union's  constitution  or  laws  expressly  re- 
strict resignations  during  strike  periods. 
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In  Dalrmt  Victor^  four  of  the  five  Board  members  held, 
in  two  separate,  lengthy,  and  somewhat  divergent  opin- 
ions, that  a  union  rule  permitting  union  members  to 
resign  only  if  the  resignations  are  submitted  at  least 
14  days  preceding  the  commencement  of  a  strike  is  un- 
enforceable.^ 

Members  Fanning  and  Zimmerman  found  that  "a 
union  rule  which  limits  the  right  of  a  union  member  to 
resign  only  to  nonstrike  periods  constitutes  an  unreason- 
able restriction  on  a  member's  Section  7  right  to  resign." 
263  NLRB,  at  986,  However,  "find[ing]  it  salutary  to 
set  forth  a  general  rule  for  the  behavior  of  parties  in 
the  area,"  these  two  Board  Members  decreed  that  unions 
ordinarily  may  prohibit  their  members  from  resigning 
only  "for  a  period  not  to  exceed  30  days  after  the 
tender  of  such  a  resignation."  Id.,  at  987. 

Chairman  Van  de  Water  and  Member  Hunter  agreed 
that  the  Machinists  had  committed  an  unfair  labor  prac- 

'  The  rule  at  issue  in  Dalmo  Victor  provides :  "Resigrnation  shall 
not  relieve  a  member  of  the  obligation  to  refrain  from  accepting 
employment  at  the  establishment  for  the  duration  of  the  strike  or 
lockout  within  14  days  preceding  its  commencement."  The  NLRB 
originally  held  that  this  provision  is  not  a  restriction  on  resignation 
during  the  strike  period  but,  instead,  a  restriction  on  postresigna- 
tion  conduct,  and  found  an  unfair  labor  practice  on  that  theory. 
Machinists  Local  1327  (Dalmo  Victor),  231  NLRB  115  (1977).  On 
review  the  Ninth  Circuit  rejected  the  Board's  construction  of  the 
clause  as  "hypertechnical,"  concluding  that  the  provision  "is  a  re- 
striction on  a  member's  right  to  resign."  NLRB  v.  Machinists  Local 
1S27,  608  F.2d  1219,  1222  (9th  Cir.,  1979).  Because  the  Board 
majority  had  not  reached  the  question  whether  a  union  constitu- 
tional provision  restricting  resignation  would  be  valid,  the  Ninth 
Circuit  remanded  the  case  to  the  Board.  Pursuant  to  the  remand, 
the  Board  accepted  as  the  law  of  the  case  the  Ninth  Circuit's  con- 
struction of  the  Machinists'  provision  (263  NLRB,  at  984  n.4),  and 
proceeded  to  decide  "whether  a  union  can,  pursuant  to  an  internal 
rule  prohibiting  resignations  during  a  strike  or  within  14  days  pre- 
ceding its  commencement,  lawfully  impose  a  fine  on  members  who 
tendered  resignations  and  returned  to  work  during  the  course  of  a 
strike"  (id.  at  984). 
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tice  by  fining  its  resigning  members,  but  challenged  their 
colleagues'  30-day  rule  as  "an  arbitrary  exercise  of  this 
Board's  authority"  that  represented  "a  transparent  effort 
to  achieve  a  legislative  result  rather  than  a  reasoned 
legal  conclusion."  263  NLRB  at  987.  Those  two  Board 
Members  concluded  that  any  restriction  imposed  by  a 
union  upon  its  members'  right  to  resign  would  be  per  se 
unreasonable,  and  that  any  fine  or  any  other  discipline 
"premised"  on  such  a  restriction  would  constitute  an  un- 
fair labor  practice  under  §  8(b)  (1)  (A).   Id.,  at  988. 

Member  Jenkins  dissented  in  Dalmo  Victor,  concluding 
that  the  Machinists  prohibition  of  resignations  during  a 
strike,  or  within  the  14  days  preceding  a  strike,  consti- 
tutes a  reasonable  and  valid  internal  union  rule  explicitly 
protected  by  the  proviso  to  §  8(b)  (1)  (A).  263  NLRB 
at  994.    In  his  view, 

[the  union]  was  entitled  to  levy  fines  against  the 
Charging  Parties  as  a  means  of  enforcing  a  lawful 
constitutional  provision  governing  retention  of  mem- 
bership, a  subject  expressly  excluded  from  the  scope 
of  Section  8(b)  (1)  (A)  by  the  proviso  thereto,  and 
within  the  ambit  of  a  union's  control  over  its  in- 
ternal affairs.    [263  NLRB  at  994.] 

In  the  instant  case,  the  Board  wrote  very  briefly  on  the 
pertinent  issue,  adopting  both  the  result  and  rationale 
of  the  Dalmo  Victor  case: 

League  Law  13  suffers  from  the  same  infirmity 
as  did  the  rule  in  Dalmo  Victor.  While  League  Law 
13  apparently  provides  for  resignations  during  non- 
stnke  periods,  it  clearly  prohibits  any  such  resigna- 
tions once  a  st)*ike  has  begun  or  when  one  "appears 
imminent."  Under  the  Board's  holding  in  Dalmx) 
Victor,  League  Law  13  can  be  considered  as  neither 
valid   nor  enforceable.     [App.    13a.]  ^ 


^  There  were  other,  separate  unfair  labor  practice  charges  re- 
solved in  the  Board  decision  and  order  in  this  case.    None  of  these 
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Member  Jenkins  filed  a  dissenting  opinion   in  Pattern 
Makers,  as  he  had  in  Dalmo  Victor,  in  which  he  stated: 

I  would  find  that  League  Law  13,  as  applied 
herein,  is  a  reasonable  and  narrow  restriction  on 
the  employees'  right  to  resign  their  union  member- 
ship, and  is  within  the  ambit  of  the  Union's  control 
over  its  internal  affairs.  Accordingly,  I  also  would 
find  that  the  fines  imposed  pursuant  to  League  Law 
13  on  the  10  employees  who  crossed  the  Union's 
picket  lines  were  lawful  and  not  in  violation  of  the 
proscriptions  of  Section  8(b)  (1)  (A)  of  the  Act. 
[App.  22a.] 

C.  The  Court  of  Appeals  Decisions  in  the  Instant  Case 
and  in  the  Companion  Dalmo  Victor  Case 

The  Unions  sought  review  of  the  Board's  decision  here- 
in, insofar  as  that  decision  invalidated  League  Law  13, 
in  the  United  States  Court  of  Appeals  for  the  Seventh 
Circuit.  That  court  upheld  the  Board's  ruling. 

The  Seventh  Circuit  began  from  the  premise  that  the 
instant  case  is  one  "present  [ing]  an  apparent  conflict  be- 
tween two  fundamental  policies  underlying  the  NLRA," 
which  that  court  identified  as  the  right  of  employees  to 
refrain  from  collective  bargaining  activities  and  the  right 
of  unions  to  regulate  their  internal  affairs  without  con- 
gressional or  court  interference.  App.  3a-4a.  The  court 
below  while  acknowledging  (App.  la)  that  this  Court 
has  twice  explicitly  left  open  the  question  whether  union 
constitutional  provisions  restricting  resignations  during 
a  strike  period  are  enforceable  under  the  NLRA  viewed 
this  Court's  decisions  as  establishing  that  "[a]n  em- 
ployee's right  to  resign  cannot  be  overridden  by  union 
interests  in  *group  solidarity  and  mutual  reliance'." 
App.  6a. 


other  Board  determinations  were  contested  in  the  court  below 
(App.  2a-3a,  n.l),  and  no  question  concerning  these  holdings  is 
presented  to  this  Court.  See  p.  i  supra. 
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Machinists  Local  1327  sought  review  of  the  Board' 
decision    in   the   companion    Dalmo    Victor  case    in    th 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
That  court  granted  the  petition  for  review  and  denied 
the  Board's  cross  petition  for  enforcement.    Machinists 
Local  1S27  v.  NLRB,  725  F.2d  1212    (9th  Cir.,  1984) 

Unlike  the  Board  and  the  court  below,  the  Ninth  Cir- 
cuit viewed  the  new  rule  against  union  restrictions  on 
resignations  during  a  strike  as  one  which  "frustrates  fed- 
eral labor  policy  in  important  respects."  725  F.2d  at 
1215.  Relying  on  NLRB  v.  AUis-Chalmers  Mfg.  Co.,  388 
U.S.  175,  the  Ninth  Circuit  stressed  that: 

[N]  either  Congress  nor  the  [Supreme]  Court  gave 
individual  members  license  to  avoid  union  rules  de- 
signed to  protect  the  welfare  of  the  bargaining  unit. 
[This  is  why]  Congress  *  *  *  enacted  the  proviso  to 
§8(b)(l)(A),  which  reserves  the  unions  the  power 
to  make  reasonable  rules  regarding  the  retention  and 
acquisition  of  membership.    [725  F.2d,  at  1216.] 

Again,  unlike  the  Board  and  the  court  below,  the  Ninth 
Circuit,  while  recognizing  that  "  'the  power  of  the  union 
over  the  member  is  certainly  no  greater  than  the  union- 
member  contract'"  (725  F.2d  at  1218,  quoting  NLRB  v. 
Textile  Workers,  409  U.S.,  213,  217),  maintained  that, 
under  the  §  8(b)(1)  (A)  proviso,  the  member's  obliga- 
tion is,  under  the  present  circumstances,  also  no  less 
than  the  obligation  the  union  constitution  and  bylaws 
establish : 

[T]he  terms  of  the  contract  before  us  condition  the 
member's  right  to  resign  on  his  promise  not  to  break 
the  strike.  If  the  member  can  escape  his  obligations 
by  pleading,  when  the  union  attempts  to  collect  the 
fine,  that  he  is  no  longer  part  of  the  union,  then  the 
terms  of  this  contract  mean  little.  [725  F.2d  at 
1218.] 
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D  The  NLRB  Decision  in  the  Neufeld  Porache-Audi  Case 

Subsequent  to  the  Seventh  Circuit  decision  in  this  case 
nd  the  Ninth  Circuit  decision  in  the  Dalnw  Victor  case, 
the  Board  in  Mdchinista  Local  Ij^Ij^  (Neufeld  Porsche- 
Audi,  Inc),  270  NLRB  No.  209  (June  22,  1984),  re- 
turned to  the  question  presented  here.  In  that  decision, 
three  members  of  the  Board  (Chairman  Dotson  and 
Members  Hunter  and  Dennis)  stated,  "we  hold  that  the 
[union's]  restriction  on  resignations  [at  issue],  as  well 
as  any  other  restriction  a  union  may  impose  on  resigna- 
tion, is  invalid  *  *  *."  270  NLRB  No.  209,  SI.  Op.  at 
5-6"  emphasis  added.  IVIember  Zimmerman  adhered  to 
the  position  he  and  Member  Fanning  had  stated  in  Dalmo 
Victor.  Id.  at  22-23  and  see  p.  5,  supra. 

The  Board  majority,  while  noting  that  this  Court  has 
not  "expressly  address  [ed]  a  union's  authority  to  re- 
strict resignations"  (270  NLRB  No.  209,  SI.  Op.  at 
6)  believed  that  the  "principles  embodied"  in  this 
Court's  decisions  "compel  the  conclusion  that  •  ♦  •  any 
restrictions  placed  by  a  union  on  its  member's  right  to 
resign  •  ♦  •  are  unlaw fuV  {id.  at  9;  emphasis  added). 
Those  Board  members  relied  in  particular  on  the  proposi- 
tion that  "when  a  union  seeks  to  delay  or  otherwise 
impede  a  member's  resignation,  it  directly  impairs  the 
employee's  Section  7  right  to  resign  or  otherwise  refrain 
from  union  or  other  concerted  activities"  {id.  at  10-11). 

SUMMARY  OF  ARGUMENT 

To  make  out  the  §  8(b)  (1)  (A)  unfair  labor  practice 
found  by  the  NLRB  here  it  is  necessary  to  show,  in  the 
statutory  language,  not  only  that  the  employees  in  ques- 
tion were  "exercis[ingl  *  •  •  rights  guaranteed  in  sec- 
tion 7,"  hut  also  that  the  union  "restrain  [ed]  or 
coerc[ed]"  the  employees  in  the  exercise  of  those  rights 
and  further  that  the  union's  actions  are  not  protected 
by  §  8(b)  (1)  (A) 's  proviso  which  states  that  the  forego- 
ing prohibition  "shall  not  impair  the  right  of  a  labor 
organization  to  prescribe  its  own  rules  with  respect  to 
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the    acquisition    or    retention   of    membership    therein," 
(emphasis  supplied). 

A.  The  plain  words  of  §  8(b)  (1)  (A)*s  proviso  read 
naturally  clearly  encompass  the  union  resignation  rule 
at  issue  here.  A  rule  providing  that  a  union  member  is 
required  to  continue  his  membership  during  a  strike  is 
surely  a  rule  "with  respect  to  the  ♦  •  *  retention  of 
membership;"  indeed,  it  is  more  clearly  such  a  rule  than 
the  only  other  kind  of  rule  to  which  the  phrase  could 
possibly  refer — a  rule  providing  that  under  certain  cir- 
cumstances a  union  member  will  be  expelled,  viz.,  de- 
prived of  continued  membership. 

The  legislative  history  not  only  supports  this  reading 
of  the  proviso,  but  forcefully  negates  the  proposition  that 
Congress  intended  by  §§7  and  8(b)(1)(A)  to  outlaw 
union  rules  restricting  resignation  from  membership. 

Section  8(b)  (1)  (A)  and  its  proviso  originated  in  the 
Senate  in  the  course  of  the  floor  debate  on  the  bill  even- 
tually enacted  as  the  Labor  Management  Relations  Act 
of  1947.  Senator  Ball,  a  sponsor  of  §  8(b)(1)  (A), 
agreed  to  accept  an  amendment  adding  the  proviso  in  its 
present  terms  proposed  by  Senator  Holland.  Their  state- 
ments in  describing  the  purpose  of  the  proviso  accord 
with  its  literal  language  by  confirming  that  the  proviso 
is  intended  to  cover  "rules  of  membership  either  with  re- 
spect to  beginning  or  terminating  membership"  (Senator 
Holland)  and  "the  requirements  and  standards  of  mem- 
bership itself"  (Senator  Ball).  Union  resignation  rules 
are,  on  any  view,  a  paradigm  example  of  rules  "with  re- 
spect to  *  *  *  terminating  membership"  and  rules  on  "the 
requirements  *  *  *  of  membership  itself." 

The  LMRA  also  added  to  §  7  of  the  original  NLRA, 
the  provision  enumerating  the  "concerted  activities"  pro- 
tected by  the  Act,  the  phrase  "and  shall  also  have  the 
right  to  refrain  from  any  or  all  such  activities  *  *  *." 
This  addition  originated  in  §  7(a)  of  the  House  of  Rep- 
resentatives Bill.    Its  proponents  explained  its  purpose 
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as  simply  being  to  assure  that  the  "Board  will  be  pre- 
vented from  compelling  employees  to  exercise  [the]  rights 
[stated  in  §  7  of  the  original  NLRA]  against  their  will". 
This  limiting  explanation  is  buttressed  by  the  House 
Bill's  structure. 

Section  7  of  the  House  Bill  was  divided  into  a  subsec- 
tion (a)  granting  rights  to  "employees"  generally  and  a 
subsection  (b)  granting  rights  concerning  the  "affairs 
of  the  organization"  to  "members  of  any  labor  organiza- 
tion." This,  like  the  sponsors'  statement  of  the  point  of 
the  right  to  refrain  amendment,  shows  that  the  sponsors 
of  the  House  Bill  did  not  intend  through  §  7(a)  to  regu- 
late the  relationship  between  unions  and  their  members 
by  creating  a  body  of  membership  rights. 

What  the  language,  structure  and  explanations  of 
|§7(a)  and  7(b)  of  the  House  Bill  evidence,  the  lan- 
guage, structure  and  explanations  of  §§8(b)  &  8(c) 
confirm.  Section  8(c),  which  related  back  to  §7(b), 
would  have  made  it  an  unfair  labor  practice  for  unions 
to  "interfere  with,  restrain,  or  coerce  employees  in  the 
exercise  of  rights  granted  by  §  7(b),"  rights,  inter  alia, 
"to  have  the  affairs  of  the  organization  conducted  in  a 
manner  that  is  fair  to  its  members."  Section  8(c)  (4),  in 
terms,  would  have  made  it  an  unfair  labor  practice  for 
a  union  "to  deny  to  any  member  the  right  to  resign 
from  the  organization  at  any  time." 

Thus,  the  Board's  construction  of  the  right  to  refrain 
included  in  §  7  of  the  LMRA  attributes  to  its  predecessor 
provision — the  House  Bill's  §  7(a)  (and  its  companion 
§8(b)) — a  meaning  which  encompasses  all  of  the  sub- 
ject matter  of  §§7(b)  and  8(c)  of  the  House  Bill,  a 
meaning  that  phrase  will  bear  only  on  the  wholly  im- 
plausible assumption  than  its  sponsors  intended  §§7(b) 
and  8(c)  of  the  House  Bill  to  be  redundant. 

The  House-Senate  Conferees  who  put  together  the  final 
version  of  the  LMRA  added  to  §  7  of  the  original  NLRA 
the  right  to  refrain  language  from  §  7(a)  of  the  House 
Bill  and  added  to  the  Act  the  Senate  Bill's  §  8(b)  (1)  (A) 
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including  its  proviso;  the  Conference  Bill  did  not  include 
any  of  the  other  House  amendments  to  §  7,  the  House 
Bill's  §  8(b)(1)  or  any  part  of  the  House  Bill's  §8(c). 

Senator  Taft  explained  that  the  effect  of  adopting  the 
"right  to  refrain"  language,  "[t]aken  in  conjunction  with 
section  (b)  (1)  of  the  conference  agreement,"  excludes 
"many  forms  and  varieties  of  concerted  activities"  from 
the  protections  of  the  Act.  The  statement  of  the  House 
Managers  provides  the  same  explanation.  And  the  House 
Managers  acknowledged  that,  with  one  exception,  §8(c) 
of  the  House  Bill  had  been  rejected  in  the  Conference. 

Given  all  of  the  foregoing- — and  especially  the  elimi- 
nation of  §  8(c)  of  the  House  Bill  including  its  §  8(c)  (4) 
— the  governing  precedent  is  Labor  Board  v.  Drivers  Lo- 
cal Unixm,  362  U.S.  274,  289,  where  this  Court  rejected 
an  earlier  Board  attempt  to  read  into  88(b)(1)(A)  a 
union  unfair  labor  practice  stated  in  the  House  Bill  that 
the  1947  Congress  did  not  choose  to  enact  into  law: 

Plainly  ♦  •  •  the  [union's]  conduct  in  the  instant 
case  would  have  been  prohibited  if  the  House  bill 
had  become  law. 

But  the  House  conferees  abandoned  the  House  bill 
in  conference  and  accepted  the  Senate  proposal.  *  *  * 

B.  In  NLRB  v.  Textile  Wcxrkers,  409  U.S.  203  and 
again  in  Machinists  &  Aerospace  Workers  v.  NLRB,  412 
U.S.  84,  the  Court,  in  order  to  determine  whether  a  union 
member  has  "lawfully  resign [ed]"  from  the  union  where 
its  constitution  and  bylaws  are  silent  on  the  subject  of 
voluntary  resignation,  looked  to  the  "law  which  normally 
is  reflected  in  our  free  institutions"  that  defines  the 
"right  of  the  individual  *  *  *  to  resign  from  associa- 
tions." As  the  Court  stated,  under  that  body  of  law,  in 
that  circumstance,  "members  [are]  free  to  resign  at 
will." 

Since,  as  we  have  shown,  the  5  8(b)(1)(A)  proviso 
preserves  intact  "the  right  of  a  labor  organization  to 
prescribe  its  own  rules  with  respect  to  the  *  *  •  retention 
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of  membership,"  the  inquiry  here  reduces  to  that  under- 
taken in  Textile  W(yrkers  and  Machinists:  whether  under 
the  common  law  of  associations  the  resignations  here 
were  lawful. 

The  common  law  decisions  establish  that  an  associa- 
tion may  place  restrictions  on  its  members'  right  to  re- 
sign where  such  restrictions  are  designed  to  further  a 
basic  purpose  for  which  the  association  was  formed.  The 
Union's  resignation  rule  is,  of  course,  precisely  that  type 
of  restriction.  The  Pattern  Makers  promulgated  that 
rule  to  protect  the  common  interest  of  maintaining  a 
united  front  during  the  most  critical  time  a  union  faces — 
an  economic  strike.  Each  member  joined  the  union,  or  re- 
tained his  membership  when  free  to  resign,  with  the  un- 
derstanding that  he  was  agreeing  not  to  resign  during  a 
strike  or  when  a  strike  appeared  imminent,  and  with  the 
further  understanding  that  other  members  were  agreeing 
to  be  similarly  bound. 

ARGUMENT 

The  National  Labor  Relations  Board's  decision  herein 
outlines  the  nature  of  this  case  and  the  positions  of  its 
General  Counsel,  which  the  Board  adopted,  and  of  the 
respondent  Unions  with  regard  to  the  Board's  authority 
to  invalidate  a  rule  embodied  in  a  union's  constitution  or 
bylaws  defining  or  limiting  the  circumstances  under 
which  a  union  member  may  resign  his  membership: 

The  principal  issue  in  this  case  involves  the  ques- 
tion of  whether  [the  Unions]  violated  Section  8(b) 
(1)(A)  of  the  Act  by  imposing  fines  on  members 
who  tendered  resignations  and  returned  to  work 
during  the  course  of  a  strike  in  apparent  contraven- 
tion of  [the  Unions']  rule  [stated  in  League  Law 
13]  prohibiting  resignations  during  a  strike  or  lock- 
out or  when  one  appeared  imminent. 
•        •        •        • 

The  General  Counsel  contends  that  League  Law  13 
unlawfully  intrudes  into  the  rights  guaranteed  to 
employees  by  Section  7  of  the  Act  and  that,  conse- 
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quently,  the  fines  imposed  thereunder  are  unlawful 
and  in  violation  of  Section  8(b)  (1)  (A)  of  the  Act. 
[The  Unionsl,  on  the  other  hand,  assert  that  League 
Law  13  constitutes  a  valid  exercise  of  their  right  to 
enact  internal  union  rules  governing  the  acquisition 
and  retention  of  membership  as  set  forth  in  the  pro- 
viso to  Section  8(b)(1)(A).  They  therefore  argue 
that  the  fines  imposed  on  those  individuals  who  re- 
signed -and  returned  to  work  during  the  strike  in 
violation  of  such  rule  were  lawful.    [App.  lOa-lla.] 

To  make  out  the  §  8(b)  (1)  (A)  unfair  labor  practice 
found  by  the  Board  here  it  is  necessary  to  show,  in  the 
statutory  language,  not  only  that  the  employees  in  ques- 
tion were  "exercis[ing]  •  ♦  ♦  rights  guaranteed  in  sec- 
tion 7,"  but  also  that  the  union  "restrain  [ed]  or 
coercFedl"  the  employees  in  the  exercise  of  those  rights 
and  further  that  the  union's  actions  are  not  protected  by 
58(b)(1)(A) 's  proviso  stating  that  the  foregoing  pro- 
hibition "shall  not  impair  the  right  of  a  labor  organiza- 
tion to  prescribe  its  own  rules  with  respect  to  the  acquisi- 
tion or  retention  of  membership  therein,"  (emphasis  sup- 
plied). See  p.  2  swpra  (setting  out  the  statutory  lan- 
guage). 

It  is  our  position  that  the  office  of  the  §  8(b)  (1)  (A) 
proviso  is  to  preserve  for  the  unions  covered  by  the 
NLRA  the  right  recognized  in  the  common  law  of  asso- 
ciations— "the  law  which  normally  is  reflected  in  our 
free  institutions"  (NLRB  v.  Textile  Wm-kers,  409  U.S. 
213,  216) — to  prescribe  in  the  union's  constitution  or 
bylaws,  which  establish  "the  contractual  relationship  be- 
tween union  and  member"  {id.  at  217),  "its  own  rules 
with  respect  to  the  •  *  •  retention  of  membership"  in- 
cluding the  resignation  rule  at  issue  here.  Congress'  pur- 
pose in  adding  the  proviso  was  to  make  it  manifest  that 
§  8(b)  (1)  (A)  does  not  grant  the  Board  the  authority  to 
"impair"  this  basic  right  of  all  membership  associations. 

1.  The  issue  posed  here  is  framed  by  what  this  Court 
has  decided  and  what  the  Court  has  left  open  in  NLRB 
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V.  Allis-Chalmers  Mfg.  Co.,  388  U.S.  175  and  its  progeny. 
The  most  recent  of  these  decisions  are  NLRB  v.  Boeing 
Co.,  412  U.S.  67,  and  its  companion  case  Machinists  & 
Aerospace  Workers  v.  NLRB,  412  U.S.  84.  The  Boeing 
and  Machinists  opinions  in  concise  terms  state  the  rele- 
vant background  principles. 

In  Boeing  the  Court  first  summarized  its  prior  holdings 
on  the  meaning  of  §  8(b)  (1)  (A) : 

We  have  previously  held  that  §  8(b)  (1)  (A)  was  not 
intended  to  give  the  Board  power  to  regulate  inter- 
nal union  affairs,  including  the  imposition  of  dis- 
ciplinary fines,  with  their  consequent  court  enforce- 
ment, against  members  who  violate  the  unions'  con- 
stitutions and  bylaws.  NLRB  v.  AUis-Chalmers  Mfg. 
Co.,  388  U.S.  175  (1967);  Sco field  v.  NLRB,  394 
U.S.  423  (1969).  In  Allis-Chalmers  we  held  that 
court  enforcement  of  fines  ranging  from  $20  to  $100 
for  crossing  picket  lines  did  not  "restrain  or  coerce" 
employees  within  the  meaning  of  the  Act.  And  in 
Scofield  we  held  that  the  union  did  not  violate  the 
Act  in  imposing  fines  of  $50  and  $100  on  members 
for  violating  a  union  rule  relating  to  production  ceil- 
ings.   [412  U.S.  at  71-72.] 

And  the  Boeing  Court  then  noted  that  "[i]n  deciding 
these  cases,  the  Court  several  times  referred  to  the  unions' 
imposition  of  'reasonable'  fines"  and  that  the  "Company 
contends,  not  illogically,  that  the  Court's  use  of  the  ad- 
jective 'reasonable'  was  intended  to  suggest  to  the  Board 
that  an  unreasonable  fine  would  amount  to  an  unfair 
labor  practice."  412  U.S.  at  72.  But  the  Court  rejected 
that  contention:  "Given  the  rationale  of  Allis-Chalmers 
and  Scofield,  the  Board's  conclusion  that  §  8(b)(1)  (A) 
of  the  Act  has  nothing  to  say  about  union  fines  of  this 
nature,  whatever  their  size,  is  correct."    412  U.S.  at  74. 

In  the  Machinists  case  the  Court  summarized  and  fol- 
lowed its  ruling  in  the  Textile  Workers  case: 

In  NLRB  V.  Textile  Workers,  409  U.S.,  at  217,  we 
held  that  "[w]here  a  member  lawfully  resigns  from 
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a  union  and  thereafter  engages  in  conduct  which  the 
union  rule  proscribes,  the  union  commits  an  unfair 
labor  practice  when  it  seeks  enforcement  of  fines  for 
that  conduct."  Since  in  that  case  there  was  no  pro- 
vision in  the  Union's  constitution  or  bylaws  limiting 
the  circumstances  in  which  a  member  could  resign, 
we  concluded  that  the  members  were  free  to  resign 
at  will  and  that  §  7  of  the  Act,  29  U.S.C.  §  157,  pro- 
tected that  right  to  return  to  work  during  a  strike 
which  had  been  commenced  while  they  were  union 
members.  The  Union's  imposition  of  court-collectible 
fines  against  the  former  members  for  such  work  was, 
therefore,  held  to  violate  §  8(b)  (1)  (A). 

Here,  as  in  Textile  Workers,  the  UniorCs  constitu- 
tion and  bylaws  are  silent  on  the  subject  of  volun- 
tary resign/ition  from  the  Union.  And  here,  as  there, 
we  leave  open  the  question  of  the  extent  to  which 
contractual  restriction  on  a  member's  right  to  resign 
may  be  limited  by  the  Act.  Since  there  is  no  evi- 
dence that  the  employees  here  either  knew  of  or  had 
consented  to  any  limitation  on  their  right  to  resign, 
we  need  "only  to  apply  the  law  which  normally  is 
reflected  in  our  free  institutions — the  right  of  the 
individual  to  join  or  to  resign  from  associations,  as 
he  sees  fit  'subject  of  course  to  any  financial  obliga- 
tions due  and  owing*  the  group  with  which  he  was 
associated."  Textile  Workers,  supra,  at  216.  [412 
U.S.  at  87-88;  emphasis  added;  footnotes  omitted.] 

In  sum,  under  Allis-Chalmers  and  Boeing,  it  is  not  an 
unfair  labor  practice  for  a  union  to  adopt  a  rule  prohibit- 
ing "full  union  members"  from  engaging  in  strikebreak- 
ing activity,  to  fine  members  who  violate  that  rule  and 
to  bring  suit  to  collect  such  fines  in  the  state  courts;* 


*  In  Allis-Chalmers  the  Court  noted  : 

It  is  clear  that  the  fined  employee[]  involved  herein  enjoyed  full 
union  membership  ♦  *  *  [and]  "had  by  his  actions  become  a 
member  of  the  union  for  all  purposes  ...."***  Whether 
[§  8(b)  (1)  (A)'s]  prohibitions  would  apply  if  the  locals  had 
imposed  fines  on  members  whose  membership  was  in  fact  lim- 
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under  Textile  Workers  and  Mdchinists,  it  is  an  unfair 
labor  practice  for  a  union  that  has  adopted  an  anti- 
strikebreaking  rule  to  impose  "court-collectible  fines" 
against  a  member  who  has  "lawfully  resign  [ed]"  from 
membership  for  his  actions  after  resignation  (412  U.S.  at 
87-88) ;  and  under  Textile  Workers  and  Machinists, 
which  "apply  the  law  •  •  •  normally  reflected  in  our  free 
institutions,"  where  there  is  no  provision  in  the  union's 
constitution  or  bylaws  'limiting  the  circumstances  in 
which  a  member  could  resign,"  members  are  "free  to  re- 
sign at  will"  (412  U.S.  at  87-88) . 

While  this  Court  has  settled  that  much,  the  Court  has 
also  twice  chosen  to  "leave  open  the  question  of  the  ex- 
tent to  which  contractual  restriction  on  a  member's  right 
to  resign  may  be  limited  to  the  Act".  Machinists,  412 
U.S.  at  88;  Textile  Workers,  409  U.S.  at  217.  That  is 
the  question  presented  by  this  case. 

The  Board's  answer  to  that  question  is  that  §  8(b)  (1) 
(A)  of  the  Act  invalidates  the  "contractual  restriction" 
stated  in  League  Law  13  and,  indeed,  as  the  Board's 
recent  comprehensive  restatement  of  its  position  makes 
clear,  "any  restriction  [  ]  placed  by  a  union  on  its  mem- 
ber's right  to  resign"  (Neufeld  Porsche-Avdi,  270  NLRB 
No.  209,  SI.  Op.  9).  In  its  Neufeld  Porsche-Avdi  opin- 
ion, the  Board  does  not  discuss,  much  less  analyze,  the 
plain  language  of  the  proviso  to  §  8(b)(1)  (A)  or  the 
legislative  history  of  the  Labor  Management  Relations 
Act  of  1947  which  both  added  to  §  7  of  the  original 
NLRA  an  express  "right  to  refrain  from  any  or  all  [of 


ited  to  the  obligation  of  paying  monthly  dues  is  a  question  not 
before  us  and  upon  which  we  intimate  no  view.''^ 

•         •        •        • 

•^  Under  §  8(a)  (3)  the  extent  of  an  employee's  obligation 
under  a  union  security  agreement  is  "expressly  limited  to  the 
pa3rment  of  initiation  fees  and  monthly  dues  .  .  .  'Membership' 
as  a  condition  of  employment  is  whittled  down  to  its  financial 
core."  Labor  Board  v.  General  Motors  Corp.,  373  U.S.  734,  742. 
[388  U.S.  at  196-197  &  n.37.] 
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the  concerted]  activities"  enumerated  in  that  section,  and 
added  to  the  Act  §  8(b)  (1)  (A)  and  its  proviso.  We 
therefore  begin  by  reviewing  these  governing  materials 
in  interpreting  an  Act  of  Congress. 

2.  The  plain  words  of  §  8(b)  (1)  (A)'s  proviso  read 
naturally  clearly  encompass  union  resignation  rules  of 
the  kind  here  at  issue.  A  rule  providing  that  a  union 
member  is  required  to  continue  his  membership  during 
a  strike  is  surely  a  rule  "with  respect  to  the  *  *  * 
retention  of  membership;"  indeed,  it  is  more  clearly  such 
a  rule  than  the  only  other  kind  of  rule  to  which  the 
phrase  could  possibly  refer — a  rule  providing  that  under 
certain  circumstances  a  union  member  will  be  expelled, 
viz.,  deprived  of  continued  membership.  In  dryly  literal 
terms,  expulsion  rules  concern  not  "retention  of  member- 
ship" but  the  inverse — "nonretention  (loss)  of  member- 
ship." The  point  for  present  purposes,  however,  is  that 
in  terms  of  a  fair  reading  of  the  statutory  language, 
rules  requiring  continued  membership  and  rules  denying 
continued  membership  are  both  well  within  the  normal 
meaning  of  the  phrase  "rules  with  respect  to  the  *  •  • 
retention  of  membership." 

3.  The  House  of  Representatives  acted  first  on  the 
proposals  to  amend  the  original  NLRA  that  were  consid- 
ered by  the  1947  Congress.  But  both  §  8(b)  (1)  (A)  and 
its  proviso  are  the  Senate's  product  and  we  therefore  turn 
first  to  the  events  in  that  body. 

Section  7  of  S.  1126,  80th  Cong.,  1st  Sess.,  the  Senate 
Committee  on  Labor  and  Public  Welfare  Bill,  as  re- 
ported, tracked  §  7  of  the  original  NLRA  and  the  Senate 
Committee  Bill's  §  8(b)  (1),  went  only  so  far  as  to  make 
it  an  unfair  labor  practice  for  a  labor  organization  to 
"interfere  with,  restrain  or  coerce  an  employer  in  the 
selection  of  his  representatives  for  the  purposes  of  collec- 
tive bargaining  or  the  adjustment  of  grievances"  (the  un- 
fair labor  practice  eventually  enacted  as  §  8(b)(1)(B) 
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of  the  Act.) .  National  Labor  Relations  Board,  Legislative 
History  of  the  Labor  Management  Relations  Act  of  1947, 
109,  112  (G.P.O.  1948)    (hereafter  "Leg.  Hist.").' 

In  their  supplemental  views  attached  to  the  Senate 
Committee  Report,  Senators  Taft,  Ball,  Donnell  and  Jen- 
ner  proposed  broadening  §  8(b)  (1)  by  adding  after 
"coerce"  the  phrase  "employees  in  the  exercise  of  the 
rights  guaranteed  in  section  7."  S.  Rep.  No.  105,  80th 
Cong.,  1st  Sess.,  50;  Leg.  Hist.  456.  During  floor  con- 
sideration of  the  Senate  Committee  Bill,  Senator  Ball  did 
move  that  amendment.  Leg.  Hist.  1018.  And,  during  the 
Senate's  consideration  of  his  amendment.  Senator  Ball 
agreed  to  two  amendments  to  the  proposed  §  8(b)(1) 
(A),  one  by  Senator  Ives  striking  the  words  "interfere 
with"  and  another  by  Senator  Holland  adding  the  proviso 
in  its  present  terms.   Leg.  Hist.  1138-1141. 

In  offering  his  amendment  to  the  Ball  amendment  in 
a  form  consistent  with  the  Senate's  parliamentary  rules 
— an  earlier  attempt  having  been  out  of  order  for  rea- 
sons having  nothing  to  do  with  the  proviso's  substance — 
Senator  Holland,  after  reading  the  suggested  statutory 
language,  stated: 

In  other  words,  if  accepted  by  the  sponsors  of  the 
pending  amendment,  the  inserted  words  would  make 
it  clear  that  the  pending  [Ball]  amendment  would 
have  no  application  to  or  effect  upon  the  right  of  a 
labor  organization  to  prescribe  its  own  rules  of  mem- 
bership either  with  respect  to  beginning  or  terminat- 
ing membership.  I  understand  that  the  amendment 
so  offered  meets  with  no  serious  objection  of  the  part 


*  The  Senate  Committee  Bill  created  five  union  unfair  labor  prac- 
tices. In  addition  to  its  §  8(b)(1)  just  described,  §  8(b)  (2)  of 
that  bill  prohibited  union  efforts  to  persuade  an  employer  to  dis- 
criminate against  an  employee,  §  8(b)  (3)  imposed  a  duty  to  bar- 
gain in  good  faith,  §  8(b)  (4)  dealt  with  the  secondary  boycott  and 
§  8(b)  (5)  concerned  breaches  of  collective  bargaining  agreements. 
Leg.  Hist.  112-114. 
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of  the  sponsors  of  the  pending  amendment.  [Leg. 
Hist.  1141 ;  emphasis  added.] 

In  his  earlier  procedurally  imperfect  attempt  to  introduce 
the  amendment,  Senator  Holland  had  said : 

I  have  had  some  discussion  with  the  Senator  from 
Minnesota  [Mr.  BALL]  and  the  Senator  from  Ohio 
[Mr.  TAFT]  and  with  other  Senators  in  reference 
to  the  meaning  of  the  pending  [Ball]  amendment 
and  as  to  how  seriously,  if  at  all,  it  would  affect  the 
internal  administration  of  a  labor  union. 

Apparently  it  is  not  intended  by  the  sponsors  of 
the  amendment  to  affect  at  least  that  part  of  the  in- 
ternal administration  which  has  to  do  with  the  ad- 
mission or  the  expulsion  of  members,  that  is  with 
the  questions  of  membership.  So  I  offer  an  amend- 
ment as  p  substitute  for  the  amendment  of  the  Sen- 
ator from  Minnesota  [adding  the  §  8(b)  (1)  (A)  pro- 
viso in  its  present  terms].    [Leg.  Hist.  1139.] 

In  accepting  the  perfected  Holland  Amendment,  Sena- 
tor Ball  responded: 

I  merely  wish  to  state  to  the  Senate  that  the 
amendment  offered  by  the  Senator  from  Florida  is 
perfectly  agreeable  to  me.  It  was  never  the  intention 
of  the  sponsors  of  the  pending  amendment  to  inter- 
fere with  the  internal  affairs  or  organization  of 
unions.  The  amendment  of  the  Senator  from  Florida 
makes  that  perfectly  clear.  I  am  willing,  on  behalf 
of  myself  and  the  other  sponsors  of  the  amendment, 
to  accept  the  amendment  offered  by  the  Senator  from 
Florida  and,  if  it  is  necessary,  so  to  modify  and  per- 
fect my  own  amendment.    [Leg.  Hist.  1141.] 

At  a  later  point  in  the  debate.  Senator  Ball,  in  describ- 
ing his  amendment  and  the  "modification"  to  that 
amendment  made  by  Senator  Holland,  stated: 

That  modification  is  designed  to  make  it  clear  that 
we  are  not  trying  to  interfere  with  the  internal  af- 
fairs of  a  union  which  is  already  organized.  All  we 
are  trying  to  cover  is  the  coercive  and  restraining 
acts  of  the  union  in  its  effort  to  organize  unorgan- 
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ized  employees.  However,  the  proviso  would  not  go 
so  far  as  to  permit  the  union  to  adopt  rules  author- 
izing its  agents  to  threaten  and  coerce  nonunion 
members  in  an  effort  to  persuade  them  to  join.  The 
modification  covers  the  requirements  and  standards 
of  membership  in  the  union  itself.  [Leg.  Hist.  1200; 
emphasis  added.] 

So  far  as  our  researches  show,  the  foregoing  are  the 
only  direct  comments  on  the  meaning  and  effect  of  the 
§  8(b)  (IMA)  proviso.  And,  the  sponsors'  statements 
are  consonant  with  the  provision's  literal  language  pro- 
tecting union  rules  "with  respect  to  the  acquisition  oJ" 
retention  of  membership."  Those  statements  confirm 
that  the  proviso  is  intended  to  cover  "rules  of  member- 
ship either  with  respect  to  beginning  or  terminating 
membership"  (Senator  Holland)  and  "the  requirements 
and  standards  of  membership  itself"  (Senator  Ball). 
Union  resignation  rules  are,  on  any  view,  a  paradigm 
example  of  rules  "with  respect  to  the  •  •  •  retention  of 
membership,"  rules  "with  respect  to  *  *  *  terminating 
membership"  and  rules  on  "the  requirements  *  *  *  of 
membership  itself."* 


•  The  question  of  the  extent  to  which  §  8(b)  (1)  (A)'8  terms  "re- 
strain or  coerce,"  standing  alone,  cover  union  discipline  that  does  not 
involve  a  physical  wrong  or  threat  thereof  or  interference  with  job 
rights  was  the  occasion  of  more  extended  comment.  That  legislative 
debate,  however,  which  is  reviewed  in  depth  in  the  Court's  opinion 
in  Allis-Chnlmers,  388  U.S.  at  184-190,  casts  no  light  on  the  issue 
posed  here.  As  noted  above,  AUis-Chalmers  holds,  and  Boeing  re- 
affirms, that  whatever  doubts  there  may  be  about  the  extent  to 
which  Congress  provided  the  Board  room  to  invalidate  other  union 
disciplinary  rules,  the  legislative  history  shows  that  rules  against 
strikebreaking  enforced  against  union  members  through  union 
proceedings  and  state  court  actions  to  collect  any  resulting  fine  do 
not  constitute  unlawful  restraint  or  coercion  under  §  8(b)  (1)  (A). 
Thus,  it  is  entirely  lawful  for  a  union  to  try  and  fine  individuals 
who  are  in  fact  union  members  for  violating  the  union's  ban  on 
strikebreaking.  And,  there  is  nothing  in  the  debate  on  the  meaning 
of  restraint  and  coercion  under  §  8(b)  (1)  (A)  addressed  to  who  is 
to  be  deemed  to  be  a  union  member. 
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4.  The  House  of  Representatives'  approach  to  regulat- 
ing the  relationship  between  unions  and  their  members 
was  at  the  furthest  remove  from  the  Senate's  approach. 
H.R.  3020,  80th  Cong.,  1st  Sess.,  the  bill  reported  by  the 
House  Committee  on  Education  and  Labor,  and  passed 
by  the  House  without  any  change  relevant  here,  did  all 
of  the  following. 

First,  §  7  of  the  House  Bill  provided: 

SEC.  7.  (a)  Employees  shall  have  the  right  to 
self-organization,  to  form,  join,  or  assist  any  labor 
organization,  to  bargain  collectively  through  repre- 
sentatives of  their  own  choosing,  and  to  engage  in 
other  concerted  activities  (not  constituting  unfair 
labor  practices  under  section  8(b),  unlawful  con- 
certed activities  under  section  12,  or  violations  of 
collective-bargaining  agreements)  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  protec- 
tion, and  shall  also  have  the  right  to  refrain  from 
any  or  all  of  such  activities :  Provided,  That  nothing 
herein  shall  preclude  any  employer  from  making 
and  carrying  out  an  agreement  with  a  labor  organi- 
zation as  authorized  in  Section  8(d)  (4). 

"(b)  Members  of  any  labor  organization  shall 
have  the  right  to  be  free  from  unreasonable  or  dis- 
criminatory financial  demands  of  such  organization, 
to  freely  express  their  views  either  within  or  with- 
out the  organization  on  any  subject  matter  without 
being  subjected  to  disciplinary  action  by  the  organi- 
zation, and  to  have  the  affairs  .of  the  organization 
conducted  in  a  manner  that  is  fair  to  its  members 
and  in  conformity  with  the  free  will  of  a  majority  of 
the  members.  [Leg.  Hist.,  49-50,  176;  emphasis 
added.]  ' 


'  Section  12  of  the  House  bill,  referred  to  in  §  7(a),  made  all  of 
the  following  "unlawful  concerted  activities":  "force,  violence, 
physical  obstruction  or  threats  thereof  in  labor  disputes  ♦  ♦  * 
picketing  in  numbers  or  in  ways  other  than  those  reasonably  neces- 
sary to  give  notice  of  the  existence  of  a  labor  dispute  at  the  place 
being  picketed  ♦  ♦  ♦  picketing  a  place  of  business  at  which  no  labor 
dispute  exists  *  *  *  sympathy  strikes,  jurisdictional  strikes,  monopo- 
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The  HouFc  Committee  Report  explained  the  Commit- 
tee's addition  at  the  end  of  §  7  of  the  NLRA,  as  enacted 
in  1935,  of  the  phrase  "and  shall  also  have  the  right  to 
refrain  from  any  or  all  such  activities"  as  follows: 

A  committee  amendment  assures  that  when  the 
law  slates  that  employees  are  to  have  rights  guar- 
anteed in  section  7,  the  Board  will  be  prevented  from 
compelling  employees  to  exercise  such  rights  against 
their  will,  as  it  has  consistently  done  in  the  past.  In 
other  words,  when  Congress  grants  to  employees  the 
right  to  engage  in  specified  activities,  it  also  means 
to  grant  them  the  right  to  refrain  from  engaging 
therein  if  they  do  not  wish  to  do  so.  [H.  Rep.  No. 
245,  27;  Leg.  Hist.  318;  emphasis  added.] 

And  the  Committee  Report  stated  the  purpose  of  the  en- 
tirely new  §  7(b)  in  these  words: 

Section  7(b). — The  bill  adds  a  new  paragraph  (b) 
to  section  7.  This  is  designed  to  protect  members  of 
those  unions  that,  instead  of  following  fair  and  dem- 
ocratic processes  in  managing  their  affairs,  treat 
their  members  as  pawns  and  exploit  them  for  the 
enrichment  or  aggrandizement  of  self-perpetuating 
leaders.  The  committee  included  this  clause  in  re- 
sponse not  only  to  the  demands  of  simple  justice,  but 
in  response  also  to  pleas  of  many  sincere  union  peo- 
ple who  regard  more  democracy  in  unions  as  one  of 
the  greatest  needs  of  unionism.  When,  under  the 
Labor  Act,  we  confer  upon  unions  the  power  they 
have  as  exclusive  bargaining  agents,  entiled  by  law 
to  handle  all  the  dealings  of  employees  with  their 
employers,  clearly  it  is  incumbent  upon  t«,  by  the 
same  law,  to  assure  to  the  employees  whom  we  sub- 
ject to  union  control  some  voice  in  the  union*s  affairs. 
This  we  do  by  the  general  provisions  of  section  7(b), 
which  are  implemented  by  the  provisions  of  section 


listic  strikes,  illegal  boycotts,  sitdown  strikes,  and  featherbedding 
•  *  *  strikes  and  other  concerted  activities  in  lieu  of  using  peaceful 
procedures  for  settling  disputes  that  the  National  Labor  Relations 
Act  provides  •  •  ♦."  H.  Rep.  No.  245,  80th  Cong.,  1st  Sess.,  44; 
Leg.  Hist.  335. 
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8(c).   [H.  Rep.  No.  245,  28;  Leg.  Hist.  319;  emphasis 
added.] 
Section  8(b)  of  the  House  Bill,  in  turn,  created  three 
unfair  labor  practices,  the  first  of  which  stated: 

(b)  It  shall  be  an  unfair  labor  practice  for  an  em- 
ployee, or  for  a  representative  or  any  officer  of  a 
representative,  or  for  any' individual  acting  for  or 
under  the  direction  of  a  representative,  or  for  or 
under  the  direction  of  any  officer  thereof — 

(1)  by  intimidating  practices,  to  interfere 
with  the  exercise  of  employees  of  rights  guaran- 
teed in  section  7(a)  or  to  compel  or  seek  to  com- 
pel any  individual  to  become  or  remain  a  mem- 
ber of  any  labor  organization;  ♦  •  ♦.  [Leg. 
Hist.  51-52,  178-179.]  » 

Section  8(c)  of  the  House  bill  went  on  to  create  ten 
additional  unfair  labor  practices  regulating  all  major 
facets  of  the  relationship  between  unions  and  their  mem- 
bers; the  first  and  fourth  of  these  read  as  follows: 

(c)  It  shall  be  an  unfair  labor  practice  for  a  labor 
organization  or  any  officer  thereof,  or  for  any  indi- 
vidual acting  for  or  under  the  direction  of  a  labor 
organization  or  for  or  under  the  direction  of  any 
officer  thereof — 

(1)  to  interfere  with,  restrain,  or  coerce  indi- 
viduals in  the  exercise  of  rights  guaranteed  in 

section  7(b) ; 

•         •         •         • 

(4)  to  deny  to  any  member  the  right  to  resign 
from  the  organization  at  any  time;  *  •  •.  [Leg. 
Hist.  52-53,  179-180;  emphasis  added.]' 


« Sections  8(b)  (2)  &  8(b)  (3)  of  the  House  Bill  imposed  a  duty 
to  bargain  on  unions  acting  as  exclusive  bargaining  representatives 
and  forbade  strikes  and  other  concerted  activities  over  matters  that 
are  not  "a  proper  subject  matter  for  bargaining."  Leg.  Hist.  51-52, 
178-179. 

•  Section  8(c)  (2)  of  the  House  Bill  regulated  union  initiation  fees 
and  union  dues;  §  8(c)  (3)  thereof  prohibited  required  participa- 
tion in  union  insurance  and  benefit  plans,  §  8(c)  (5)  &  (6)  regulated 
numerous  aspects  of  how  and  for  what  actions  union  members  may 
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With  rep:ard  to  §  8(b)(1)   the  House  Committee  Re- 
port stated : 

Secti(m  8(b)(1). — This  is  new,  making  it  an  un- 
fair labor  practice  for  labor  organizations,  their  offi- 
cers, agents  and  representatives,  or  for  employees, 
to  interfere  with,  restrain  or  coerce  employees.  There 
is  included  in  this  provision  a  qualification  which  is 
not  found  in  the  corresponding  paragraph  covering 
employers — namely,  that  the  interference  proscribed 
is  interference  by  intimidation.  Although  it  is  not 
intended  to  permit  representatives  and  their  parti- 
sans and  adherents  to  harass  or  abuse  employees  into 
joining  labor  organizations  or  designating  them  as 
their  bargaining  representatives,  it  is  the  purpose 
of  the  committee  to  make  entirely  certain  that  Con- 
gress does  not  forbid  representatives,  by  reasonable 
means,  to  persuade  employees  to  join  the  unions. 
fH.  Rep.  No.  245,  30;  Leg.  Hist.  321;  emphasis 
added.] 

And,  58(c)(1)  &  (4)  were  described  as  follows: 

Section  8(c)(1). — Using  the  device  of  Section  8 
(a)(1),  the  bill  makes  it  an  unfair  labor  practice 
for  unions  to  interfere  with,  restrain,  or  coerce 
members  in  the  exercise  of  the  general  rights  guar- 
anteed by  section  7(b). 

Section  8(c)(4)' — The  right  to  resign  from  any 
organization  is  a  fundam£ntal  right.  This  section 
preserves  that  right  for  union  members.  (If,  when 
a  member  resigns,  there  is  in  effect  as  to  him  an 
agreement  permitted  under  sec.  8(d)  (4),  his  resign- 
ing may  result  in  his  losing  his  job,  unless  his  resig- 
nation results  from  an  unfair  labor  practice  by  the 
union  under  sec.  8(b)  (1)  or  under  sec.  8(c).)  [H. 
Rep.  No.  245,  31-32;  Leg.  Hist.  322-323;  emphasis 
added.] 


be  tried  for  violatinsr  union  rules;  §  8(c)  (7)  concerned  the  subject 
of  union  security;  §  8(c)  (8)  required  that  various  union  matters  be 
decided  by  .secret  ballot;  §  8(c)  (9)  prohibited  union  spying  on 
members  and  union  intimidation  of  a  member's  family;  and 
§  8(c)  (10)  provided  for  financial  reporting.  Leg.  Hist.  52-56; 
179-183. 
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Before  turning  to  a  consideration  of  how  the  very  dif- 
ferent Senate  Bill  and  House  Bill  were  transformed  in 
conference  into  the  LMRA,  it  is,  we  believe,  worth  un- 
derlining two  points  about  the  House  Bill. 

First,  the  grant  to  each  employee  covered  by  the  NLRA 
§  7(a)  of  the  House  Bill  of  a  "right  to  refrain  from  any 
or  all  of  [the  concerted!  activities"  enumerated  in  that 
section  does  not,  on  its  face,  appear  to  be  a  grant  of  a 
right  to  join  a  union  whose  constitution  and  bylaws  spec- 
ify limits  on  resignation  and  then  to  resign  at  any  time 
and  in  any  manner  without  regard  to  the  organization's 
rules.  While  a  right  to  "refrain"  most  assuredly  connotes 
a  right  not  to  join  the  organization  at  all,  that  word  is 
not  normally  used  to  signify  a  right  to  abandon  an 
agreed-on  undertaking  at  will  and  without  regard  to  the 
nature  of  the  agreement.  And  there  is  not  even  a  sugges- 
tion that  the "  sponsors  of  the  "right  to  refrain"  amend- 
ment intended  any  such  arcane  meaning.  The  point  of 
that  phrase  was  not  said  to  be  to  add  to  the  rights  of 
employees  who  become  union  members  vis-a-vis  their 
union  but  only  to  "assure  that  ♦  ♦  •  the  Board  will  be 
prevented  from  compelling  employees  to  exercise  such 
rights  against  their  will  *  *  *."  H.  Rep.  No.  245,  27; 
Leg.  Hist.  318.  Thus,  according  to  its  sponsors,  this 
amendment  to  §  7  of  the  original  NLRA  was  intended  to 
be  a  limit  on  what  the  Board  could  compel  employees  to 
do,  not  a  warrant  for  the  Board  to  invalidate  union  rules 
that,  in  the  Board's  view,  work  an  unacceptable  compul- 
sion on  employees. 

Second,  the  division  of  §  7  of  the  House  Bill  into  a  sub- 
section (a)  granting  rights  to  "employees"  generally  and 
a  subsection  (b)  granting  rights  concerning  the  "af- 
fairs of  the  organization"  to  "members  of  any  labor  or- 
ganization" is  further  evidence  that  the  sponsors  of  the 
House  Bill  did  not  intend  by  §  7(a)  to  create  a  body  of 
membership  rights  for  union  members  or  to  otherwise 
regulate  the  union-member  relationship  once  that  rela- 
tionship is  established.   And  what  the  language,  structure 
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and  explanations  of  §§  7(a)  and  7(b)  of  the  House  Bill 
evidence,  the  language,  structure  and  explanations  of 
§§8(b)  &8(c)  confirm. 

Section  8(c)  thereof,  which  relates  back  to  §  7(b),  ex- 
pressly established  what  can  only  be  called  a  regulatory 
code  governing  the  relationship  between  unions  and  their 
members.  As  we  have  seen,  §  8(c)  (1)  made  it  an  unfair 
labor  practice  for  unions  to  "interfere  with,  restrain,  or 
coerce  emi)loyees  in  the  exercise  of  rights  granted  by 
§  7(b),'*  rights,  inter  alia,  "to  have  the  affairs  of  the 
organization  conducted  in  a  manner  that  is  fair  to  its 
members."  Further,  §  8(c)  (4),  in  terms,  made  it  an 
unfair  labor  practice  for  a  union  "to  deny  to  any  member 
the  right  to  resign  from  the  organization  at  any  time." 
There  is  not  a  hint  that  §§  7(b),  8(c)  (1)  &  8(c)  (4)  of 
the  House  Bill  were,  "belt  and  suspenders"  style,  a  mere 
reiteration  of  what  had  already  been  stated  in  §§  7(a)  & 
8(b)  of  the  House  Bill.  Indeed,  of  the  three  House 
Bill  §  8(b)  unfair  labor  practices,  only  §  8(b)  (l)'s  pro- 
hibition of  "intimidating  practices"  that  "interfere  with 
rights  guaranteed  in  section  7(a)  or  [that]  compel  •  •  • 
any  individual  to  *  *  *  remain  a  member"  is  even  ar- 
guably addressed  to  the  same  subject  matter  as  §§  7(b), 
8(c)(1)  &  8(c)(4).  But  the  House  Report  emphasizes 
that,  as  the  language  of  the  prohibition  states,  §8(b) 
(D's  proscription  is  directed  against  "interference  by 
intimidation"  in  the  sense  of  "harrass  [ment]  or  abuse." 
H.  Rep.  No.  245,  30;  Leg.  Hist.  321.  It  stretches  lan- 
guage past  the  breaking  point  to  say  that  a  provision  in 
a  union  constitution  limiting  resignation  from  member- 
ship is  intimidation,  harassment  or  abuse. 

5.  Insofar  as  their  actions  are  relevant  here,  the 
LMRA  Conferees  added  to  §  7  of  the  original  NLRA  the 
phrase  from  the  House  Bill  "and  shall  also  have  the 
right  to  refrain  from  any  or  all  such  activities"  and 
added  to  the  Act  the  Senate  Bill's  §  8(b)  (1)  (A)  includ- 
ing its  proviso;  the  Conference  Bill  did  not  include  any 
of  the  other  House  amendments  to  §  7  outlined  above,  the 
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House  Bill's  §  8(b)  (1)  or  any  part  of  the  House  Bill's 
§8(c). 

Senator  Taft,  the  Chairman  of  the  Senate  Conferees, 
introduced  the  Conference  Bill  to  his  colleagues  by  stat- 
ing: 

The  Senate  and  House  bills  followed  in  some  ways 
the  same  general  division  of  the  matters  which  were 
considered  in  the  Senate.  However,  they  were  basi- 
cally so  different  in  many  respects  that  I  suppose 
there  may  have  been  a  hundred  possible  differences 
to  be  considered,  and  they  were  considered  for  nearly 
2  weeks  with  the  House  conferees.  I  think  that  as  a 
general  proposition  I  can  say  that  the  Senate  con- 
ferees did  not  yield  on  any  matter  which  was  the 
subject  of  controversy  in  the  Senate;  certainly  not 
on  any  important  matter.  The  bill  represents  sub- 
stantially the  Senate  bill.  Concessions  as  to  language 
were  made  here  and  there.  [Leg.  Hist.  1526;  see 
also  id.  at  882  (Rep.  Hartley).] 

With  regard  to  §§7  &  8(b)(1)(A),  Senator  Taft's 
"summary  in  detail  of  the  principal  differences  between 
the  conference  agreement  and  the  bill  which  the  Senate 
passed"  advised : 

The  second  change  made  by  the  House  bill  in  sec- 
tion 7  of  the  act  (which  is  carried  into  the  confer- 
ence agreement)  also  has  an  important  bearing  on 
the  kinds  of  concerted  activities  which  are  protected 
by  section  7.  That  provision,  as  heretofore  stated, 
provides  that  employees  are  also  to  have  the  right  to 
refrain  from  concerted  activities  and  collective  bar- 
gaining if  they  choose  to  do  so.  Taken  in  conjunction 
with  the  provisions  of  section  S  (b)(1)  of  the  confer- 
ence agreement  wherein  it  is  made  an  unfair  labor 
practice  for  a  labor  organization  or  its  agents  to 
restrain  or  coerce  employees  in  the  exercise  of  rights 
guaranteed  in  section  7,  many  forms  and  varieties  of 
concerted  activities  which  the  Board,  particularly  in 
the  early  days,  regarded  as  protected  by  the  act,  will 
no  longer  be  treated  as  having  that  protection. 
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Section  8(b)  contains  the  provisions  of  the  con- 
ferees' agreement  with  respect  to  unfair  labor  prac- 
tices by  labor  organizations  or  their  agents.  Para- 
graphs 1(a)  and  1(h)  relating  to  acts  of  restraint 
or  coercion  by  labor  organizations  are  identical  with 
the  paragraph  dealing  with  the  subject  in  the  Senate 
amendment.    [Leg.  Hist.   1539;  emphasis  added.]  ^* 

The  otherwise  voluminous  statement  of  the  managers 
on  the  part  of  the  House  attached  to  the  House  Confer- 
ence Report  shows  a  well-advised  reticence  on  the  provi- 
sions at  issue  here. 

The  addition  of  the  "right  to  refrain"  to  §  7  and  its 
relation  to  §  8(b)  (1)  (A)  is  explained  in  the  same  words 
used  by  Senator  Taft  in  his  detailed  analysis  except  that 


**  After  the  vote  on  the  conference  report,  Senator  Taft,  in  a 
supplement  to  that  analysis  added: 

Section  7.  In  this  section  gruaranteeing  the  right  of  employ- 
ees to  self-organization,  to  bargain  collectively  through  repre- 
sentatives of  their  own  choosing,  and  to  engage  in  concerted 
activities,  there  has  been  inserted  the  langiiage  "and  shall  also 
have  tho  right  to  refrain  from  any  and  all  of  such  activities 
•  ♦  ♦."  It  is  contended  that  the  inclusion  of  the  new  language 
destroyn  collective  bargaining  and  legalizes  the  device  of  the 
yellow-dog  contract.  There  is  similar  language  in  the  Norris- 
LaGuardia  Act,  a  statute  outlawing  the  yellow-dog  contract. 
Moreover,  the  Board  itself  has  held  that  a  right  to  refrain  from 
the  exercise  of  the  rights  guaranteed  in  section  7  was  always 
implicit  in  the  Wagner  Act.  (See  Pittsburgh  Plate  Glass  Co., 
66  NLRB  1083.)  The  new  language  therefore,  merely  makes 
mandatory  an  interpretation  which  the  Board  itself  had  al- 
ready arrived  at  administratively.  The  reason  for  its  inclusion 
was  that  similar  language  had  appeared  in  the  House  bill  and 
since  section  8(b)  (1)  of  the  Senate  bill,  which  was  retained  by 
the  conferees,  made  it  an  unfair  labor  practice  for  labor  organi- 
zations to  restrain  or  coerce  employees  in  the  rights  guaran- 
teed them  in  section  7,  the  House  conferees  insisted  that  there 
be  express  language  in  section  7  which  would  make  the  prohibi- 
tion contained  in  section  8(b)  (1)  apply  to  coercive  acts  of 
unions  against  employees  who  did  not  wish  to  join  or  did  not 
care  to  participate  in  a  strike  or  a  picket  line.  [Leg.  Hist. 
1623.] 
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the  last  sentence  of  the  House  Manager's  explanation  in- 
cludes the  following  concluding  phrase:  "since  obviously 
persons  who  engage  in  or  support  unfair  labor  practices 
will  not  enjoy  immunity  under  the  act."  H.  Conf.  Rep. 
No.  510,  80th  Cong.,  1st  Sess.,  39-40;  Leg.  Hist.  543-544. 
And  the  House  Managers  described  §  8(b)  (1)  as  follows: 

Under  the  new  section  8(b)  of  the  Senate  amend- 
ment, the  following  unfair  labor  practices  on  the 
part  of  labor  organizations  and  their  agents  were  de- 
fined: 

(1)  To  restrain  or  coerce  employees  in  the 
exercise  of  rights  guaranteed  in  section  7,  or  to 
restrain  or  coerce  an  employer  in  the  selection 
of  his  representatives  for  collective  bargaining 
or  the  adjustment  of  grievances.  This  provision 
of  the  Senate  amendment  in  its  general  terms 
covered  all  of  the  activities  which  were  pro- 
scribed in  section  12(a)  (1)  of  the  House  hill  as 
unlawful  concerted  activities  and  some  of  the 
activities  which  were  proscribed  in  the  other 
paragraphs  of  section  12(a).  While  these  re- 
straining and  coercive  activities  did  not  have  the 
same  treatment  under  the  Senate  amendment  as 
under  the  corresponding  provisions  of  the  House 
bill,  participation  in  them,  as  explained  in  the 
disciission  of  section  7,  is  not  a  protected  ax;tivity 
under  the  act.  Under  the  House  bill,  these  ac- 
tivities could  be  enjoined  upon  suit  by  a  private 
employer,  specific  provision  was  made  for  suits 
for  damages  on  the  part  of  any  person  injured 
thereby,  and  employees  participating  therein 
were  subject  to  deprivation  of  their  rights  under 
the  act.  The  conference  agreement,  while  adopt- 
ing section  8(b)  (1)  of  the  Senate  amendment, 
does  not  by  specific  terms  contain  any  of  these 
sanctions,  but  an  employee  who  is  discharged 
for  participating  in  them  will  not,  as  explained 
in  the  discussion  of  section  7,  be  entitled  to  re- 
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instatement.     [H.  Conf.  Rep.  No.  510,  42-43; 
Leg.  Hist.  546-547.]  " 

It  bears  emphasis  that  each  of  the  foregoing  explanations 
of  the  effect  of  adding  a  "right  to  refrain"  to  §  7  and 
the  §  8(b)  (1)  (A)  union  unfair  labor  practice  to  the  Act, 
like  the  House  Report's  explanation  of  the  addition  of 
that  right  to  §  7(a)  of  the  House  Bill  {see  p.  25  supra), 
claims  only  that  the  purpose  is  to  narrow  the  Board's  au- 
thority to  bring  coercive  or  otherwise  unlawful  activity 
within  the  protections  of  the  Act;  there  is  not  even  a 
suggestion  of  a  purpose  to  regulate  the  relationship  be- 
tween unions  and  their  members. 

Finally,  while  the  House  Managers*  statement  never 
mentions  §  7(b)  of  the  House  Bill  and  the  determination 
not  to  include  that  provision  in  the  Conference  Bill,  the 
fate  of  §  8(c)  of  the  House  Bill  is  acknowledged: 

Section  8(c)  of  the  House  biU  contained  detailed 
provisions  dealing  with  the  relations  of  labor  or- 
ganizations with  their  members.  One  of  the  more 
important  provisions  of  this  section — that  limiting 
the  initiation  fees  which  a  labor  organization  may 
impose  where  a  permitted  union  shop  or  mainte- 
nance of  membership  agreement  is  in  effect — is  in- 
cluded in  the  conference  agreement  (sec.  8(b)(5)) 


1'*  In  explaining  the  decision  not  to  include  §  12  of  the  House  Bill 
in  the  Conference  Bill,  the  House  Managers  returned  to  the  same 
theme : 

Many  of  the  matters  covered  in  section  12  of  the  House  bill 
are  also  covered  in  the  conference  agreement  in  different  form, 
as  has  been  pointed  out  above  in  the  discussion  of  section  7 
and  section  8(b)(1)  of  the  conference  agreement.  Under 
existing  principles  of  law  developed  by  the  courts  and  recently 
applied  by  the  Board,  employees  who  engage  in  violence,  mass 
picketing,  unfair  labor  practices,  contract  violations,  or  other 
improper  conduct,  or  who  force  the  employer  to  violate  the 
law,  do  not  have  any  immunity  under  the  act  and  are  subject 
to  discharge  without  right  of  reinstatement.  The  right  of  the 
employer  to  discharge  an  employee  for  any  such  reason  is 
protected  in  specific  terms  in  section  10(c).  [H.  Conf.  Rep.  No. 
510,  59;  Leg.  Hist.  663.] 
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and  has  already  been  discussed.  The  other  parts  of 
this  subsection  are  omitted  from  the  conference  agree- 
ment as  unfair  labor  practices,  but  section  9(f)  (6) 
of  the  conference  agreement  requires  labor  organiza- 
tions to  make  periodic  reports  with  respect  to  many 
of  these  matters  as  a  condition  of  certification  and 
other  benefits  under  the  act.  [H.  Conf.  Rep.  510,  46; 
Leg.  Hist.  550;  emphasis  added.] 

In  sum,  there  is  not  a  word  in  the  explanations  of  the 
Conference  Bill  claiming  any  of  the  following: 

•  That  the  addition  of  the  "right  to  refrain"  to  §  7, 
taken  separately  and/or  in  conjunction  with  the  inclu- 
sion of  §8(b)(l)(A)  and  its  proviso  in  the  Act,  is  in- 
tended to  grant  the  Board  the  authority — expressly 
granted  in  §§7(b),  8(c)(1)  &  8(c)(4)  of  the  House 
Bill  none  of  which  were  included  in  the  Conference  Bill — 
to  make  union  rules  restricting  resignation  from  member- 
ship an  unfair  labor  practice. 

•  That  the  addition  of  the  "right  to  refrain"  to  §  7  in 
conjunction  with  the  prohibition  of  §  8(b)  (1)  (A)  is  in- 
tended to  limit  or  to  override  the  §  8(b)  (1)  (A)  proviso's 
protection  of  union  rules  "with  respect  to  the  *  *  *  re- 
tention of  membership". 

•  That  the  addition  of  the  "right  to  refrain"  to  §  7  is 
intended  to  grant  union  members  a  right  to  resign  at  will 
in  contravention  of  the  union's  rules  limiting  resignation. 

6.  Given  the  foregoing  legislative  history,  the  govern- 
ing precedent  is  Labor  Board  v.  Drivers  Local  Union, 
362  U.S.  274,  where  this  Court  rejected  an  earlier  Board 
attempt  to  read  into  §8(b)(l)(A)  a  union  unfair  labor 
practice  stated  in  the  House  Bill  that  the  1947  Congress 
did  not  choose  to  enact  into  law : 

Plainly  •  *  •  the  [union's]  conduct  in  the  instant 
case  would  have  been  prohibited  if  the  House  bill 
had  become  law. 

But  the  House  conferees  abandoned  the  House  bill 
in  conference  and  accepted  the  Senate  proposal.  •  *  • 


53-708   99-49 


1526 


This  history  makes  pertinent  what  the  Court  said 
in  Local  1976,  United  Brotherhood  of  Carpenters  v. 
Labor  Board,  357  U.S.  93,  99-100:  "It  is  relevant  to 
recall  that  the  Taft-Hartley  Act  was,  to  a  marked 
degree,  the  result  of  conflict  and  compromise  be- 
tween strong  contending  forces  and  deeply  held 
views  on  the  role  of  organized  labor  in  the  free  eco- 
nomic life  of  the  Nation  •  •  •.  This  is  relevant  in 
that  it  counsels  wariness  in  flnding  by  construction 
a  broad  policy  ...  as  such  when,  from  the  words 
of  the  statute  itself,  it  is  clear  that  those  interested 
in  just  such  a  condemnation  were  unable  to  secure 
its  embodiment  in  enacted  law."  [362  U.S.  at  289- 
290.] 

And  the  express  protection  for  union  membership  rules 
stated  in  §  8(b)  (1)  (A)*s  proviso  together  with  the  legisla- 
tive history  we  have  outlined  unequivocally  demonstrates 
that  the  Board's  major  premise  for  its  conclusion  that 
§8(b)(l)fA)  is  a  grant  of  authority  to  invalidate  all 
union  restrictions  on  resignation  from  membership  is 
wrong.  The  essence  of  the  Board's  rationale  as  most 
recently  restated  is : 

[Rjestrictions  on  resignations  impair  the  funda- 
mental policies  found  in  the  express  language  and 
consistent  interpretation  of  Section  7.  That  section 
expressly  grants  employees  "the  right  to  refrain 
from  any  or  all"  protected  concerted  activities. 
This  statutory  right  encompasses  not  only  the  right 
to  refrain  from  strikes,  but  also  the  right  to  resign 
union  membership.  [Neufeld  Porsche-Audi,  270 
NLRB  No.  209,  SI.  Op.  10;  emphasis  added.] 

The  short  but  complete  answer  is  that  neither  §  7,  nor 
any  other  provision  of  the  NLRA  as  amended  by  the 
LMRA,  "encompass  []  *  •  •  "the  right  to  resign  union 
membership."  The  1947  Congress  rejected  §§7(b), 
8(c)  (1)  &  8(c)  (4)  of  the  House  Bill  which  did  encom- 
pass that  right  and  chose  instead  to  enact  the  proviso  to 
§8(b)(l)(A)  so  as  "not  [to]  impair  the  right  of  a  labor 


1527 


34 


organization  to  prescribe  its  own  rules  with  respect  to 
the  acquisition  or  retention  of  membership."  '^ 

7.  In  Textile  Workers,  and  again  in  Machinists,  the 
Court  held  that  "Where  a  member  lawfully  resigns  from 
a  union  and  thereafter  engages  in  conduct  which  the 
union  rule  proscribes,  the  union  commits  an  unfair  labor 
practice  when  it  seeks  enforcement  of  fines  for  that  con- 
duct." See  Machinists,  412  U.S.  at  87,  quoting  Textile 
Workers,  409  at  217.  In  those  cases,  the  Court  looked  to 
the  "law  which  normally  is  reflected  in  our  free  institu- 
tions" and  that  defines  the  "right  of  the  individual  *  *  * 
to  resign  from  associations"  to  determine  whether  a 
union  member  has  "lawfully  resign  [ed]  from  membership 
where  the  union's  "constitution  and  bylaws  are  silent  on 
the  subject  of  voluntary  resignation."  Ma4)hinists,  412 
U.S.  at  88. 

As  the  Court  stated  in  Machinists,  under  that  body  of 
law,  in  that  circumstance,  "members  [are]  free  to  resign 
at  will."  412  U.S.  at  87-88.  See  also  7  C.J.S.,  Associa- 
tions, §  24  ("[I]n  the  absence  of  any  statute  or  rule  of 
the  association  to  the  contrary,  a  member  may  resign  or 
withdraw  from  the  society  at  his  pleasure") ;  Communi- 
cation Workers  v.  NLRB,  215  F.2d  835,  838  (2d  Cir. 
1954)  ("Concededly  the  Union  Constitution  and  bylaws 
are  absolutely  silent  as  to  whether  a  member  can  volun- 


*'The  Neufeld  Porsche-Audi  Board's  discussion  of  the  "funda- 
mental policies"  of  the  Act  rests  on  the  supposition  that  Scofield  v. 
NLRB,  394  U.S.  423  states  the  "appropriate  test  to  evaluate  the 
lawfulness"  of  union  resignation  rules.  270  NLRB  No.  209,  SI.  Op. 
9.  Scofield  states  that  to  be  valid  under  §  8(b)  (1)  (A)  union  rules 
that  address  the  substance  of  what  union  members  m/iy  do  without 
being  subject  to  union  discipline,  must  inter  alia,  "impair [1  no 
policy  Congress  has  embodied  in  the  labor  laws."  394  U.S.  at  430. 
It  is  our  view  that  the  Scofield  test  does  not  apply  to  a  rule  that 
does  no  more  than  state  how  and  at  what  times  an  individual  may 
become  a  member  or  how  and  at  what  times  an  individual  may 
resign  membership.  We  do  not  develop  this  point  more  fully  because 
as  shown  in  the  text,  union  resignation  rules  do  not  in  any  event 
impair  any  policy  that  Congress  has  embodied  in  the  labor  laws. 
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tarily  resign.  Hence  we  think  that  the  common  law  doc- 
trine on  withdrawal  from  voluntary  association  is  ap- 
posite. Under  that  doctrine,  a  member  of  a  voluntary 
association  is  free  to  resign  at  will,  subject  of  course  to 
any  financial  obligations  due  and  owing  the  associa- 
tion.");  Braddom  v.  Three  Point  Coal  Corp.,  288  Ky. 
734,  157  S.W.2d  349,  352  (1941)  (adopting  C.J.S.  state- 
ment and  noting  that  the  union's  bylaws  and  charter  did 
not  prescribe  either  the  duration  of  membership  or  the 
method  of  termination) ;  WaU  v.  Bureau  of  Lathing  & 
Plaster,  117  So.2d  767,  771  (Fla.  1960)  ("[W]here  there 
is  no  provision  for  resignation,  the  general  right  of  a 
member  of  a  voluntary  association  to  withdraw  there- 
from at  any  time,  and  have  his  resignation  effective  im- 
mediately, must  prevail."). 

Since,  as  we  have  shown,  the  §  8(b)(1)  (A)  proviso 
preserves  intact  "the  right  of  a  labor  organization  to  pre- 
scribe its  own  rules  with  respect  to  the  ♦  *  ♦  retention 
of  membership,"  the  inquiry  in  this  case  reduces  to  that 
undertaken  in  Textile  Workers  and  Machinists:  whether 
under  the  common  law  of  associations  the  resignations 
here  were  lawful.  And,  under  that  body  of  law,  where 
there  is  a  "contractual  restriction  on  a  member's  right  to 
resign"  {Machinists,  412  U.S.  at  88),  the  rule  is  as 
follows : 

An  affiliation  with  an  association  ordinarily  i 
viewed  as  constituting  an  implied  agreement  to 
bound  by  its  constitution  and  bylaws.  •  •  •  A 
member,  by  becoming  such,  subjects  himself,  within 
legal  limits,  to  the  power  of  the  association  to  make 
and  administer  its  own  rules,  and  accordingly,  is 
subject  to  the  regulations  governing  membership  and 
the  rights  of  the  members,  as  set  forth  in  its  char- 
ter, constitution  and  bylaws.  •  •  •  Where  the  rules 
of  an  association  provide  for  the  withdrawal  of 
members,  there  can  be  no  withdrawal  except  in  the 
munner  and  on  the  conditions  prescribed.  [7  C.J.S. 
Associations,  §§6,  19,  22;  emphasis  added;  footnotes 
omitted.] 
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See  also  6  Am.  Jur.  2d  Associations  and  Clubs,  §  26; 
Colonial  Country  Club  v.  Richmond,  140  So.  86  (La. 
1932)  (when  resignation  must  be  delivered  to  secretary 
of  club  by  January  1  to  be  effective,  delivery  to  the  club's 
"golf  professional"  insufficient) ;  Boston  Club  v.  Potter, 
212  Mass.  22,  98  N.E.  614,  615  (1912)  (resignation  not 
permitted  while  back  dues  continue  to  be  owing) ;  Ewald 
V.  Medical  Society,  70  Misc.  615,  128  N.Y.S.  886,  888, 
891  (N.Y.App.  1911)  (upholding  enforcement  of  provi- 
sion in  county  medical  society's  bylaws  that  "[n]o 
resignation  shall  be  accepted  from  a  member  [who 
is]  *  •  *under  [ethical]  charges,"  in  part  because  "any 
discreditable  act  of  a  member  in  his  professional  rela- 
tions tends  to  discredit  the  [entire  medical]  society") ; 
Associated  Press  v.  Emmett,  45  F.  Supp.  907,  919,  921, 
923  (S.D.  Cal.  1924)  (upholding  enforcement  of  provi- 
sion in  wire  service's  bylaws  stating  that  members  of 
wire  service  may  resign  from  membership  only  upon  two 
years'  notice  or  consent  of  the  Board  of  Directors,  which- 
ever comes  sooner.)  Compare  Haynes  v.  AnnandaXe  Golf 
Club,  4  Cal.  2d  28,  47  P.2d  470  (1938)  (bylaws  provid- 
ing without  more  that  resignations  must  be  "accepted" 
to  be  effective  are  unenforceable) . 

The  earliest  American  case  in  point  we  have  found  is 
Troy  Iron  and  Nail  Factory  v.  Coming,  45  Barb.  231 
(N.Y.  1864).  In  Troy  Iron,  an  association  of  landown- 
ers, formed  to  improve  the  quality  and  flow  of  a  stream 
running  through  its  members'  property,  sued  a  member 
who  had  attempted  to  resign  and  had  refused  to  pay  his 
dues  because  he  had  concluded  that  his  membership  bene- 
fits were  not  commensurate  with  his  dues  payments.  The 
Court  entered  judgment  for  the  association,  approving 
the  association's  rule  that  no  member  may  resign  so  long 
as  he  continues  to  own  or  occupy  land  that  would  be 
benefitted  by  improvements  in  the  flow  of  the  stream: 

It  would  be  impossible,  as  a  condition  of  withdrawal, 
to  deprive  them  entirely  of  the  use  of  the  water 
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power  which  had  been  largely  increased  and  fur- 
nished them  by  the  improvement  made  by  the  asso- 
ciation, and  utterly  impracticable  to  restore  the  par- 
ties to  the  same  equitable  footing  which  they  rela- 
tively occupied  before  the  improvements  were  made 
by  the  association.    [45  Barb.,  at  255-256.] 

A  more  recent  decision  to  the  same  effect  is  Leon  v. 
Chrysler  Motors  Corp.,  350  F.  Supp.  877  (D.N.J.  1973), 
afd  mem.,  474  F.2d  1340  (3rd  Cir.  1974),  which  held 
that  automobile  dealers  who  join  other  dealers  in  a  mu- 
tual advertising  association  are  bound  by  a  clause  in 
their  membership  agreement  providing  that  no  dealer 
may  withdraw  from  membership  except  with  the  consent 
of  a  majority  of  the  association's  members: 

[T]he  promise  of  each  [dealer]  to  join  was  an  in- 
centive for  all  to  assent  to  mutual  cooperation.  In- 
deed, it  was  a  powerful  incentive,  as  any  nonasso- 
ciating  dealer  would  reap  the  harvest  of  the  Associa- 
tion's labor  without  shouldering  his  fair  share  of  the 
costs.  The  same  would  be  equally  true  of  those  who 
joined  but  later  seceded.  To  prevent  a  potential 
flood  tide  of  withdrawals,  the  Associations  adopted 
[the  majority  approval  requirement].  •  •  •  That 
obligation  may  not  now  be  dishonored  simply  be- 
cause plaintiffs  have  become  convinced  they  made  a 
poor  bargain.    [350  F.  Supp.  at  886,  888.]  " 

These  cases,  and  others  like  them,  establish  that  an 
association  may  place  restrictions  on  its  members'  right 
to  resign  where  such  restrictions  are  designed  to  further 


^'  See  also  Kingston  Dodge  Inc.  v.  Chrysler  Corp.,  449  F.  Supp. 
52  (M.D.  Pa.  1978),  another  mutual  advertising  case,  where  the 
court  similarly  held  an  automobile  dealer  bound  by  his  agreement 
not  to  resign  from  the  association  unless  the  majority  consented  to 
such  withdrawal.  ("[T]o  permit  a  member  to  withdraw  against 
his  solemn  promise,  which  incidentally  was  the  bargained  for  con- 
sideration, would  not  only  harm  the  remaining  members  but  would 
enable  the  withdrawing  member  to  still  reap  the  benefits  of  the 
association's  mass  advertising."   449  F.  Supp.  at  65.) 
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a  basic  purpose  for  which  the  association  was  formed. 
The  Union's  resignation  rule  is,  of  course,  precisely  that 
type  of  restriction.  See  Allis-ChaJmers,  388  U.S.  at  181- 
182.*''  The  Pattern  Makers  promulgated  that  rule  to  pro- 
tect the  common  interest  of  maintaining  a  united  front 
during  the  most  critical  time  a  union  faces — an  economic 
strike.  Each  member  joined  the  Unions,  or  retained  his 
membership  when  free  to  resign,  with  the  understanding 
that  he  was  agreeing  not  to  resign  during  a  strike  or 
when  a  strike  appeared  imminent,  and  with  the  further 
understanding  that  other  members  were  agreeing  to  be 
similarly  bound. 

In  the  context  of  this  strong  interest  in  group  solidar- 
ity, the  result  under  the  established  common  law  prin- 
ciples is  clear:  While  no  employee  in  the  bargaining  unit 
is  required  to  join  the  union  in  the  first  place,  once  he  joins 
and  begins  receiving  the  benefits  of  union  membership, 
the  fundamental  law  of  associations  dictates  that  he  may 
be  bound  by  a  union  resignation  rule  of  the  kind  at  issue 
here,  to  which  he  agreed  and  from  which  all  members 
mutually  benefit,  requiring  him  to  continue  his  member- 
ship when  the  union  is  in  greatest  need  of  solidarity. 


"  The  Court  said  there: 

National  Labor  policy  has  been  built  on  the  premise  that  by 
pooling  their  economic  strength  and  acting  through  a  labor 
organization  freely  chosen  by  the  majority,  the  employees  of  an 
appropriate  unit  have  the  most  effective  means  of  bargaining 
for  improvements  in  wages,  hours,  and  working  conditions. 
♦         ♦         ♦         • 

Integral  to  the  federal  labor  policy  has  been  the  power  in  the 
chosen  union  to  protect  against  erosion  [of]  its  status  under 
that  policy  through  reasonable  discipline  of  members  who 
violate  rules  and  regulations  governing  membership.  That 
power  is  particularly  vital  when  the  members  engage  in  strikes. 
The  economic  strike  against  the  employer  is  the  ultimate 
weapon  in  labor's  arsenal  for  achieving  agreement  upon  its 
terms,  and  "[t]he  power  to  fine  or  expel  strikebreakers  is  essen- 
tial if  the  union  is  to  be  an  effective  bargaining  agent  .  .  .  ." 
[388  U.S.  at  180-181 ;  emphasis  added.] 
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CONCLUSION 

For    the    above-stated    reasons,    the    judgment    below 


should  be  reversed. 


Respectfully  submitted, 


Of  Counsel: 
George  Kaufmann 

2101  L  Street,  N.W. 

Washington,  D.C.  20037 


William  B.  Peer 
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Marsha  S.  Behzon 

Michael  Rubin 
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Laurence  Gold 
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(Counsel  of  Record) 
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INTRODUCTION  AND  STATEMENT  OP  FACTS 
'nirough  groM  and  diaerlminatoty  manlpuUtien  of  union  olaetien  resulu  in 
disreeard  of  the  union  conatitution  and  in  direct  violation  of  Titlai  I  and  V  of  the 
Labor  Management  Reporting  and  Dlieloaure  Aet  of  19S9,  ("LMRDA"}  defendants 
have  Installed  thcmeelvee  in  offloo  aa  the  Executive  Council  of  the  International 
TypoKraphieal  Union  ("ITU").  On  the  purported  bails  that  endorsements  by  tome 
local  union  officers  of  presidential  candidate  Robert  S.  McMichen  were  made  in 
violation  of  federal  law,  they  have  perpetuated  in  office  defeated  former  president 
Joseph  Bingel,  who  not  only  received  identical  endorsements  but  also  made  illegal 
use  of  ITU  funds,  facilities  and  employees  in  support  of  his  own  candidacy  and  that 
of  allied  candidates  for  Executive  Council  office.  Defendants  have,  at  the  same 
time,  refused  to  act  on  challenges  to  the  elections  for  ether  Executive  Council 
positions  that  are  based  on  precisely  the  same  conduct  relied  on  to  Justify  disregard 
of  the  presidential  election  results. 

In  further  disregard  of  the  will  of  the  majority  of  the  union  membership,  who 
voted  for  Presidentelect  McMichen  and  the  contrary  policy  towards  merger  which 
he  represent^  the  illegally  constituted  Executive  Council,  led  by  defendant  Bingel, 
has  now  completed  a  "merger/affllictlon"  agreement  with  the  International  Broth- 
erhood of  Teamsters  ("Teamstera'9  and  ia  making  massive  npenditurea  of  ITU 
resource*  te  promote  that  agreement^  They  have  done  ao  while  refusing  to 
negotiate  in  good  faith  with  an  AFL-CIO  affiliate,  the  Graphics  Communioatlons 
International  Union  CGCIU"),  which  is  ready  and  willing  to  explore  merger  possibil- 


-  Much  of  that  promotion  la  being  and  has  been  eonduoted  by  ITU  Representa- 
tives, employees  of  the  ITU,  who  are  appointed  by  and  are  under  the  direct 
supervision  and  control  of  the  ITU  PresldenL  See  Karris  Declaration,  Exhibit  A, 
ITU  Boole  of  Laws  [hereinafter  'ITU  Book  of  LawsTT Bylaws  Article  X,  Section  1. 
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iti«fc  If  ratified  in  •  membarahip  rtferendum  vote  teheduled  for  Miy  16,  1984,  the 
agreement  with  the  Teamitars  will  Irrevocably  alter  the  vaiy  foundationa  of  the 
rm,  terminating  its  lone-time  statu*  as  an  independent  union  associated  with  the 
APL-CIO  and  transforming  It  into  a  subordinate  division  of  the  Teamsters  urtder 
the  complete  control  of  the  Teamsters'  leadership^' 

If  defendants  are  allowed  to  proceed,  ITU  members  will  be  forced  to  consider 
this  drastic  step,  heavily  promoted  by  the  ilXegally  constituted  Executive  Council, 
without  ever  knowing  what  alternatives  for  true  merger  with  an  AFL-CIO  affiliate 
could  be  negotiated  by  legitimately  elected  leadership  exploring  that  possibility  in 
good  faith.  Therefore,  in  order  to  prevent  defendants  from  further  and  irremedi- 
ably violating  plaintiffs'  and  other  union  members'  rights  to  democratic  governance 
of  their  union,  this  court  should,  while  plaintiffs'  claim*  are  adjudicated  on  the 
merits,  enjoin  defendants  from  perpetuating  defeated  incumbent  Bingel  In  office 
and  from  taking  the  irrevocable  step  of  holding  the  May  16  referendum  vote. 

1.       The  1983  ITU  Election  Campaign. 

The  single,  overriding  iasue  in  the  recently  completed  ITU  elections  was 
the  differing  policies  of  the  presidential  eandidstes  towards  merger  with  another 
international  union.^^     bieumbent   President  Bingel  favored   immediate  and  ex- 


-  Thoi«h  labeled  a  "merger/affiliation"  the  proposed  agreement  is  in  reality  a 
takeover  by  the  Teamsters  of  the  ITU,  which  would  become  a  subordinate  "trade 
division"  subjeist  to  the  complete  control  of  the  Teamsters  leadership.  Sec  pages 
11-13,  Infra.  AFL-CIO  President  Lane  Klrklond  has  made  it  clear  that  any 
affiliatioiTof  the  ITU  with  the  Teamsters  would  compel  the  immediate  separation 
of  the  ITU  from  the  AFL-CIO.  See  Harris  Declaration,  Exhibit  G  (October  6,  1983 
AFL-CIO  Statement}.  TTie  Teamsters  were  expelled  from  membership  In  the  AFL- 
CIO  in  19S7  because  of  corrupt  practieeb 

-'  The  rru,  the  nation's  oldest  labor  organisation,  has  a  uniquely  democratic 
tradition  of  competition  for  leadership  between  two  political  parties  —  the  Pro- 
gressives and  the  Independent*.  Candidates  for  office  in  the  1983  elections  were 
not,  however,  divided  along  traditional  party  lines.     Incumbent  President  Bingel 
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eluiivt  negotitUoni  with  the  T«amit«r«.  His  opponent,  Vice  President  Robert  8. 
McMiehen,  favored  flrit  pursuing  nefotittioni  aimed  at  merger  with  another  AFL- 
CIO  union,  in  particular,  the  Graphic  Communtoations  International  Union 
("GCIU"). 

Incumbent  Blngel'a  open  lupport  for  an  agreement  with  the  Teamsteri  began 
at  the  August  1983  ITU  Convention  in  San  Franeiaeo.  Without  consulting  First  Vice 
President  McMiehen,  Bingel  invited  Teamsters'  President  Jackie  A-esser  to  address 
the  Convention.  McMiehen  Declaration,  19.1'  Presser  told  the  ITU  delegates  that 
he  "wanted  to  make  [them]  part  of  the  Teamster  family"  and  distributed  literature 
extolling  the  benefits  of  merger  with  the  Teamsters  Harris  Declaration,  Exhibit  B 
[hereinafter  "1983  ITU  Convention  Proceedingsl ,  at  2ae-25c;  McMiehen  Deelara- 
tion,  1 10.  In  obvious  reference  to  the  ITU  election  of  offlcers  to  be  held  in  Novem- 
ber of  1983  and  to  the  candidacy  of  incumbent  Bingel,  whose  support  for  a  merger 
with  the  Teamster  would  become  increasingly  obvious  thereafter,  an  August  8, 
1983  letter  from  Rresser,  distributed  to  the  ITU  delegates  at  the  Convention,  urged 


(Footnote  continuedJ 

headed  e  slate  of  n-ogressive  Party  candidates  which  includedi  for  Vice  Presiden- 
tial positions  B  and  C,  respectively,  incumbent  Robert  J.  Wartinger  and  Alien  J. 
Heritage;  for  Vice  Residential  position  A,  Raymond  Brown;  for  Secretary-Treas- 
urer, Robert  Petersen.  Incumbent  First  Vice  President  McMiehen,  though  himself  a 
member  of  the  Regressive  party,  opposed  Incumbent  Bingel  for  President  in  the 
1983  elections  because  of  their  split  over  what  the  union's  policy  towards  merger 
should  be.  The  other  candidates  for  international  office  opposing  the  Bingel  slate 
were:  for  Viee  President,  position  A,  William  Boarman;  for  Vice  President,  Position 
B,  Billy  Joe  Austin;  for  Secretary-Treasurer,  incumbent  Thomas  W.  Kopeek.  See 
McMiehen  Declaration,  1 1 3-5. 

^  On  the  agenda  of  the  Convention  was  a  proposed  merger  agreement  with  the 
Newspaper  Guild  ("the  Guild"),  which,  had  it  been  epproved  by  a  vote  of  the  Con- 
vention, would  have  been  submitted  to  ITU  members  for  a  referendum  vote.  Presi- 
dent Bingel  scheduled  Teamsters  President  Pressor's  speech  on  the  second  day  of 
the  Convention,  prior  to  the  scheduled  consideration  of  the  Guild  merger.  The 
Guild  merger  proposal  was  voted  down  by  the  Convention. 
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thani  to  "think  about  what  the  Teanntari  can  offer,  before  you  mak»  a  final  deei- 
aion  on  the  ballot  youll  oait  this  falL"  MeMiehen  Declaration,  1 10. 

Without  any  authoriaation  from  the  Convention  and  over  the  proteata  of  Vice 
President  McMichan,  Bin^el  proceeded  after  the  Convention  and  during  the  ensuing 
eleotion  campaign  actively  to  pursue  a  merger  agreement  with  the  Teamsters.  Hu- 
merous  meetings  were  held  with  Teamsters  offletals,-  and  Bingel  directed  ITU  at- 
torney Ronald  Rosenber^g  to  negotiate  a  merger  document  with  Teamsters'  counsel 
McMichan  Declaration  1 19;  MeMiehen  Declaration,  Exhibit  A  [hereinafter  "Me- 
Miehen Exhibit  A1,  Attachment  2  (October  13,  19S3,  Executive  Council  Docu- 
raentj.  On  October  II,  1983,  Bingel,  along  with  forty  members  of  the  ITU  suff, 
including  officers  and  representatives  from  around  the  country,  toured  Teamsters 
headquarters  In  Washington  and  met  with  Teamsters  President  Presser  and  other 
Teamsters  officials.   MeMiehen  Declaration,  12C. 

On  October  10,  1983,  little  more  than  a  month  before  the  elections,  incum- 
bent President  Bingel  sent  to  all  ITU  members  a  letter  discussing  the  prospects  of 
merger  with  the  Teamsters.  MeMiehen  Exhibit  A,  Attaehment  2.  On  October  13, 
1BS3,  the  rrU  Review,  the  union's  offloial  weekly  newspaper,  dedleatsd  its  first 
three  pages  to  an  article  on  merger  with  the  Teamsters  That  article  di^layed  a 
picture  of  Bingel  meeting  with  Teamsters  President  Fteaser  while-  touring 
Teamsten  headquarters  in  Washington,  and  reprinted  the  Bingel  letter  mailed  three 
days  earlier.  MeMiehen  Exhibit  A,  Attaehment  2. 

During  the  reelection  campaign,  Teamsters  President  Presser  continued  his 


-  First  Vice  President  MeMiehen,  a  member  of  the  Executive  Council,  was  ex- 
cluded from  marv  of  the  meetings  concerning  merger.  MeMiehen  Declaration  1 13. 
In  this  and  other  ways  defendants  eonq>ired  during  the  campaign  to  exclude  Me- 
Miehen from  development  of  ITU  policy  and  to  limit  his  contact  with  other  ITU 
leaders  and  ITU  rank  and  file  members  See  MeMiehen  Declaration,  1 11-14. 
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•ttempta,  b«pin  at  the  San  Francisco  Convantion,  to  parsuada  ITU  members  to 
support  an  agreement  with  the  Teamsters.  Ha  made  it  clear  that  such  support 
meant  suppport  for  Bingel's  reelection  campaign.  Presser  wrote  a  letter,  published 
by  the  San  PranciBCo  -  Oakland  ITU  Retirees  Club,  promotir«  his  proposal  for 
merger  of  the  ITU  Into  the  Taamstera.  See  Keasler  Declaration,  1 S  and  Exhibit  B. 
That  letter  was  subsequently  revised  to  add  specific  praising  references  to  incum- 
bent President  Bingel: 

I  was  impressed  with  the  leadership  of  your  President 
Joe  Bingel,  at  the  Convention  and  his  continuing  efforts  to 
follow  the  mandate  of  that  Convention  to  seek  a  viable 
merger.  Joe  and  I  have  had  many  discuMiens  since  the  Con- 
vention, and  both  agree  the  interests  of  the  members  must 
be  foremost  In  a^y  merger  agreement  I  look  forward  to 
working  closely  with  your  President,  Joe  Bingel,  in  making 
possible  the  affiliation  or  maimer  of  the  ITU  with  the  IBT. 

Keasler  Declaration  16  and  Exhibit  C.  Despite  the  fact  that  the  ITU  had  never 
before  used  Its  mailing  lists  to  circulate  a  document  en  behalf  of  any  other  organi- 
zations, and  in  direct  violation  of  the  ITU  Book  of  Law^i'  the  revised  letter  was 
then  mailed,  over  the  protests  of  Vie*  President  McMichen,  to  all  retired  ITU 
members  at  Teamsters'  expense.  Id.  Retirees  are  voting  members  of  the  ITU  and 
compromise  approximately  45  percent  of  the  eleotormte.-' 

In  response  to  Incumbent  President  Bingel's  promotion  of  merger  with  the 
Taamstera,  and  his  failure  to  pursue  merger  within  the  AFL-CIO,  a  number  of  local 
union  effieera  took  positions  on  the  merger  issue  in  the  officer  columns  of  their 


-  The  ITU  Book  of  Laws  provides:  'Vo  political  group  or  party  may  be  financed 
by  other  than  membere  of  the  union.  . . .  Aeeeptanoe  of  money  or  Indirect 
financial  help  of  any  kind  for  political  purposes  from  other  than  members  of  the 
unioi  is  prohibited  both  as  to  candidates  and  others  acting  in  their  behalf  or 
working  for  their  election."  ITU  Book  of  Laws  Bylaws  Article  XI,  Section  Kc). 

^  Retirees  would,  however,  lose  their  right  to  vote  under  the  proposed  agree- 
ment with  the  Teamsters 
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r«gul«rly  publiahad  loetl  union  publicatJoni  and  endoried  Int«mation«l  officer  can- 
didate! baaad  on  thoae  paaltione.-^  Some  local  union  offleera  endorsed  Bir«el  and 
other  Progresaive  Party  candidates  and  voiced  aupport  for  a  mereer  with  the  Team- 
iteM.  For  example,  Preaident  W.  Edward  Cox  of  San  Francisco  -  OaJtland  Mailers 
Local  Ko.  18  wrote,  in  the  November  11,  1983  edition  of  the  newsletter  financed  by 
his  local  union* 

Your  cooperation  in  voting  for  the  above  mentioned  candi- 
date win  in  my  opinion  bring  about  a  speedy  and  successful 
merger  with  the  International  Brotherhood  of  Teamsters 
under  the  leadership  of  JOB  BINGLB 

VOTE   BWGLB,    HERITAGE,   BROWK,    WARTINGER, 
PETERSEN  on  November  16,  1983. 

McMichen  Declaration,  Exhibit  C  thereinafter  "MeMichen  Exhibit  CI. 

Other  local  union  officers  opposed  Blngel's  policy  of  immediate  merger  into 
the  Teamsters.  For  example,  Bertram  Powers,  president  of  New  York  Typogra- 
phical Union  No.  6,  wrote  in  his  column  in  the  October  1983  local  union  newtlstter: 

My  reaaons  for  supporting  McMiohen  are  that  I  believe  he 
will  bring  our  Union  into  a  merger  with  the  other  printing 
trade  uidona.  I  am  opposed  to  Resident  Joe  Blngel's 
attempt  to  make  an  end  run  around  the  newly  formed 
Graphic  Communications  International  Union  to  merge  the 
ITU  into  the  International  Brotherhood  of  Teamsters. 


-  Endorsements  by  local  union  offioers  of  candidates  for  ITU  offices  were  by  no 
means  a  new  development  during  the  1983  campaign.  Within  the  ITU^  unique  two 
party  system,  such  endorsements  have  been  a  long  tradition.  Indeed,  the  ITU  Con- 
stitution formerly  rquired  that  each  candidate  for  International  Office  receive  a 
minimum  of  fifty  endorsements  from  local  unions.  The  1983  election  was  the  first 
election  under  new  rules  which  provided  for  e  nominating  convention  in  place  of 
the  endoraement  requirement.  See  MeMichen  Declaration,  1 33. 
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Harrii  Decl«r«tIon,  Exhibit  nJ^    Th«  October  1983  edition  of  the  Typogrephieel 

Reporter,  the  monthly  newilcttcr  of  Detroit  Typcgriphicel  Union  No.  18,  printed 

letters  from  both  eendldetei,   McMiehcn  end  Bin^eL  See  McMichen  Declaration, 

Exhibit  K.    IMcMlehen'i  letter  indicated  hli  intention  to  "U gsrevively  pursue  an 

EQUITABLE  merger  with  the  Graphic  Communications  International  Union."    U. 

(page  3  of  Kewsletter).      Blngel  wrote   that   "there   can   and   wiU  be   only   one 

substantive  merger  discussion  at  the  present  time,  and  the  discussion  will  be  with 

the  IBT  [the  Teamster^."    Id.  (page  4  of  Newsletter).     William  J.  Croteau,  the 

President  of  the  Detroit  local,  endorsed  McMiehen  in  his  column: 

For  ITU  President  -  I  will  support  and  recommend  Bob 
McMichen  ...  He  is  a  strong  leader  end  one  who  will  fight 
for  his  programs  to  turn  this  Union  around.  One  such 
program  includes  merger  with  the  220,000  -  member  GCIU. 

U.  (Page  2  of  Newiletter). 

2.       The  Election  Results  and  the  Actions  of  the  Canvassing  Board 

The  Canvassing  Board  met  on  November  30,  1983  to  tabulate  the  results  of 
the  November  16,  election.  It  announced  the  following  official  tabulation  of  votes 
for  international  offioesi 

President 


Vice  President 
Vice  President 


Bingel,  Joe 
McMichen,  Bob 

21.93S 
26,855 

Heritage.  Allan  J. 

33,449 

Wartinger,  Robert  L. 
Austin.  BiUy  J. 

25,345 
19,993 

^      Powers  also  wrote  a  letter  to  Local  6  members  on  his  personal  stationary, 
which  stated: 

Binge],  while  pretending  to  be  open  to  merger  with  our  fel- 
low printing  trade  workers  in  the  Graphic  Communication 
International  Union,  aaeretly  has  the  ITU  on  a  fast  traeic  for 
merger  with  the  International  Brotherhood  of  Teamsters 
You  can  stop  Blngel's  machinations  by  throwing  him  out  of 
office. 
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Brown,  Ray 
Bocrman,  Bill 


SecreUry-Treaiurer         Petersen,  Robert  B. 
Kopeok,  Themes  W. 


2S,724 
31,844 

17,8  IS 
30.387 


See  MeMichen  Decltration,  Exhibit  F  Dierelnafter  "1983  ITU  Canvassing  Board 
Reporti,  at  1. 

The  duties  of  the  Canvassing  Board  are  strictly  limited  by  the  ITU  Constitu- 
tion and  By-Laws  to  certain  ministerial  functions  directly  associated  with  the  tabu- 
lation of  voteL  Sec  ITU  Book  of  Laws,  supra.  Bylaws,  Article  XI,  Sections  21-2S. 
26(2}.—'  The  Board,  controlled  by  active  supporters  of  incumbent  Bingel  and  the 
rest  of  the  Progressive  Party  slate,  proceeded,  nonetheless,  without  precedent,  to 
arrogate  to  itself  the  authority  to  hear  election  protests  based  on  alleged  violations 
of  federal  law. 

Despite  identical  endorsements  of  his  own  candidacy,—'  incumbent  Bingel 
challenged  the  election  of  his  opponent  MeMichen  on  the  basis  that  endorsements 
of  MeMichen  by  local  officers  in  union  financed  publications  vioUted   federal 


(Footnote  9  continued) 

Harris  Declaration,  Exhibit  L 

^  The  Constitutional  rules  governing  the  ITU  are  contained  in  what  Is  called  the 
'ITU  Book  of  Lawa."  The  Book  of  La)irs  is  divided  into  the  Constitution,  Bylaws, 
General  Laws  and  Convention  Lawfc 

^  The  rveord  showed  endorsements  for  Bingel  by  local  union  officers  in  official 
union  publications  in  each  o;  the  following  leealsi 

Bingel  Vote 


Locals 

San  Francisco  M-18 
Montreal  No.  US 
Toronto  No.  9 1 
Touls 


248 

2318 
465 

JS7S 


MeMichen  Vote 

177 

148 

278 

~SSS 


See  MeMichen  Declaration,  ExhibiU  A,  D  and  K.     Harris  Declaration,  Exhibit  C 
thereinafter  'TTU  Official  Election  Retumsl. 
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12/ 
Uw.-t'    On  that  basis,  the  Canvaastne  Board  ordared  that  the  presidential  elaction 

ba  rerun.  It  than  proceeded  —  despite  the  fact  that  Blneel,  besides  benefitli^  from 
identical  endorsemenU  (including  one  from  Edward  Cox,  himself.  Chairman  of  the 
Canvassing  Board).!!^  had  made  extensive  use  of  ITU  funds,  feeilitiea  and  employ- 
ees In  support  of  his  reelection  campaign  (See  McMiehen  Declaration  1  24-30, 
Exhibits  A  and  C)Ii'  —  to  order  that  the  defeated  incumbent  Blngel  remain  in 


12/ 

—      Bingel  claimed  that  the  endorsements  violated  section  401(^)  of  the  Labor 

Management  Reporting  and  Disclosure  Act,  29  U.S.C,  S  481(g),  which  prohibits  the 
use  of  union  funds  to  promote  candidates  in  a  union  election.  It  provides  that:  "No 
moneys  received  by  any  labor  organization  by  way  of  dues,  assessment  or  similar 
levy,  and  no  moneys  of  an  employer  shall  ba  contributed  to  promote  the  candidacy 
of  any  person  In  an  election  subject  to  the  previsions  of  this  subchapter."  That 
section  has  been  applied  exclusively  in  eases  involving  endorsements  of  incumbents 
Its  primary  purpose  has  been  to  prevent  incumbent  officers  from  stifling  dissent 
and  perpetuating  themselves  in  office. 

The  record  before  the  Canvassing  Board  showed  endorsements  of  McMiehen 
by  local  union  officers  in  five  local  union  publieationL  The  vote  totals  in  those 
five  locals  were  as  follows: 


Locals 


Bingel  Vote 


Philadelphia  No.  3 

172 

New  York  No.  S 

860 

Detroit  No.  18 

288 

Cleveland  No.  S3 

379 

Fhouix  No.  3Sa 

S8 

Totals 

1607 

McMiehen  Vote 

730 

S996 

TSS 

333 

177 
Tl92 

1983  ITU  Canvassing  Board  Report,  supra,  at  3;  ITU  Official  Election  Returns, 
supra. 

— '  Finding  that  the  totAl  number  of  votes  for  McMiehen  in  all  locals  in  which 
McMiehen  received  endorsements  ~  5,993  votes  —  exceeded  his  margin  of  victory 
—  4,920  votes  —  the  Canvassing  Board  concluded  that  the  endorsements  could 
have  affected  the  outcome  of  the  election  and  that  the  presidential  election  must 
be  rerun.  See  1983  ITU  Canvassing  Board  Report,  at  3.  But  if  the  votes  for  Bingel 
in  locals  in  which  he  received  endorsements,  a  total  of  3,64S  votes,  were  also 
discounted,  McMiehen  would  remain  the  winner  by  a  large  margin. 

— ^  Candidate  McMiehen  has  filed  a  complaint  with  the  Department  of  Labor 
under  Title  IV  of  the  LMRDA  challenging  extensive  use  of  union  funds  In  support  of 
Bingel  and  Progressive  Party  vice  presidential  candidates.  McMiehen  Declaration, 
142  and  Exhibit  P.   In  attempting  to  present  evidence  to  the  Canvassing  Board  to 
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office  in  the  interim.    To  thU  dty,  mora  than  four  monthi  aftor  the  Canvauir^ 
Board's  dacif  Ion,  no  rerun  of  the  preildantlal  eleetion  hai  ever  been  tcheduled. 

In  responae  to  Bingel'i  etoetion  protest,  candidate  MeMiehan  and  unaueeasful 
vice  presidential  candidate  BiUy  Joe  Austin  protested  the  results  of  the  vice  presi- 
dential elections  In  which  the  Progressive  Party  candidates  received  the  majority 
of  the  vote&ix'  Their  protest5  were  baaed  on  endorsements  by  local  union  officers 
in  union  financed  publications  identical  to  those  which  led  the  Canvassing  Board  to 
invalidate  the  presidential  results,-^  and  on  the  extensive  use  of  ITU  Ainds, 


(Footnote  14  eontinuedJ 

that  effect,  McMlchen  found  that  ITU  staff  members  were  unwilling  publicly  to 
come  forward  without  job  proteetiork  Their  fears  were  not  unfounded  since  during 
the  campaign  ITU  staff  members  had  been  fired  for  supporting  MeMiehan.  Robert- 
son Declaration;  Ridenhour  Declaration.  Despite  a  Canvaaaing  Board  recommenda- 
tion that  job  protection  be  provided,  the  Executive  Council,  controlled  by  the 
Bingel  slate,  refused  McMichisn's  request  that  it  provide  such  protection  for  em- 
ployees who  come  forward  with  evidence  supporting  election  protests.  (McMlchen 
Declaration,  136.) 

—  MeMiehan  maintained  that  the  Canvassing  Board  had  no  authority  to  hear 
election  proteat^  MeMiehan  Declaration,  1 37.  He  tendered  counter  protests  only 
contingent  upon  the  Board's  rejection  of  his  position  and  assumption  of  such 
authority. 

—  For  example,  successful  ft^reuive  Party  Vice  Residential  candidate  Robert 
Wartinger  received  endorsements  by  local  union  officers  in  seven  official  piAUea- 
tions  in  the  election  campaign  for  Vice  President  "B^  The  vote  totals  in  these 
locals  was  as  follomi 


Locals 

Wartinzar  Vote 

Austin  Vote 

New  York  Ke.  6 

3S70 

999 

Detroit  No.  18 

53S 

San  Franelsoo  No.  18 

828 

Cleveland  Na  53 

837 

Toronto  No.  91 

SB) 

Montreal  No.  14S 

220S 

Totals 

7"2n 

3271 

gee  McMlchen  Declaration,  Sxhibita  A,  C,  D,  J  and  K;  ITU  Official  Eleetion 
Returns  The  opposing  candidate,  Austin,  received  the  endorsement  of  one  local 
union  publication,  the  Philadelphia  Na  2  newipaper.  He  received  706  votes  from 
that  local  Wartingar's  margin  of  victory  was  S,412  votes.  ITU  Official  Eleetion 
Returns,  supra. 
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employees  ind  faoilitUs  in  n^port  of  the  entire  Binfel  alate  of  candidates  See 
MeMiehan  BxhibiU  A  &  C.  Despite  clear  federal  reeulationa  to  the  contrary,—^ 
the  Canvassing  Board  maintained  that  limiutlons  on  the  ua«  of  union  flinds  in 
support  of  officer  candidates  do  not  apply  to  Canadian  loealsl^^  and  refused  to 
consult  the  Labor  Department  on  that  issue  whan  its  ruling  was  questioned.  See 
Gallagher  Declaration,  17;  McMichen  Declaration,  Exhibit  L  (January  19,  lBa4 
Canvassing  Board  Report)  [hereinafter  "Januarv  19  Canvassing  Board  Report']. 
The  Board,  on  that  basis,  upheld  the  vice  presidential  results.    U. 

Despite  repeated  appeals  by  candidates  McMichen  and  Austin  to  the  Execu- 
tive Council,  emphasizing  in  detail  the  wholly  fallacious  and  disingenuous  assump- 
tions through  which  the  Canvanlng  Board  assumed  power  to  hear  election  protests 
and  the  wholly  discriminatory  manner  in  which  the  Canvassing  Board  ruled  on 
identical  challenges  to  the  presidential  and  vice  presidential  races,  the  Executive 
Council,  controlled  by  defendants,  has  failed  to  overturn  the  actions  of  the  Canvas- 
sing Board.  See  McMichen  Declaration.  1 1 36-43,  Exhibits  H,  I.  M,  N.  The 
Executive  Council  has  also  fallad  to  respond  to  the  appeal  of  SO  local  union  ofncers 
that  no  merger  agreement  t>e  submittsd  to  a  referendum  until  the  Executive 
Council  is  properly  constituted  and  tha  similar  demands  of  plaintiffs  prior  to 


(Footnote  16  continued) 

In  th«  elaetion  for  Vice  President  "B,"  Ray  Brown  defeated  Bill  Boarman  by 
2,060  vota&  1983  Canvassing  Board  Report,  suprfc  at  1.  Taking  into  account  on^ 
Montreal  Local  145,  where  Brown  was  endorsed  in  the  official  union  newsletter, 
and  received  2,349  votes  (ITU  Official  Election  Returns,  supra).  Brown's  election 
should  have  bean  Invalidated  under  the  standard  presumably  applied  by  the  Canvas- 
sing Board. 

•^     Bee  29  CP.R.  S  452.13. 

—  The  successful  Progressive  Party  vice  presidential  candidates,  like  incumbent 
Bir^el,  received  a  large  number  of  votes  in  Canadian  locals  in  Montreal  and 
Toronto  whose  officers  had  endorsed  the  Bingel  slate  in  official,  union-financed 
publication!. 
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eommeneii«  \t\it  lawsuit  See  OUen  DaeUration,  12;  Harris  Daelaratien,  Exhibit  J 
(March  30,  1984  Telegram.) 

S.       Tha  "Merger'AfflUatlon"  Agraamant. 

Tha  Executive  Council,  led  by  ineumbant  Praiidant  Bingal,  who  praaum- 
ably  rauinad  power  only  pending  a  rerun  of  the  praaidentlal  election,  moved 
quickly,  through  the  efforta  of  ITU  counsel  and  employee*  under  the  direct  control 
and  supervision  of  tha  ITU  President,  to  complete  what  It  charaeterires  as  a 
"metgar/affiliation"  agreement  with  tha  Teamsters.  It  did  so  without  making  a 
good  faith  attempt  to  pursue  merger  negotiations  with  an  AFL-CIO  union.—'  The 
completed  Teamsters  agreement  was  maUad  to  ITU  member*  on  March  20,  1984 
with  official  notice  of  a  May  18,  1984  referendum.  Before  and  since  that  time, 
Biicel  has  used  ITU  reaoureas  to  wage  a  massive  campaign  promoting  the  Team- 
sters merger  agreemenL  See  Otoen  Declaration,  14;  Keuler  Declaration,  19; 
McMichen  Declaration,  184.  That  campaign  ineludas  the  scheduling  of  nine 
regional  "merger  conferences"  held  around  the  country  between  March  31,  1984  and 
May  6,  1884.  including  one  In  San  Francisco  on  April  28.  Olsen  Declarmtion  14  and 
Exhibit  D.  Promotion  of  the  Teamsters  merger  has  taken  pUee  largely  through  the 
efforU  of  ITU  representaUves,  employees  of  the  ITU  who  are  appointed  by  and 
work  under  the  direct  cwtrol  and  supervision  of  the  President.  ITU  Book  of  Uwa, 
Bylaws  Article  X,  Section  1. 

By  Its  own  terms,  the  agreement  with  the  Teamsters  would  become  effective 


^'  Presldent-elaet  McMichen  and  Vice  Presidential  candidates  Austin  and  Boar- 
m.n.  «J!,  have  ohaUeneed  the  results  of  tha  Vice  Presidential  elections,  have  taken 
Tht^JIfion  S,!t  th^  wlU  work  to  place  before  the  ITU  membership  •  mefge' 
i^riTent  with  thraclU.  aiTAPL^IO  union.  Sea  McMichen  Declamtlon  152-53; 
fjrin  SLiJalloi  1 8-  li)I?man  Dw-laration,  JT.  OCIU  President  Ken  Brown  tvts 
wKSlhi^  mfr^ar  .Ui^iaTns  betw.««  tte  GCIU  and  the  ITU  are  likely  to  be 
fruitful.  Brown  Declaration,  1 4. 


-12- 
MEMORANDUM  OF  POmW  AND  AUTHORITIES 


1550 


1 

2 

3 

4 

5 

6 

7 

8 

9 

Z       .      10 
O    e  e 

N    S2       11 

5  ►  - 
J  »  S  f  . " 
U  SSjia 

14 
15 


53   SS 

X    o   3 

<     - 


lmm«<Uttely  upon  ■pproval  by  r«rcr«nduni.  Htrrii  DtcUratlon,  Exhibit  D  (Offieial 
Notice  of  Referendum  and  "Margar /Affiliation*  Agreemant"  [hereinafter  TTU/IBT 
Affreementl  at  Article  OL  Par  from  a  "mereer"  between  equala,  that  agreement 
is  in  fact,  a  takeover  by  the  Teamaten  of  the  ITU,  which  would  become  a  "trade 
division"  within  the  Teamsters  A  "trade  division"  or  "conference,"  under  the 
controlling  terms  of  the  Teamsters'  Constitution,  ia  governed  by  Bylaws  which  are 
subject  to  the  approval  of  the  Teamsters'  General  President  Han-is  Declaration, 
Exhibit  D  thereinafter  "Teamsters'  Constitutioni,  Article  XVI,  Sections  1-2.  "The 
General  President  reserves  the  right  at  any  time  to  make  such  amendments  or 
changes  in  approved  Bylaws  as  he  deems  to  be  in  the  best  Interest  of  the  Inter- 
national Union."  U.  at  Section  2.  Under  the  Teamsters'  Constitution,  the  General 
President  may  appoint  "Directors"  of  a  trade  division  or  assume  the  position  of 
Director  himself.  Teamsters'  Constitution,  supra.  Article  XVI,  Section  3.12/ 

Once  the  ITU  is  thus  absorbed  by  the  Teamsters  as  a  "conference"  or  "trade 
division,"  it  could  not  regain  Its  autonomy  except  through  sacrifice  of  all  its  pro- 
perty and  fund&  The  Teamsters  Constitution  provides  in  Article  XVI,  Section  1 
that  "Conferences  and  Trade  Divisions  shall  be  organized  and  chartered  as  subordi- 
nate bodies"  Under  Article  X,  Section  13  of  the  Teamsters'  Constitution  (emphasis 
added): 

When  the  charter  of  a  subordinate  body  is  revoked,  the 
subordinate  body  or  its  ofHcera  shall  be  required  to  turn 
over  all  books,  documents,  property  and  fojnda  to  the  Gen- 
eral President  or  his  representative,  or  to  the  Generml 
Seoretary-ThiBSurer  of  the  International  Union,  and  should  a 
subordinate  body  secede,  disaffiliate,  or  dissolve  orlbe  dis- 


^  Such  Directors  are  employees  of  the  International  Union  and  serve  at  salaries 
set  by  the  General  President.  The  agreement  provides  that  "[dhe  Trade  Division 
Director  of  the  ITU/IBT  shall  be  appointed  in  accordance  with  the  IBT  Constitution 
f^m  among  the  pre-«ffiliation  membership  of  the  ITU."  ITU/IBT  Agreement, 
supra.  Article  XIX,  Section  2. 
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»olv<d.  or  b*  sujp«nded.  or  forfeit  iti  chtrter.  then  >U 
boofci.  documenU.  proDertv  and  funds  ihaU  likewise  be 
turned  over  to  the  Generel  President  or  hu  representative. 
Of  to  the  General  Secrefrv-Treasurer  to  be  held  untilluch 
time  a*  the  ■ubofdinate  botly  may  be  reinstated  or  reor- 
ranieed.  If  no  reinstatement  or  reorgantaatlon  occurs 
"within  a  period  of  two  (2)  years  such  funds  shall  be  trans- 
ferred to  the  general  fUnd. 

The  "metier"  agreement  also  attempts  to  circumvent  any  eventual  rerun  of 

the  1983  elections^''  It  provides  that, 

Upon  the  effective  date  of  this  Aereement,  the  incumbent 
officers  of  ITU  shall  become  the  officers  of  ITU/IBT.  They 
shall  serve  until  the  completion  of  their  present  term&i . . . 

ITU/IBT  Agreement  supra,  at  Article  XIX,  Section  1. 

In  sum,  since  the  San  Francisco  convention  last  August,  when  defendant 
Bingel  first  interjected  the  Teamsters'  takeover  proposal  into  the  ITU's  merger 
deliberations,  defendants  have  engaged  in  a  series  of  actions  which,  while  entirely 
iUegal,  inconsistent  and  disoriminatory  in  their  application  of  both  ITU  and  federal 
law,  have  had  one  entirely  consistent  purpose  and  effect  —  to  prevent  a  properly 
elected  Executive  Council  majority  opposed  to  an  immediate  Teamsters  merger 
from  taking  office  before  the  demise  of  an  independent,  AFL-CIO-aff  ilia  ted  ITU 
was  a  fait  aceomplL  If  Bueeeasfu],  defendants'  scheme  will  have  two  Irreversible 
and  interrelated  effeetL  First,  ITU  members  will  never  have  the  opportunity  to 
select  in  a  validly  conducted  election  the  leadership  of  the  autonomous  national 
labor  organlcatlon  which  has,  for  132  years,  bean  the  ITUi  that  organization  will 
have  disappeared  forever.  And,  second,  ITU  members  will  never  have  an  opportun- 
ity to  vote  on  a  plan  for  their  union's  future  course  devised  by  a  legally  elected 
leadership.    The  scheme  now  presented  by  an  illegally  elected  leadership  will  be 


^  According  to  Labor  Department  regulations,  "[tlhe  initial  selection  of  offi- 
cers by  newly  formed  or  merged  labor  organizations  is  not  subject  to  the  require- 
menu  of  Title  IV  (of  the  LMRDAl."  39  CF.R.  S  453.14. 
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PLAINTffFS  ARE  ENTITLED  TO  IMMEDIATE 
INJUNCTIVE  RELIEF 


The  criteria  for  granting  pr«limintry  injunctive  relief  are  well  established  in 

this  circuit.  The  moving  party  must  demonstrate, 

either  (1)  a  combination  of  probable  success  on  the  merits 
and  the  possibility  of  irreparably  injury  or  (2)  that  serious 
questions  are  raised  and  the  balance  of  hardships  tips 
^arply  in  its  favor. 

Los  Angeles  Memorial  Coliseum  Comm'n  v.  National  Football  League.  634  F.2d 

1197,  1201  (9th  Cir.  1980);  See  also,  e^  Miss  Universe.  Ine.  v.  Flesher.  805  F.Jd 

1130,  1134  (9th  Cir.  1979);  William  Inglis  &  Sons  Baiting  Co.  v.  ITT  Continental 

Baking  Co.,  SZ6  F.2d  86,  88  (9th  Cir.  1975).     Plaintiffs  readily  satisfy  either  of 

these  two  standards. 

L        THERE  ARE  SERIOUS  QUESTIONS  GOING  TO  THE  MERITS  AND  THE 

BALANCE  OF  HARDSHIPS  TIPS  DECIDEDLY  IN  FAVOR  OF  PLAINTIFFS. 

As  demonstrated  below,  plaintiffs  are  more  than  likely  to  prevail  on  the 

merits  of  their  claims  against  defendants.   But,  under  the  clear  law  of  this  circuit, 

even  if  there  were  doubts  about  plaintiffs'  probable  success  on  the  merits,  they 

would  be  entitled  to  temporary  injunctive  relief.  For  there  can  be  no  question  here 

that  plaintiffs'  claims  present  at  least  serious  questions  en  the  merits,  and  that 

plaintiffs     will  suffer  severe  and  irreparable  injury  in  the  absence  of  immediate 

injunctive  relief,  clearly  tipping  the  balance  of  hardships  in  their  favor. 

Plaintiffs  are  asking  this  court  to  enjoin  a  course  of  conduct  by  defendants 

which  they  maintain  violates  their  rights  under  federal  law  in  multiple  ways  and 

which,  if  allowed  to  continue  while  plaintiffs'  claims  are  adjudicated  on  the  merits, 
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wiU  effeetiwtly  forceloM  thoM  right*  fortver.  Plaintiffs  maintain,  in  cssance.  that 
defendant!  have  lllegaUy  perpetuated  their  control  of  the  ITU,  thus  trampling  en 
plaintiffs  and  other  individual  union  members'  rights  to  demoeratle  governance  of 
their  union.  Defendants  are  now  quiclcly  proceeding  to  use  that  control  to  alter 
forever  the  very  nature  of  the  ITU. 

The  Executive  Council,  as  now  constituted,  has  completed  and  placed  before 
the  union  membership  for  its  ratification  an  agreement  for  talce&ver  by  the 
Teamsterfc  By  its  own  terms,  that  agreement  will  become  effective  Immediately 
upon  referendum  approval.  At  that  time,  the  ITU  will  have  ceased  to  exist  as  an 
autonomous  labor  organization,  having  been  absorbed  into  the  Teamsters  as  a 
"trade  division"  subject  to  complete  control  by  the  Teamsters'  leadership.—'  Nor 
could  the  ITU  regain  its  Independent  status  at  a  later  time  without  severe  hardship. 
Upon  Its  attempt  to  disaffiliate  from  the  Teamsters,  the  ITU's  books,  documents, 
property  and  funds  would  be  seized  by  the  Teamsters'  General  President  under  the 
explicit  terms  of  the  Teamsters'  Constitution.  Teamsters'  Constitution,  supra. 
Article  X,  Section  13. 

Once  the  agreement  with  the  Teamsters  Is  ratified,  plaintiffs  and  the  rest  of 
the  union  electorate  will  have  lost  forever  their  democratic  right  to  choose  their 
leadership  and  to  have  the  future  of  the  union  shaped  by  that  leadership.  Under  the 
terms  of  the  agreement,  those  in  office  "Mpon  the  effective  date  of  the  agree- 
ment", will  become  the  officers  of  the  new  ITU/IBT  trade  division  of  the  Team- 
sters, "servlingj  until  th«  completion  of  their  present  terms."  ITU/IBT  Agreement, 


— ^  Under  the  Teamsters'  Constitution,  the  Bylaws  which  govern  a  "trade  divi- 
sion" or  "conference"  are  subject  to  the  approval  of  the  Teamsters'  General 
President,  who  may  unilaterally  change  those  Bylaws  whenever  he  deems  it  in  the 
best  interests  of  the  Teamsters  to  do  so.  Teamsters'  Constitution,  supra.  Article 
XVI,  Sections  1-2. 
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wprti  Article  XIX.  Dcfandants  apparently  hope  thus  to  circumvent  forever  the 
aasumption  of  office  by  President-elect  McMlchen  and  thus  to  frustrate  forever  the 
vfill  of  the  union  electorate  in  the  1983  elections.  Even  if  a  rerun  election  were  to 
be  scheduled,  retirees,  who  are  full  voting  members  of  the  ITU  and  comprise  45 
percent  of  the  ITU  membership,  would  have  no  right  to  vote  in  union  elections  once 
the  ITU  is  absorbed  into  the  Teamsters.  ITU/IBT  Agreement,  supra.  Article  XII. 
They  would  thus  be  forever  disenfranehised.  Moreover,  once  the  agreement  is 
nnally  ratified,  the  most  important  issue  in  the  1V89  union  elections  —policies 
towards  merger  with  another  union  —  will  have  been  forever  mooted. 

Nor  can  it  be  said  that  the  plaintiffs'  rights  are  preserved  because  they  have 
the  right  to  vote  against  the  proposed  merger  agreement.  There  is  general 
agreement  that  the  ITU  must  eventually  seek  to  merge  with  another  union.  The 
clear  ohotee  of  the  1983  electorate  was  to  seek  that  merger  first  within  the  AFL- 
CIO.  But  presented  with  the  fait  accompli  of  merger  with  the  Teamsters,  and 
given  no  prospects  by  the  present  illegitimate  ITU  leadership  of  merger  with  an 
AFL-CIO  union,  the  electorate  is  given  no  meaningful  choice  and  thus  no  meaning- 
ful right  to  vote.  Indeed,  with  each  day  that  passes  without  restoring  to 
President-elect  McMichen  his  rightful  seat,  defendants  make  more  and  more  diffi- 
cult effectuation  of  the  policy  for  which  McMichen  stands  and  for  which  the  union 
electorate  voted  —  good  faith  pursuit  of  a  merger  with  an  AFL-CIO  union.  In  the 
meantime,  incumbent  Bingel,  illegally  perpetuated  in  office,  continues  to  use  his 
control  over  ITU  staff  and  resources  to  spare  no  expense  in  promoting  ratification 
of  the  agreement  with  the  Teamsters.H' 


^  Those  efforu  include,  inter  alia,  the  staging  of  nine  regional  "merger  confer- 
ences" to  be  held  around  the  country  between  March  31,  1984  and  May  8,  1984.  See 
Declaration  of  Leon  Olsen,  1  4  and  Exhibit  D. 
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Defendants  on  tha  other  hand,  will  suffer  no  hardship  in  postponement  of  a 
referendum  vote  on  the  proposed  agreement  with  the  Teamsters  if  they  ultimately 
prevail  on  the  merits  of  this  lawsuit.  A  slight  delay  and  further  opportunity  for  the 
union  membership  to  weigh  the  merits  of  the  proposed  agreement  can  only  serve 
the  interests  of  the  union  and  the  legitimate  interests  of  Its  presumptive  leader- 
ship. Defendants  agree  that  the  presidential  election  must  be  rerun.  They  can 
have  no  legitimate  objection  to  having  the  presidentlAl  contes*.  finally  resolved 
before  taking  the  momentous  and  Irrevocable  step  represented  by  the  proposed 
agreement  with  the  Teamster& 

Therefore,   given    the   certainly   more    than   "serious"  challenges   raised  by 
plaintiffs  to  the  legaUty  of  defendants'  actions,  this  court  should  enjoin  defendants, 
pending  adjudication  of  plaintiffs'  claims  on  th«  merits,  from  proceeding  with  the 
referendum  vote  and  from  continuing  to  deprive  President-elect  McMichen  of  his 
rightful  office. 
// 
// 
// 
// 
// 
// 
// 
// 
// 
// 
// 
// 
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n.       Plaintlffg'  Claims  Ar>  Llktlv  to  Succeed  on  the  M«rit» 

A.       Plaintiffa  Arc  LUce^  To  Succeed  In  l^eir  Argument  That  Defendants 
Have  Denied  Plaintiff!  Their  Equal  Rights  In  Violation  of  Title  I  of  the 
LMRDA 


1.       Section    iui(a}  of  Title   I  of   the  Labor  Management   Reporting  and 

Disclosure  Act  of  19S9  ("LMRDA")  guarantees  to  union  members  equal  rights  to 

vote  and  to  otherwise  participate  in  union  affairs: 

Every  member  of  s  labor  organization  shall  have  equal 
rights  and  privilages  within  such  organization  to  nominate 
candidates,  to  vote  in  elections  or  referendums  of  the  labor 
organicatien,  to  attend  membership  meetings,  and  to  parti- 
cipate in  the  deliberations  and  voting  upon  the  business  of 
such  meetings,  subject  to  reasonable  rules  and  regulations  in 
such  organieatlon's  constitution  and  by-lawSi 

29  U.S.C.  S  411(a).  That  section  is  "a  command  that  members  and  classes  of  mem- 
bers shall  not  be  discriminated  against  in  their  right  to  nominate  and  vote." 
Calhoon  v.  Harvey.  379  U.S.  134,  U9  (1964).  The  right  to  vote  thus  guaranteed  is 
more  than  "the  'mere  naked  right  to  cast  a  balloL'"  Hung  v.  Moving  Picture 
Machine  Operators'  Protective  Union  Local  224.  567  P.2d  1117,  1124  (D.C.  Cir. 
1977).  quoting  Young  v.  Hayes,  195  P.Supp.  911,  916  (D.D.C.  1961).  "The  existence 
of  a  violation  depends  on  whether,  under  all  the  eireumstonees  of  the  case,  the 
union  has  discriminated  against  some  of  its  members  and  robbed  their  votes  of 
meanli^."  567  F.3d  at  1124,  n.53. 

Title  I  of  the  LMRDA  is  applicable  in  this  circuit  to  the  conduct  of  elections 
for  union  office,  de^ite  the  different  remedies  for  candidate  election  violations 
available  under  Title  IV  of  the  LMRDA,  29  U.S.C  S  481  et  seq.  Kupau  v. 
Yamamoto.  622  F.2d  449,  4S3-S4  (9th  Cir.  1980J.  It  u  appUcable  as  weU  to  union 
ballot  referenda.  Aguirre  v.  Automotive  Teamsters.  633  F.3d  1B8  (9th  Cir.  1»80); 
Turner  v.  Dempster.  569  F.Supp.  683  (N.D.  CaL  1983).  It  is  therefore  necessarily 
the  pertinent  standard  where  there  is,  as  here,  an  integrated  aeries  of  activities 
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involving  both  the  negation  and  manipulation  of  tht  rMulu  of  a  candidate  alaction 
and  the  conduct  of  a  ballot  referendum  by  tha  iUagaUy  clectad  officera.— ^ 

In  protecting  the  rlghU  accorded  by  S  lOltaXl),  the  courts  have  been  particu- 
larly alart  to  the  fact  that  discrimination  leading  to  the  effeetiva  disenfranchisa- 
ment  of  union  members  can  be  accomplished  by  diaerlminatory  application  of  union 
rules  as  wall  as  by  ballot  stuffing  or  voter  fraud.  Compare,  e.g..  Kupau,  lupra, 
wich  Aguirre,  avipra.  In  Kupau,  for  example,  a  union  member  was  allowed  to  run  for 
office  deipita  a  challenge  to  his  eligibility  but,  after  he  won  the  election,  was  not 
installed,  on  the  ground  that  he  was  ineligible  after  alL  The  Ninth  Circuit  held 
that  the 

Inconsistent  and  uneven  application  of  the  eligibility  re- 
quirement resulted  in  a  denial  of  Ithd  equal  right  to  no- 
minate and  vote  under  Title  L  .  .  .  IBIy  the  about-face  on 
eligibility  the  union  in  effect  disenfranchised  [thd  majority 
of  the  union's  electorate  who  voted  in  the  election.  ■ . ." 

622  F.2d  at  453-54.—^  The  Kigau  court  went  on  to  affirm  a  preliminary  injunction 
requiring  that  the  candidate  with  the  highest  number  of  votes  be  installed  in  office. 
Cf.  Rollinson,  supra.  677  P.2d,  at  745.  See  also,  e.g.,  Bung,  supra;  Pignottl  v. 
Local  3  Sheet  Metal  Workers.  943  P.Supp.  2S6  (R  Nab.  19731.  affd.  477  P.2d  825 
(Bth  Cir.),  cert,  denied.  414  U.S.  1067  (1979). 

As  we  show  below,  defendants  in  this  case,  through  discriminatory  manipu- 
lation of  union  rules  governing  election  results,  have  prevented  President'^lect 


24/ 

=^      Moreover,  since  the  rights  protected  are  the  right  to  vote  and  to  participate 

in  union  decisions,  neither  the  union  majority  in  a  particular  election  nor  the  group 

that  turns  out  in  a  proper  election  to  be  in  the  minority  may  be  disenfranchised, 

overtly  or  otherwise.   Cf.  Buna,  supra. 

—^  The  Ninth  Circuit's  other  holding  in  Kupau  —  that,  at  least  where  no  rerun  of 
a  union  officer  election  is  sought  as  relief,  an  otherwise  proper  Title  I  case  "is  not 
preempted  by  the  existence  of  Title  IV  claims",  622  F.2d,  at  445  —  was  later  re- 
affirmed in  Rolliton  v.  Hotel,  Motel.  Restaurant  ft  Construction  Camp  Employees 
Local  879.  677  F.2d  741,  745  (9th  Cir.  1883).         ' 
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Robert  S.  McMlehan  from  ■uumine  office,  instead  parpetuatins  in  office  the  un- 

sueeanfUI  eandldata  for  President,  incumbent  Joseph  Bii^aL     By  doif«  so,   by 

diceriminatertly   refusing  to  proeaas  at  all  ehallenres  to  the  vice  presidential 

elections  precisely  parallel  to  those  which  unseated  McMiehen,  and  by  arbitrarily 

refusing  to  schedule  a  rerun  of  the  presidential  election  in  advance  of  the  planned 

merger  vote,   defendants  have  disenfranchised  in  three  different  reapects   the 

majority  of  the  union   members,   including  plaintiffs,   who  voted  for  McMichen. 

First,  those  union  members  have  been  denied  for  a  prolonged  period  of  time  the 

right  to  an  effective  vote  en  their  union's  leadership.  Second,  because  the  issues  in 

the  presidential  election  focused  so  closely  on  the  proposed  Teamsters  takeover,  a 

vote  for  McMiehen  was  necessarily  a  vote  for  seriously  exploring  affiliation  with  an 

APL-CIO  union  rather  than  rushing  toward  an  Immediate  vote  on  the  Teamsters' 

proposal;  by  refusing  to  seat  McMiehen,  or  even  to  hold  a  rerun  in  advance  of  the 

referendum  he  has  consistently  opposed,  defendants  have  voided  plaintiffs'  votes 

apposing  pursuit  of  the  Teamsters'  takeover.    And  third,  because  the  Teamsters 

agreement,  if  ratified,  would  continue  in  office  as  officers  of  the  ITU  division  of 

the  Teamsters,  without  any  rerun,  those  in  office  whan  the  merger  Is  approved,  the 

denial  of  an  equal  vote  in  the  officers'  election  would  become  permanent  and 

irremediable  if  the  merger  goes  forward. 

2.       In  determining  whether  a  union  member's  equal  right  to  vote  has  in  fact 

been  violated  by  discriminatory  application  of  union  rules, 

the  court  will . . .  consider  whether  the  union  has  flouted 
its  rules;  the  egregiousneas  of  the  violation,  if  any;  the  bad 
faith  in  which  the  violation  occurred!  and  the  impact  of  the 
violation  on  the  election's  outcome. 

Bung,  supra.  567  F.2d,  at  1124,  n.S3.  We  have  already  shown  that  the  impact  of  the 

various  violations  was  to  distort  in  three  different  critical  respects  the  outcome, 
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both  as  a  vote  on  candidates  and  as  a  vote  on  issues,  of  the  Kowomber  election.  We 
proceed  below  to  demonstrate  that  this  rewlt  was  accompUshad  by  an  application 
of  numerous  union  rules  in  a  manner  so  "inconsistent  and  uneven"  (Kupau.  supra. 
628  F.ad.  at  453)  with  each  other,  with  past  precedent,  and  with  the  plain  language 
of  both  the  union  Constitution  and  federal  law  as  to  constitute  violations  both 
ef  reglous  and  in  obvious  bad  faith. 

In  the  first  place,  the  ITU  Canvassing  Board,  the  entity  responsible  for  the 
refusal  to  seat  Mr.  MeMichen  as  President  of  the  ITU,  has  no  authority  whatever 
under  the  ITU  Book  of  Laws  to  decide  election  chalianges  such  as  that  brought  by 
defendant  BingeL  The  Canvassing  Board  is  an  entity  charged  with  an  important 
role  in  the  conduct  of  ITU  elections,  but  the  role  is  a  limited  one.  The  board's 
mandate  is  simply  to  count  and  tally  the  votes  sent  in  by  local  unions  (deciding  in 
the  process  disputes  over  voter  eligibility)  In  the  presence  of  observers  appointed 
by  each  candidate  for  election.—^  The  Canvassing  Board  is  expressly  directed  that 
"Idandidates  for  lintemational  offical  who  receive  a  majority  of  all  votes  cast 
shall  be  declared  elected"  ITU  book  of  Laws,  supra.  Bylaws,  Article  XI,  Section  25 


—      Those  sections  of  the  ITU   Constitution  eoncemii^   the  Canvassing  Board 
provide  in  fulli 

See.  21.  It  shall  be  the  duty  of  the  Canvassing  Board 
to  meet  on  the  fourteenth  day  following  an  International 
election,  organize  by  electing  a  chairman  and  in  the  pre- 
sence of  the  International  President  and  Secretary- 
Treasurer,  open  the  box  containing  the  election  returns  from 
local  unions,  open  all  returns  and  notify  by  wire  local  unions 
whose  returns  show  minor  irregularities  or  discrepancies  and 
begin  the  canvass  of  the  vote.  Upon  completion  of  such 
canvaia,  the  Canvassing  Board  shall  submit  a  notarized  re- 
port to  the  International  President  and  Secretary. 

Sec.  23.  The  Canvassing  Board  as  constituted  by  this 
article  shall  have  custody  of  the  returns  during  the  period  of 
the  canvas  and  may  designate  the  manner  in  which  such 
returns  are  to  be  preserved  following  completion  of  the 
canvass  and  the  period  of  preservation. 
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3  ehaUenge  to  allegedly  illegal  preelection  eonduet.11^ 

4  I  Despite  the  scetnuvly  unambiguous  limits  upon  the  Canvassing  Board's  role, 

5  I    defendant  Bingel  filed  with  that  Board  a  protest  to  the  election  claiming  that  a 

6  longstanding  ITU  practice  —  endorsement  of  candidates  for  International  union 

7  office  by  local  union  officers  in  local  union  publications  —  violates  not  a  union  rule 


8 

9 

10 

:    11 

1      12 

3  il3 

Pu 

z 

I      15 

Z 
< 

"  16 
17 
18 
19 
20 
21 
22 
23 
24 

25 
26 


(Footnote  26  continued) 

Sec.  23.  The  Canvassing  Board  shall  not  count  votes 
east  by  local  unions  that  have  not  compiled  with  the  provi- 
sions of  Section  26,  Subsection  (2)  of  this  article.  [Section 
26(2)  provides  that,  for  Its  members  to  be  qualified  voters,  a 
local  union  must  have  "transmitted  to  the  Secretary- 
Treasurer  of  the  ITU  September  dues  on  or  before  November 
20. '1  (a)  The  vote  of  unions  shall  be  counted  if  they  are 
received  before  the  canvass  of  the  vote  is  completed,  (b) 
The  Canvassing  Board  shall  make  a  distinct  announcement 
of  the  successful  candidates,  who  shall  aaaume  office  begin- 
ning on  the  date  provided  in  the  Constitution.  Section  3, 
Article  V.  (c)  Any  candidate  for  a  place  on  the  Bxecuttve 
Council  shall  be  entitled  to  have  one  representative  present 
at  all  sessions  of  the  Canvassing  Board  during  the  time 
returns  are  being  canvassed  and  its  report  formulated. 

See.  24.  The  report  of  the  Canvasing  Board  shall  be 
printed  in  detail  in  the  Typographical  JoumaL 

Sec.  2S.  Candidates  for  President,  Vice  President  in 
Vice  Presidential  Ballot  Position  A,  Vtea  President  in  Vice 
Presidential  Ballot  Position  B,  Vice  Preaident  in  Vice  Presi- 
dential Position  C  and  Secretary-Treasurer  who  receive  a 
majority  of  all  votes  east  shall  be  declared  elected.  For  all 
ether  offices  candidates  who  receive  a  plurality  of  all  votes 
cast  shaJl  be  declared  elected.  When  there  is  a  tie  vote 
between  candidates  for  any  office  ether  than  President, 
Vice  President  and  Secretary-Treasurer  the  decision  shall  be 
by  lot  in  a  manner  to  be  determined  by  the  tied  candidates. 

ITU  Book  of  Laws,  supra.  Bylaws,  Article  XI,  Seotions  21-25  (emphasis  added). 

—  Indeed,  the  Canvassing  Board  would  be  a  strange  institution  to  entrust  with 
enforcing  standards  of  preelection  conduct,  since  it  only  meets  for  the  first  time 
"on  the  fourteenth  day  following  an  international  election."  ITU  Bootc  of  Laws, 
supra,  bylaws,  Article  XI,  Section  21  (emphasis  added). 
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but  S  401(j)  of  the  Undrum-Griffin  Act,  29  O.S.C.  S  4«l(gj.ll'' 


28/ 

—  It  it  iramatarial  to  thU  lawauit  whether  or  not  federal  law  indeed  docs 
prohibit  such  endorsement  The  only  pertinent  issue  yvith  regard  to  Title  I  is  not 
whether  Title  IV  was  In  fact  violated  and  requires  a  rerun  but  whether  the  union,  as 
we  contend,  applied  an  "Inconsistent  and  uneven"  interpretation  of  Title  IV,  see 
Kupsu,  supra,  in  order  to  Iceep  McMichen  from  assuming  office  while  allowing  otKer 
Executive  Council  members  whose  election  was  affected  by  identical  conduct  to  do 
so.   See  p. ,  Infra. 

A  letter  by  Mr-  Bingel  to  the  union  membership  is  revealing  of  the  actual  and 
improper  reasons  motivating  Blngel's  election  protest.  His  explanation  was  basic- 
ally that  he  believed  he  had  lost  because  his  election  strategy  —  not  responding  to 
McMichen's  attacks  on  his  character  —  had  failed,  and  he  therefore  wanted 
another  opportunity  to  try  to  beat  McMichen,  this  time  by  responding  to  his 
attacks! 

People's  political  strategies  vary.  Some  operate  under 
the  assumption  that  "all's  fair  in  love  and  war,"  and  will 
consider  bending  the  truth. .  . . 

I  did  not  feel  I  had  to  dignify  attacks  employing  this 
strategy  with  a  response,  trusting  that  my  record  would 
speak  for  itself.  And  that  such  charges  as  "seeking  raw 
power,"  "being  devious"  or  "stubborn"  or  "senile"  would 
strike  most  ITU  members  as  equally  ludicrous  and  poten- 
tially pob'tical  as  they  had  stuck  me.  Quite  evidently  this 
was  a  mistake. 

I  mention  this  to  illustrate  my  reasons  for  filing  a  pro- 
test in  the  presidential  election  resultsl  You  should  know 
that  I  have  no  problem  yieldihg  to  an  opponent  who  beat  me 
fair  and  square.  And,  I  will  be  completely  content  to  paaa 
the  reins  of  office  under  the  proper  circumstances.  Step- 
ping down  in  the  present  situation,  however,  would  have 
been  tantamount  to  "abandoning  ship"  and  leaving  the  ITU  to 
flounder  under  the  questionable  leadership  and  manipulation 
of  seme  whose  motives  were  su^eet 

Harris  Declaration,  Exhibit  J  (Bingel  letter  to  ITU  membership)  (emphasis  added). 

The  problem  with  Mr.  Blngel's  explanation  is,  of  course,  that  character 
attacks  on  opposing  candidates  are  not  illegal  —  indeed,  are  protected  (29  U.S.C  S 
101(a)(2)  —  under  federal  law,  nor  is  there  any  federal  right  to  change  'political 
strategies"  for  dealing  with  such  attacks  after  one  strategy  has  failed.  And  the 
"proper  circumstances"  for  "Isltepping  down"  are  when  an  incumbent  has  lost  an 
election,  regafdlesa  of  whether  he  approves  of  his  successor  or  believes  his  "mo- 
tives were  suspect." 

That  Mr.  Bjngel's  election  protest  was  not  any  based  on  any  good  faith  belief 
that  the  challenged  endorsemenU  had  in  faetTFfeeted  the  election  is  confirmed  by 
the  fact  that  defendant  Bingel  offered,  on  March  21,  1984,  to  withdraw  the  protest 
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4  II    protested  vigorously  that  the  Canvassing  Board  lacked  any  authority  to  hear  the 
j  Q    protest  (see  Gallagher  Declaration,  Exhibit  C),  the  Board,  seeking  some  support  for 
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its  jurisdiction,  claimed  to  find  It  in  a  ruling  of  the  1076  ITU  Conventioni 

111  he  11976]  Convention  ruled  that  the  failure  ...  to  bring 
Ithel  protests  to  the  Canvassing  Board  first  constituted  « 
failure  to  exhaust  the  required  union  procedure.  Necessar- 
ily, therefore,  the  authority  of  the  Canvassing  Board  to  hear 
election  protests  [sid.  Not  only  did  the  Convention  declare 
that  election  protests  may  properly  be  heard  by  the  Canvas- 
sing Board,  the  Convention  ruled  that  such  election  protests 
must  be  presented  to  and  heard  by  the  Canvassing  Board. 

1983   ITU    Canvassing  Board   Report,   supra,   at   2.      But  perusal  of  the    1976 

Convention  proceedings  (see  Gallagher  Declaration,  Attachments  A  6c  B)  indicates 

that  the   Canvassing  Board  groHly  distorted  what  had  occurred.^'     There  is 


(Footnote  28  continued) 


and  allow  MeMiehen  to  be  seated  if  MeMiehen  would  agree  to  various  conditions, 
including  promises  to  withdraw  his  Department  of  Labor  challenge  to  the  entire 
election  and  not  to  interfere  in  any  way  with  the  Teamsters  merger  vote. 
MeMiehen  Declaration,  at  144. 

29/ 

—      Although  it  was  not  composed  of  the  candidates  themselves,  the  Canvassing 

Board  was  not  in  any  sense  itself  an  impartial  entity.  Four  of  its  five  members  had 
actively  supported,  by  seconding  nominations,  the  Progressive  Party  slate  of  candi- 
dates, headed  by  incumbent  fVesident  BingeL  Gallagar  Declaration,  Exhibit  C 
(hereinafter  "Gallagher  Minority  Report"),  at  3.  The  Chairman  of  the  Canvassing 
Board,  W.  Edward  Cox,  President  of  San  Francisco-Oakland  Mailers  Local  Na  18, 
had  seconded  Bingel's  nomination  for  President.  Writing  in  a  local  union  publica- 
tion prior  to  the  election,  he  had,  In  a  sta.  utory  violation  identical  to  the  one  for 
which  he  later  condemned  MeMiehen,  end  rsed  Bingel  and  the  other  Progressive 
Party  candidates  as  the  candidates  who  would  bring  about  a  swift  merger  with  the 
Teamsters: 

Your  cooperation  in  voting  for  the  above  mentioned  candi- 
date wiU  in  my  opinion  bring  about  a  speedy  and  successful 
merger  with  the  International  Brotherhood  of  Teamsters 
under  the  leadership  of  JOE  BINGLB; 

VOTE   SINGLE,   HERITAGE,    BROWN,    WARTINGER, 
PETERSEN  on  November  16,  1983. 
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"othing  In  those  proceedings  which  Indicates  that  the  Canvaising  Board  has  autho- 
rity to  determine  claotlon  proteaU  unrelated  to  voter  eligibiUty  or  vote  tabu- 

30/ 
lation —    Indeed,  the  Chairman  of  the  1976  Canvaiiing  Board  declared  on  the  Ooor 

of  the  Convention  that  the  "Itihe  only  duty  of  the  Canvassing  Board  is  to  count  the 

votes  that  are  presented  to  them."    Gallagher  Declaration,  Attachment  B  iherein- 


IFootnote  29  continued} 

McMichen  Exhibit  C,  supra.  Attachment  XI.  The  legal  advisor  to  the  Canvassing 
Hoard,  attorney  Ronald  Rosenberg,  was  appointed  by  incumbent  Bingel  and  was  at 
the  time  actively  negotiating  a  merger  agreement  with  the  Teamsters.  McMichen 
Declaration,  1  18. 

—  'Hiere  were  in  fact  several  election  protests  made  to  the  Canvassing  Board  in 
1976.  The  Board  acted  upon  three;  aU  three  were  directly  related  to  the  integrity 
of  the  vote  totals  reported  by  local  unions:  two  Involved  dues  delinquency  ques- 
tions, an  Issue  expressly  committed  to  the  Canvassing  Board  t>y  the  cross  reference 
in  Art.  XI,  S23  of  the  ITU  Bylaws  to  Art.  XI,  $26(2);  the  third  involved  an  admitted 
refusal  by  a  local  union  to  permit  some  qualified  voters  to  vote.  1876  Report  of 
the  ITU  Canvassing  Board,  at  16;  1976  Convention  Proceedings,  at  77.  There  was 
one  complaint  the  Canvassing  Board  refused  to  act  upon,  ruling  it  "out  of  order." 
Gallagher  Declaration,  Attachment  A  [hereinafter  "1976  Report  of  the  ITU  Can- 
vassing Board'],  at  17.  It  involved  a  claim  that  withdrawal  of  a  candidste  for  the 
vice  presidential  election  was  invalid,  and  that  the  election  therefore  should  be 
rerun.  This  same  claim  was  then  raised  with  the  Executive  Council,  which  decided 
it  on  the  merits.  Id^  at  75.  The  Cajivassing  Board's  refusal  to  entertain  the 
withdrawal  protest  was,  however,  not  criticized  but  affirmed  by  the  Convention. 
U.  Thus,  with  regard  to  the  only  protest  which,  like  the  protest  in  this  esse,  went 
beyond  a  simple  claim  that  a  local's  returns  did  not  represent  the  actual  vote  of  all 
qualified  voters  who  triad  to  cast  ballots,  the  1976  Convention  agreed  that  the 
Executive  Council,  not  the  Canvassing  Board,  had  jurisdiction. 

Finally,  a  group  of  other  claimed  violations  was  raised  at  the  Convention 
without  having  been  raised  before  either  the  Canvassing  Board  or  the  Executive 
Board;  those  protests  were  denied  on  the  ground,  in  part,  that  they  "were  not  prop- 
erly rais«d  before  the  Canvassing  Board  and  the  Executive  CounciL"  Id^  at  76. 
But  the  oontant  of  these  protests  is  not  reported;  as  we  have  seen,  some  kinds  of 
protests  are  properly  submitted  first  to  the  Canvassing  Board  —  namely,  those 
protests  concerning  the  qualifications  of  voters  and  the  counting  and  tabulation  of 
votes.  It  may  be  —  at  least,  the  Convention  was  net  informed  to  the  contrary  — 
that  some  a^eet  of  the  "other  violations"  concerned  matters  properly  within  the 
Canvassing  Board's  conceded  and  traditional  purview.  Therefore,  the  Convention 
proceedings  in  no  way  indicate  that  the  delegates  intended  to  support  the  Board's 
authority  to  reach  far  beyond  the  language  of  the  ITU  Book  of  Laws  to  decide  a 
protest  involving  preelection  conducL  At  any  rate,  since  the  1976  protesters  failed 
to  bring  their  complaint  to  either  the  Executive  Council  or  the  Canvassing  Board, 
it  was  Irrelevant  which  one  actually  had  initial  jurisdiction,  and  the  Convention 
thus  had  no  occasion  to,  and  did  not,  decide  that  issue. 
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after  "1976  Convention  ProcetdinfftT ,  at  77.  The  1983  Canvassing  Board's  seizure 
of  power  in  order  to  refuse  to  scat  the  candidate  with  the  most  votes  was, 
therefore,  an  entirely  indefensible  application  of  internal  union  rules,  adopted  over 
vigorous  dissent  and  Inconsistent  with  both  constitutional  laneuage  and  past  prece- 
dent 

The  second,  and  related,  instance  of  an  interpretation  of  union  rules  so  egre- 
giously  without  justification  as  to  indicate  discriminatory  disenfranchisemer.t  of 
voters  concerns  the  perpetuation  of  Blngel  in  office  pending  the  rerun.  Title  [V  of 
the  LMRDA  provides  that  a 

"challenged  election  shall  be  presumed  valid  pending  a  final  deci- 
sion thereon  . . .  and  in  the  interim  the  affairs  of  the  organiza- 
tion shall  be  conducted  by  the  officers  elected  or  in  such  other 
manner  as  its  constitution  and  by-laws  may  provide." 

29  U.S.C.  S482(a)  (emphasis  added);  see  also  S.Rep.  No.  187,  86th  Cong.,  1st  Sesa. 
22  11959),  reprinted  in  2  U.S.  Code  Cong.  &  Ad.  News  2338  (1959);  Kupau,  supra. 
622  P.2d,  at  4SS  ("the  winner  of  the  election  remains  in  office  pending  resolution  of 
the  Title  IV  proceedings'^.  Throughout  its  deliberationa,  the  Canvassing  Board 
maintained  that  it  was  endeavoring  to  treat  the  protest  on  the  aame  basis  as  would 
the  Secretary  of  Labor.  1983  ITU  Canvassing  Beard  Report,  supra,  at  2-3.  There- 
fore, the  Board  was  compelled  to  demonstrate  that  the  ITU  Constitution  provided 
in  some  "other  manner"  for  dealing  with  interim  government  than  that  presumed  by 
federal  law.  The  Canvassing  Board's  attempt  to  demonstrate  that  the  ITU  Consti- 
tution provides  in  "other  manner"  for  conduct  of  its  affairs  pending  a  rerun  was, 
however,  wholly  disingenuous. 

The  Board  purported  to  rely,  for  authority  to  perpetuate  defeated  incumbent 
Bingel,  in  office  en  Article  V,  Section  3  of  the  ITU  Constitution.  ITU  Book  of 
Laws,  supra.  That  section  provides  that  incumbent  officers  shall  serve  "until  their 
successors  are  elected  and  qualified."    But  Article  XI,  S  2S  of  the  Bylaws  eom- 
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mands  th»t  the  presIdentUl  candidate  who  racelves  a  majority  of  the  votes  "shall 
be  declared  elected."  ITU  Book  of  Laws,  supra  (etnphaali  supplied).  And  Article 
XI,  S33  of  the  ByUws  Indicates  that  "HJhe  Canvassing  Board  ihaU  make  a  dUtinct 
announcement  of  the  successful  candidate,  who  shaU  assume  office  beginning  on 
the  data  provided  in  the  Constitution,  Section  3,  Artiels  V"  —  that  is,  en  "the  first 
day  of  the  second  month  foUowing  the  date  of  election."  ITU  Book  of  Laws,  supra 
(emphasis  supplied).  Thus,  while  ".he  ITU  Book  of  Laws  does  provide  for  the 
contingency  that  there  might  be  some  delay  in  completing  an  election,  and  allows 
extending  the  term  of  an  incumbent  in  that  instance,  it  also  commands,  in  no 
uncertain  terms,  that  once  the  balloting  is  completed,  the  person  receiving  the 
majority  of  the  votes  shall  take  office  on  the  appointed  date.  This  has  been  the 
understanding  of  the  union  leadership  for  many  years,  and  nothing  contrary  to  this 
construction  of  the  Constitution  has  ever  been  done  before.  See  Declaration  of 
John  Pilch  (former  union  president  who  has  directly  participated  in  or  observed  at 
least  100  local  and  international  ITU  elections).!!/ 


31/ 

—  Furthermore,  perpetuating  the  incumbent  in  office  under  the  actual  cir- 
cumstances of  this  case  was  indefensible  not  only  on  the  basis  of  the  ITU  Constitu- 
tion, but  also  on  the  basis  of  the  "equitable  principles"  which  underlie  Title  IV,  the 
statute  the  Canvassing  Board  was  purporting  to  implement.  Marshall  v.  Local 
lUlO.  Steel  Workers.  664  F.3d  144  (7th  Cir.  1981).  In  Local  1010.  the  Court 
refused,  on  the  basis  that  "a  suit  .  .  .  seeking  an  injunction  to  set  aside  a  union 
election  U  essentially  an  e(]uitable  proceeding"  (Id.,  at  149),  to  set  aside  an  election 
for  violation  of  secret  ballot  requirements  where  the  losers  seeking  a  rerun  were 
incumbents  and  it  was  the  Incumbents  themselves  who  were  responsible  for  the 
failure  to  protect  the  secret  ballot  (As  the  Local  10  lU  Court  pointed  out  (id.,  at 
149-150)  Kupau,  supra,  is  another  example  of  a  flexible,  equitable  applicat'ion  of 
Title  IV.) 

The  incumbent  in  this  case  was  a  candidate  for  re-election  and  was  soundly 
rejected  by  the  electorate.  His  candidacy  received  precisely  the  same  kind  of  en- 
dorsements in  union  financed  local  publications  that  were  the  purported  reason  for 
rerunning  the  election,  including  one  by  the  Chairman  of  the  Canvassing  Board. 
And  if  all  votes  for  either  candidate  In  a  local  in  which  an  endorsement  were 
published  arc  discounted,  McMichen  would  remain  an  overwhelming  winner.  See 
p.  9,  n.  13,  supra. 
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Third,  and  perhaps  the  moit  egrtgioua  of  th«  various  stapn  taken  by  the 
Canvassing  Board  to  depriva  pUintiffs  and  other  members  of  a  raeanlr^ful  richt  to 
vote  was  to  apply  substantive  rules  governing  the  validity  of  the  election  entirely 
inconsistently,  refusing  to  find  violations  for  actions  by  supporters  of  the  Bingcl 
slate  similar  to,  but  much  more  extensive  and  prejudicial  than  those  which  led  to 
the  refusal  to  sect  McMichen.  For,  Blngel  slate  supporter*  —  including  the 
Chairman  of  the  Caxivasstng  Board  which  declared  such  activity  illegal  —  engaged 
in  precisely  the  same  kind  of  endorsement  activities  which  led  to  the  invalidation 


(Footnote  3 1  continued) 

Moreover,  Bingel  not  only  received  endorsements  in  union  financed  publica- 
tions, but  he  also  engaged  In  much  more  prejudicial,  and  blatant  violations  of  S 
401(g)  of  the  LMRDA.  For  example,  Bingel  cooperated  in  a  mailing  by  the 
Teamsters  to  all  ITU  retirees  —  45%  of  the  electorate  —  supporting  Bingel's 
candidacy;  that  letter  was  clearly  campaign  literature,  Usery  v.  Masters,  Mates  it 
Pilots,  538  F.2d  946  (2nd  CIr.  1976);  Donovan  v.  Local  719.  UAW.  561  F.Supp.  54 
(n.D.QL  1982).  And  it  was  illegally  financed  with  a  labor  organization's  general 
funds.  (Section  401(g)  of  Landrum-Griffin,  29  U.8.C.  S481(g)i  prohibits  use  of  union 
dues  money  by  "any"  labor  organization  (emphasis  suppUad)  in  a  union  election.)  He 
also,  according  to  allegations  made  to  the  Secretary  of  Labor  (McMichen  Declara- 
tion, Exhibit  P)  engaged  in  extensive  use  of  ITU  resources  for  typing,  mailing,  and 
delivering  campaign  literature,  as  well  as  for  active  campaigning.  (Plaintiffs  are 
unable  at  this  time  to  provide  declarations  supporting  the  very  specific  allegations 
made  in  the  complaint  to  the  Secretary  of  Labor,  because  of  defendants'  continuing 
refusal  to  provide  assurance  that  union  employees  testitifying  to  these  illegal 
activities  will  not  be  discharged.  See  McMichen  Declaration,  136.  The  fear  of 
reprisal  by  defendants  is  in  no  way  speculative;  such  reprisals  against  employees 
who  support  the  McMichen  position  have  already  occurred.  See  Robertson  and 
Ridenour  Declarations  If  such  assurances  that  further  reprisals  will  not  occur  are 
forthcoming,  plaintiffs  are  prepared  promptly  to  provide  detailed  verification  of 
the  allegations  contained  In  the  Labor  Department  complaint.) 

It  may  be  true,  as  the  Canvassing  Board  Report  suggests,  that  an  "unclean 
hands"  doctrine  can  not  ordinarily  avoid  the  necessity  to  rerun  a  union  election. 
198J  ITU  Canvassing  Board  Report,  supra,  at  3.  1983  ITU  Canvassing  Board 
Report,  supra,  at  3.  But,  an  incumbent  who  engages  in  massive  violations  of  law, 
nonetheless  loses  the  election,  and  then  attempts  to  take  advantage  of  his  incum- 
bency in  order  to  remain  in  office  pending  the  rerun  (which  he  and  his  allies  then 
neglect  to  schedule)  ought,  as  an  equitable  matter,  at  least  be  obliged  to  surrender 
his  office,  pending  the  rerun.  Not  the  least  of  the  reasons  why  this  is  true  is  that 
as  the  losing  party,  he  has  no  reason  to  schedule  a  rerun  election  promptly,  and 
every  reason  not  to;  the  result  may  be,  as  it  has  been  here,  an  indefinite  delay  in 
the  members'  right  to  a  valid  and  determinative  electioa 
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of  the  McMJchen  victory  and  did  so  to  an  extant  which,  If  we  apply  the  standard 
purportedly  appUed  by  the  CanvassuiB  Board  to  the  presidential  race,  clearly  "may 
have  affected  the  outcome."  Thua,  had  the  Board  acted  evenhandedly,  applying 
exactly  the  same  reasoning  to  the  vice  preiidentlal  elections  as  it  appUed  to  the 
presidential  raee,H'  the  Board  would  have  had  to  order  a  rerun  of  the  vice  presi- 
dential races,  and  would  have  had  to  leave  McMlehen  In  hli  vice  presidential  office, 
as  the  incumbent,  pending  a  rerun  of  the  election  for  his  seat.H^ 

This  result,  along  with  MeMichen's  probable  victory  in  the  presidential  rerun 


32/ 

—  The  Board  reasoned  as  follows  with  regard  to  the  Presidential  race:    First, 

citing  an  opinion  solicited  from  former  Secretary  of  Labor  Willard  Wirtz,  the 
Canvassing  Board  determined  that  the  local  union  endorsements  of  presidential 
candidates,  because  they  were  carried  in  union  financed  publications,  violated 
federal  law.  1983  ITU  Canvassing  Board  Report,  supra,  at  13.  It  concluded 
further  that  --  because  the  total  number  of  votes  for  McMlehen  In  all  of  the  local 
unions  possibly  affected  by  the  endorsements  was  greater  than  his  victory  margin 

—  the  endorsements  for  McMlehen  could  possibly  have  affected  the  outcome  of  the 
presidential  election.  M.  The  Board  then  decided  that  the  Labor  Department,  if 
presented  with  those  facts,  would  order  a  rerun  of  the  eleotion.  It  therefore 
ordered  a  rerun  of  the  presidential  election  won  by  McMichen.  Finally,  applying  a 
tortured  construction  of  the  ITU  Constitution  (see  pp.  28-29,  supra,  the  Board 
determined  that  Bingel  should  stay  in  office  pending  a  rerun  election.  Id.  at  4. 

—  The  Board  had  before  it  clear  evidence  that  officers  In  Montreal  Local  14S 
had,  in  &n  official  union  publication,  announced  their  endorsement  for  successful 
vice  presidential  candidates  Wartinger.  Brown  and  Heritage,  as  well  as  unsuccessful 
presidential  candidate  BingeL  McMichen  Declaration,  Exhibit  D.  Local  145  vote 
totals  included  2,249  votes  for  Browiu  ITU  Official  Election  Results,  supra.  Since 
his  margin  of  victory  was  only  3100  votes  that  In  itself  was  enough  to  Invalidate 
Brown's  election  under  the  Wirtc  formula;  pending  the  rerun,  McMichen,  as  an 
incumbent  whose  vacating  of  a  vice  presidency  resulted  in  the  opening  for  which 
Brown  ran,  would  have  held  office. 

Wartinger  received  2209  votes  from  Montreal  Local  145.  M.  Though  that 
figure  was  less  than  his  victory  margin  of  9,374  votes,  the  Board  also  had  before  it 
evidence  that  Wartinger  had  been  endorsed  an  official  publication  of  New  York 
Local  Na  6  —  indeed,  the  very  same  publication  whose  endorsement  of  candidate 
McMichen  was  relied  upon  to  invalidate  the  presidential  election.  See  Harris 
Declaration,  Exhibit  H  (October  Newsletter  of  New  York  Local  6);  1983  ITU  Can- 
vassing Board  Report,  at  3.  New  York  Local  No.  6  provided  Wartinger  with  3,570 
votes.  ITU  Offcial  Election  Results,  supra.  The  New  York  and  Montreal  totals 
would  alone  have  been  enough  to  invalidate  Wartinger's  election  under  the  Wirtx 
formula. 
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elaetion,  would  htvt  endangered  permanently  a  pro-Teamrters  majority  on  tha 
Board.  It  also  would  have  assured  that  McMichen  would  have  to  be  eonwltad  while 
the  negetiatloni  were  on^lng.  Yet,  if  tha  violations  in  tha  Canadian  lo«aIs  were 
dliregarded,  that  result  could  be  avoided;  the  reason  is  that,  with  all  the  Canadian 
votes  included  in  the  tally,  neluslon  of  the  votes  of  American  voters  exposed  to 
endorsements  in  union  publications  of  Wartlncer  and  Brown  would  not,  at  least  on 
the  evidence  before  the  Canvassing  Board,  have  affected  the  outcome.^^  And,  in- 
deed, the  Canvassing  Board  decided,  in  the  face  of  a  Department  of  Labor  regula- 

35/ 
tion  precisely  on  point  and  to  the  contrary,-^'  that  union  officers  elected  in  viola- 
tion of  American  Iaw  can  hold  office,  and  govern  American  members,  as  long  as 
the  acts  comprising  the  violations  take  place  in  Canada.  One  member  of  the  Can- 
vassing Board,  Jack  Gallagher,  had  earlier  called  Charles  Weber,  an  official  of  the 
Department  of  Labor,  to  confirm  the  Canvassing  Board's  view  of  the  law.  He  had 
been  told  that  that  interpretation  was  wrong.  Gallagher  Declaration,  17.  Galla- 
gher so  informed  the  Canvassing  Board,  and  made  a  motion  to  the  Board  to  call  the 
Department  of  Labor  for  a  second  opinion.  The  motion  failed  for  lack  of  a  second. 
Id.  In  addition,  although  the  Canvassing  Board  had  already  engaged  the  services  of 
Mr.  Wirtz  as  an  expert  on  Labor  Department  practice,  they  did  not  ask  him  for  any 

opinion  on  the  vice  presidential  races  generally,  or  on  the  Canadian  question  parti- 

36/ 
cularly.   1983  Canvaating  Board  Report,  supra,  at  4  (Wirte  Memorandum}.— 


34/ 


The  Canadian  exclusion  did  not,  of  course,  avoid  the  fact  that  the  vice  presi- 


dential races  should  have  been  invalidated  in  any  event  because  of  the  direct  use  of 
ITU  resources  in  favor  of  the  entire  Bingel  slate.  See  p.  28,  n.  31,  supra. 

—  That  regulation  provides  that  "vote*  received  from  Canadian  members  in  ref- 
erendum elections  held  by  an  International  must  have  been  cast  under  procedures 
meeting  the  minimum  requirements  of  the  Act"  28  CF.R.  S4S8.13. 

—  Kor  was  Wirtz  ever  presented  with  the  evidence  of  use  of  ITU  employees  and 
faeiUties  in  support  of  the  Bingel  slate  of  candidates 
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Defendintf  raiorttd,  fintUy,  to  enc  Ia«t  strategam  In  order  to  ptrpctuatt  • 
pro-Tnmst«rs  majority  In  office  and  avoid  ceatinf  McMiehcn  even  temporarily. 
The  pretaits  to  the  vice  prealdential  raeei  were  baied,  In  part,  upon  allegation!  of 
direct,  extenilve  use  of  ITU  resources  to  promote  the  Bingal  slate.  See  McMichen 
Declaration  133,  Exhibits  A  and  C.  Since  virtually  all  members  may  have  been 
reached  through  that  use  of  resources,  there  would  have  been  no  way  to  avoid 
finding  those  violations  outcome  determinative.  The  Canvassing  Board  thereupon 
departed  once  more  from  the  federal  law  they  purported  to  follow  so  closely  with 
regard  to  the  presidential  race,  and  insisted  that  the  complainants  had  to  come 
forward  with  specific  proof  of  wrongdoing.^^  When  the  protesters  offered  to 
provide  that  information  if  the  Executive  Council  agreed  to  provide  job  protection 
for  the  employees  supplying  such  evidence,—  the  Council,  —  controlled,  of 
course,  by  the  Bingel  slate  —  refused  to  assure  aeainst  terminations  for  supplytne 
the  information  the  Canvassing  Board  was  demanding-  See  McMichen  Declaration, 
136.  And  after  the  canvassing  Beard  went  on  to  hold  against  the  protestors 
IMcMiehen  Declaration,  Exhibit  2),  the  Executive  Council,  on  appeal  —  which  is 
hardly  in  need  of  any  Information  from  outside  protestors  in  order  to  know  or  find 
whether  its  own  members  have  written,  typed,  printed,  copied  and  distributed 
Bir^el  slate  literature  from  ITU  headquarters  using  ITU  employees,  equipment,  and 
funds  ~  has  simply  never  acted  on  that  appeaL 

3.  Aa  the  above  analysis  demonstrates,  defendants  bent,  twisted,  and 
mutilated  federal  and  ITU  law  in  order  to  oust  McMlehan  from  the  Executive 


— '  Under  federal  law,  "there  is  no  statutory  requirement  that  the  complaining 
members  present  proof  or  witnesses  in  support  of  their  Linternal  union!  charges" 
Hcdeson  v.  Local  734.  Teamsters,  386  F.Supp.  1243,  1253  (N.D.  111.  1872J. 

— ^  The  need  for  such  protection  had  already  been  demonstrated.  See  p.  9,  n.  14, 
supra. 
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Council  ti  of  January  whila  avoiding  a  daclaration  that  a  majority  of  tha  Executive 
Council  racea,  not  Just  ona,  had  to  ba  rarun.  Tha  culmlnatii^  incident  in  the 
program  to  accompliah  the  Teamsters'  takeover  without  Interference  from  a  prop- 
erly elected  Executive  Council  waa  not,  however,  an  event  but  a  non-event:  The 
rerun  election  has  never  been  scheduled.  Instead,  tha  merger  referendum  has  been 
scheduled  for  May  16,  1984. 

In  light  of  the  foregoing  chain  of  events,  it  is  clear  "Under  all  the  circum- 
stances of  IthiK  case,"  that  the  merger  election  wiU  "discrimlnatel  J  against  some 
of  its  members  and  rob  I J  their  votes  of  meaning"  (Bunz.  aupra.  567  F.2d  at  1124, 
n.53),  regardless  of  how  fairly  the  merger  referendunn  itself  is  conducted.  A 
majority  of  ITU  members,  including  plaintiffs,  voted  for  a  presidential  candidate 
who  is  of  the  view  that  a  merger  agreement  with  the  Teamsters  should  not  even  be 
voted  upon,  at  least  until  a  fair  attempt  to  negotiate  another  merger,  preferably 
with  an  AFL-CIO  union,  has  been  made.  Without  control  of  the  union  presidency, 
those  favoring  immediate  merger  with  the  Teamsters  could  not  have  commanded 
the  ITU  staff  and  resources  necessary  to  complete  the  agreement  and  now  being 
used  in  an  all  out  effort  to  sell  that  merger  to  the  membership.  Moreover,  it  haa 
not  yet  been  determined  in  a  valid  election  whether  or  not  there  is  an  Executive 
Council  majority  favoring  the  Teamsters  merger)  if  candidates  Boarman  and  Austin 
were  ultimately  elected  to  office,  they  would  join  McMichen  in  withdrawing  the 
merger  referendum  in  favor  of  vigorous  pursuit  of  a  more  palatable  alternative. 
See  Austin  Declaration,  1 1  S-6;  Boarman  Deelarstien,  1 S. 

Any  result  of  the  single  option  merger  referendum  now  offered  to  the  union 
membership  Is  no  more  legitimate  than  the  Executive  Council  which  has  presented 
that  single  option  and  used  the  resources  of  tha  union  to  promote  it  The  decision 
to  hold  the  merger  referendum,  and  to  hold  It  now,  is  no  more  pure,  and  no  lesa 
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violative  of  TitU  1,  than  U  the  taintad  and  illegal  chain  of  avanta  from  which  that 
referendum  was  renerated. 


Plaintiffs  Are  Likely  to  Succeed  In  Bstabllahlng  That 
The  Individual  Defendants  Have  Palled  to  PulfiU  the 
Piduelary  Responsibility  Established  By  SSOl  of  the 
Landrum-Griffin  Act.  28  U.S.C  S801. 


Section  SOl  of  the  Landrum-Griffin  Act,  29  U.S.C.  SSCl,  provides,  in 


part: 


The  officers,  agents,  shop  stewards  and  other  repre- 
sentatives of  a  labor  organization  occupy  positions  of  trust 
In  relation  to  such  organization  and  its  members  as  a  group. 
It  is,  therefore,  tha  duty  of  each  such  person  ...  to  refrain 
from  acquiring  any  pecuniary  or  personal  interest  which 
conflicts  with  the  interests  of  such  organization. 

This  section  has  been  interpreted  by   tha  Ninth   Circuit  "to  apply  to  fiduciary 

responsibilities  of  union  officials,  agents,  and  representatives  in  any  area  of  their 

authority,"    regardless    of    any    direct    nexus   of    the   alleged   violation    to    the 

expenditure  of  the  union's  money  and  property.    Stelling  v.  IMEW.  587  F.2d  1379, 

1J89  (yth  Cir.   1978).     In  particular,  "Itjhe  allegation  that  [unioni   officials  have 

denied  the  membership  of  the  union  the  constitutionally  guaranteed  right  to  vote  is 

a  sufficient  assertion  of  a  breach  of  trust  on  the  part  of  the  appellees  to  invoke  the 

jurisdiction  of  SSOl."   M^,  at  1389;  see  also  Local  1380.  BRAC  v.  Dennis.  625  F.2d 

819,  828  (9th  Cir.  1980).     Where  a  Title  V  claim  depends  upon  demonstrating  a 

constitutional  violation,  the  question  is  only  whether  "Ivliewing  the  constitution  as 

a  whole.  ...  the  union's  Interpretation  [14  unreasonable."  Thus,  while  evidence  of 

bad  faith  or  confUeU  of  interest  may  indicate  a  Title  Y  violation  even  in  an 

otherwise  reasonable  application  of  union  rules  or  public  law  (Stelling.  supra,  at 

138U  &  n.ll),  there  is  no  need  to  establish  bad  faith  or  a  discriminatory  motive 

where  the  constitutional  Interpretation  is  unreasonable. 
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2.  In  this  Instance,  the  individual  defendants  have,  as  we  have  already 
shown,  denied  plaintiffs  their  rig^ht  to  a  meaningful  vote  under  the  ITU  Book  of 
Laws,  by  interpreting  the  Book  of  Laws,  in  a  patently  unreasonable  way  to:  U)  give 
the  Canvassing  Board  authority  to  decide  substantive  election  challenges;  and  (2) 
permit  the  perpetuation  in  office  of  a  defeated  candidate.  Sec  pp.  22-28,  supra. 
Additionally,  defendants  violated  plaintiffs'  right  to  a  meaningful  vote  by  refusing 
to  undertake  a  fair  investigation  of  the  vice  presidential  races  (pp.  29-30,  supra), 
and  by  relying  on  a  patently  unreasonable,  and  discriminatory  legal  interpretation 
(concerning  the  application  of  the  Landrum-Griffin  Act  to  Canadian  locals).  See  p. 
31,  supra. 

Furthermore,  the  individual  defendants  have  both  a  'personal"  and  a  "pecuni- 
ary" interest  (SSOl  of  the  LMRDA,  29  U.8.C.  SSOI)  adverse  to  plaintiffs'  right  to 
cast  a  meaningful  vote  in  favor  of  an  Executive  Council  not  unalterably  committed 
to  the  Teamsters'  takeover.  If  that  merger  occurs,  the  members  of  the  present 
Executive  Council  ~  apparently  including  Bingel,  the  defeated  candidate  for 
President  ~  will  "become  officers  of  ITU/IBT  [andl  serve  until  the  completion  of 
their  present  terms."  IBT/ITU  Agreement,  supra.  Article  XIX,  Section  1.  Thu^  the 
individual  defendants  will  be  secure  in  their  offices  until  1986;  three  of  the  five 
Executive  Council  defendants  lack  such  security  now,  either  because  they  lost  the 
election  in  1983  (BlngeU,  or  because  the  election  they  won  is  being  challenged 
(Brown  and  Wartinger). 

Moreover,  the  five  individual  defendants  will  have  the  opportunity  to  earn  a 
considerably  higher  income  than  they  do  now  if  the  Teamsters  merger  is  approved. 
Presently,  the  ITU  Constitution  requires  that  the  five  Executive  Council  officers 
devote  full  time  to  their  positions  as  officers  (ITU  Book  of  Laws,  supra.  Constitu- 
tion, Art.  VI,  SSI,  2  6c  3),  and  that  their  fuU  salary  shall  be  an  amount  calculated  as 
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>  multiple  of  th«  average  full-time  weekly  waecs  of  memberg.  (Idy  Art.  vm,  f  1.) 
The  merger  proposal  would  (1)  eliminate  the  fuU-tlme  requirement  for  officer« 
(IBT/ITU  Agreement  njgra,  revision  of  Article  VI,  at  p.8),  and  12)  provide  that  the 
salary  specified  in  the  Constitution  shall  be  only  a  minimum,  and  shall  be  "from  all 
sources."  U.,  Article  vm,  SI.  EvidenUy,  the  intent  is  to  permit  the  individual 
defendanu,  liice  many  Teamsters  officials  (see  S.  Brill,  The  Teamsters  (1979)),  to 
derive  huge  incomes  by  serving  in  several  different  union  positions  at  once.  The 
personal  interest  of  the  individual  defendants  in  attaining  the  opportunity  for  such 
wealth  is  an  interest  directly  adverse  to  the  organisation's  interest  in  the  negoti- 
ation of  the  merger  agreement  which  is  the  most  advantageous  to  the  membership 
as  a  whole. 

The  individual  defendants  have  also  breached  fiduciary  responsibilities  of  a 
traditional  financial  character.  They  have  authorized  expenditure  of  enormous 
amounts  of  union  funds  to  "sell"  the  merger  to  the  membership.  They,  for  example, 
sent  personal  telegrams  to  each  of  70,000  members  reporting  on  the  course  of  the 
negotiations  (see  McMichen  Declaration,  1 1 16,  17  and  S4),  as  well  as  contracting 
with  a  professional  public  relations  firm  for  the  production  of  movies  and  other 
audiovisual  deviceft.  The  Executive  Council  has  scheduled  nine  regional  "merger 
conferences"  to  be  held  in  cities  around  the  country  between  March  3 1  and  May  6, 
1984,  to  promote  ratification  by  the  membership  of  the  merger  agreement.  Olson 
Declaration  at  1 4  and  Exhibit  D.  Since  the  Executive  Council  members  have,  as 
we  have  seen,  a  direct  and  strong  personal  and  pecuniary  interest  adverse  to  that 
of  the  organization  in  forcing  the  Teamsters  takeover  before  a  valid  officer  elec- 
tion occurs^  the  mammoth  expenditures  they  have  authorized,  and  may  in  the  near 
future  authorize,  in  pursuit  of  that  goal  violate  TitJe  V.  The  Individual  defendanU 
must  therefore  be  enjoined  from  making  any  such  expenditures  in  support  of  the 
May  16  referendum. 


■  ME' 
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C.       Plaintiffs  Are  Likely  to  Succeed  in  Establishing  that 
Defendants  Violated  the  ITU  Constitution. 


It  hac  recently  become  clear  that  under  S30I(aJ  of  the  Taft-Hartley 
Act,  29  U.S.C.  S18S(a}, — '  federal  courts  have  Jurisdiction  over  suits  by  individual 
members  claiming  that  an  international  union  constitution  or  bylaws  have  been 
violated.  United  Association  of  Journeymen  v.  Local  334.  452  U.S.  615  (19glJ; 
Kinney  v.  IBEW,  689  F,2d  1223  (9th  Cir.  1982).  Further,  jurisdiction  under  $301 
does  not  depend  on  the  Identity  of  the  parties  to  the  lawsuit;  there  is  S301 
jurisdiction,  whoever  the  plaintiffs  and  defendants  may  be,  if  "the  resolution  of  the 
lawsuit  (id  focused  upon  and  governed  by  the  terms  of  the  contract".  Paint  it 
Decorating  Contractors  Assn.  v.  Painters  &  Decoratora  Joint  Committee.  707  F.2d 
1067,  1071  (9th  Cir.  1983).  In  this  ease  the  contract  is  the  ITU  Constitution  and 
Book  of  Laws.  Finally,  in  a  suit  under  S301,  there  is  no  need  to  establish  that  the 
constitutional  violation  was  badly  motivated  or  constituted  diacriminatory  action; 
that  the  constitution  was  In  fact  violated  is  sufficient.  Consequently,  for  any  part 
of  the  chain  of  events  already  discussed  which  occurred  in  violation  of  the  ITU 
Book  of  Laws,  plaintiffs  are  entitled  to  relief  regardless  of  whether  or  not  any 
statutory  rights  were  violated. 

We  have  already  demonstrated  (See  Part  A,  supra)  that  under  the  ITU  Book  of 
Laws  (1)  the  Canvassing  Board  had  no  authority  to  entertain  Bingel<s  election 


39/ 

— '     Section  30  KaJ  provides: 


(a)  Suits  for  violation  of  contracts  between  an  em- 
ployer and  a  labor  organization  representing  employees  in  an 
industry  affecting  commerce  as  defined  in  this  chapter,  or 
between  any  such  labor  organizations,  may  be  brought  in  any 
district  court  of  the  United  States  having  Jurisdiction  of  the 
parties,  without  respect  to  the  amount  in  controversy  or 
without  regard  to  the  citizenship  of  the  parties 
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1  I  protait;  and  (2)  both  for  that  reaion  and  bacauM   the  Book  of  Laws  provide* 

2  I  directly  that  the  individual  with  the  highest  number  of  votea  ahould  take  offlce,  the 

3  I  refuial  to  Mat  McMichen  in  office  pending  a  rerun  was  in  violation  of  the  ITU  Book 

4  I  of  UwB.      On  the  basia  of  these  constitutional  violations  alone,   McMichen  is 

5  I  entitled  to  be  seated  immediately,  pending  a  rerun  election,  and  the  referendum 

6  I  election  should  be  withdrawn  until  placed  on  the  ballot  by  a  properly  constituted 

7  I  Executive  Council. 


i   K 

i  J 

"  D 
S 
in 


H 


«>  » 

0  i 


10 

11 

12 

\" 

15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

25 

26 


D.       Plaintiffs'  Pension  Claims  are  Likely  to  Succeed. 

1.  The  ITU  operates  a  negotiated,  Jointly  trusteed  pension  plan  ("ITU- 
NP?*?  under  the  Taft-Hartley  Act.  29  U.S.C.  $186,  and  ERISA,  29  U.S.C.  SlOOl,  et 
seq.  McMichen  is  a  union  trustee  of  that  plan.  Since  1978,  he  has  also  served  as 
Chairman  and  sole  union  representative  on  the  plan's  administrative  committee, 
which  oversees  the  plan's  day-to-day  operations.  TTie  ITU-NPP  declaration  of  trust 
lists  him  as  a  trustee  and  as  a  "named  fiduciary."  It  provides  for  a  term  of  ofHoe 
continuing  until  death,  incapacity,  resignation  or  removal;  appointment  of  trustees 
by  the  ITU  Executive  Council;  removal  and  replacement  of  union  trustees  at  will  by 
the  ITU;  and  a  central  role  in  notification  of  removal,  replacement  or  sucession  for 
the  ITU  President.  McMichen  DecUration  II 45. 

On  Ai^ust  16,  1983,  immediately  after  the  San  Francisco  convention  at  which 

McMichen  and  eaoh  of  the  other  pension  trustees  were  nominated  as  candidates  for 

ITU  office,  management  trustee  and  ITU-NPP  Secretary,  James  Home,  wrote  to 

Bingal  suggesting  that  In  view  of  what  transpired  at  the  ITU  Convention  in  San 

Francisco  last  week"  McMichen  should  be  removed  as  the  Union  representative  on 

the  administrative  committee.      This   was   followed   on   August   22,    1983,   by   a 

memorandum  trom  Bingel,  acting  as  Chairman  of  the  Board  of  Trustees,  asking  all 
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trustees  for  a  vote  on  McMichvn'i  removtl;  and  on  August  29,  1983,  by  a  notice  to 
McMichen  that  he  had  been  removad.   McMich^n  Daclaratlon  1 46. 

McMichen  and  union  tructee  Kopeck  protested  the  removal.  They  emphasized 
that  all  union  trustee*  were  engaged  in  election  campaigns,  and  that  McMichen  had 
a  long  record  as  chair  of  the  administrative  eommittea,  unblemished  by  favoritism 
or  partisan  politics.  Thasa  pretest*  failed,  however,  and  trustee  Heritage  replaced 
MeMichen  as  chairman  of  the  administrative  committee.—'  McMichen  Declara- 
tion 1  47. 

In  October  1903,  at  an  ITU  Chicago  Conference,  Bingel  announced  a  proposed 
increase  in  the  ITU-NFP  benefits  and  a  report  by  the  plan  actuary  that  the  Team- 
sters merger  "could"  result  in  "advantages  to  the  plan."  At  the  time,  no  increase  in 
benefits  had  been  voted  on  or  fuUy  considered  by  the  trustees.  McMichen  sup- 
ported a  sound  benefit  adjustment,  which  was  in  fact  approved  in  Kovember,  but 
was  concerned  about  hastily  considered  and  politically  announced  changes  in  the 
plan  benefits  and  about  the  relationship  between  any  merger  with  the  Teamsters 
and  any  trend  toward  Teamster  control  of  the  administration  or  management  of  the 
plan.   McMichen  Declaration  149. 

Since  October,  McMichen  has  received  little  information  about  the  operation 
of  the  plan,  and  his  aoecas  to  plan  management  has  been  reduoad.  Ha  has  heard 
"rumors"  of  his  impending  removal  as  a  trustee  but  has  received  no  formal  notifica- 
tion of  removal.  McMichen  Declaration  1  SO. 

On  April  3,  1983,  McMichen  telephoned  the  plan's  administrator,  Carl  Hatten, 
and  asked  whether  he  would  be  allowed  to  attend  the  April  meeting  of  the  pension 


AU  the  correspondence  concerning  removal  of  McMichen  as  chairman  of  the 
administrative  committee  continued  to  recognize  him  as  a  trustae.  McMichen 
Declaration  148. 
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trurtets  In  hia  etpAcity  w  a  truite*.  He  was  told  that  h«  would  not  be  allowed  to 
attend  ai  a  truatee,  and  that  he  muit  raise  any  question  about  this  "with  the  union." 
McMJehen  has  received  no  formal  notice  of  his  removal  as  a  trustee.  Under  the 
plan  document,  the  ITU  President  must  sign  such  notices.  McMlchen  Declaration 
151. 

S.  Section  302(eX5}  of  Taft-Hartley  29  U.S.C.  Sl86(eXS}.ii^  requires  that 
ar.  employee  pension  plan,  such  as  the  ITU-NPP,  managed  by  a  trust  fund  jointly 
trusteed  by  union  and  management  trustees,  mutt  be  managed  for  the  sole  and  ex- 


^      Section  ia6(b)  and  (o)(5)  provide  in  relevant  part: 

(bXl)  It  shall  be  unlawful  for  any  person  to  request, 
demand,  receive  or  accept,  or  agree  to  receive  or  accept, 
any  payment,  loan,  or  delivery  of  any  money  or  other  thing 
of  value  prohibited  by  subsection  (aj  of  this  section. .  . . 

(c)  The  provisions  of  this  section  shall  not  be  applica- 
ble ..  .  (S)  with  respect  to  money  or  other  thing  of  value 
paid  to  a  trust  fund  established  by  such  representative,  for 
the  sole  and  exclusive  benefit  of  the  employees  of  such 
employer,  and  their  families  and  dependants  (or  of  such 
employees,  families,  and  dependents  jointly  with  the  em- 
ployees of  other  employers  making  similar  payments,  and 
their  families  and  dependents):  Provided,  that  (A)  such  pay- 
ments are  held  in  trust  for  the  purpose  of  paying,  either 
from  principal  or  income  or  both,  for  the  benefit  of  employ- 
ees, their  families  and  dependents,  for  medical  or  hospital 
case,  pensions  on  retirement  or  death  of  employees,  com- 
pensation for  injuries  or  illness  resulting  from  occupational 
activity  or  insurance  to  provide  any  of  the  foregoing,  or 
unemployment  benefits  or  life  insurance,  disability  and  sick- 
nesi  insurance,  or  accident  insurance;  (B)  the  detailed  basis 
on  which  such  payments  are  to  be  made  is  specified  in  a 
written  agreement  with  the  employer,  and  employees  and 
employers  are  equally  represented  in  the  administration  of 
such  Kind,  together  with  such  neutrel  persons  as  the  repre- 
sentatives of  the  employers  and  the  representatives  of  em- 
ployees may  agree  upon.  ...  (o)  such  payments  as  are 
intended  to  be  used  for  the  purpose  of  providing  pensions  or 
annuities  for  employees  are  made  to  a  separate  trust  which 
provides  that  the  funds  held  therein  cannot  be  used  for  any 
purpose  other  than  paying  such  pensions  or  annuitieSi 
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elusive  purpose  of  benefitting  the  employeeg  covered  by  the  Han.  In  addition,  such 
■  plan  must  be  operated  under  and  In  aeoord  with  a  document  or  declaration  of 
trust.  These  basic  principles  of  trust  eonduot  and  operation  are  re-cnforcad  by 
$404  of  ERISA,  29  U.S.C.  SU04,  which  provides  that  an  ERISA  fiduciary  must 
perform  "Solely  in  the  Interest  of  the  participants  and  beneficiaries,"  and  in 
accordance  with  the  plan  documents '^'  Both  Taft-Hartley  and  ERISA  incorpo- 
rate traditional  common  law  trust  principles  on  issues  surrounding  the  appointment 
and  removal  of  trustees.  Under  common  law  trust  as  well,  the  trust  instrument 
controls  the  appointment  and  removal  of  trustees,  absent  legislation  dictating 
otherwise.  2  A.  Scott,  Law  of  Trusts.  5106,  108  (3d  ed.  1867)|  Bogert  en  Trusts. 
S511S,  Thus,  while  there  is  no  statutory  requirement  of  good  cause  for  removal,—' 
trustees  do  have  an  obligation  to  assure  that  those  trustees  who,  under  the  trust 
instrument,  are  properly  seated  as  trustees  are  permitted  to  participate  fully  in  the 
trust's  affairs. 


42/ 

^^      Section  404  goes  on  to  require  that  an  ERISA  fiduciary  must  acti 

(A)  for  the  exclusive  purpose  of: 

{Q      providing  benefits  to  participants  and  their  beneficiaries;  and 
(ii)     defraying  reasonable  expenses  of  administering  the  plan; 

(B)  with  the  care,  ikiU,  prudence,  and  diligence  under  the  circumstances 
than  prevailing  that  a  prudent  man  acting  in  a  like  capacity  and 
familiar  with  such  matters  would  use  in  the  eonduot  of  an  enterprise  of 
a  like  character  and  with  like  alms; 


(D)  In  aeeordanee  with  the  documents  and  instruments  governing  the  plan 
insofar  as  such  documents  and  instruments  are  consistent  with  the 
provisions  of  this  title  or  title  IV. 

Section  40S  of  ERISA  makes  co-Hdueiarles  liable  for  a  breach  fiduciary  responsibil- 
ity of  another  fiduciary,  if  the  fiduciary  knows  of  the  breach  and  does  not  remedy 
it.  29  U.S.C.  SllOS. 

^  See  «y  Philadelphia  Natl  Bank  v.  Employing  Bricklayers  Ass'n.  169  P.Supp 
591  (E.D.  TaT  1959).  Culinary  Employees  Local  555  v.  Hawaii  Employee  Benefit 
Association.  688  P.2d  1228  (9th  Cir.  1982);  Lamb  v.  Covey.  488  P.2d  289  (D.C.Cir. 
WlhuA  NLRB  V.  Amex  Coal  Co..  453  U.S.  322  (1981). 

-41- 

MEMORANOUM  OF  POINTS  AND  AUTHORITIES 


1579 


1 

2 

3 

4 

S 

6 

7 

i 

9 

is 

10 

0 

o 

o 

N 

B 

0 

■ 

• 

5 

11 

td 

h 

J  « 

5 

1 

12 

1  K 

s 

o 

■ 

♦" 

^U 

X 

f 

1 

IS 

t3 

C 

I 

16 
17 
18 
19 
20 
21 
23 
23 
24 

2S 
76 


In  at  least  three  waya,  the  Individual  dcfendanU  have  violated  their  fiduetary 
responsibiUties  under  ERISA.  First,  they  removed  McMiehen  at  chairman  of  the 
administrative  committee  for  reasons  related  only  to  his  role  in  union  politics,  and 
unrelated  to  his  performance  of  his  duties  in  that  critical  position.  By  doir«  this, 
they  made  one  of  the  most  important  decisions  they  make  as  trustees  ~  designa- 
tion of  the  two  trustees  who  supervise  the  day-to-day  affairs  of  the  Fund  —  turn 
on  criteria  other  than  the  beneficiaries'  and  participants'  best  interests.  This  they 
could  not  do. 

Secondly,  IMcMiehen  has  never  been  notified  by  either  the  ITU  Executive 
Council  as  an  entity  or  the  ITU  President  and  Secretary  of  his  removal  as  a  trustee, 
nor  have  plaintiffs  and  other  plan  participants  and  beneficiaries  been  so  notified. 
Nonetheless,  McMiehen  has  been  prevented  from  attending  Purid  meetings  as  a 
trustee,  and  is  not  receiving  the  information  he  is  entitled  to  as  a  trustee  so  that 
he  can  protect  the  interests  of  plaintiffs  and  other  participants  and  beneficiaries. 
By  barring  him  f^om  their  meetings  under  these  circumstances  and  refusing  to 
provide  him  with  adequate  information  on  the  Fund's  affairs,  the  defendants  are 
violating  their  fiduciary  responsibilities 

Finally,  even  if  there  had  been  a  procedurally  proper  removal  of  McMiehen, 
that  removal  would  have  been  invalid.  As  we  have  previously  demonstrated,  the 
Executive  Council  of  the  ITU  is  presently  illegally  constituted.  In  particular, 
McMiehen,  not  Bingel,  should  presently  be  holding  the  office  of  President.  Kotice 
signed  by  the  President  Is  one  of  the  steps  in  the  removal  process.  By  barring  from 
meetings  and  from  access  to  Information  a  named  fiduciary  who,  if  removed  at  all, 
was  removed  by  the  action  of  a  person  who  Is  an  illegal  usurper  In  the  office  he 
purports  to  held,  defendants  have  violated  their  nduelaiy  rc^onsibilJtles. 

It  is  particularly  important  in  the  present  circumstances  that  the  ITU-NP? 
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1  trustees  scrupulously  fulfill  thair  fiduciary  responsIbilitieL     Present  retirees  are 

2  votire  members  of  the  ITU.  They  comprise  approximately  45  percent  of  the 
2  electorate.  The  retirees  would,  however,  lose  their  right  to  vote  when  they  come 
4  I  under  the  control  of  the  Teamsters.  Thus,  if  the  merger  document  is  approved,  ITU 
c  retirees  will  no  longer  have  any  say  in  the  selection  of  the  officers  who  designate 
^  I  the  Fund's  trustees.  Accordingly,  unbiased  and  prudent  management  of  the  pension 
7  plan  is  particularly  important  in  assuring  that  the  effect  of  the  proposed  merger  on 
g  the  pension  plan  is  properly  compiled,  evaluated,  and  made  available  to  the 
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membership.  With  the  illegal  exeluiion  of  the  on*  trustee  not  Irrevocably  commit- 
ted to  the  Te&mstera'  merger,  plaintiffs'  rights  to  such  protection  arc  being 
violated. 

COWCLUSIOW 

For    the    reasons    stated    above,    plaintiffs    Application    for    a    Temporary 

Restraining  Order  and  Motion  for  ■  Preliminary  Injunction  should  be  granted. 

Dated:  April  10,  1984. 

Respectfully  submitted, 

STEPHEN  I.  SCKL  OSS  BERG, 

ABRAHAM  L  ZWERDLINO 

MICHAEL  T.  LEIBIQ 

ZWERDLING,  SCHLOSSBERG,  LEIBIG  &  KaHN 

STEPHEN  P.  BERZON 
MARSHA  S.  BERZON 
GEORGE  C.  HARRIS 
ALTSHULER  Sc  BERZON 


By«. 


MARSHA  6.  BERZON 


GEORGE  C.  HARRIS 
Attorneys  for  Plaintiffs 


Of  Counsel; 

BRIAN  POWERS 

4748  Wisconsin  Ave.,  N.W. 

Washington.  D.C.  20018 

J.R.  GOLDTHWAITE.  JR. 
777  W.  Peachtree  St.  N.I. 
Atlanta,  Georgia  30308 
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Responses  of  Richard  M.  Herman 
Questions  for  all  neai&ees 


1 .  nhieh  current  Si^reme  Court  Justice  do  you  most  adoiire  and 
vliy? 

While  I  respect  the  Supreme  Court  and  all  of  the  juetiees,  I 
have  greatest  admiracion  for  Justice  Sandra  Day  O'Connor.   I 
am  iinpressed  by  the  breadth  of  experience  she  has  brought  to 
the  Court  as  a  former  practitioner,  state  senator  and  state 
judge;  by  her  exen^lary  deznaanor,  and  by  her  well  reasoned 
and  clear  written  decisions.   I  appreciate  her  fact  specific 
approach  to  case  resolution  and  her  ability  to  articulate 
the  narrowest  appropriate  legal  grounds . 

2.  Mhieh,  judge  or  justice  has  aiost  Influenced  your  tbaaking 
eoncezning  the  constitutional  separation  of  powers  and  why? 

Supreme  Court  Justice  Felix  Frankfurter  has  influenced  my 
thinking  in  the  area  of  constitutional  separation  of  powers. 
His  deference  to  the  policy  and  administrative 
determinations  of  legislative  and  executive  representatives 
and  to  the  Constitutional  mandate  of  deciding  only  real 
controversies  (i.e.  "cases  or  controversies")  is  clearly 
compelling.   He  also  argued  persuasively  that  Constitutional 
questions  should  be  avoided  if  there  is  present  an 
alternative  ground  for  case  resolution. 

3.  What  does  the  discretionary  powers  o£  tlie  judiciary  mean  to 
you? 

Judges  have  extremely  limited  discretion.   Article  III  of 
the  Constitution  cotifiels  Federal  judges  to  resolve  (only) 
concrete  "cases  or  controversies"  according  to  next  and 
standards  of  precedent.   Matters  must  be  "ripe",  not  "moDt"< 
and  parties  must  have  standing.    The  coxirts  should  neither 
legislate  nor  administer  the  law.   Judicial  discretion 
sometimes  comes  into  play  where,  for  exan^le,   a  judge  may 
select  a  sentence  within  a  statutory  range  or  where  a  judge 
may  choose  from  among  calendar  and  case  management  options. 

4.  What,  In  your  view.  Is  the  single  most  important  right  not 
protected  by  the  constitution?   In  other  words,  are  there 
any  rights  that  as  a  policy  natter  you  would  like  to  be 
protected  by  the  Constitution,  but,  in  your  view  are 
nonetheless  not  secured  by  the  Constitution? 


I 
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I  do  not  as  a  policy  matter  perceive  the  need  for  any  rights 
or  protections  additional  to  those  already  secured  by  the 
Constitution . 


5.  Which  law  review  article  or  book  has  atest  influenced  your 
view  of  the  lav? 

My  view  of  the  law  has  been  significantly  influenced  by  Hart 
and  Wechsler's  The  Federal  Courts  and  The  Federal  Svetem 
(various  editions) . 

6.  What  role  do  you  think  legislative  history  -  by  which  I  mean 
the  varioua  coomiittee  report,  hearing  ferasscriptB  and  floor 
statenents  --  should  play  in  the  interpretation  of  the  text 
of  a  statute? 

In  interpreting  a  statute,  one  must  look  first  and  foremost 
to  the  words  of  the  statute  itself  as  well  as  to  applicable 
precedent  construing  the  statute.   Legislative  history 
should  play  (only)  a  secondary  role  because,  among  other 
reasons,  legislative  intent  is  mdst  often  exceedingly 
difficult  to  ascertain. 
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Which,  euxrenfc  U.S.  Supreme  Court  Justice  do  you  admire  most 
and  why? 

While  I  respect  the  Supreme  Court  and  all  of  the  justices,  1 
have  greatest  admiration  for  Justice  Sandra  Day  O'Connor.   I 
am  in^ressed  by  the  breadth  o£  experience  she  has  brought  to 
the  Court  as  a  former  practitioner,  state  senator  and  state 
judge;  by  her  exemplary  demeanor.-  and  by  her  well  reasoned 
and  clear  written  decisions.  I  appreciate  her  fact  specific 
approach  to  case  resolution  and  her  ability  to  decipher  the 
narrowest  appropriate  legal  grounds . 

In  your  persosAl  legal  opinion,  what  is  the  greatest  Suprane 
Court  decision  in  Che  last  thirty  years?   What  is  the  worst 
Supreme  Court  decision  in  the  last  thirty  years. 

As  a  Federal  judge,  I  would  be  bound  by  all  Supreme  Court 
holdings,  but  I  personally  believe  the  Court's  decision 
(written  by  Justice  Blackmun)  in  gaubert  v.  Merrel  Dow 
yharmaceutieals.  Inc.  509  U.S.  579  (1993)  is  exemplary.   At 
issue  in  this  case  was  the  appropriate  standard  for 
admissibility  of  expert  testimony  in  a  Federal  product 
liability  ease  (where  infants  suffered  serious  birth  defects 
allegedly  because  of  their  mother's  use  of  the  drug 
Bendectin) .  The  Court  determined  that  under  the  Federal 
Rules  of  Evidence  opinion  evidence  should  be  admitted  if  it 
both  rests  on  a  reliable  foundation  and  is  relevant  to  the 
inquiry.   In  reaching  its  determination,  the  Court  reversed 
the  lower  court  rulings  and  determined  that  the  "general 
acceptance"  or  Frye  case  standard  is  not  applicable  in  a 
Federal  trial.   As  a  Family  Court  judge,  I  am  faced  daily 
with  cases  involving  expert  testimony,  e.g.  in  contested 
paternity  proceediiSge  and  child  abuse  eases .   Z  appreciate 
the  Daubert  decision  tor  its  clarity  and  for  the  very 
helpful,   practical  guidance  it  provides  to  Federal  trial 
court  judges  in  assessing  the  merits  of  expert  opinion. 


Quite  apart  from  a  judge's  obligation  to  follow  all  Supreme 
Court  decisions,  it  is  difficult  to  categorize  any  of  them 
(during  the  last  thirty  years)  as  the  worst  case  because  of 
my  overriding  high  regard  and  respect  for  the  work  of  Court . 
At  most  I  would  say  that  I  found  the  Court's  divided  (5/4) 
decision  in  Turner  Broadcasting  System.  Inc.  et  al ■  V. 
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federal  Communications  Congniasi^Qn.  117  S.  Ct.  1174  (1997)  to 
be  Eonvewiiat  disappointing  because,  while  I  fully  believe  (as 
did  the  majority)  that  promoting  fair  competition  with  local 
broadcast  television  is  a  legitimate  and  substantial 
govemtoent  goal,  I  also  feel  (as  did  Justice  O'Connor  in 
dissent)  that  the  1992  CaJsle  Act's  "must  carry"  requirements 
may,  under  the  First  Amendment,  be  broader  than  necessary  to 
achieve  this  goal.   Despite  this  reservation,  I  would  have 
no  hesitancy  in  applying  Turner  in  an  appropriate  case. 

In  your  persoaal  legal  opinion,  Is  cbe  19 5£  Habeas  Corpus 
KeCom  legislation  constitutional? 

I  believe  that  the  1996  Habeas  Corpus  Reform  Act  is 
constitutional.   Aspects  of  the  1996  Law  have  already  been 
reviewed  and  upheld  (unanimously)  by  the  Supreme  Court. 
SSE/  gelker  v.  Tumin.  518  U.S.  SSI  (1996).   See  algo.  Adams 

v   U.S..  P. 3d  ,  1998  ML  514679  (2d  Cir.  Aug.  20, 

1998) . 

If  confined,  you  will  preside  over  many  eaployaenc 
discrimination  cases  as  a  federal  judge. 

In  a  suit  challenging  a  go^rerxuneat  racial  preference.  Quota, 
or  set-aside,  will  you  follow  the  1995  Adarand  v.  Pena 
decision  and  subject  that  racial  preference  to  the  strictest 
judicial  scrutiny? 

In  any  suit  challenging  a  governmental  racial  preference 
quota  or  set  aside,  I  would  certainly  follow  the  Supreme 
Court's  ruling  in  Adarand  v.  pena.  515  U.S.  200  (1995)  which 
applied  a  "strict  scrutiny"  test. 

In  your  personal  l^gal  opinion,  how  difficult  is  it  for  any 
governoient  program  or  statute  to  survive  strict  scrutiny? 

It  is  very  difficult  to  overcome  "strict  scrutiny."   A  line 
of  cases,  including  and  preceding  Adarand .  irxdicate  that 
governmental  racial  preference  quotas  and/or  set  asides  have 
not  survived  strict  scrutiny. 
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5.  Do  you  believe  that  the  California  Civil  Kigtxts  Initiative 
violates  any  federal  or  state  constitutional  provision? 

1  believe  the  California  Civil  Rights  Initiative 
("Proposition  209")  is  conscitutional.   In  reversing  a 
Pederal  District  Court  ruling,  the  9th  Circuit  court  of 
Appeals  has  upheld  the  constitutionality  of  Proposition  209. 
Sfle,  Coalition  fqr  Scon.  Equity  v.  Wilson.  122  P. 3d  692  (9th 
Cir.  1997),  cert,  denied.  118  S.  Ct .  397  (1997). 

6 .  As  a  aiatter  of  constitutional  law,  do  you  believe  that  voter 
referenda  should  be  samtinized  more  closely  by  the 
judiciary  than  laws  enacted  by  legislatures? 

Voter  referenda  should  not  be  subjected  to  closer  scrutiny 
than  legislative  enactments.  Voter  referenda  or 
initiatives,  assuming  they  are  otherwise  properly  adopted, 
are  valid  means  for  citizens  to  enact  legislation.  They 
have  been  upheld  by  the  Supreme  Court.  See,  e.g. .  Pacific 
States  Telephone  and  Telegraph  Co.  V.  Oregon.  223  U.S.  118 
(1912)  . 

7 .  Do  you  believe  that  Congress  has  the  power  under  Ar-ticle  III 
to  limit  the  jurisdietion  of  the  lower  federal  courts, 
provided  it  does  so  in  an  otherwise  constitutional  fashion? 

I  believe  that  Congress  has  the  power,  under  the 
Constitution,  to  liniit  the  jurisdiction  of  the  lower  federal 
courts  as  it  did,  for  example,  when  it  adopted  the 
sentencing  guidelines  pursuemt  to  the  Sentencing  Reform  Act 
of  1984.   See.  Mis^retta  v.  V.S. .    468  U.S.  361  (1989), 
upholding  a  Congressional  delegation  of  rule -making 
authority  co  the  United  States  Sentencing  Commission. 

8.  Last  year,.  Congress,  using  its  power  under  Article  III  of 
the  Constitution,  restricted  the  discretion  of  the  lower 
federal  courts  to  mlcro-aianage  state  prisons  when  it  passed 
the  Prison  Litigation  Refora  Act. 

In  your  personal  legal  opinion,  is  the  Prison  Litigation 
Refers  Act  constitutional? 
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I  believe  that  the  Prison  Litigacion  Reform  Aec  is 
conscltutional .   Several  Federal  Appellate  Courts,  including 
the  Second  Circuit,  have  upheld  the  Act's  const itutionality. 
See,  e.g.   Ben-jamin  v.  Jacobson.  124  F.3d  162  (2d  Cir. 
1997);  as£  also  Plvler  v.  Moore.  100  F.3d  365  (4th  Cir. 
1996)  ceyt,  denied.  117  S.  Ct .  2460  (1997). 

in  your  pez-sonal  legal  opinion,  is  tbe  deatb  penalty 
constitutional? 

I  believe  the  death  penalty  is  constitutional. 

Would  your  personally  be  reluctant  to  ii^ode  or  itphold  the 
death  penalty? 

I  would  not  be  reluctant  to  impose  or  uphold  the  death 
penalty  in  an  appropriate  case . 


TOTAL  P. 09 
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1 .  Which  ourrent  Supreme  Court  Justice  do  you  adniuE  most  and  why? 

Justice  Sandra  Day  O'Connor  deserves  particular  respect  in  becoming  the  first  female 
Justice  to  serve  on  the  Supreme  Court.  Throu^out  her  groundbreaking  legal  career  and  tenure 
on  the  Court,  Justice  O'Connor  has  exhibited  the  utmost  integrity  and  honesty.  While  I  am 
hesitant  to  single  out  one  Justice  among  nine  highly  accomplished  jurists,  1  believe  that  Justice 
O'Connor  is  especially  deserving  of  admiration  and  respect. 

2.  In  your  personal  legal  opinion,  what  is  the  greatest  Supreme  Court  deoision  in  the  last 
thirty  years?  What  is  the  worst  Supreme  Court  decision  in  the  last  thirty  years? 

I  beheve  that  Tenv  v.  Ohio  392  U.S.  ]  (1968),  represents  a  particularly  well-considered 
decision.  The  Supreme  Court  upheld  the  conviction  of  an  individual  who  had  been  frisked  by  an 
officer  who  had  observed  the  individual's  suspicious  behavior.  The  Court  thereby  established 
the  "stop  and  frisk"  exception  to  the  warrant  requirement.  The  Court  held  that  where  an  officer 
has  reasonable  suspicion  of  criminal  activity,  the  ofBccr  is  entitled  to  conduct  a  limited  search  of 
the  person  for  the  safety  of  the  officer  and  any  surrounding  persons.  Terrv  v.  Ohio  thereby 
advanced  the  need  for  public  safety  and  effective  law  enforcement  while  still  protecting  the 
individual's  constitutional  right  against  unreasonable  searches  and  seizures. 

Many  believe  that  Citv  of  Boerne  v  Florci,  138  L.Ed.2d  624  (1997),  was  an  unfortunate 
decision.  In  that  case,  the  Supreme  Couti  held  that  the  Religious  Freedom  Restoration  Act  was 
not  a  proper  exercise  of  Congress'  Fourteenth  Amendment  enforcement  power.  Nevertheless,  as 
a  federal  judge.  I  would  be  compelled  to  apply  the  rulings  of  the  Siqtieme  Court,  regardless  of 
whether  I  personally  agreed  or  disagreed  with  those  decisions. 

3.  In  your  personal  legal  opinion,  is  the  199S  Habeas  Corpus  Reform  legislation 
constitutional? 

First  and  foremost,  legislation  is  always  entitled  to  a  strong  presumption  of 
constitutionality.  Therefore,  I  would  begin  with  the  principle  that  the  law  is  constitutional  and 
that  it  is  within  Congress'  power  to  enact  that  law.  I  would  tlten  look  at  the  precedent  of  the 
Supreme  Court  and  my  circuit  court  to  determine  whether  that  particular  law  has  been  ruled 
unconstitutional.  In  Felker  v.  Turpin.  518  U.S.  651  (1996).  the  Supreme  Court  found  the  law 
constitutional.  I  have  no  basis  to  disagree  with  the  conclusion  of  the  Supreme  Court. 

4.  If  confirmed,  you  will  preside  over  many  employment  discrimination  cases  as  a  federal 
judge.  In  a  Suit  challenging  a  government  racial  preference,  quota,  or  set-aside,  will  you 
follow  the  1995  Mi"*"^  Y.  PsH^  decision  and  subject  that  racial  preference  to  the 
strictest  judicial  scrutiny? 
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I  would  absolutely  follow  the  law  as  set  forth  by  the  Supreme  Court.  The  Supreme  Coun 
has  held  in  Adarand  v.  Pepa  that  racial  classifications  are  unconstitutional  unless  ihey  arc 
naRowly  tailored  to  meet  a  compelling  governmental  interest.  The  appropriate  tost  would 
therefore  be  the  suict  scrutiny  standard,  and  I  would  apply  thai  standard  accordingly. 

5.  In  your  personal  legal  opinion,  how  difficult  is  it  for  any  government  program  or  statute 
to  survive  strict  scrutiny? 

The  strict  scrutiny  standard  is  The  highest  level  of  scrutiny  found  in  constitutional  law. 
Strict  scrutiny  requires  that  the  government  program  or  statute  oould  be  held  constitutional  only 
if  it  is  narrowly  tailored  to  meet  a  compelling  governmental  interest.  Only  by  meeting  that  very 
high  standard  could  a  govemmeni  program  or  statute  survive  strict  scrutiny. 

6.  Do  you  believe  that  the  California  Civil  Rights  Initiative  violates  any  federal  or  state 
constitutional  provisions? 

I  would  look  at  the  precedent  of  the  courts  above  me  for  guidance  in  the  determination  as 
to  whether  the  law  is  constitutional.  The  Ninth  Circuit  has  held,  in  Cnalition  fpj-  Ecgpornji; 
Eauitvv.  Wilson.  122  ¥36  692  (9th  Cir.  1907^  cert  denied   1 18  U.S.  397  (1997),  that  the 
California  Civil  Rights  Initiative  docs  not  violate  the  Equal  Protection  Clause.   I  have  no  basis  to 
disagree  with  the  concluaion  of  the  Ninth  Circuit, 

7.  As  a  matter  of  constitutional  law,  do  you  believe  that  voter  reforeAda  should  be 
scrutinized  more  closely  by  the  judlciaty  than  laws  enacted  by  legislatures? 

Voter  referenda  are  entitled  to  the  same  deference  as  laws  enacted  by  the  legislature. 
Voter  referenda  represent  the  expression  of  the  majority.  It  would  not  be  the  function  of  a  federal 
district  judge  to  substitute  the  opinion  of  an  individual  for  the  will  of  the  majority.  1  would 
therefore  begin  with  the  presumption  that  a  particular  referendum  as  voted  by  the  public  majority 
was  constitutional. 

8.  Do  you  believe  that  Congress  has  the  power  under  Article  III  to  limit  the  jurisdiction  of 
the  lower  federal  courts,  provided  it  does  so  in  an  otherwise  constitutional  fashion? 

Article  III  provides  that,  "The  judicial  Power  of  the  United  States,  shall  be  vested  in  one 
Supreme  Court,  and  in  such  inferior  Courto  as  the  Congress  may  from  time  to  time  ordain  and 
establish."  Therefore,  by  the  plain  language  of  the  Constitution,  and  consistent  with  the  holdings 
of  the  Supreme  Court.  Congress  has  the  authority  to  limit  the  jurisdiction  of  the  lower  federal 

courts. 

9.  Last  year.  Congress,  using  its  power  under  Article  lU  of  the  Constitution,  restricted  the 
discretion  of  the  lower  federal  courts  to  micro-manage  sUtc  prisons  when  it  passed  the 
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Frison  Litigalion  Refbrm  Act.  In  your  personal  legal  opinion,  is  the  Prison  Legal  Refonn 
Act  constitutional? 

Legislation  is  always  entitled  to  ■  strong  prosumpiion  of  constitutionality.  I  would 
therefore  begin  with  the  principle  that  the  law  is  constitutional  and  that  it  is  within  Congress' 
power  to  enact  that  law.  1  would  then  look  at  the  precedent  oflhe  Supreme  Court,  my  circuit 
court,  and  other  federal  courts  to  determine  whether  the  particular  law  has  been  ruled 
unconstitutional.  I  ain  aware  that  in  cases  involving  the  Prison  Litigation  Reform  Act.  the 
Supreme  Court  has  not  found  the  law  unconstitutional,  and  that  nine  of  out  ten  circuit  eourts  have 
ruled  that  the  Act  is  constitutional. 

10.  In  your  personal  legal  opinion,  is  the  death  penalty  constitutional? 

The  Supreme  Court  has  held  that  the  death  penally  is  constitutional,  and  I  am  bound  by 
that  decision. 

1 1 .  Would  you  personally  be  reluctant  to  impose  or  uphold  the  death  penalty? 

Absolutely  not.  I  am  bound  to  follow  the  law  of  the  Doited  States,  and  there  is  nothing 
within  my  moral  beliefs  which  would  interfere  with  that  duty.  As  long  as  the  case  before  me  met 
the  standards  that  the  Supreme  Court  has  set,  I  would  follow  the  law  and  proceed  accordingly. 
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1 .  Which  current  Supreme  Court  Justice  do  you  most  admire,  and  why? 

Justice  Sandra  Day  O'Connor  deserves  particular  respect  in  becoming  the  flrst  fomsle 
lattice  lo  serve  on  the  Supreme  Court.  Throughout  her  groundbreaking  legal  career  and  tenure 
on  the  Court,  Justice  O'Connor  has  exhibited  the  utmost  integrity  and  honesty.  While  I  am 
hesitant  to  tingle  out  one  Justice  among  nine  highly  accomplished  jurists.  1  believe  that  Justice 
O'Connor  is  especially  deserving  or  admiration  and  respect. 

2.  Which  Judge  or  Justice  has  most  influenced  your  thinking  concerning  the  constitutional 
separation  of  powers,  and  why? 

John  Marshall  (Chief  Justice  1801  -  3S} 

Chief  Justice  John  Marshall  was  at  the  forefront  of  the  establishment  of  the  judiciary  as 
an  independent  and  nonpartisan  member  of  our  system  of  checks  and  balances.  His  opinions, 
particularly  Marburv  v  Madisnn  firmly  established  the  Supreme  Court's  power  of  judicial 
review,  a  cornerstone  of  the  separation  of  powers  doctrine,  He  was  also,  however,  a  believer  in 
judicial  restraint,  and  his  opinions  set  forth  the  broad  authority  of  the  legislative  branch  to  carry 
out  its  enumerated  powers. 

3.  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

A  trial  judge  has  the  discretionary  power  to  responsibly,  fairly,  and  consistently  manage 
his  or  her  own  courtroom.  This  responsibility  includes  presiding  over  trials,  managing  the 
court's  docket,  and  making  sentencing  decisions  within  the  parameters  set  down  by  law. 
Discrctionaty  power  carries  with  it  an  obligation  to  operate  the  courtroom  fairly  and  consistently 
so  that  citizens  and  litigants  arc  treated  with  courtesy,  respect  and  dignity. 

4.  What,  in  your  view,  is  4ie  single  most  important  right  not  protected  by  the  Constitution? 
In  other  words,  are  there  any  rights  that  as  a  policy  matter  you  would  like  to  be  protected 
by  the  Constitution,  but,  in  your  view,  are  nonetheless  not  secured  by  the  Constitution? 

I  do  not  believe  that  it  would  be  my  function  as  a  federal  district  judge  to  find  new 
Coastituiional  rights  beyond  those  explicitly  set  forth  in  the  Constitution  ar>d  those  that  the 
Supreme  Court  has  already  interpreted.  Rather.  1  would  be  addressing  those  Constitutional  rights 
as  previously  defined  by  the  courts  above  me.  As  a  federal  judge  bound  by  fte  law,  therefore,  I 
would  only  coocetn  myself  with  those  rights  that  are  protected  by  the  Constitution. 
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5.  Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

The  Common  Taw  by  Oliver  Wcndel]  Holmes,  Jr.  (1881). 

Even  among  the  many  great  minds  of  the  Supreme  Court,  Oliver  Wendell  Holmes.  Jr. 
stands  out  as  a  tremendous  legal  scholar  and  brilliant  intellectual.  Nevertheless,  he  was  a  firm 
believer  in  judicial  restraint  and  never  mistook  his  own  personal  beliefs  for  the  law  that  was  to  be 
applied.  The  Common  l^ayi  explores  the  societal  and  historical  bases  underlying  our  modern 
system  of  laws  and  has  been  rightfully  recognized  as  one  of  the  greatest  works  of  American  legal 
scholarship. 

6.  What  role  do  you  think  legislative  history  —  by  which  I  mean  the  various  committee 
reports,  hearing  transcripts,  and  floor  statements  •-  should  play  in  the  interpretation  of  the 
text  of  a  statute? 

I  would  first  look  at  the  plain  meaning  of  the  statute.  I  would  look  at  any  Supreme  Court 
precedent  that  had  interpreted  the  statute,  and  any  precedent  from  the  Eighth  Circuit  Court.  1 
think  it  would  also  be  advisable  to  look  at  analogous  statutes  and  discover  what  interpretation  has 
been  applied  to  those  statutes  by  the  Court.  Only  then  would  I  look  at  legislative  history.  1 
believe  that,  in  certain  situations,  legislative  hiatoiy  can  play  a  useful  role  in  statutory 
interpretation,  but  that  role  should  be  a  very  limited  one.  Uofortonately,  the  written  available 
legislative  history  is  often  disjointed  and  incomplete,  1  would  therefore  view  that  particular 
interpretive  tool  as  a  Izisl  resort. 
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Responses  of  Colleen  McMahon 
GENERAL  QUESTIONS  FROM  SENATOR  JOHN  ASHCROFT 

WHICH  CURRENT  SUPREME  COURT  JUSTICE  DO  YOU  MOST  ADMIRE,  AND  WHY? 

Although  it  is  diSicult  to  choose  onJy  one  current  member  of  the  Court,  Justice  Kennedy  seems  to 
embody  the  qualities  thAt  I  would  hope  to  find  in  a  Supreme  Court  Justice.  First,  as  the  author  of 
a  recent  profile  noted,  "He  m^Jces  a  sincere,  and  admirable,  eflfbrt  to  separate  his  own  moral  views. .. 
from  his  jurisprudential  conclusions."  This  indicates  that  he  takes  a  non-ideological  approach  to 
deciding  cases  and  respects  the  limitations  of  the  Constitution  and  the  importance  of  stare  decisis. 
Second,  he  is  reputed  to  think  long  and  hard,  even  to  struggle,  over  his  votes,  which  demonstrates 
that  he  appreciates  the  serious  impact  that  every  pronouncement  of  the  Supreme  Court  will  have  on 
literally  hundreds  of  lower  court  cases  for  many  years  to  come.  Third,  together  with  Justice 
O'Connor,  he  occupies  the  center  of  the  Court.  He  stands  with  the  majority  frequently  and  rarely 
dissents.  This  tells  me  that  Justice  Kennedy  is  comfortable  with  the  Court's  current  jurisprudence 
and  that  he  values  collegiality  and  seeks  consensus.  Taken  logBther,  this  adds  up  to  a  near-ideal 
portrait  of  an  appellate  judge. 


WHICH  JUDGE  OR  JUSTICE  HAS  MOST  INFLUENCED  YOUR  THINKrNG  CONCERNING 
THE  CONSTITUTIONAL  SEPARATION  OF  POWERS  AND  WHY? 

Justice  John  Marshall  Harlan  (the  younger)  has  most  influenced  my  thinking  on  this  issue,  not  for  the 
results  he  reached  in  particular  cases  -  many  of  which  are  no  longer  good  law  —  but  rather  for  the 
clear,  disciplined  and  far-sighted  way  that  he  thought  about  the  systemic  consequences  of  decisions 
made  by  the  Court  on  which  he  sat  Justice  Harlan  respected  the  separation  of  powers  among  the 
three  branches  of  the  Federal  government  and  in  his  opinions  he  deferred  to  the  Executive  and 
Legislative  branches  in  the  exercise  of  their  constimtionally-mandated  functions.  Justice  Harlan  was 
also  respectful  of  the  separation  of  powers  inherent  in  our  federal  system;  during  his  later  years,  his 
was  a  voice  of  caution,  warning  that  the  righting  individual  wrongs  in  particular  cases  could  bring 
about  a  long-term  shift  in  the  balance  of  power  between  the  State  and  Federal  governments  that  might 
result  from  righting  particular  individual  wrongs. 


WHAT  DOBS  THE  DISCRETIONARY  POWER  OF  THE  JUDICIARY  MEAN  TO  YOU? 

Federal  judges  have  limited  discretion  in  certain  areas.  They  have  discretion  to  make  rules,  oiganize 
their  calendars  and  run  their  courtrooms.  They  have  discretion  to  determine  many  matters  during 
the  course  of  a  trial,  among  them  what  constitutes  relevant  evidence;  whether  expert  testimony  should 
be  permitted  on  a  particular  subject  and  whether  someone's  expertise  has  suiScicnt  scientific  or 
technical  validity  to  warrant  presenting  his  opinions;  and  whether  permitting  certain  lines  of 
questioning  or  submitiing  particular  issues  for  determination  will  confiiae  or  mislead  the  jury.  They 
have  limited  discretion,  within  the  bounds  of  the  Federal  Sentencing  Guidelines,  to  set  a  cnminal 
defendant's  sentence. 
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Federal  jadges  do  not  have  discretion  to  reject  established  law  or  to  esreate  law.  Nor  do  they  have 
discretion  to  decide  questions  of  law  without  regard  to  such  doctrines  as  standing,  ripeness  and 
above  all  the  constitutional  case-in-controvBrsy  requirement 


WHAT,  IN  YOUR  VIEW,  IS  THE  SINGLE  MOST  IMPORTANT  RIGHT  NOT  PROTECTED 
BY  THE  CONSTTrUTION?  IN  OTHER  WORDS,  ARE  THERE  ANY  RIGHTS  THAT  AS  A 
POLICY  MATTER  YOU  WOULD  LIKE  TO  BE  PROTECTED  BY  THE  CONSTITUTION  BUT, 
IN  YOUR  VIEW,  ARE  NONETHELESS  NOT  SECURED  BY  THE  CONSTITUTION? 

The  Framers  intended  that  constitutional  protection  —  the  highest  order  of  protection  under 

law  ~  should  be  reserved  for  truly  fundamental  rights.    I  cannot  think  of  any  rights  so  fundamental 

as  to  warrant  constitutional  protection  that  arc  not  so  protected. 


WHICH  LAW  REVIEW  ARTICLE  OR  BOOK  HAS  MOST  INFLUENCED  YOUR  VIEW  OF 
THE  LAW? 

The  law  review  article  that  most  influenced  my  view  of  the  law  -  it  is  actually  an  entire  special  issue 
of  the  Noire  Dame  Lawyer  -  is  Joseph  O'Mcara's  An  Introduction  to  the  Law  and  Haw  to  Study  It, 
which  is  a  compendium  of  Dean  O'Meara's  lectures  on  legal  process  and  legal  methods.  Dean 
O'Meara  was  a  close  family  friend,  and  he  gave  me  a  copy  of  his  rocently-publishpd  lectures  a  few 
months  before  I  started  law  school.  Reading  them  was  the  beginning  of  my  fonnal  legal  education, 
and  t  have  heard  no  finer  or  more  instructive  lectures  on  the  subject. 


WHAT  ROLE  DO  YOU  THINK  LEGISLATTVE  HISTORY  -  BY  WHICH  I  MEAN  THE 
VARIOUS  COMMITTEE  REPORTS,  HEARING  TRANSCRIPTS  AND  FLOOR 
STATEMENTS  -  SHOULD  PLAY  IN  THE  INTERPRETATION  OF  THE  TEXT  OF  A 
STATUTE? 

Legislative  history  of  the  sort  described  in  the  question  has  only  a  limited  role  to  play  in  statutory 
construction.  The  first  and  most  important  place  to  look  when  confronted  by  a  question  of  statutory 
interpretation  is  the  language  of  the  law.  If  Congress'  intent  cannot  be  determined  from  the  plain 
meaning  of  a  statute's  language,  precedents  interpreting  the  law  should  next  be  consulted.  Analogous 
laws  and  decisions  mterpreting  them  may  also  prove  uscfiil.  As  a  last  resort,  one  might  consult 
committee  reports  and  hearing  transcripts  fi^m  the  legislative  debate,  but  such  materials  are  of  limited 
value,  for  imless  they  demonstrate  a  fair  degree  of  unanimity,  this  sort  of  legislative  history  is  far  more 
likely  to  reflect  the  predilections  of  particular  legislators  rather  than  the  consensus  view  of  the 
Legislature. 
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QUESTIONS  FROM  SENATOR  SESSIONS 


WHICH  CURRENT  U.  S.  SUPREME  COURT  JUSTICE  DO  YOU  ADMIRE  MOST  AND  WHY? 

Although  it  is  difficult  to  choose  only  one  current  member  of  the  Court,  Justice  Kennedy  seems  to 
embody  the  qualities  that  I  would  hope  to  find  in  a  Supreme  Court  Justice.  First,  as  the  author  of 
a  recent  profile  noted,  "He  makes  a  sincere,  and  admirable,  effort  to  separate  his  own  moral 
viefws.  .from  his  jurisprudential  conclusions."  This  indicates  that  he  takes  a  non-ideological  approach 
to  deciding  cases  and  respects  the  limitations  of  the  Constitution  and  the  im.portance  of  stare  decisis. 
Second,  he  is  reputed  to  think  long  and  hard,  even  to  struggle,  over  his  votes,  which  demonstrates 
that  he  appreciates  the  serious  impact  that  every  pronouncement  of  the  Supreme  Court  will  have  on 
literally  hundreds  of  lower  court  cases  for  many  years  to  come  Third,  together  with  Justice 
O'Connor,  he  occupies  the  center  of  the  Court  He  firequently  stands  wjth  the  majority  and  rarely 
dissents.  This  tells  me  that  Justice  Kennedy  is  comfortable  with  the  Court's  current  jurisprudence  and 
that  he  values  collegiality  and  seeks  consensus.  Taken  together,  this  adds  up  tp  a  near-ideal  portrait 
of  an  appellate  judge. 


IN  YOUR  PERSONAL  LEGAL  OPINION,  WHAT  IS  THE  GREATEST  SUPREME  COURT 
DECISION  IN  THE  LAST  THIRTy  YEARS?  WHAT  IS  THE  WORST  SUPREME  COURT 
DECISION  IN  THE  LAST  THIRTY  YEARS? 

I  do  not  have  a  ready  answer  to  either  of  these  questions  since,  as  a  sitting  State  court  judge,  I  have 
been  primarily  occupied  with  applying  decisions.  If  by  "great"  we  mean  a  decision  that  is  clear, 
concise  and  above  all  conclusive  (i.e.,  not  likely  to  require  flirther  explanation  and  therefore  not  likely 
to  spawn  significant  additional  litigation),  the  Court' s  decision  in  United  States  v.  Nixon.  41 S  US  683 
(1974),  stands  out.  There,  the  Court,  acting  unanimously,  articulated  a  tundamental  Constitutional 
principle  (the  president  is  not  above  the  law)  in  cogent  and  precise  language. 

Using  the  opposite  criteria  as  a  measure  of  "worst"  —  i.e.,  a  poor  decision  is  one  that  is  not  clear 
(possibly  because  the  Court  is  badly  divided  over  the  result,  the  reason,  or  both),  and  so  is  likely  to 
lead  to  additional  litigation  -  the  Court's  1986  decision  in  Meritor  Savims  Bank.  FSB  v.  Vinson. 
477  US  57  (1986),  seems  to  fall  into  this  category.  This  is  not  because  of  tJhe  underlying  principle 
that  sexual  harassment  in  the  workplace  could  constitute  discrimination  on  the  basis  of  sex  (a 
conclusion  that  seems  self-evident),  but  because  the  definition  of  what  constituted  sexual  harassment, 
as  well  as  the  guidelines  for  how  a  well-intentioned  employer  might  protect  both  its  employees  agamst 
unwelcome  conduct  and  itself  against  litigation,  were  vague  and  unsettled.  The  Court's  recent 
decisions  in  Burlington  Industries  Inc.  v.  EUerth.  66  USLW  4634  and  Faraeher  v.  Ciiv  of  Boca 
Raton.  Fla..  66  USLW  4643,  will  likely  end  many  of  these  ambiguities 
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EN  YOUR  PERSONAL  LEGAL  OPINION,  IS  TEffi  1995  HABEAS  CORPUS  REFORM 
LEGISLATION  CONSTITUTIONAL? 

Yes,  I  believe  the  law  is  conatitutional,  and  to  the  extent  it  has  been  reviewed,  the  United  States 
Supremo  Court  has  so  held.    Felker  v.  Tunrin^  518  U.S.  651  (1996). 


IF  CONFIRMED,  YOU  WILL  PRESIDE  OVER  MANY  EMPLOYMENT  DISCRIMINATION 
CASES  AS  A  FEDERAL  JUDGE.  IN  A  SUIT  CHALLENGING  A  GOVERNMENT  RACIAL 
PREFERENCE,  QUOTA  OR  SET-ASIDE  WILL  YOU  FOLLOW  THE  1995  ADARAND  V.  PEN  A 
DECISION  AND  SUBJECT  THAT  RACIAL  PREFERENCE  TO  THE  STRICTEST  JLTDICIAL 
SCRUTINY? 

Yes,  I  will  follow  the  Supreme  Court's  decision  in  Adarand. 


IN  YOUR  PERSONAL  LEGAL  OPINION,  HOW  DIFFICULT  IS  IT  FOR  ANY  GOVERNMENT 
PROGRAM  OR  STATUTE  TO  SURVTVE  STRICT  SCRUTINY? 

It  is  very  difficult  for  a  government  program  or  statute  to  survive  strict  scrutiny.  The  government 
must  demonstrate  both  that  a  compelling  governmental  interest  justifies  the  preference  and  that  no 
less  restrictive  alternative  can  be  found  to  advance  that  governmental  interest. 


DO  YOU  BELIEVE  THAT  THE  CALIFORNL\  CIVIL  RIGHTS  INITIATIVE  VIOLATES  ANY 
FEDERAL  OR  STATE  CONSTITUTIONAL  PROVISION? 

The  Ninth  Circuit  recently  held  that  the  initiative  does  not  violate  any  provision  of  either  the  Federal 
or  the  California  Constitution.  Coalition  for  Economic  Equity  v.  Wilson.  122  F.  3d  692 
(9  Cir.  1 997).    I  have  reviewed  the  decision  and  see  no  basis  to  question  it. 


AS  A  MATTER  OF  CONSTITUTIONAL  LAW,  DO  YOU  BELIEVE  THAT  VOTER 
REFERENDA  SHOULD  BE  SCRUtlNIZED  MORE  CLOSELY  BY  THE  JUDICL\RY  THAN 
LAWS  ENACTED  BY  LEGISLATURES? 

Measures  initiated  by  voter  referendum  do  not  merit  a  higher  degree  of  scrutiny  than  measures  passed 
by  legislatures  Like  all  laws,  those  adopted  by  the  voters  of  a  State  pursuant  to  that  State's  lawful 
referendum  process  are  entitled  to  a  presumption  of  constitutionality. 
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DO  YOU  BELIEVE  THAT  CONGRESS  HAS  THE  POWER  UNDER  ARTICLE  HI  TO  LIMIT 
THE  JURISDICTION  OF  THE  LOWER  FEDERAL  COURTS,  PROVIDED  IT  DOES  SO  IN  AN 
OTHERWISE  CONSTITUTIONAL  FASHION? 

Yes,  Congress  has  such  power.  The  lower  federal  courts  were  created  by  Act  of  Congress  and 
Congress  ordained  the  limits  of  their  juiisdictioa  in  the  first  msiancc.  Nothing  in  the  Constitution 
prohibits  Congress  from  inodi^ing  what  it  has  ordained. 


LAST  YEAR,  CONGRESS,  USING  ITS  POWER  UNDER  ARTICLE  HI  OF  THE 
CONSTITUTION.  RESTRICTED  THE  DISCRETION  OF  THE  LOWER  FEDERAL  COURTS 
TO  MICRO-MANAGE  STATE  PRISONS  WHEN  IT  PASSED  THE  PRISON  LITIGATION 
REFORM  ACT.  IN  YOUR  PERSONAL  OPINION,  IT  THE  PRISON  LEGAL  REFORM  ACT 
CONSTITUTIONAL? 

Almost  every  Circurt,  including  my  own  (in  Benjamin  v.  Jacobson.  124  F.  3d  162  (2d  Cir  1997)), 
has  upheld  the  constitutionality  of  aspects  of  the  Prison  Legal  Reform  Act.  I  agree  with  these 
decisions,  and  if  I  were  to  be  confirmed  as  a  District  Court  judge,  I  would  of  course  be  bound  to 
follow  Benjamin. 


IN  YOUR  PERSONAL  OPINION,  IS  THE  DEATH  PENALTY  CONSTITUTIONAL? 

Since  the  Constitution  clearly  contemplates  that  the  State  may  deprive  a  person  of  life,  so  long  as  it 
affords  that  person  due  process  of  law,  I  conclude  that  the  death  penalty  is  constitutional. 


WOULD  YOU  PERSONALLY  BE  RELUCTANT  TO  IMPOSE  OR  UPHOLD  THE  DEATH 

PENALTY? 

1  would  have  no  difficulty  either  upholding  death  penalty  legislation  or  carrying  out  my  duties 
thereunder. 
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RttpoMw  by  Alvm  K.  Hellcnfcin,  Co 
General  Queatiotu  for  all  Nominees  by  SeBBtor  John  AsbcrofI 


Q.         Which  current  Supreme  Court  Justice  do  you  most  admiiv  and  why? 

A.         Justice  Ruth  Ginsburg,  I  admire  her  because  sve  both  begen  our 
professional  cateci^  by  clerking  for  the  same  United  $tates  District  Judge,  Hon. 
Edmund  L-  Palmieri,  and  for  her  keen  analysis  and  clicar  writing. 

Q.         Which  judge  or  justice  has  most  inilueased  your  thinldng  concerning  the 
constitutional  separation  of  powers  and  why? 

A.        Justice  Felix  Fraoidimcr  has  most  influcncedmy  thinking  concerning  the 
constitutiona]  separation  of  powers.  Through  his  opinions.  Justice  Frankfurter 
influenced  federal  jurisprudence  by  emphuizing  that  the  constimtional  separation 
of  powers  limits  the  juhsdictioaal  competence  of  the  federal  courts. 

Q.         What  docs  the  discretionary  power  of  the  judiciary  mean  to  you? 

A-         The  discretionary  power  of  the  judiciary  arises  from  statutes  and  rules  that 
the  judge  is  required  to  apply.  A  judge,  for  example,  has  discretion  to  admit  or 
exclude  evidence  depen(^ng  on  its  qualities  of  relevance  and  undue  prejudicial 
affect.  A  judge  does  not  have  discretion  to  create  laws  or  rights. 

Q.  What  in  your  view,  is  the  single  mosi  imporbUit  right  not  protected  by  the 

Constinjtion?  In  other  words,  are  thetc  any  rights  that  as  a  policy  matter  you 
would  lilce  to  be  protected  by  the  Constitution,  but,  in  your  view,  are  nonetheless 
not  secured  by  the  Constitution? 

A-         I  know  of  no  rights  other  than  those  arising  G,-Qm  the  Constitution  or  laws 
of  the  United  States. 

Q.         Which  law  review  article  or  book  has  most  influenced  your  view  of  the 
law? 

A.         Hart  &  Wecbsler.  The  Federal  Courts  and  the  Federal  System  (1 953)  most 
influenced  my  view  of  the  law. 

Q.       What  role  do  you  think  legislative  history  -  by  which  I  mean  the  various 
cotnmitTee  teports,  hearing  transcripts  and  floor  statements  —  should  play  in  the 
interpretation  of  the  text  of  a  statute? 

A.       A  statute  should  be  primarily  understood  by  Its  text,  its  context  in  the 
ovenll  statute,  and  the  applicable  precedents  that  Diay  have  previously 
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ihiBiprcted  the  statute.  If  there  is  still  ambicuity  in  tht  words  and  phrases  being 
inteiprBtBd.  or  in  their  conte^t  or  application,  the  inquiry  may  have  to  be 
expanded  to  consider  the  purpose  of  the  stalutc  as  explained  in  any 
accompanying  legislative  report.  If  the  ambiguity  remains,  underlying  committee 
reports,  hearing  transcripis  and  floor  statements  may  be  considered  as  aids  in 
understanding  (he  words  and  pfanues  of  the  statute,  but  not  to  change  the 
meaning  fairly  derived  from  those  words  and  phrases. 
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RMponses  by  /Uvia  K.  Helkntciii,  to 
QBestions  from  Senator  Scasiona 

Q.         Which  cujrent  U.S.  Supreire  court  Jusuce  do  J^ou  admire  most  and  %vhy? 

A.         Justice  Rudi  Ginsburg.  I  admire  her  becatise  wb  both  began  our 
professional  careers  by  clerking  for  the  same  United  States  District  Judge.  Hon. 
Edmund  L.  Palmieri.  and  for  her  Ixen  analysis  and  clear  writing. 

Q.         In  your  perwnal  legal  opinion,  what  is  the  greatest  Supreme  Court 
decision  in  the  last  thirty  years?  What  is  the  worst  Supreme  Court  decision  in  the 
last  thirty  years? 

A.         1  believe  that,  in  the  last  30  years,  Aiiostini  v.  Felton.  1 1 7  S.Ci.  1 997 
(1 997),  is  a  Supreme  Court  decision  of  particular  merit  The  Supreme  Court  held 
that  government  funds  to  provide  remedial  education  to  economically 
disadvantaged  children  can  be  used  to  pay  for  specialrcducaiion  teachers 
regardless  if  they  teach  within,  or  without,  a  religious  school.  The  essential 
criterion  was  that  they  should  be  assigned  by  the  public  authority  to  perfoim 
public  educational  ftmctions,  the  same  as  if  they  wens  assigned  to  teach  remedial 
education  in  the  public  schools.  Thus,  the  Supreme  Court  followed  a  more 
pragmatic  analysis  in  the  veiy  dilfieult  area  of  inierp^tation  of  the  EstabUshment 
and  Free  Exercise  clauses  of  the  First  Amendment.  CentTal  Bank  of  Denver.  N.A. 
V.  First  Interstate  Bank  of  Denver.  1 14  S.Ct.  1439  (1994).  is  a  Supreme  Court 
decision  that  is  troubling.  The  Supreme  Court  held  that  section  10(b)  of  the 
Securities  Exchange  Act  does  not  peimit  claims  to  be  brought  against  those  who 
aid  and  abet  violations  of  the  statute.  As  a  tesult  of  the  decision,  those  who 
willfully  and  knowingly  make  it  possible  for  violators  of  the  Securities  laws  Ui 
commit  wrongs,  and  ^*4lo  share  the  wrongful  purpose  of  the  statutory  violators, 
cannot  be  easily  sued  with  the  direct  violators.  The  Court's  sweep  appears 
unnecessarily  broad,  and  Congress  narrowed  it.  in  the  Private  Securities  Litigation 
Reform  Act,  to  make  it  clear  that  the  SEC  could  continue  to  sue  aiders  and 
abettors  under  section  1 0(b). 


Q.         In  your  personal  legal  opinion,  is  the  199S  Habeas  Corpus  Reform 
legislation  constitutional? 

A.  The  Supreme  Court  has  held  that  the  1 99$  Habeas  Corpus  Reform  Act  is 
constitutional.  Felker  v.  Turoin.  5 1 8  U.S.  65 1  ( 1 996).  If  confirmed  as  a  District 
Judge,  I  would  follow  that  precedent. 

Q.         If  confirmed,  you  will  preside  over  many  emiployment  discrimination  cases 
as  a  federal  judge. 
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In  m  suit  challenging  a  govenunent  racial  preferenco,  t|uo1a,  or  set-aside,  will  you 
follow  die  199S  Adatand  V.  Pena  decision  and  nibject  tbat  racial  prefisrenee  to  the 
atriCTest  judicial  scrutiny? 

A.         If  I  am  confiimcd  and  a  suit  challenging  a  government  racial  preference, 
quota,  or  set  aside  oonics  before  me,  I  will  follow  Adarand  v.  Pcna.  S 1 S  U.S.  200 
(1 995)  and  subject  such  preierence,  quota  or  set  aside  to  strict  scrunny. 

Q.         In  your  personal  legal  opinion,  how  difficult  is  it  for  any  government 
program  or  statute  to  survive  striet  scrutiny? 

A.        The  standard  of  "strict  scrutiny"  is  the  highest  threshold  for  examining  the 
constitutionality  of  statutes  and  regulations. 

Q.         Do  you  believe  that  die  California  Civil  Rights  Initiative  violates  any 
faderal  or  state  constituoonal  provision? 

A.         Coalition  for  Economic  Eguitv  v.  Wilson.  1 22  F.3d  692  (9th  Cir.  1 997), 
holds  that  Proposition  209,  the  California  Civil  Rights  Itiitiative.  is  constitutional. 
I  do  not  disagree  with  that  holding. 

Q.         As  a  maaer  of  constitutional  law,  do  you  believe  that  voter  referenda 
should  be  scrutinized  more  closely  by  the  judiciary  tlian  laws  enacted  by 
legislatures? 

A.         Voter  referenda  should  be  subjected  to  no  gnsater  scrutiny  than  laws 
enacted  by  legislators. 

Q.         Do  you  believe  thai  Congress  has  the  power  under  Article  III  to  limit  the 
jurisdiction  of  the  lower  federal  courts,  provided  it  docs  so  in  an  otherwise 
constitutional  £ashion? 

A.         1  believe  that  Congress  has  power  under  Article  UI  to  limit  jurisdiction  of 
the  lower  federal  courts  in  a  constitutianal  manner.  'See,  e.g.-  Benjamin  v- 
Jacobson.  1 24  F.3d  1 62.  1 69  (2d  Cir.  1 997).  The  Second  Circuit  held  that  the 
limitation  of  federal  court  jurisdiction  provided  by  the  Prison  Litigation  Reform 
Act  was  constitutional. 

Q.  Last  year.  Congress,  using  its  fsower  under  Article  III  of  the  Constitution, 
restricted  the  discretion  of  the  lower  federal  courts  vo  micro-manage  state  prisons 
when  it  passed  the  Prison  Litigation  Reform  Act. 

In  your  personal  legal  opinion,  is  the  Prison  Legal  Reform  Act  constitutional? 
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A.         The  Second  Circuit  in  Beniamin  v.  Suxltitan.  124  F.Sii  162  (2d  Cir.  1997). 
upheld  ihc  constitutionality  of  termination  pfovisieni  .n8*'ilu>8  pre^eciivB  ielie£ 
I  do  not  disagree  with  tiiat  decision.  Other  aspects  of  the  statute  ere  eodtled  vo  a 
presumption  of  constitutionality.  Ocneraliy,  (  believe- that  the  jurisdiction  of 
federal  courts  should  not  extend  to  overseeing  executive  functions. 

Q.        In  youi  peT^mal  legal  opinion,  is  the  death  penally  constitutional? 

A.         In  my  opinion,  the  death  pcnaby  is  constitutiooal.  and  the  Supreme  Court 
has  so  held. 

Q.         Would  you  personally  be  reluctant  to  impose  or  i^hold  the  death  penalty? 

A.         If  1  were  called  upon  as  a  District  Judge  to  impose  or  uphold  the  dcalfa 
penalty.  I  would  do  so. 
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RESPONSES  OF  WILLIAM  H.  PAULEY  III 
TO  FOLLOW-UP  QUESTIONS 

SENATOR  ASHCROFT 
General  Ougstions  for  all  Nominees 

Which  current  Supreme  Court  Justice  do  you  most  admire  and  why? 

Justice  Sandra  Day  O'Connor.  I  admire  Justice  O'Connor  because 
her  cogent  opinions  exemplify-  judicial  restraint  and  she  works  to 
build  a  consensus  among  members  of  the  Court. 

Which  judge  or  justice  has  most  influenced  your  thinking  concerning  the 
constitutional  separation  of  powers  and  why? 

Chief  Justice  John  Marshall.  Under  Chief  Justice  Marshall's 
leadership,  the  Supreme  Court  articulated  the  principle  of  judicial 
review  and  established  the  ground  rules  for  the  relationships 
among  the  three  branches  of  our  federal  government. 

What  docs  the  discretionary  power  of  the  judiciary  mean  to  you? 

The  exercise  of  a  federal  trial  judge's  discretionary  power  is 
limited  to  matters  dealing  with  administration  or  procedure  to 
ensure  that  the  litigation  process  is  ctTicient  and  fair.  Article  III 
courts  have  limited  jurisdiction  and  a  district  judge  is  bound  to 
follow  the  law  as  set  forth  in  the  Constitution  and  in  federal 
statutes. 

What,  in  your  view,  is  the  single  most  important  right  not  protected  by  the 
Constitution?  In  other  words,  arc  there  any  rights  that  as  a  policy  matter  you 
would  like  to  be  protected  by  the  Constitution,  but,  in  your  view,  are  nonetheless 
not  secured  by  the  Constitution? 

There  are  no  rights  that,  as  a  policy  matter.  I  would  like  to  see  protected 
bv  the  Constitution  that  are  not  already  secured  by  the  Constitution. 
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Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

Benjamin  N.  Cardozo.  The  Nature  of  the  Judicial  Process  ( 1 92 1 ). 

What  role  do  you  think  legislative  history  —  by  which  I  mean  the  various  committee 
reports,  hearing  transcripts  and  floor  statements  ■-  should  play  in  the  interpretation 
of  the  text  of  a  statute? 

Legislative  history  should  play  a  limited  role  of  last  resort  in  the 
interpretation  of  the  text  of  a  statute.  A  court  should  look  first  to 
the  plain  language  of  a  statute.  When  the  plain  meaning  of  a 
statute  is  unclear,  then  the  court  should  look  to  relevant  precedent. 
If  none  exists,  legislative  histor>'  may  provide  insight  if  it  is 
unequivocal  and  clearly  expressed.  Even  then,  a  district  court 
should  proceed  with  caution  and  avoid  reliance  on  isolated 
statements  representing  the  view  of  a  single  legislator  and  not  the 
will  of  the  Legislature. 
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RESPONSES  OF  WILLIAM  H.  PAULEY  III 
TO  FOLLOW-UP  QUESTIONS 

Ouestions  for  all  Nominees 

Which  current  U.S.  Supreme  Court  Justice  do  you  admire  most  and  why? 

Justice  Sandra  Day  O'Connor.  I  admire  Justice  O'Connor  because 
her  cogent  opinions  exemplify  judicial  restraint  and  she  works  to 
build  a  consensus  among  members  of  the  Court. 

In  your  personal  legal  opinion,  what  is  the  greatest  Supreme  Court  decision  in  the 
last  thirty  years?  What  is  the  worst  Supreme  Court  decision  in  the  last  thirty  years? 

Although  the  historical  consequence  of  a  decision  is  difficult  to 
assess  within  a  thirty-year  time  frame.  New  York  v.  United  States. 
505  U.S.  144  (1992).  is  among  the  most  significant  decisions  in  the 
last  thirty  years.  In  New  York,  the  Court  ruled  that  a  provision  of 
the  Low-Level  Radioactive  Waste  Policy  Act  was  inconsistent 
with  the  States'  sovereignty  under  the  Tenth  Amendment.  New 
York  is  significant  because  it  reaffirmed  the  Constitution's  division 
of  power  among  sovereigns  and  foreshadowed  the  Court's 
subsequent  decisions  involving  the  doctrine  of  federalism. 

One  of  the  worst  Supreme  Court  decisions  in  the  last  thirty  years 
is  Hewitt  V.  Helms.  459  U.S.  460  (1983),  which  held  that  a 
Pennsylvania  prison  inmate  had  a  constitutional  liberty  interest  in 
remaining  in  the  prison's  general  population  based  on  certain 
mandatory  language  in  the  state's  statutes  and  regulations.  Hewitt 
spawned  years  of  needless  litigation  and  created  a  disincentive  for 
states  to  codify  prison  management  procedures.  Although  the 
Court  recognized  these  problems  and  overruled  Hewitt  in  Sandin  v. 
R.D.  Conner.  515  U.S.  472  (1995),  the  costs  of  the  Hewitt  decision 
were  significant. 
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In  your  personal  legal  opinion,  is  the  1995  Habeas  Corpus  Reform  legislation 
constitutional? 

All  statutes  enjoy  a  strong  presumption  of  constitutionality.  Thus, 
if  confirmed  as  a  district  judge.  1  would  apply  that  presumption  to 
this  legislation  and  then  look  to  relevant  precedent.  I  am  aware 
that  the  capital  punishment  provision  of  the  statute  withstood  a 
constitutional  challenge  in  Felker  v.  Turpin.  518  U.S.  651  (1996). 

If  confirmed,  you  will  preside  over  many  employment  discrimination  cases  as  a 
federal  judge. 

In  a  suit  challenging  a  government  racial  preference,  quota,  or  set-aside,  will  you 
follow  the  1995  Adarand  v.  Pcna  decision  and  subject  that  racial  preference  to  the 
strictest  judicial  scrutiny? 

Yes.  If  confirmed  as  a  district  judge.  I  will  follow  the  Adarand 
precedent. 

In  your  personal  legal  opinion,  how  difFicult  is  it  for  any  government  program  or 
statute  to  survive  strict  scrutiny? 

Strict  scrutiny  is  the  most  demanding  standard  of  review.  It 
requires  any  government  program  that  differentiates  among  classes 
of  individuals  on  the  basis  of  race  to  be  narrowly  tailored  to  serve  a 
compelling  governmental  interest. 

Do  you  believe  that  the  California  Civil  Rights  initiative  violates  any  federal  or  state 
constitutional  provision? 

I  understand  that  the  Ninth  Circuit  has  held  that  the  California  Civil  Rights 
Initiative  ("Proposition  209")  docs  not  violate  the  Equal  Protection  Clause 
and  is  not  preempted  by  Title  VII.  See  Coalition  for  Economic  Equitv  v. 
Wilson.  122  F.3d  692  (9th  Cir.).  cert,  denied.  1 18  S.Ct.  397  (1997).  I  see 
no  reason  to  disagree  with  the  reasoning  or  conclusion  of  the  Ninth 
Circuit. 

As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda  should  be 
scrutinized  more  closely  by  the  judiciary  than  laws  enacted  by  legislatures? 

No.  An  Article  111  judge  should  not  treat  voter  referenda  differently  from 
laws  enacted  by  legislatures. 
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8.  Do  you  believe  that  Congress  has  the  power  under  Article  III  to  limit  the 
jurisdiction  of  the  lower  federal  courts,  provided  it  does  so  in  an  otherwise 
constitutional  fashion? 

Yes.  Congress  has  the  power  to  limit  the  jurisdiction  of  the  lower  federal 
courts. 

9.  Last  year.  Congress,  using  its  power  under  Article  III  of  the  Constitution,  restricted 
the  discretion  of  the  lower  federal  courts  to  micro-manage  state  prisons  when  it 
passed  the  Prison  Litigation  Reform  Act. 

In  your  personal  legal  opinion,  is  the  Prison  Legal  Reform  Act  constitutional? 

All  statutes  enjoy  a  strong  presumption  of  constitutionality.  I  am  familiar 
with  the  Prison  Legal  Reform  Act  and  am  aware  that  the  Second  Circuit 
upheld  the  Act's  consent  decree  termination  provision  in  the  face  of  a 
constitutional  challenge.  SfiS  Beixjamin  v.  Jacobson.  124  F.3d  162  (2d  Cir. 
1997).  I  have  no  reason  to  disagree  with  the  Second  Circuit's  analysis.  If 
confirmed  as  a  district  judge.  I  would  be  bound  by  and  adhere  to  the 
precedents  established  by  the  Supreme  Court  and  the  Second  Circuit. 

10.  In  your  personal  legal  opinion,  is  the  death  penalty  constitutional? 

Yes.  The  Supreme  Court  has  held  that  the  death  penalty  may  be 
constitutionally  imposed  provided  that  appropriate  procedural  safeguards 
arc  established  and  met. 

n.        Would  you  personally  be  reluctant  to  impose  or  uphold  the  death  penalty? 

No.  If  confirmed  as  a  district  judge,  I  would  follow  the  law. 
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